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SCHEDULE 


SHOWING  TN  WHAT  VOLUMES  OF  THIS  SERIES  THE  CASES 

BEPOETED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

BEPORTS  MAY  BE   FOUND. 


■tat*  r*p«rU  ar«  la  parenthesaa,  «nd  tbe  numbers  of  this  serlea  la  bold-faced  flrnna. 


ALABAMA.— (83)  S;  (84)  5;  (85)  7;  (86)  11;  (87)  IS;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  SO;  (94)  33;  (95)  36;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
63;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;   (145)  117;  (146,  147)  119;   (146,  148)  121. 

ARKANSAS.— (48)  S;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  35;  (57)  S8;  (58)  41;  (59)  43;  (60)  46;  (61,  62) 
64;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112',. 
(76,  77)  113;  (78)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 
(84)  120;   (85)  122. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  IS;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86> 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  45;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  59;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  (127)  78;  (128, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;   (149)  117;   (150)  119;   (151)  121. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)  97;  (31)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (36> 
118;  (37)  119;  (38)  120;  (39)  121;   (40)  122. 

CONNECTICUT.— (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118. 

DELAWARE.— (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 
43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Pennewill) 
82;  (3  Pennewill)  94;  (4  Pennewill)  103;   (5  Pennewill)  119. 

FLORIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 
(29)  SO;  (30)  32;  (31)  S4;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36) 
61;  (37)  53;  (38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;   (44)   103;   (45,  46,  47)  110;   (48,  49,  50)   111;   (51,  52)   120. 
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GEOBGTA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59; 
(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (122)  106;  (123)  107;  (124)  110;  (125) 
114;  (126)  115;  (127,  128)  119;  (129)  121. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;   (11)  114;   (12)  118;    (13)  121. 

[LLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  14H 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  45,  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  64,  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
(228)   119;   (229,  230)   120;    (231)   121;    (232,  233)   122. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  SO;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  lud.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  lid.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.)  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 
120. 

IOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  51;  (92)  54;  (93)  57; 
(94,  95)  58;  (98,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (103)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (128)  111; 
(129)  113;  (130)  114;  (131)  117;   (132,  133)  119;  (134)  120. 

KANSAS.— (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50> 
34;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
67;  (58)  62;   (59)  68;   (60)  72;  (61)  78;   (62)  84;    (63)  88;   (64) 


6  ScnEDULE. 

91:   (65)  83;    (66)  97;    (67)   100;    (68)   104;    (60)   105;  (70)  109; 

(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121. 
ELENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 

(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  (102)  80;  (103) 
82;  (104)  84;  (105)  88;   (106)  90;   (107)  92;  (108)  94;   (109)  95; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)  105;  (117,  118)  111;   (119)  115;   (120)  117;   (122)   121. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  65;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;   (108)  92;  (109)  94;  (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (115, 
117)  116;  (118)  118;  (119)  121. 

MAINE.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85) 
35;  (86)  41;  (87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92) 
69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
105;  (100)  109;  (101)  115;  (102)  120. 

MARYLAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20; 
(73)  26;   (74)  28;   (75)  32;   (76)  35;   (77)  39;   (78)  44;   (80)  45; 

(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63; 
(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86; 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 
(101)  109;   (102)  111;   (103)  115;   (104)  118;   (105)  121. 

MASSACHUSETTS.— (145)  1;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  15;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(169;  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 
(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 
(194)  120;  (195)  122. 

MICHIGAN.— (60,  61)  1;  («2)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 
69,  75)  13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  31;  (93>  32;  (94)  34;  (95,  96)  35;  (97) 
87;  (98)  39;  (99)  41;  (100)  43;  (101)  45;  (102)  47;  (103)  60; 
(104)  53;  (105)  55;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 
C4;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;  (137)  109; 
(138)  110;  (139)  111;  (136,140)  112;  (141,142)  113;  (143)  114; 
(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144, 
150)  121. 

MINNESOTA.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  C45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32; 
(50)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  61;  (61)  52;  (62)  54;  (63)  56;  (64) 
68;   (65)   60;    (66)   61;    (67,  68)   64;    (69)    65;    (70)   68;    (71)   70; 

(72)  71;    (73)   72;    (74)  73;    (75)  74;    (76,  77)   77;    (78,   79)   79; 

(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (S8,  102)  120. 
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MISSISSIPPI.— (65)  7;  (6(3;  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35; 

(71)  42;  (72)  48;   (73)  55;   (74)  60;   (75)  65;    (76)  71;    (77)  78; 

(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;  (84)  105; 

(85)   107;   (86)   109;    (87)   112;    (88)   117;    (89)    119;    (86,  89,  90) 

122. 
MISSOURI.— (92)  1;   (93)  3;   (94)  4;   (95)  6;   (96)  9;   (97)  10;   (98) 

14;   (99)  17;   (100)  18;   (101)  20;   (102)  22;   (103)  23;   (104,  105) 

24;   (106)  27;   (107)  28;   (108,  109)  32;   (110,  111)  33;   (112)  34; 

(113,  114)  35;  (115)  37;  (116,  117)  38;   (118}  40;   (119,  120)  41; 

(121^  42;  (122)  43;  (123)  45;   (124,  125)  46;  (126)  47;   (127)  48; 

(128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 

66;  (135,  136)  rS;  (137)  59;  (138)  60;   (139)  61;  (140)  62;   (141, 

142)  64;   (143)  65;   (144)  66;   (145)  68;   (146)  69;   (147,  148)  71; 

(149,  150)  73;  (151>  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156^ 

79;   (157)  80;    (158,  159)  81;   (160)  83;   (161)  84;   (162,  163)  85; 

(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 

94;   (172)  95;   (173)  96:   (174,  175)  97;   (176)  98;   (177)  99;   (178. 

179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106: 

(188,  189)  107;  (190,  191)  109;    (192)  111;   (193,  194)  112;   (195, 

196)  113;  (197)  114;  (198)  116;  (199)  116;  (200)  118;  (201,  202) 

119;  (203,  204,  205)  120;   (206)  121. 
MONTANA.— (ft)   18;   (JO)   24;    (11)   28;    (12)   33;    (13)   40;    (14)  43; 

(15)  48;  (16)  50;   (17)  52;   (18)  56;   (19)  61;   (20)  63;   (21)  CP; 

(22)  74;   (23)  75;   (24)  81;   (25)  87;   (26^  91;   (27)  94;    (28)  98; 

(29)  101;  (30)  104;  (31)  107;  (32)  108;  (33)  114;  (34)  115;  (35) 

119;  (36)  122. 

KEBRASKA.— (22)  3;  (23,  24)  8;  (25)  IS;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48; 
(45,  46)  60;  (47)  53;  (47,  48)  58;  (49)  59;  (50)  61;  (51,  52) 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73:  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  <65)  101;  (66> 
103;  (67)  108;  (68)  110;  (69)  111;  (70)  113;  (71)  115;  (72)  117; 
(73)  119;   (74,  75)  121. 

NEVADA.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77; 
(25)  83;   (26)  99;   (27)    103;  (28)   113. 

NEW  HAMPSHIRE.— (64)  10;  (62)  13;  (65)  23;  (66)  49;  (67)  68; 
(68)  73;  (69)  76;  (70)  86;  (71)  93;  (72)  101;   (73)  111. 

NEW  JERSEY.— (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7; 
(51  N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19; 
(47  N.  .1.  Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N. 
J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.) 
89;  (51  N.  J.  Eq.)  40;  (58  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 
N.  J.  L.;  53  N.  J.  Eq.)  61;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)  108;  (67  N.  J.  Eq.)  110; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  116;  (73  N.  J.  L.: 
70  N.  J.  Eq.)  118;  (74  N.  J.  L.)  122. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
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24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (131)  SO;  (135) 
SI;  (136)  82;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
61;  (149)  52;  (150)  55;  (151)  66;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56;  (120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98; 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119;  (145)  122. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;  (8)  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  IIC. 

OHTO,— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  59 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100:  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  (74  Ohio  St.)  113;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118;  (77 
Ohio  St.)  122. 

OREGON.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  87;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (20)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;  (43)  99;  (44)  102;  (45)  106;   (46,  47)  114;  (48)  120. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6:  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
•Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa,  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.)  59;  (182  Pa. 
St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  Pa.  St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
St.)  80;  (198,  Pa.  St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.) 
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86;    (201  Pa.  St.)   88;    (202  Pa.  St.)   90;    (203,  204  Pa.  St.)   93j 

(205  Pa.  St.)   97;    (206  Pa.  St.)   98;    (207  Pa.  St.)    99;    (208   Pa. 

St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 

(212  Pa.  St.)  108;    (213  Pa.   St.)    110;    (214  Pa.   St.)    112;    (215 

Pa.  St.)  114;  (216  Pa.  St.)  116;   (217  Pa.  St.)  118;  (217,  218  Pa. 

St.)  120, 
EHODE  ISLAND.— (15)  2;  (16)  27;  (17)  S3;   (18)  49;   (19)  61;   (20) 

78;  (21)  79;  (22)    84;  (23)  91;  (24)  96;  (25)  105;  (26)  106;  (27) 

114. 
SOUTH  CAKOLINA.— (26)  4;  (27,  28,  29)  13;  (30)  14;   (31,  32)  17; 

(33)  26;   (34)  27;   (35)  28;   (36)  31;    (37)  34;   (38)  37;   (39)   39; 

(40)  42;   (41)   44;   (42)  46;    (43)   49;    (44)  51;    (45)   55;    (46)   57; 

(47)  58;   (48)  59;   (49)   61;   (50)   62;   (51)  64;   (52)  68;   (53)   69; 

(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 

89;    (63)   90;    (64)    92;    (65)    95;    (66)    97;    (67)    100;    (68)    102; 

(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121; 

(77)  122. 
SOUTH  DAKOTA.— (1)  36;   (2)  39;  (3)  44;   (4)  46;   (5)  49;   (6)  55; 

(7)  58;  (8)  59;  (9)  62;  (10)  66;   (11)  74;  (12)  76;   (13)  79;   (14) 

86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117. 
TENNESSEE.— (85)  4;   (86)  6;   (87)  10;   (88)  17;   (89)  24;   (90)  25; 

(91)   30;    (92)   36;    (93)  42;    (94)  45;    (95)   49;    (96)  54;    (97)   56; 

(98)  60;   (99)  63;   (100)  66;   (101)  70;   (102)  73;   (103)  76;   (104) 

78;  (105)  80;  (106)  82;  (107)  89;  (108)  91;  (109)  97;   (110)  100; 

(111)  102;   (112)   105;     (113)    106;    (114)   108;    (115)   112;    (116) 

115;  (117)  119;  (117,  118)  121. 
TEXAS.— (68)   2;   (69;  24  Tex.  App.)   5;    (70;  25,  26  Tex.  App.)   8; 

(71)  10;  (27  Tex.  App.)  11;  (72)  13;   (73,  74)  15;   (75)  16;   (76) 

18;  (77;  28  Tex.  App.)  19;  (78)  22;  (79)  23;   (29  Tex.  App.)  25; 

(80,  81)  26;   (82)  27;  (30  Tex.  App.)  28;   (83)  29;   (84)  31;   (85) 

34;   (31  Tex.  Cr,  Eep.;  86)  37;    (86;  32  Tex.  Cr.  Eep.>   40;    (87; 

33  Tex.  Cr.  Ecp.)   47;    (34  Tex.  Cr.  Rep.;   88)   53;    (89,  90)   59; 

(35  Tex.  Cr.  Eep.)   60;    (36  Tex.  Cr.  Eep.)   61;    (91;   37  Tex.  Cr. 

Eep.)    66;    (38  Tex.   Cr.   Eep.)    70;    (92)   71;    (39   Tex.   Cr.    Rep.) 

73;    (40  Tex,  Cr.  Eep.)   76;    (93)   77;    (94)   86;    (95)   93:    (41,  42, 

43  Tex.  Cr.  Eep.)  96;  (96)  97;   (44  Tex.  Cr.  Eep.)  100;  (97)  104; 

(98)  107;  (45,  46  Tex.  Cr.  Eep.)  108;  (99;  47,  48,  49  Tex.  Cr.  Eep.) 

122. 
UTAH.— (13)  57;   (14)  60;   (15)  62;   (16)  67;   (17)  70;   (18)  72;   (19) 

75;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  (26)  99; 

(27)  101;  (28)  107;  (29)  110;  (30)  116;   (31)  120. 
VERMONT.— (60)   6;    (61)   15;   (62)   22;    (63)  25;    (64)   33;    (65)   36; 

(66)  44;   (67)  48;   (68)  54;    (69)  60;   (70)   67;   (71)  76;   (72)   82; 

(73)  87;  (74)  93;  (75)  98;  (76)  104;  (77)  107;  (78)  112;  (79)  118, 
VIEGINIA.— (82)    3;    (83)    5;    (84)    10;    (85)    17;    (86)    19;    (87^    24; 

(88)  29;   (89)  37;   (90)  44;   (91)  50;   (92)  53;   (93)   57;    (94,  95) 

64;  (96)  70;  (97)  75;  (98)  81;  (99)  86;  (100)  93;  (101)  99;  (102) 

102;  (103)  106;  (104)  113;  (105)  115;  (106)  117;  (107)  122, 
WASHINGTON.— (1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)  34;  (6)  36;   (7) 

38;  (8)  40;   (9)  43;   (10)  45;   (11)  48;   (12)  50;   (13)  52;   (14)  53; 

(15)  65;   (16)  58;   (17)  61;   (18)   63;   (19)   67;   (20)  72;    (21)  75; 

(22)  79;   (23)   83;   (24)   85;   (25)   87;   (26)   90;   (27)  91;   (28,  29) 

92;  (30)  94;  (;^1)  96;   (32)  98;   (33)  99;   (34)   101;   (35)   102;   (36) 

104;   (37,  38)   107;    (39)   109;   (40,  41)   111;    (42)   114;   (43)   117: 

(44)  120;   (45)  122. 
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WEST  VTRGTNTA.— (29)   6;   (30)   8;    (31)  13;    (32,  33)  25;    (34)  26; 

(35)  29;  (36)  32;  (37)  38;  (38,  39)  45;  (40)  52;  (41)  56;  (42)  57; 

(43)  64;   (44)  67;   (45)  72;   (46)  76;   (47)  81;   (48)   86;    (49)   87; 

(50)  88;  (51)  90;  (52)  94;  (53)  97;  (54)  102;  (55)  104;  (56)    107; 

(57)  110;  (58)  112;  (59)  115;  (60)  116. 
WISCONSIN.— (69)  2;   (70,  71)  5;   (72)  7;   (73)  9;   (74,  75)  17;   (76, 

77)  20;   (78)  23;   (79)  24;    (80)  27;    (81)   29;    (82)   33;    (83)   35; 

(84)   36;   (85,  86)  39;   (87)  41;   (88)  43;   (89)  46;    (90)  48;    (91) 

61;  (92)  63;  (93)  57;  (94)  59;  (95)  60;  (96,  97)  65;   (98,  99)  67; 

(100)  69;  (101)  70;  (102)  72;   (103)  74;   (104,  105)  76;  (106)  80; 

(107,  108)  81;  (109)  83;  (110)  84;   (111)  87;   (112)  88;   (113)  90; 

(114)   91;    (115)   95;    (116)   96;    (117)   98;    (118)    99;    (119)    100; 

(120)  102;  (121)  105;  (122)  106;  (123)  107;  (124)  109;  (125,126) 

110;  (125,  127)  115;  (128,  129)  116;   (130)  118;   (131)  120;   (132) 

122. 
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HOLLENBERG  MUSIC  COMPANY  v.  BERRY. 

[85  Ark.  9,  106  S.  W.  1172.] 

SALE  OF  PROPERTY  to  be  Used  in  Connection  with  an  Un- 
lawful Business. — The  mere  fact  that  the  seller  of  a  piano  knew  that 
it  was  to  be  used  in  connection  with  the  unlawful  keeping  of  a  bawdy- 
house  does  not  avoid  the  contract  of  sale,  nor  prevent  the  seller 
from  recovering  the  property  on  the  failure  of  the  purchaser  to  com- 
ply with  the  terms  of  the  sale,  where  it  was  not  inseparable  from 
the  business,  and  the  seller  was  not  to  derive  some  benefit  from  the 
use  of  the  piano  in  such  house,     (p.  18.) 

Replevin  for  a  piano  which  the  plaintiff  had  contracted 
to  sell  to  the  defendant  on  the  installment  plan,  retaining 
the  title  until  the  purchase  money  should  be  paid.  The 
plaintiff's  agent  knew  when  selling  the  piano  that  the  pur- 
chaser had  for  several  years  owned  certain  premises  and 
thereon  conducted  a  bawdy-house,  and  that  she  intended 
to  use  the  instrument  in  such  house  for  the  purpose  of  tak- 
ing in  money  by  the  nickel-in-the-slot  process.  The  court 
instructed  the  jury  that  because  of  such  knowledge  the 
plaintiff  could  not  recover,  and  the  jury  returned  a  verdict 
for  the  defendant.    The  plaintiff  appealed. 

Mathes  &  Westbrooke  and  C.  P.  Harnwell,  for  the  appel- 
lant. 

**  WOOD,  J.  The  only  question  here  is  whether  mere 
knowledge  on  the  part  of  the  seller  that  the  buyer  intends 
to  put  the  thing  sold  to  an  unlawful  use,  or,  as  in  this  case, 
to  use  it  in  the  same  place  where  an  unlawful  or  immoral 
business  is  carried  on,  avoids  the  contract  on  grounds  of 
public  policy. 

Am.  St.  Bep.,  VoL  122—2     (17) 
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In  the  absence  of  proof  that  the  piano  was  used  or  to  be 
used  by  the  terms  of  the  contract  in  connection  with  the 
illegal  business  of  keeping  the  bawdy-house,  or  that  the  use 
of  the  piano  by  appellee  was  inseparable  from  the  business, 
which  fact  appellant  knew,  or  that  appellant  knowingly  was 
to  derive  some  benefit  from  the  use  of  the  piano  in  the 
bawdy-house,  the  instruction  was  erroneous. 

The  rule  supported  by  the  weight  of  authority  and  ap- 
proved by  this  court  is  "that,  though  the  contract  is  en- 
tered into  by  one  of  the  parties  for  the  furtherance  of  an 
illegal  purpose,  the  contract  will  not  be  rendered  illegal 
as  to  the  other  party,  though  he  had  knowledge  of  such 
illegal  purpose,  provided  he  does  nothing  in  furtherance 
thereof":  O 'Bryan  v.  Fitzpatrick,  48  Ark.  487,  3  S.  W.  527 j 
Parsons  Oil  Co.  v.  Boyett,  44  Ark.  230.  See,  also,  McMurtry 
V.  Ramsey,  25  Ark.  349;  Ruddell  v.  Landers,  25  Ark.  238, 
94  Am.  Dec.  719 ;  Tatum  v.  Kelley,  25  Ark.  209,  94  Am.  Dec. 
717.  See  Tracy  v.  Talmage,  14  N.  Y.  162,  67  ^^  Am.  Dec. 
132 ;  HiU  V.  Spear,  50  N.  H.  253,  9  Am.  Rep.  205 ;  and 
Anheuser  Brewing  Assn.  v.  Mason,  44  Minn.  318,  20  Am.  St. 
Rep.  580,  46  N.  W.  558,  9  L.  R.  A.  506. 

It  follows  that  the  court  erred.  The  judgment  is  there- 
fore reversed,  and  the  cause  is  remanded  for  new  trial. 


For  Authorities  upon  the  Question  decided  in  the  principal  case,  see 
the  notes  to  State  v.  Wilson,  117  Am.  St.  Eep.  509;  Graves  v.  John- 
son, 32  Am.  St.  Eep.  452.  It  has  recently  been  held  that  articles 
constructed  solely  for  use  in  gambling  in  violation  of  law  cannot  be 
replevied:  Mullen  v.  Mosely,  13  Idaho,  457,  121  Am.  St.  Eep.  277. 
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GATES  y.  GRAY. 

[85  Ark.  25,  106  S.  W.  947.] 

EJECTMENT. — ^An  Equitable  Title  may  Present  a  Good  De- 
fense to  an  action  of  ejectment,    (p.  201.) 

JUDICIAL  SALE — Beformation  of  Deed. — If  a  commissioner's 
deed  executed  in  pursuance  of  a  sale  in  foreclosure  is  defective  in 
stating  the  parties  whose  title  is  conveyed  thereby,  the  grantee  is 
entitled  to  have  it  corrected  by  a  court  of  chancery,     (p.  201.) 

Ejectment  to  recover  lands  claimed  by  the  plaintiffs  as 
heirs  of  M.  G.  Gray,  deceased,  and  by  the  defendant  under  a 
foreclosure  sale  and  a  commissioner's  conveyance.  Judg- 
ment for  the  plaintiff;  appeal  by  the  defendant. 

Lehman,  Gates  &  Lehman,  for  the  appellant. 

*«  McCULLOCH,  J.  The  plaintiffs,  as  heirs  at  law  of 
their  deceased  mother,  M.  G.  Gray,  instituted  this  action  in 
the  circuit  court  of  Lonoke  county  against  the  defendant, 
F.  Gates,  to  recover  possession  of  a  tract  of  land  in  that 
county,  of  which  the  defendant  is  alleged  to  be  in  unlawful 
possession.  They  allege  in  their  complaint  that  said  M.  G. 
Gray  was,  at  the  time  of  her  death,  the  owner  of  said  land 
under  a  deed  from  the  state  of  Arkansas. 

The  defendant  filed  his  answer  and  cross-complaint,  ad- 
mitting that  M.  G.  Gray  owned  the  land  in  controversy  but 
claiming  title  thereto  under  a  mortgage  or  trust  deed  exe- 
cuted by  said  M.  G.  Gray  and  a  foreclosure  sale  decreed  by 
the  chancery  court  of  Lonoke  county.  It  is  alleged  in  apt 
terms  that  said  M.  G.  Gray  and  her  husband  T.  G.  Gray,  exe- 
cuted said  trust  deed  to  one  Lamm  as  trustee  to  secure 
the  payment  of  certain  indebtedness  to  defendant;  that 
after  the  death  of  M.  G.  Gray  this  defendant  instituted 
in  the  chancery  court  of  Lonoke  county  a  suit  against  F.  G. 
Gray  and  these  plaintiffs  as  heirs  of  M.  G.  Gray  to  foreclose 
said  trust  deed;  that  all  of  said  parties  were  duly  served 
with  process,  and  that  said  ^  chancery  court  duly  rendered 
a  decree  for  the  foreclosure  of  said  deed;  that  the  commis- 
sioner of  said  court  sold  said  land  at  public  outcry  pursuant 
to  said  decree,  and  this  defendant  became  the  purchaser  of 
the  same ;  that  said  sale  was  reported  to  and  duly  confirmed 
by  said  court;  that  said  commissioner  executed  and  deliv- 
ered to  the  defendant  a  deed,  which  was  approved  by  said 
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chancery  court,  conveying  said  land  to  him,  and  that  he  took 
and  now  holds  possession  of  the  land  thereunder.  The  an- 
swer and  cross-complaint  also  state  that  said  deed  of  the 
commissioner,  after  reciting  the  pendency  of  said  suit  in 
chancery,  the  decree  and  other  proceedings  therein  and  sale 
and  confirmation,  purports  to  convey  to  defendant  as  such 
purchaser  "all  right,  title,  interest  or  claim  at  law  or  in 
equity  of  T,  G.  Gray  and  M.  G.  Gray,  said  defendants  in 
chancery,"  instead  of  purporting  to  convey  the  title  of  the 
plaintiffs  herein  who  were  defendants  in  said  chancery  suit. 
It  is  stated  that  this  alleged  error  in  the  deed  occurred  on 
account  of  the  death  of  this  defendant's  counsel  in  the  chan- 
cery suit. 

The  defendant  also  moved  the  court  to  transfer  the  case 
to  the  chancery  court  of  Lonoke  county  for  further  pro- 
ceedings. The  court  denied  the  motion  to  transfer  the  case, 
and  sustained  a  demurrer  to  the  answer  and  cross-complaint. 
Defendant  declined  to  further  plead,  judgment  final  was 
rendered  against  him  for  the  possession  of  the  land,  and 
he  appealed  to  this  court. 

The  court  erred  in  sustaining  the  demurrer,  as  the  an- 
swer tendered  a  good  defense.  Even  if  the  commissioner's 
deed  under  which  defendant  held  possession  was  defective, 
still  the  answer  was  sufficient  to  show  the  equitable  title  to 
the  land  in  controversy  to  be  in  the  defendant,  and  he  could 
not  be  ejected:  Daniel  v.  Garner,  71  Ark.  484,  76  S.  W. 
1063.  The  defendant  was  entitled,  however,  to  have  his 
deed  from  the  commissioner  corrected;  and,  as  all  the  par- 
ties in  interest  were  before  the  court,  the  cause  should,  on 
his  motion,  have  been  transferred  to  the  chancery  court  for 
that  purpose.  The  defect  was  one  of  form,  in  that  it  failed 
to  recite  the  names  of  the  plaintiffs  who  were  parties  defend- 
ant to  the  cause,  and  can  and  should  be  reformed  by  a  court 
of  chancery,  upon  the  facts  set  forth  in  the  answer.  The 
statute  provides  that  a  conveyance  made  in  pursuance  *^  to 
a  sale  ordered  by  the  court  shall  pass  to  the  grantee  the 
title  of  all  the  parties  to  the  action  or  proceeding  (Kirby's 
Digest,  sec.  .6321),  but  that  ''the  names  of  such  parties 
shall  be  recited  in  the  body  of  the  conveyance"  (Kirby's 
Digest,  sec.  6325). 

Reversed  and  remanded,  with  directions  to  overrule  the 
demurrer  and  grant  the  motion  to  transfer  to  equity. 
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In  so  Far  as  the  Principal  Case  held  that  an  action  of  ejectment 
might  be  defeated  by  interposing  an  equitable  title,  and  that  the  pur- 
chaser at  a  judicial  sale  had  such  a  title  (St.  Louis  &  A.  L.  &  M.  Co. 
V.  Godwin  (S.  W.),  85  Ark.  372),  when  the  only  defect  in  the  pro- 
ceeding under  which  he  claimed  was  in  the  recitals  of  the  con»veyance 
to  him,  the  principal  case  was  unquestionably  properly  decided,  and 
is  in  harmony  with  the  weight  of  authority  upon  the  subject.  The 
intimation,  however,  that  equity  had  jurisdiction  to  reform  or  correct 
the  deed,  if  thereby  the  court  meant  that  equity  would  entertain  an 
independent  suit  for  that  purpose,  is  more  questionable,  although  in 
such  circumstances  the  purchaser  is  nowhere  without  remedy.  That 
remedy  is  by  some  proceeding  to  obtain  from  the  officer  making  the 
sale  a  conveyance  valid  in  form  and  sufficient  to  convey  the  legal 
title.  The  duty  of  the  officer  to  make  a  correct  and  appropriate  con- 
veyance is  not  discharged  by  making  an  imperfect  or  incorrect  one, 
and  he  may  therefore  proceed  with  the  discharge  of  that  duty  not- 
withstanding he  had  before  attempted  to  discharge  it,  and  may  con- 
tinue to  execute  conveyances  until  his  powers  have  been  exercised  to 
the  extent  to  which  he  was  by  virtue  of  the  sale  authorized  -to  exercise 
them:  Freeman  on  Executions,  sec.  332.  The  reformation  of  the  deed 
may  be  obtained  in  Arkansas,  Georgia,  Indiana,  Kentucky,  New  Jer- 
sey, New  York,  and  Ohio:  Stewart  v.  Pettigrew,  78  Ark.  372;  Gates 
V.  Gray,  85  Ark.  25,  ante,  p.  19,  106  S.  W.  947;  Thomas  v.  Dockins, 
75  Ga.  347;  Johns  v.  De  Rone,  5  Blackf.  421;  Miller  v.  Craif,  83 
Ky.  623,  4  Am.  St.  Rep.  179;  Kinhsen  v.  Kidd,  29  N.  J.  Eq.  516; 
Bartlett  v.  Judd,  21  N.  Y.  200,  78  Am;  Dee.  131;  Styles  v.  Weidner, 
35  Ohio  St.  555. 


Equitable  Titles  cannot  he  Interposed  as  a  defense  in  ejectment,  ac- 
cording to  some  authorities:  Kirkpatrick  v.  Clark,  132  111.  342,  22 
Am.  St,  Rep.  531;  Shaw  v.  Hill,  83  Mich.  322,  21  Am.  St.  Rep.  607. 
In  many  jurisdictions,  however,  equitable  defenses  can  be  interposed 
in  ejectment:  Hagan  v.  Ellis,  39  Fla.  463,  63  Am.  St.  Rep.  167;  John- 
son V.  Drew,  34  Fla.  130,  43  Am.  St.  Rep.  172;  Clyburn  v.  McLaughlin, 
106  Mo.  521,  27  Am.  St.  Rep.  369;  Stump  v.  Warfield,  104  Md.  53?,  118 
Am.  St.  Rep.  434.  That  an  equitable  title  will  sustain  ejectment,  see 
Walker  v.  Miller,  139  N.  C,  448,  111  Am.  St.  Rep.  805;  but  this  does 
not  accord  with  the  weight  of  authority. 

On  the  Seformation  of  Writings  on  the  ground  of  mistake,  see  the 
note  to  Steinmeyer  v.  Schroeppel,  117  Am.  St.  Rep.  227. 


b 
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TRAVELERS'  FIRE  INSURANCE  COMPANY  v.  GLOBE 

SOAP  COMPANY. 

[85  Ark.  169,  107  S.  W.  386.] 

INSURANCE — Delivery  of  Policy  by  Mail. — The  deposit  of  an 
ingurance  policy  insuring  property  against  loss  by  fire  in  the  mail 
addressed  to  the  insurer  amounts  to  a  delivery  thereof  entitling  him 
to  recover  for  a  loss  thereunder,  though  occurring  before  the  actual 
receipt  of  the  policy  by  him.     (p.  23.) 

Young  &  Rowell,  for  the  appellant. 

Austin  &  Danaher,  for  the  appellee. 

170  BATTLE,  J.  This  action  was  commenced  by  the 
Globe  Soap  Company  against  Travelers'  Fire  Insurance 
Company  on  a  policy  of  insurance  against  fire  executed  by 
the  defendant  to  plaintiff  and  dated  December  10,  1904,  and 
in  the  sum  of  one  thousand  dollars;  the  claim  under  the 
policy  being  for  four  hundred  and  ten  dollars  and  twenty- 
six  cents.  The  defendant  denies  liability  under  the  policy, 
for  the  reason,  as  it  claims,  there  was  no  contract  of  insur- 
ance at  the  time  of  the  fire,  which  was  on  the  thirteenth 
day  of  December,  1904,  as  the  policy  had  not  been  delivered. 
The  issues  in  the  case  were  submitted  to  the  court,  sitting  as 
a  jury.  He  found  for  the  plaintiff  in  the  sum  of  four  hun- 
dred and  fifty-nine  dollars  and  forty-nine  cents,  the  amount 
sued  for,  and  interest,  and  rendered  judgment  accordingly, 
and  the  defendant  appealed. 

The  appellee  instructed  its  brokers,  Drexel,  Brown  &  Com- 
pany, to  procure  insurance  for  it,  who  ordered  it  from 
E.  T.  Marshall  &  Company,  brokers,  and  they  ordered  it 
from  A.  L.  McRae,  an  insurance  broker,  and  he  made  appli- 
cation to  appellant  for  it,  procured  the  policy  in  contro- 
versy, and  sent  it  to  Drexel,  Brown  &  Company  for  ap- 
pellee. The  policy  was  in  the  United  States  mail  en  route 
from  Chicago  to  Cincinnati  in  an  envelope  addressed  by 
McRae  to  Drexel,  Brown  &  Company,  when  the  fire  oc- 
curred. 

The  policy  reads,  in  part,  as  follows:  "Travelers'  Fire 
Insurance  Company,  of  Pine  Bluff,  Arkansas,  in  considera- 
tion of  the  stipulations  herein  named  and  of  twenty-two 
and  50-100  dollars  premium,  does  insure  the  Globe  Soap 
Company  for  the  term  of  one  year  from  the  tenth  day  of 
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December,  1904,  at  noon,  to  the  tenth  day  of  December,  1905, 
at  noon,  against  all  direct  loss  or  damage  by  fire,"  etc.  The 
insurance  was  absolute  and  unconditional.  There  was  no 
evidence  that  it  was  to  take  effect  upon  any  condition. 

^''^  Drexel,  Brown  &  Company  were  the  agents  of  the  ap- 
pellee :  Phoenix  Ins.  Co.  v.  State,  76  Ark.  180,  88  S.  W.  917 ; 
2  Clark  &  Skyles  on  the  Law  of  Agency,  p.  1720 ;  Ostrander 
on  Fire  Insurance,  2d  ed.,  p.  165,  sec.  45 ;  1  Joyce  on  Insur- 
ance, sec.  414.  In  procuring  the  insurance  they  were  not 
•limited  to  any  particular  company  or  in  any  other  manner. 
McRae  was  authorized  to  deliver  it  to  the  appellee  for  ap- 
pellant. He  sent  it  to  Drexel,  Brown  &  Company  by  de- 
positing it  in  the  United  States  mail  before  the  fire  and  ad- 
dressee received  it  on  the  morning  after  the  fire.  The  de- 
posit of  the  policy  in  the  mail  was  a  delivery  to  Drexel, 
Brown  &  Company  (Mutual  Reserve  Fund  Life  Assn.  v.  Far- 
mer, 65  Ark.  581,  47  S.  W.  850)  ;  and,  they  being  the  agents 
of  the  appellee  for  that  purpose,  it  was  thereby  delivered 
to  the  appellee. 

Judgment  affirmed. 


When  an  Insurance  Policy  TaJces  Efect  is  the  subject  of  a  note  to 
New  York  Life  Ins.  Co.  v.  Babcock,  69  Am.  St.  Eep.  143.  As  a  rule, 
the  deposit  of  a  policy  in  tho  mails,  addressed  to  the  insured,  is  a 
delivery  to  him:  Triple  Link  etc.  Assn.  v.  Williams,  121  Ala.  138,  77 
Am.  St.  Eep.  34;  Fidelity  Mutual  Life  Assn.  v.  Harris,  94  Tex.  25, 
86  Am.  St.  Eep.  813.  See,  further,  Chamberlain  v.  Prudential  Ins. 
Co.,  109  Wis.  4,  83  Am.  St.  Eep.  857;  Eayburn  v.  Pennsylvania  Casu- 
alty Co.,  138  N.  C.  379,  107  Am.  St.  Eep.  548;  Summers  V.  Mutual 
Life  Ins.  Co.,  12  Wyo.  369,  109  Am.  St.  Eep.  992. 


SNOW  V.  STATE. 

[85  Ark.  203,  107  S.  W.  980.] 

FORGERY — Indictment,  Intent,  Whether  must  Appear  by. — ^It 

is  not  necessary  to  show  on  the  face  of  an  indictment  any  apparent 
connection  between  the  transaction  and  the  party  defrauded,  although 
the  forged  instrument  relates  to  real  property,     (p.  25.) 

FOEGERY— Evidence  to  Show  the  Effect  of  the  Instrument. — 
Under  an  indictment  for  forging  an  instrument  purporting  to  be  a 
conveyance,  evidence  is  admissible  for  the  purpose  of  showing  that 
such  instrument  was  a  link  in  a  chain,  which  if  genuine,  would  have 
made  out  a  paper  title  to  real  property,     (p.  25.) 
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FORGERY  OF  DEED— Evidence  of  Title  to  the  Land. — It  is 

not  necessary,  under  an  indictment  for  forging  a  conveyance  of  real 
property,  to  prove  that  the  instrument  would,  if  genuine,  have  trans- 
ferred the  title  to  the  land  described.  The  title  to  the  land  will  not 
be  tried  under  the  indictment,     (p.  26.) 

George  Silby  and  George  M.  Chapline,  for  the  appellant. 

William  F.  Kirby,  attorney  general,  and  Daniel  Taylor, 
for  the  appellee. 

205  HILL,  C.  J.     Snow  was  indicted  for  forging  and  utter- 
ing a  forged  deed;  was  convicted  on  both  counts  and  sen-' 
tenced  to  the  penitentiary;  and  has  appealed. 

The  principal  question  on  the  appeal,  presented  in  many 
ways,  is  whether  the  indictment  is  sufficient ;  and  it  is  quite 
a  difficult  question.  It  will  be  noted  that  the  indictment  is 
framed  in  the  language  of  section  1714  of  Kirby 's  Digest; 
but  it  does  not  allege  wherein  W.  W,  McCrary,  Jr.,  would 
be  injured  by  the  forged  deed  or  its  utterance.  The  indict- 
ment alleges  that  McCrary  is  the  owner  of  the  land,  and 
then  in  apt  terms  follows  the  language  and  the  general  terms 
of  the  statute  in  charging  Snow  with  intent  to  defraud  Mc- 
Crary with  said  forged  deed  and  cause  him  to  be  injured 
in  his  estate.  It  is  insisted  that  extrinsic  facts  must  be 
shown  indicating  wherein  there  has  been  an  injury  to  Mc- 
Crary or  his  estate  by  the  forged  deed  from  W.  F.  Snow 
to  N,  D.  Snow.  If  the  forgery  was  a  deed  of  McCrary  to 
the  defendant,  then  it  would  be  clear  wherein  the  injury  or 
attempted  injury  would  occur;  but  such  is  not  the  case,  as 
the  forgery  is  of  a  deed  from  one  party  to  another,  neither 
of  whom  is  shown  to  be  the  owner  of  the  land  in  the  in- 
dictment. 

Under  this  indictment  evidence  was  adduced  showing  that 
Mrs.  Amanda  Emonson  was  at  one  time  the  owner  of  the 
land,  and  that  McCrary 's  title  was  derived  from  inheritance 
from  his  mother,  who  had  acquired  title  by  deed  from  Mrs. 
Emonson.  At  the  same  time  that  the  defendant  offered  for 
filing  the  deed  charged  in  the  indictment  to  be  a  forgery, 
another  deed,  which  the  evidence  also  tends  to  show  was 
a  forgery,  from  Amanda  Emonson  to  W.  F.  Snow  was  also 
offered  by  him  for  record.  This  would  have  completed 
the  title  in  Snow,  and  the  injury  to  McCrary  would  have 
been  clear.    The  question  is,  whether  this  evidence  can  be 
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admitted  under  this  indictment,  and  it  is  sufficient  to  sustain 
it. 

This  question  was  exhaustively  considered  on  the  authori- 
ties in  West  v.  State,  22  N.  J.  L.  212,  which  was  a  case  aris- 
ing under  a  statute  similar  to  the  one  under  which  Snow  "was 
indicted,  ^^^  and  was  for  the  forgery  of  a  deed  which  con- 
stituted a  link  in  the  chain  of  title,  and  was  in  all  respects 
similar  to  the  case  at  bar.  The  court  therein  said:  "But  the 
cases  all  agree  that  it  is  not  necessary  to  show  upon  the 
face  of  the  indictment  how  or  in  what  manner  the  party 
is  to  be  defrauded.  That  is  matter  of  evidence  upon  the 
trial.  It  is  enough  if  by  possibility  he  may  be  defrauded, 
upon  the  face  of  the  indictment.  That  it  is  not  necessary 
to  show  upon  the  face  of  the  indictment  any  apparent  con- 
nection between  the  transaction  and  the  party  to  be  de- 
frauded is  apparent  from  the  precedents It  was  sug- 
gested, upon  the  argument,  that  a  different  form  of  indict- 
ment was  necessary  where  the  instrument  alleged  to  be 
forged  respected  real  estate.    But  why  so?    No  such  rules 

exist  at  common  law The  statute  draws  no  distinction 

between  the  two  classes  of  instruments This  count 

being  in  the  terms  of  the  statute,  including  all  the  essen- 
tial ingredients  of  the  offense,  and  being  in  accordance  with 
approved  precedents  under  similar  statutes,  we  are  of 
opinion  that  this  error  cannot  be  sustained." 

If  this  indictment  would  be  good  under  the  common-law 
pleading,  as  demonstrated  by  Chief  Justice  Green  in  this 
case,  a  fortiori  it  would  be  good  under  the  code  system  of 
pleading ;  and  this  seems  to  be  the  general  rule  upon  the  sub- 
ject. 

"It  is  not  necessary  that  the  indictment  should  contain 
averments  showing  how  the  false  instrument  would,  if  true, 
create,  increase,  diminish,  discharge  or  defeat  any  pecuniary 
obligation;  or  would  transfer  or  affect  any  property  what- 
ever. These  are  deductions  of  law,  not  necessary  to  be 
averred" :  9  Ency.  of  PI.  &  Pr.  588. 

The  indictment  here,  being  in  each  count  in  the  language 
of  the  statute,  and  showing  upon  its  face  an  instrument 
which,  if  genuine,  could  be  shown  to  injure  the  estate  of 
McCrary,  is  sufficient. 

As  indicated,  there  was  evidence  tending  to  prove  that  this 
forgery  was  a  link  in  a  chain  which  would  have  made  out  a 
paper  title  in  the  defendant.     This  was  all  proper  evidence 
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tending  to  show  criminal  intent  in  forging  the  instrument 
and  showing  an  instrument  which,  if  genuine,  would  have 
injured  McCrary.  There  was  testimony  showing  that  Mc- 
Crary  was  ^^"^  the  owner  of  the  land,  and  that  he,  through 
his  relatives  (he  was  an  infant),  was  in  possession  of  the 
land.  There  was  also  evidence  tending  to  prove  that  Snow 
was  the  owner  of  the  land  and  in  possession  thereof.  These 
were  all  questions  of  fact. 

The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: "It  must  appear  from  the  evidence  that  the  instru- 
ment forged  must  have  some  adaptation  to  accomplish  a 
legal  wrong,  failing  in  which  there  is  no  forgery.  If,  there- 
fore, the  deed  claimed  to  have  been  forged  would  not,  if  it 
were  genuine,  deprive  the  said  W.  W.  McCrary,  Jr.,  men- 
tioned in  the  indictment,  of  the  land,  if  it  were  his,  or  if 
the  deed  as  it  is,  is  not  adapted  to  deprive  the  said  W.  "W. 
McCrary,  Jr.,  of  the  land,  to  which  he  has  a  good  and  valid 
title  such  as  to  make  him  the  owner  of  it,  then  you  will 
find  the  defendant  not  guilty. ' '  The  court  struck  out  of  the 
instruction  the  words,  "to  which  he  has  a  good  and  valid 
title  such  as  to  make  him  the  owner  of  it."  In  this  the 
court  was  right,  because  this  was  not  a  trial  of  the  title  to 
real  estate,  but  was  a  trial  of  Snow  upon  the  charge  of 
forging  an  instrument  which  would  enable  him  to  obtain 
possession  or  deprive  another  of  property  or  cause  him  to  be 
injured  in  his  estate  or  lawful  rights. 

On  one  side  is  evidence  to  show  that  McCrary  owned  the 
land  and  was  in  possession ;  on  the  other  there  was  evidence 
to  show  that  Snow  was  in  possession.  Snow  had  no  other 
deed  than  the  alleged  forged  deed.  If  he  was  in  possession, 
this  deed  was  of  date  more  than  seven  years  prior  to  the  time 
it  was  offered  for  record;  and  if  he  had  possession  of  any 
part  of  the  land,  then  possession  under  color  of  title  would 
give  him  possession  of  all  of  it.  There  is  no  difficulty  in  this 
case  as  to  the  sufficiency  of  the  evidence  to  support  the 
conviction.  The  difficulty  is  to  determine  whether  the  aver- 
ments are  sufficient  to  charge  the  defendant  with  a  public 
offense.  But,  as  has  been  shown  from  the  authorities,  they 
are  sufficient  to  sustain  the  indictment;  and,  when  that  is 
done,  then  practically  all  of  the  questions  that  are  urged 
against  the  conviction  go  out  of  the  case. 

Counsel  for  appellant  has  presented  many  questions  that 
are  not  discussed  herein,  but  which  have  been  fully  consid- 
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ered  ^^^  -by  the  court,  and  no  reversible  error  is  found.    The 
judgment  is  affirmed. 

'  Mr.  Justice  Wood  dissents. 


If  an  Instrument  Alleged  to  have  been  Forged  does  not  show  on*  its 
face  that  it  imports  an  obligation  in  regard  to  money  or  property, 
but  is  the  subject  of  forgery,  and  can  be  shown  to  be  such  by  extrinsic 
averments,  these  extrinsic  or  explanatory  averments  should  be  alleged 
in  the  indictment:  Huckaby  v.  State,  45  Tex.  Cr,  Eep.  577,  108  Am. 
St.  £ep.  975. 


NEWMAN  V.  MOUNTAIN  PARK  LAND  COMPANY. 

[85  Ark.  208,  107  S.  W.  391.] 

TBESPASS — Necessity  for  Legal  Title  or  Possession. — To  sus- 
tain an  action  of  trespass  on  real  property,  plaintiff  must  have  the 
legal  title  or  be  in  actual  possession,     (p.  29.) 

POSSESSION  OF  LAND.— Possession  Follows  the  Legal  Title 
in  the  absence  of  any  possession  adverse  to  it.     (p.  29.) 

A  PUECHASEB  OF  BEAL  PEOPEBTY  Wlio  has  not  Fully 
Paid  Therefor,  nor  received  a  conveyance,  and  is  not  in  possession, 
cannot  maintain  an  action  at  law  for  a  trespass  thereon  and  the  cut- 
ting and  removal  of  timber  therefrom,     (p.  29.) 

PUBCHASEB  OF  BEAL  PEOPEBTY,  Bights  of  in  Equity.— 
One  who  has  purchased  real  property  and  given  his  notes  for  the  pur- 
chase price,  although  he  has  received  no  conveyance,  is  deemed  in 
equity  the  owner  thereof,  and  the  vendor  merely  as  a  mortgagee  or 
trustee  for  the  purchaser,  who  must  take  care  of  the  property  and 
not  commit  any  waste  thereon,     (pp.  29,  30.) 

VENDOB  AND  PUBCHASEB,  Bight  of  the  Latter  to  Damages 
for  Waste. — By  the  taking  of  a  conveyance  from  the  vendor,  the 
vendee  does  not  waive  his  right  to  recover  for  waste  committed  by 
the  vendor  after  the  execution  of  the  contract  of  sale  and  before  the 
making  of  such  conveyance,     (p.  30.) 

TBESPASS,  Transfer  of  Action  for  to  the  Chancery  Court. — 
If  it  appears  by  the  complaint  that  after  the  plaintiff  purchased  real 
property  of  the  defendant,  but  before  the  conveyance  was  made,  the 
latter  committed  waste  by  cutting  and  removing  timber,  the  complaint 
should  not  be  dismissed,  but  the  cause  should  be  transferred  to  the 
chancery  court,     (p.  30.) 

Campbell  &  Stevenson,  for  the  appellant. 

Carmiehael,  Brooks  &  Powers,  for  the   appellees. 

**®  BATTLE,  J.  A.  L.  Newman  commenced  an  action 
in  the  Pulaski  circuit  court  in  which  he  was  plaintiff  and 
the  Mountain  Park  Land  Company  and  H.  F.  Auten  were 
defendants.    He  alleged  in  his  complaint  that  on  or  about 
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the  13th  of  April,  1904,  he  made  and  entered  into  a  con- 
tract with  the  land  company,  ^^^  by  which  it  bargained 
and  sold  to  him  a  certain  lot  of  land  at  and  for  the  price 
of  one  thousand  dollars,  of  which  he  paid  the  sum  of  one 
hundred  dollars,  and  for  the  remainder  executed  his  notes 
each  for  the  sum  of  forty  dollars,  the  first  payable  on  the 
thirteenth  day  of  May,  1904,  and  the  others  on  the  thir- 
teenth day  of  each  month  thereafter  until  all  matured,  only 
one  falling  due  in  the  same  month.  That  pursuant  to  the 
terms  of  the  contract,  on  the  sixth  day  of  February,  1906, 
the  land  company  conveyed  the  land  to  him  by  warranty 
deed.  That  in  the  month  of  April,  1905,  after  he  had  paid 
more  than  five  hundred  dollars  of  the  purchase  money, 
and  without  his  knowledge  or  consent,  the  land  company 
and  H.  F.  Auten  willfully  and  maliciously  cut  from  the 
land  more  than  one  hundred  shade  trees,  ranging  in  diam- 
eter from  six  to  twenty-four  inches,  and  a  great  num- 
ber of  smaller  trees,  to  the  damage  of  the  land  of  at  least 
one  thousand  dollars,  and  cut  and  hauled  from  the  land 
and  gold  twenty-five  cords  of  stave  bolts  or  wood.  That 
he  was  in  the  constructive  possession  of  the  land  at  the 
time  of  the  cutting  of  the  trees  and  the  removal  of  timber. 
The  prayer  of  the  complaint  was  for  treble  damages  under 
section  7976  of  Kirby's  Digest.  He  did  not  allege  that 
he  had  the  legal  title  to  the  land  or  was  in  actual  posses- 
sion at  the  time  the  trespasses  were   committed. 

The  defendants  demurred  to  the  complaint  because  it 
did  not  state  facts  sufiicient  to  constitute  a  cause  of  ac- 
tion, and  because  of  misjoinder  of  parties  and  causes  of 
action. 

The  court  sustained  the  demurrer,  and  dismissed  the 
complaint,   and   plaintiff   appealed. 

Appellant  seeks  relief  under  section  7976  of  Kirby's  Di- 
gest, which  is  as  follows:  '*If  any  person  shall  cut  down, 
injure,  destroy  or  carry  away  any  tree  placed  or  growing 
for  use  or  shade,  or  any  timber,  rails  or  wood  standing, 
being  or  growing  on  the  land  of  another  person,  or  shall 
dig  up,  quarry  or  carry  away  any  stone,  ground,  clay,  turf, 
mold,  fruit  or  plants,  or  shall  cut  down  or  carry  away  any 
grass,  grain,  com,  cotton,  tobacco,  hemp  or  flax,  in  which 
he  has  no  interest  or  right  standing  or  being  on  any  land 
not  his  own,  or  shall  willfully  break  the  glass,  or  any  part 
of  it,  in  any  building  not  his  own,  every  person  so  tres- 
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passing  ***  shall  pay  the  party  injured  treble  the  value 
of  the  thing  so  damaged,  broken,  destroyed  or  carried 
away,   with   costs." 

"This  court  has  repeatedly  held  that,  in  order  to  entitle 
one  to  maintain  an  action  of  trespass  to  realty,  he  must 
have  either  the  actual  or  constructive  possession  thereof. 
He  must  have  the  legal  title  to,  or  be  in  the  actual  posses- 
sion of,  the  land":  Taylor  v.  State,  65  Ark.  595,  47  S.  W. 
1055,  and  cases  cited ;  Merrick  v.  Britton,  26  Ark.  496 ;  Price 
V.  Greer,  76  Ark.  426,  88  S.  W.  985. 

Possession  follows  the  legal  title,  in  the  absence  of  any 
possession  adverse  to  it:  Ringo  v.  Woodruff,  43  Ark.  469. 

' '  Whatever  may  be  the  rights  of  contract  purchasers  when 
they  have  fulfilled  all  the  conditions,  and  become  abso- 
lutely entitled  to  a  conveyance,  there  is  no  foundation  for 
the  claim  that  they  are  the  owners  of  the  land  before  that 
time.  Unless  they  have  acquired  possessory  rights,  the 
holder  of  the  title  must  be  the  only  person  who  can  legally 
complain  in  a  court  of  law  of  injuries  to  the  freehold. 
There  can  be  no  double  recovery  for  trespasses  and  spolia- 
tions; and,  until  the  contract  is  complied  with,  the  land 
and  timber  belong  in  law  to  the  legal  owner":  Moyer  v. 
Scott,  30  Mich.  345. 

The  statute  relied  on  does  not  change  the  rule  of  com- 
mon law  as  stated  above.  It  does  not  change  the  relief  or 
remedy,   except  by  trebling  the   damages. 

The  rule  is  different  in  equity.  It  is  said:  "Where  a 
vendor  sells  lands,  takes  the  notes  of  the  vendee  for  the 
purchase  money,  and  executes  to  him  a  bond  for  title,  the 
effect  of  the  contract  in  equity  is  to  create  a  mortgage  in 
favor  of  the  vendor  upon  the  land  to  secure  the  purchase 
money,  subject  to  all  the  essential  incidents  of  a  mort- 
gage": Smith  V.  Robinson,  13  Ark.  533;  Harris  v.  King, 
16  Ark.  122;  Strauss  v.  White,  66  Ark.  167,  51  S.  W.  64. 
If  he  (vendor)  be  in  possession  of  the  land,  he  "must  not 
make  other  than  ordinary  use  of  the  land,  and  he  will  be 
enjoined  from  committing  any  waste,  such  as  cutting  trees, 
carrying  or  removing  soil":  6  Pomeroy's  Equity  Jurispru- 
dence, sec.  857.  Mr.  Pomeroy  says:  "Vendor  may  be 
liable  for  deterioration.  This  rule  is  well  stated  by  Lord 
Coleridge:  'During  the  interval  prior  to  completion  the 
vendor  in  possession  is  a  trustee  for  the  purchaser,  and  as 
such  has   duties  to  perform  toward  him,   not   exactly   the 
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same  as  in  the  case  of  other  trustees,  ***  but  certain  duties, 
one  of  which  is  to  use  reasonable  care  to  preserve  the  prop- 
erty in  a  reasonable  state  of  preservation,  and  so  far  as 
may  be,  as  it  was  when  the  contract  was  made';  or  as 
Lord  Kay  expressed  it,  *to  take  reasonable  care  that  the 
property  is  not  deteriorated  in  the  interval  before  comple- 
tion' ":  6  Pomeroy'g  Equity  Jurisprudence,  sec.  858. 

The  rule  in  this  case  is  correctly  stated  in  the  syllabus 
of  Worrall  v.  Munn,  53  N.  Y.  185,  as  follows:  "Where 
waste  has  been  committed  by  a  vendor  of  land,  pending 
a  contract  of  purchase,  by  cutting  down  and  carrying 
away  timber,  or  by  removing  other  valuable  materials  be- 
longing to  the  freehold,  the  diminution  in  the  value  of  the 
land  is  not  the  exclusive  measure  of  damages.  In  equity 
everything  forming  a  part  of  the  inheritance  belongs  to 
the  vendee  from  the  date  of  the  contract,  and  the  rights 
and  liabilities  of  the  parties  will  be  adjusted  upon  that  as- 
sumption, and  the  vendee  is  entitled  to  recover  the  value 
of  the  materials  so  removed."  This  right  is  based  upon 
the  contract  of  the  vendor  with  the  vendee:  2  Warvelle  on 
Vendors,  2d  ed.,  sees.  956,  957. 

In  taking  the  deed  from  the  vendor  the  appellant  did  not 
waive  damages.  The  complaint  fails  to  show  anything  in 
his  acceptance  of  the  deed  to  the  land  from  the  vendor 
inconsistent  with  his  claim  for  damages.  Appellant  alleges 
that  the  trees  and  timber  were  cut  and  removed  without 
his  knowledge  or  consent.  He  is  not  estopped  from  claim- 
ing the  damages.  He  is  entitled  to  the  land  and  the  tim- 
ber, and  there  is  nothing  inconsistent  in  his  claiming  both. 
There  was  nothing  to  indicate  an  intention  to  surrender 
or  abandon  either  at  any  time;  and  there  was  no  considera- 
tion upon  which  to  base  a  waiver. 

Auten  was  not  a  proper  party  to  this  action.  He  was  not 
a  party  to  the  contract  of  purchase. 

The  circuit  court  erred  in  dismissing  the  complaint.  The 
action  should  have  been  transferred  to  the  chancery  court: 
Kirby's  Digest,  sec.  5991;  Acts  of  1885,  p.  174,  sec.  12. 

Reverse  and  remand  cause,  with  directions  to  the  court 
to  transfer  the  action  to  the  proper  chancery  court. 


Trespass  Quare  Clavsum  Fregit  can  ordinarily  be  sustained  only  by 
a  person  in  possession  at  the  time  of  the  trespass:  Arneson  v.  Spawn, 
2  S.  D.  269,  39  Am.  St.  Eep.  783. 
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Under  an  Executory  Contract  for  the  Purchase  of  Land  the  rendor 
continues,  in  the  strict  legal  sense,  the  owner  until  the  purchase  price 
is  paid,  retaining  the  legal  title  as  security;  but  the  vendee  has  the 
equitable  title:  Lamm  v.  Armstrong,  93  Minn.  434,  111  Am.  St,  Eep. 
479;  Robertson  v.  Bead,  52  Ark.  381,  20  Am.  St.  Eep.  188.  See,  too. 
Insurance  Co.  of  North  America  v.  Erickson,  50  Fla.  419,  111  'Am. 
St.  £ep.  121,  .and  cases  cited  in  the  cross-reference  note  thereto. 


VAUGHAN  V.  BUTTERFIELD. 

[85  Ark.  289,  107  S.  W.  993.] 

VENDOR  AND  PURCHASER — Damages  for  Wife's  Refusal 
to  Join  in  a  Conveyance. — If  one  bargains  and  sella  real  property, 
and  is  unable  to  secure  his  wife's  relinquishment  of  dower,  he  fails 
to  make  a  marketable  title,  and  is  liable  for  damages  in  an  action  by 
the  other  party  to  the  contract,     (pp.  31,  32.) 

Action  for  damages  based  on  a  contract  by  the  defend- 
ant to  sell  and  convey  real  property  and  his  subsequent 
committal  of  waste  thereon  hy  cutting  and  removing  tim- 
ber. The  only  defense  was  that  the  defendant's  wife  re- 
fused to  join  in  a  conveyance  and  thereby  relinquish  her 
dower,  and  that  he  had  tendered  a  conveyance  executed 
by  himself.  Judgment  for  the  plaintiff,  from  which  the 
defendant   appealed. 

Carmichael,  Brooks  &  Powers,  for  the  appellant. 

J.  W.  &  M.  House,  for  the  appellees. 

^^  WOOD,  J.  The  only  question  presented  for  our 
consideration  is  whether  a  warranty  deed  executed  by  ap- 
pellant which  his  wife  refused  to  sign,  relinquishing  her 
rights  of  dower,  was  a  compliance  with  the  contract. 

This  is  not  a  suit  in  equity  for  a  specific  performance  of 
the  contract,  nor  is  it  a  suit  by  one  in  possession  under 
an  executed  contract  for  breach  of  the  covenants  of  war- 
ranty in  his  deed;  nor  is  it  a  suit  by  one  in  possession 
under  an  executory  contract  to  convey.  When  these  dis- 
tinctions are  borne  in  mind,  it  will  be  seen  that  there  is  no 
real  conflict  between  the  authorities  cited  and  relied  on  by 
appellant,  and  the  doctrine  that  dower  in  real  estate  is  an 
encumbrance  upon  the  title.  When  one  bargains  and  sells 
real  estate,  and  is  unable  to  secure  his  wife's  relinquish- 
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ment  of  dower,  he  fails  to  make  a  marketable  title,  and  is 
liable  for  damages  in  an  action  at  law  for  a  breach  of  his 
contract. 

This  court  in  an  early  case  says:  "There  is  a  very 
marked  distinction  between  executed  contracts,  where  the 
vendee  has  accepted  a  deed  and  entered  into  possession, 
and  an  executory  contract,  where  the  vendee  is  called  upon 
to  approve  and  accept  a  title  in  affirmance  and  completion 
of  such  contract.  When  he  has  accepted  a  title,  he  is  pre- 
sumed to  have  examined  the  evidences  thereof,  and  held 
them  sufficient;  and,  in  the  absence  of  fraud,  must,  in  most 
cases,  rely  upon  covenants  of  warranty,  and  show  that  he 
has  been  evicted,  before  he  is  heard  to  complain.  But  the 
case  is  very  different  where,  under  an  executory  contract, 
the  vendor  presents  his  title.  The  vendee  is  put  upon 
inquiry,  and  has  a  right  to  demand  such  title  as  he  con- 
tracted for.  The  title  offered  should  be  clear  and  free  from 
incumbrance,  doubt  or  suspicion":  Yeates  v.  Pryor,  11  Ark. 
58.  The  correct  doctrine  is  stated  in  Zebley  v.  Sears,  38 
Iowa,  507,  as  follows:  "Under  a  contract  to  convey  real 
estate  upon  final  payment  of  the  purchase  money,  if  the 
wife  of  the  vendor  refuses  to  join  with  her  husband  in  the 
■execution  of  sufficient  conveyance  to  enable  him  to  perform 
his  contract,  the  vendee  may,  at  his  option,  refuse  to  take 
the  deed  executed  by  the  vendor  alone,  and  bring  his  action 
for  breach  of  contract,  or  he  may  accept  such  deed  as  a  part 
performance  and  retain  so  much  of  the  ^*®^  purchase  money 
as  shall  be  proportionate  to  the  outstanding  contingent  in- 
terest of  the  wife." 

The  appellant's  contract  called  for  a  marketable  title, 
which  the  proof  showed  he  was  unable  to  convey.  Ap- 
pellee was  therefore  entitled  to  any  damages  which  she 
sustained  by  reason  of  this  breach  of  the  contract :  Cross  v. 
Everts,  28  Tex.  523;  Wright  v.  Young,  6  Wis.  127,  70  Am. 
Dec.  453;  Leach  v.  Forney,  21  Iowa,  271,  89  Am.  Dec.  574; 
Greenwood  v.  Ligon,  10  Smedes  &  M.  615,  48  Am.  Dec. 
775;  Parks  v.  Brooks,  16  Ala.  529;  Springle's  Heirs  v. 
Shields,  17  Ala.  295.  See  Smith  v.  Howell,  53  Ark.  279,  13 
S.  W.  929. 

The  judgment  is  correct,  and  it  is  affirmed. 


The  Efect  of  the  Refusal  of  a  Wife  to  Join  in  a  Conveyance  in  pur- 
«uance  of  her  husband's  contract  to  convey  is  considered  in  the  note 
to  Leach  v.  Forn^ey,  89  Am.  Dec.  576. 
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ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  v. 

STATE. 

[85  Ark.  311,  107  S.  W.  1180.] 

A  RAILWAY  CORPORATION  is  Obligated  to  Furnish  Cars'  on 
Proper  Demand  if  the  statute  requires  it  to  receive,  load,  unload, 
transfer,  store  and  deliver  all  property  offered  for  shipment,  (p. 
35.) 

RAILWAYS,  Common-law  Obligation  of. — A  statute  requiring 
railway  companies  to  receive  freight  for  shipment  and  to  furnish 
cars,  and  giving  a  right  of  action  for  damages  resulting  from  the 
refusal  so  to  do,  is  merely  declaratory  of  common-law  rights,  (pp. 
35,  36.) 

RAILWAYS,  Right  and  Duty  of  to  Interchange  Oars. — The  in- 
terchanging of  cars  among  the  members  of  the  American  Railway  As- 
sociation is  not  against  public  policy,  nor  unlawful,     (p.  39.) 

RAILWAY  CARS,  Failure  to  Furnish  Due  to  Delay  of  Other 
Railways. — A  defense  to  an  action  for  damages  for  failure  of  the 
defendant  railway  to  furnish  cars  for  carrying  freight,  that  the  de- 
fendant was  unable  to  so  furnish  because  of  its  inability  to  regain 
its  cars  which  had  been  sent  to  other  roads  carrying  freight  from 
the  defendant's  line,  is  not  maintainable  by  a  corporation  which  had 
lost  control  of  its  cars,  knowing  that  the  rules  for  their  return  were 
insufficient  to  insure  such  return  in  proper  time  to  handle  its  ordi- 
narily to  be  expected  business.  Before  a  railway  can  successfully 
urge  this  defense,  it  must  show  reasonable  rules  and  regulations  for 
the  interchange  of  cars,  if,  by  experience,  it  knows  that  the  rules 
in  force  are  unreasonable  and  insufficient,     (pp.  39,  40.) 

Action  by  the  prosecuting  attorney  under  the  direction 
of  the  railway  commission  to  recover  a  statutory  penalty 
for  the  failure  of  the  defendant  to  furnish  cars  to  ship- 
pers.    The  order  of  the  railway  commission  is  as  follows : 

"Office  of  Railroad  Commission  of  Arkansas. 

"Order  No.  305,  effective  August  5,  1905. 

"It  is  ordered  by  the  commission  that  its  rules  be  so 
amended  that  when  a  shipper  makes  a  written  application  to 
a  railroad  company  for  a  car  or  cars,  to  be  loaded  with  any 
kind  of  freight  embraced  in  the  tariff  of  said  company,  stat- 
ing in  said  application  the  character  of  the  freight  and  its 
final  destination,  the  railroad  company  shall  furnish  same 
within  five  days  from  7  o'clock  A.  M.  the  day  following 
such  application.  Provided,  that  when  a  shipper  orders  a 
car  or  cars  and  does  not  use  the  same,  he  shall  pay  de- 
murrage for  such  time  as  he  holds  the  car  or  cars,  at  the 
rate  of  $1  per  car  per  day,  dating  from  7  A.  M.  after  car 
or  cars  are  placed.  Or,  when  the  shipper  making  such  ap- 
Am.  St.  Eep.,  Vol.  122—3 
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plication  specifies  a  future  day  on  which  he  desires  to  make 
a  shipment,  giving  not  less  than  five  days'  notice  thereof, 
computing  from  7  o'clock  A.  M.  the  day  following  such 
application,  the  railroad  company  shall  furnish  such  car 
or  cars  on  the  day  specified  in  the  application.  When 
freight  in  carloads  or  less  is  tendered  to  a  railroad  com- 
pany, and  correct  shipping  instructions  given,  the  railroad 
agent  must  immediately  receive  the  same  for  shipment, 
and  issue  bills  of  lading  therefor,  and  whenever  such  ship- 
ments have  been  so  received  by  any  railroad  company,  they 
must  be  carried  forward  at  the  rate  of  not  less  than  fifty 
miles  per  day  of  twenty-four  hours,  computing  from  7 
o'clock  A.  M,  the  second  day  following  receipt  of  shipment. 
Provided  that,  in  computing  the  time  of  freight  in  transit, 
there  shall  be  allowed  twenty-four  hours  at  each  point 
where  transferring  from  one  railroad  to  another,  or  re- 
handling  freight  is  involved.  The  period  during  which 
the  movement  of  freight  is  suspended  on  account  of  acci- 
dent, or  any  cause  not  within  the  power  of  the  railroad 
company  to  prevent,  shall  be  added  to  the  free  time  al- 
lowed in  this  rule,  and  counted  as  additional  free  time. 

"The  commission  reserves  the  right  on  its  own  motion 
to  suspend  the  operation  of  these  rules,  or  any  one  or  more 
of  them,  in  whole  or  in  part,  whenever  it  shall  appear  that 
justice  demands  such  action,  and  the  commission  will,  upon 
complaint,  hear  and  act  upon  applications  for  a  like  sus- 
pension. 

"Nothing  in  these  rules  shall  apply  to  shipment  of  live- 
stock and  perishable  freight  where  the  rules  of  this  com- 
mission or  the  laws  of  the  state  require  the  more  prompt 
furnishing  of  cars  or  movement  of  freight  than  provided 
for  by  these  rules. 

"By  order  of  the  commission. 

"Little  Rock,  Ark.,  July  19,  1905. 

"W.  B.  FLOYD, 
"Secretary." 

The  plaintiff  alleged  the  failure  to  furnish  cars  to  Phillip 
Reinsch,  who. was  engaged  in  the  business  of  buying  and 
shipping  hay,  and  the  adjudication  by  the  railway  commis- 
sion that  the  corporation  was  in  default  and  ordering 
prosecution  to  recover  the  penalty.  The  defense  was  that 
the  defendant  was  unable  to  furnish  cars  because  of  an  un- 
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usual  and  unexpected  demand.    Verdict  and  judgment  for 
the  plaintiff,  and  appeal  by  the  defendant. 

S.  H.  West  and  Brodges,  Wooldridge  &  Gantt,  for  the 
appellant. 

William  F.  Kirby,  attorney  general,  F.  E.  Brown,  prose- 
cuting attorney,  Edwin  Pettit  and  C.  E.  Pettit,  for  the  ap- 
pellee. 

3^''  HILL,  C.  J.  Phillip  Reinsch,  a  dealer  in  baled  hay 
at  Stuttgart,  made  demand  on  appellant  railroad  company 
for  cars  during  the  season  running  from  October  30,  1905, 
to  January  20,  1906,  and  was  furnished  some  cars;  but  the 
railroad  company  failed  to  furnish  him  within  those  dates 
fifty-one  cars,  which  were  properly  demanded  for  various 
shipments  to  be  made  to  different  points  within  the  state 
of  Arkansas 

Reinsch  filed  complaint  before  the  railroad  commission 
and  on  a  hearing  the  commission  found  that  the  company 
had  violated  sections  10  and  18  of  the  act  of  March  11, 
1899,  which  are  sections  6803  and  6813  of  Kirby 's  Digest; 
and  a  rule  of  the  commission,  effective  August  5,  1907, 
known  as  Order  305;  and  directed  the  prosecuting  attorney 
to  bring  suit  pursuant  to  section  6813,  Kirby 's  Digest. 

This  suit  resulted;  and,  the  finding  of  the  commission 
making  a  prima  facie  case  against  the  company  under  sec- 
tion 6814,  Kirby 's  Digest,  the  company  assumed  the  burden 
of  excusing  itself  for  failing  to  furnish  the  cars  in  ques- 
tion; the  failure  was  acknowledged. 

The  first  question  urged  is  that  the  commission  did  not 
have  authority  to  make  said  Order  305.  Aside  from  its 
effect  in  this  case,  the  question  is  academic,  because  in  sec- 
tion 3  of  the  act  of  May  28,  1907,  and  section  22  of  the  act 
of  April  19,  1907,  express  authority  may  be  found  for  rules 
on  the  subject.  Nor  is  the  order  important  in  this  case. 
There  was  no  failure  to  furnish  cars  within  the  five  days 
therein  fixed,  but  a  failure  to  furnish  at  all  the  cars  in 
question.  Section  6803,  Kirby 's  Digest  (expressly  named 
in  the  suit  as  one  violated),  requires  the  carrier  to  receive, 
load,  unload,  transfer,  store  and  deliver  all  property  of- 
fered for  shipment,  at  charges  not  greater  than  those  named 
in  posted  schedules.  This  would  undoubtedly  include  the 
duty  of  furnishing  cars  on  proper  demand.     Section  6804 
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also  requires  the  furnishing  of  cars;  and  section  6808  ren- 
ders a  violation  of  these  requirements  a  cause  of  action  for 
damages  by  the  injured  shipper.  Section  6813  renders  the 
violation  ^*®  of  any  of  these  requirements  (and  also  legal 
orders  of  the  commission)  cause  for  incurring  the  penalty 
herein  sued  for.  These  statutes  are  merely  declaratory  of 
common-law  rights  (St.  Louis  S.  W.  Ry.  Co.  v.  Clay  County 
Gin  Co.,  77  Ark.  357,  92  S.  W.  531),  for  which  these  statu- 
tory  remedies   are   provided. 

The  counsel  attack  as  unreasonable  and  void  Order  305, 
for  the  reasons  stated  by  the  supreme  court  of  the  United 
States  in  Houston  &  Texas  Cent,  R.  R.  Co.  v.  Mayes,  201 
U.  S.  321,  26  Sup.  Ct.  Rep.  491,  50  L.  ed.  772,  wherein  a 
statute  of  Texas,  somewhat  similar  to  this  order,  was  under 
review.  As  the  order  is  unnecessary  to  the  maintenance 
of  this  suit,  as  the  suit  is  also  predicated  upon  statutes 
which  cover  every  question  in  it,  a  discussion  of  it  would 
be  out  of  place. 

The  only  other  question  requiring  consideration  is 
whether  the  undisputed  evidence  introduced  by  appellant 
presented  a  sufficient  excuse  for  the  failure  to  furnish  the 
cars.  The  question  has  given  the  court  much  concern,  and 
the  cause  has  been  resubmitted  for  argument  upon  it;  and, 
after  the  benefit  of  additional  arguments  and  briefs,  the 
court  has  reached  its  conclusion  slowly. 

The  evidence  of  appellant  (and  its  evidence  was  all  there 
was  upon  this  subject)  showed  that  during  the  time  of 
the  failure  to  furnish  the  cars  in  question  the  railroad  com- 
pany had  sufficient  equipment  to  meet  the  demands  of  its 
traffic;  that  there  was  on  its  line  no  unusual  or  extraor- 
dinary or  unprecedented  rush  of  business ;  but  with  its  own 
car  equipment  on  its  line  there  was  no  time  when  any  in- 
dustry would  have  suffered  from  want  of  cars.  In  fact,  the 
appellant  was  shown  to  have  a  larger  car  equipment  than 
the  average  freight-carrying  road;  and  the  failure  to  fur- 
nish cars  was  wholly  due  to  an  inability  to  regain  its  cars 
which  were  sent  to  other  roads  carrying  freight  from  its  own 
line.  Over  ninety  per  cent  of  the  railroads  of  the  United 
States  belong  to  the  American  Railway  Association,  which 
promulgates  rules  for  a  system  of  interchange  of  cars  among 
its  members.  The  appellant  is  one  of  its  members  and  gov- 
erned by  its  rules.  The  appellant  is  an  originating  line,  or- 
iginating about  seventy  per  cent  of  its  traffic  and  receiving 
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about  thirty  per  cent.  To  illustrate  its  situation :  during  the 
month  of  November,  1905,  it  had  in  revenue  service  nine 
thousand  five  hundred  and  seventeen  cars,  of  which  it 
averaged  daily  ^*^  three  thousand  nine  hundred  and  eighty- 
two  in  use  on  its  own  lines,  five  thousand  five  hundred  and 
twenty-five  off  its  line  and  two  thousand  five  hundred  and 
nineteen  foreign  cars  in  use.  In  other  words,  a  daily  balance 
of  exchange  of  fourteen  hundred  and  seventy-three  cars 
was  against  it,  and  its  shortage  in  cars  was  only  about  six 
hundred  and  fifty  per  day.  Unless  there  was  an  efficient 
car  service  exchange  and  return,  it  is  apparent  than  an  or- 
iginating road  would  soon  be  depleted  of  its  equipment,  es- 
pecially in  times  of  great  traffic  in  the  east,  as  there  was 
within  the  time  in  question.  In  ordinary  circumstances,  the 
proper  average  time  for  the  return  of  a  car  is  twenty-two 
days;  during  the  time  in  question  it  was  three  months  or 
more.  The  rules  of  the  American  Railway  Association  pro- 
vided a  charge  of  twenty-five  cents  a  day  for  thirty  days; 
after  thirty  days,  and  after  ten  days'  notice  to  the  road 
holding  it,  then  one  dollar  per  day  was  charged.  This 
twenty-five  cents  charge  was  not  for  revenue,  but  was  fixed 
as  a  basis  of  settlement ;  the  charge  after  thirty  days  of  one 
dollar  a  day  for  each  car  was  a  penalty  to  hurry  its  return. 

The  heavy  business  in  the  last  two  or  three  years  before 
the  time  in  question  caused  serious  drains  on  appellant  and 
other  originating  lines.  About  two  years  before  this  time 
a  per  diem  of  twenty  cents  per  day  per  ear  was  put  in,  and 
it  was  increased  to  twenty-five  cents;  and  after  the  time  in 
question  in  this  suit,  and  owing  to  the  serious  effect  on  or- 
iginating lines  during  the  season  in  question,  it  was  increased 
to  fifty  cents  per  day.  The  system  has  proved  ineffective  to 
return  cars  for  the  past  two  or  three  years.  In  times  of 
dull  traffic,  appellant's  cars  would  be  sent  back  to  its  lines 
to  stop  this  charge,  and  in  the  short  season  of  moving  the 
crops  over  the  country,  when  the  demand  was  great  every- 
where and  traffic  congested  in  the  east,  then  the  foreign 
roads  preferred  paying  the  per  diem  to  returning  the  ears. 
It  was  cheaper  to  nonoriginating  roads  to  pay  this  small 
charge  than  to  own  more  equipment. 

The  general  superintendent  of  appellant  says:  "In  a  con- 
gested state  of  traffic,  the  per  diem  charged  would  not  have 
any  effect  in  getting  the  cars  returned,  for  other  roads  would 
much  rather  pay  twenty-five  cents  and  keep  the  cars  than 
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to  return  them."  This  same  oflficial  says  that  it  was  cus- 
tomary, in  order  to  avoid  the  penalty,  to  shift  the  ears  with- 
in thirty  days  to  another  line  where  it  can  remain  for  an- 
other thirty  days  without  other  penalty  than  the  twenty- 
five  cents  per  diem.  It  is  one  of  the  rules  of  interchange 
of  cars  that  a  foreign  car  must  be  loaded  ^^^  and  moved  only 
in  the  direction  of  home;  and,  had  this  rule  been  observed, 
appellant  would  not  have  had  a  shortage,  but  it  was  habitually- 
disregarded  ever  since  the  traffic  in  the  last  few  years  grew 
heavy. 

The  evidence  indisputably  establishes  that  it  is  a  benefit  to 
the  shipping  public  to  interchange  cars,  and  not  to  refuse  to 
send  cars  off  the  line.  Broadly  stated,  this  evidence  presents 
this  issue:  Railroad  companies  who  interchange  cars  with 
appellant  here  failed  in  their  duty  to  appellant  in  keeping, 
instead  of  returning,  its  cars,  and  appellant  correspondingly 
failed  in  its  duty  to  its  shippers,  including  the  complainant 
in  this  action.  Shall  the  shipper  or  the  carrier  suffer  for 
this  default  ? 

It  is  unquestionably  good  for  the  public  that  the  railroads 
of  the  United  States  have  a  system  of  interchange  of  cars, 
instead  of  each  road  hauling  to  its  termini  only,  and  thereby 
force  reloading  and  reshipment.  The  inconvenience  and  ex- 
pense of  such  a  system  would  at  once  condemn  it  as  failing 
to  meet  public  requirements.  It  is  unquestionably  the  policy 
of  both  state  and  federal  legislation  to  facilitate,  if  not  re- 
quire, an  interchange  of  cars.  The  most  recent  illustration 
of  this  policy  is  found  in  section  17  of  the  act  of  April  19, 
1907  (Acts  1907,  p.  463).  For  one  railroad  company  to  be 
an  Ishmaelite  among  its  associates  would  operate  dis- 
astrously to  its  shippers.  The  shippers  of  Arkansas  expect 
the  public  carriers  to  put  their  cotton  to  the  spinners  in  New 
England,  and  their  fruit  to  the  north,  and  their  lumber  and 
coal  to  the  four  quarters  of  the  Union  without  change  from 
consignor  to  consignee. 

The  beneficent  and  useful  purpose  of  car  service  asso- 
ciations formed  to  facilitate  the  interchange  and  movement 
of  cars  is  well  stated  in  New  Orleans  &  N.  E.  R.  R.  Co.  v. 
George,  82  Miss.  710,  35  South.  193 ;  and  the  same  court,  in 
a  thoughtful  and  well-considered  decision,  held  that  a  car 
service  association  was  not  a  combination  in  restraint  of 
trade  and  obnoxious  to  the  anti-trust  statutes:  Yazoo  &  M. 
V.  Ry.  Co.  V.  Searles,  85  Miss.  520,  37  South.  939,  68  L.  R. 
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A.  715.  The  Kentucky  court  says  what  the  carriers  may 
lawfully  do  for  themselves  they  may  do  through  a  common 
agent,  and  the  reasonable  rules  of  a  car  service  association 
are  enforceable:  Kentucky  Wagon  Mfg.  Co.  v.  Ohio  &  M. 
Ry.  Co.,  98  Ky.  152,  56  Am.  St.  Rep.  326,  32  S.  W.  595,  .36 
L.  R.  A.  850.  The  result  of  these  and  other  decisions,  as 
summed  up  in  an  ^^*  excellent  text-book,  is  that  these  as- 
sociations are  lawful,  and  their  rules  and  regulations,  when 
reasonable,  will  be  upheld :  2  Hutchinson  on  Carriers,  3d  ed., 
sec.  861.  Mr.  Elliott  says  that  such  associations,  formed  for 
the  purpose  of  making  and  enforcing  reasonable  regulations 
to  facilitate  business  and  secure  the  prompt  loading,  un- 
loading and  return  of  cars,  cannot  be  held  illegal  upon  the 
ground  that  the  constituent  companies  by  becoming  mem- 
bers surrender  their  corporate  functions  and  control  to  the 
associations:  4  Elliott  on  Railroads,  sec.  1568. 

The  right  of  carriers  to  engage  in  such  associations  and 
to  enforce  reasonable  rules  is  well  stated  by  the  Virginia 
court  in  Norfolk  &  W.  Ry.  v.  Adams,  90  Va.  393,  44  Am.  St. 
Rep.  916,  18  S.  E.  673,  22  L.  R.  A.  530;  but  in  sustaining 
the  reasonableness  of  the  rule  in  that  case  the  court  said: 
*  *  The  railroad  company  as  a  common  carrier  is  bound  to  fur- 
nish cars  for  transportation  of  freight;  and  they  must  have 
control  over  their  cars  in  order  to  perform  their  duties  to 
the  public." 

The  Kentucky  court,  in  Newport  News  M.  V.  R.  Co.  v. 
Reed,  10  Ky.  Law  Rep.  1020,  referred  to  in  note  to  43  L.  R. 
A.  227,  said:  "To  allow  that  it  [the  carrier]  may  be  excused 
for  failure  to  furnish  cars  by  showing  that  it  allowed  its 
cars  to  be  taken  to  other  roads  beyond  the  power  to  control 
them  would  be  to  allow  that  it  might  fail  to  supply  itself 
with  sufficient  facilities  to  transact  its  business  on  its  own 

line Means  not  under  the  control  of  the  carrier  are 

just  as  hurtful  as  means  not  provided." 

The  evidence  here  shows  that  the  appellant  company  lost 
control  over  a  majority  of  its  cars,  knowing  that  the  rules 
for  their  return  were  insufficient  to  insure  their  return.  Ex- 
perience for  the  past  two  or  three  years  had  demonstrated 
that  the  rules  for  return  of  cars  were  insufficient.  At  the 
time  the  cars  were  needed  to  move  the  crops,  they  were  in 
the  east  earning  less  than  interest  and  wear ;  and  when  they 
could  be  spared  by  appellant  and  probably  bring  in  a  small 
revenue  from  demurrage  charges  elsewhere,  they  were  re- 
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turned  home.  The  system  of  interchange  of  ears  which  ap- 
pellant suffered  to  prevail,  as  controlling  its  car  service, 
had  broken  down  completely;  its  rules  were  habitually  dis- 
regarded, and  the  return  of  cars  within  a  reasonable  time 
not  produced;  and  yet  it  is  offered  as  the  excuse  ^^^  for  a 
failure  to  comply  with  its  duties  to  the  public.  This  sys- 
tem caused  the  railroad  company  to  lose  control  of  its  equip- 
ment, and  a  continuance  of  its  inefficient  service  is  an  ab- 
dication of  its  corporate  functions  to  a  voluntary  association 
irresponsible  for  losses  to  its  patrons  and  probably  irrespon- 
sive to  the  just  demands  of  the  appellant  company  itself. 
It  may  be  better  for  the  appellant  to  suffer  these  ills  than  to 
sail  under  a  black  flag  and  refuse  to  send  its  cars  beyond  its 
line;  that  is  not  a  question  for  the  court.  Until  the  appel- 
lant carrier  shows  reasonable  rules  and  regulations  for  the 
interchange  of  cars,  it  cannot  avail  itself  of  these  rules  of 
interchange  as  causing  and  excusing  its  default  to  the  pub- 
lic, for  the  rules  here  shown  have  proved  unreasonable  and 
inefficient  before  this  default  occurred. 
Judgment  affirmed. 


It  is  the  Duty  of  Bailway  Companies  to  furnish  cars  to  shippers  with- 
out discrimination;  which,  if  they  refuse  to  do  so,  may  be  coerced  by 
mandamus  or  injunction  or  be  made  to  respond  in  damages.:  Nichols 
V.  Oregon  Short  Line  E.  E.  Co.,  24  Utah,  83,  91  Am.  St.  Eep.  778; 
Louisville  etc.  E.  E.  Co.  v.  Pittsburg  etc.  Coal  Co.,  Ill  Ky.  960,  98 
Am.  St.  Eep.  447,  and  authorities  cited  in  the  cross-reference  note 
thereto. 

Common  Carriers,  Members  of  a  Car  Service  Association,  have  no  right 
to  decline  to  switch  cars  for  or  to  refuse  to  deliver  freight  consigned 
to  those  who  refuse  to  pay  for  car  service,  although  they  have  com- 
bined to  resist  the  enforcement  of  the  reasonable  rules  of  the  associa- 
tion; but  the  carriers'  duty  to  deliver  cannot  be  enforced  by  those 
who  wrongfully  refuse  to  pay  for  car  service:  Kentucky  Wagon 
Mfg.  Co.  V.  Ohio  etc.  Ey.  Co.,  98  Ky.  152,  56  Am.  St.  Eep.  326. 
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POWELL  V.  FOWLER. 
[85  Ark.  451,  108  S.  W.  827.] 

SURETYSHIP. — An  Alteration  of  a  Contract  Made  and  Con- 
sented to  by  the  Surety  before  he  executed  it  cannot  discharge  him 
from  liability,     (p.  44.) 

SURETYSHIP. — A  Surety  is  not  Discharged  by  an  Immaterial 
Change  in  the  terms  of  a  contract  if  the  bond  or  agreement  of  surety- 
ship specially  consents  to  any  change  not  materially  affecting  the 
agreement.  Hence  such  surety  is  not  released  by  an  agreement  be- 
tween an  employer  and  his  agent  whereby  the  date  when  an  advance 
was  to  be  made  the  latter  was  postponed,     (p.  45.) 

JURY  TRIAL — Instruction,  Failure  to  Give,  When  Harmless. — 
The  failure  of  the  court  to  give  an  instruction  concerning  the  law 
applicable  to  a  state  of  facts  is  harmless  if  the  jury  by  its  verdict 
must  have  found  that  such  state  never  existed,     (p.  45.) 

SURETYSHIP. — The  Imposition  of  Additional  Duties  on  an 
Agent  without  altering  the  original  contract  nor  interfering  with  its 
performance  does  not  release  the  surety,     (p.  46.) 

SURETYSHIP  — Negligence  or  Misconduct  of  a  Party  to  a  Con- 
tract, When  does  not  Release  a  Surety  of  the  Other  Party. — Although 
in  an  action  by  a  principal  against  the  surety  of  an  agent  it  ap- 
pears that  the  principal  by  his  negligence,  laches,  or  nonperformance- 
of  his  work,  or  interference  with  the  work  of  the  agent,  contributed 
to  prevent  him  from  carrying  out  his  part  of  the  contract,  the  surety 
is  nevertheless  not  discharged  from  liability  unless  the  conduct  of  the 
principal  caused  the  agent  to  faU  to  carry  out  his  contract,  (pp.  46, 
47.) 

JURY  TRIAL. — ^Failure  to  Give  a  Requested  Instruction  is 
Cured  if  its  substance  is  fully  given  in  another  request  for  instruc- 
tion given  at  the  instance  of  the  same  party,     (p.  47.) 

J.  H.  Harrod,  for  the  appellants. 

Ashley  Cockrill  and  Roscoe  R.  Lynn,  for  the  appellee. 

^a  McCULLOCH,  J.  Plaintiff,  A.  S.  Fowler,  entered 
into  a  written  contract  with  R.  P.  Powell,  one  of  the  defend- 
ants, whereby  he  employed  the  latter  to  act  as  his  agent 
in  soliciting  and  procuring  applications  for  life  insurance 
in  the  Massachusetts  Mutual  Life  Insurance  Company,  of 
which  plaintiff  was  general  agent  in  Arkansas.  By  this 
contract,  Powell  was,  in  common  with  other  agents,  author- 
ized to  solicit  insurance  in  any  part  of  Arkansas  where  the 
insurance  company  permitted  policies  to  be  issued.  He 
bound  himself  to  act  exclusively  for  Fowler,  and  to  devote 
his  entire  time  to  the  exclusion  of  any  other  avocation,  and 
was  to  receive  as  compensation  certain  scheduled  commis- 
sions upon  the  first  premiums  on  policies  issued  by  the  com- 
pany upon    applications    secured  by  him.    The    following. 
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clauses  of  said  contract  are  pertinent  to  the  issues  involved 
in  this  case : 

"Sec.  11.  If  the  party  of  the  second  part  writes  applica- 
tions upon  which  policies  are  issued,  delivered  and  paid  for 
to  the  amount  of  five  hundred  thousand  dollars  on  or  before 
the  '^'^^  first  day  of  July,  1906,  in  said  company,  and  for  the 
party  of  the  first  part,  the  party  of  the  first  part  will  pay  to 
the  party  of  the  second  part  two  thousand  dollars  in  addition 
to  the  commission  mentioned  herein,  and  $4  per  thousand 
for  each  one  thousand  dollars  written,  issued,  delivered 
and  paid  for,  in  excess  of  the  $500,000  above  mentioned. 
Should  the  party  of  the  second  part  fail  to  write  $500,000 
as  specified  above,  the  party  of  the  first  part  will  pay  only 
the  commissions  mentioned  herein,  and  no  more.  The  party 
of  the  first  part  will  pay  as  an  advance  to  the  party  of  the 
second  part  one  hundred  and  sixty-six  dollars  and  sixty- 
six  cents  ($166  %)  per  month  in  ajivance;  the  party  of  the 
first  part  to  hold  back  ten  per  cent  of  said  commissions  men- 
tioned herein  that  may  be  due  the  party  of  the  second  part 
to  reimburse  the  party  of  the  first  part  for  any  advance  the 
party  of  the  first  part  may  have  paid  the  party  of  the  second 
part  on  the  above  proposition." 

"Sec.  14.  If  the  party  of  the  second  part  exceed  five  hun- 
dred thousand  dollars,  issued  and  paid  for  within  one  year 
from  the  date  of  this  contract,  the  party  of  the  first  part 
will  pay  to  the  party  of  the  second  part  $4  per  thousand 
for  each  one  thousand  dollars  in  excess  of  the  five  hundred 
thousand  dollars,  in  addition  to  the  commissions  mentioned 
herein. 

"Sec.  15.  If  the  party  of  the  second  part  fails  to  write 
the  five  hundred  thousand  dollars  as  above  mentioned,  then 
the  party  of  the  second  part  will  not  be  entitled  to  any  com- 
pensation except  the  commissions  mentioned  herein;  and 
in  the  event  the  commissions  held  back  do  not  pay  the  party 
of  the  first  part  in  full  for  all  advances  at  the  expiration  of 
the  contract  above  mentioned,  the  party  of  the  second  part 
will,  on  demand,  pay  to  the  party  of  the  first  part  the  full 
amount  that  the  party  of  the  first  part  may  have  advanced 
to  the  party  of  the  second  part,  and  receive  only  the  com- 
missions mentioned  herein,  and  no  more." 

The  contract  bears  date  as  of  June  27,  1905,  and  by  its 
terms  ran  for  one  year  from  July  1,  1905.  Powell  executed 
and  delivered  to  Fowler  his  bond,  dated  July  1,  1905,  with 
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S.  M.  Powell  as  surety,  conditioned  that  he  would  discharge 
his  duties  as  soliciting  and  collecting  agent  in  accordance 
with  the  rules  and  regulations  of  the  said  insurance  com- 
pany and  pay  over  all  '*®'*  moneys  collected  and  received  by 
him,  as  well  as  all  money  which  he  then  owed  or  might 
thereafter  owe  to  the  plaintiff  Fowler,  either  on  account  of 
advances  to  him  or  otherwise.  The  bond  concludes  as  fol- 
lows: "It  being  understood  and  agreed  that  this  obligation 
shall  not  be  annulled  or  revoked  without  the  consent  of  the 
above-named  A.  S.  Fowler,  but  shall  be  and  remain  in  force 
so  long  as  said  R.  P.  Powell  shall  continue  to  be  the  agent 
of  said  A.  S.  Fowler,  whether  under  his  existing  appoint- 
ment or  any  future  one,  and  until  all  transactions  under  such 
agency  shall  have  been  finally  adjusted  and  settled  in  ac- 
cordance with  the  terms  of  the  agreement  made  between  the 
said  A.  S.  Fowler  and  the  said  R.  P.  Powell,  agent ;  it  being 
understood  and  agreed  that  this  bond  shall  similarly  apply 
to  any  subsequent  agreement  between  said  parties,  the  terms 
of  which  do  not  materially  vary  from  such  agreement  and 
all  liabilities  of  said  R.  P.  Powell  by  reason  thereof  shall 
have  been  discharged." 

Powell  failed  to  secure  applications  upon  which  policies 
were  issued  to  the  amount  of  $500,000,  and  Fowler  instituted 
this  action  against  him  and  his  surety  S.  M.  Powell  to  re- 
cover the  sum  of  $1,168.42,  on  account  of  money  advanced 
under  the  contract,  after  giving  credit  for  the  amount  re- 
paid out  of  his  commissions. 

Defendant  R.  P.  Powell  filed  his  separate  answer  and 
counterclaim,  alleging  that  the  plaintiff  failed  to  perform  his 
part  of  the  contract,  in  that  he  failed  to  make  the  advances 
agreed  upon,  and  performance  of  his  contract,  by  having  him 
to  do  work  not  in  the  contract ;  that  plaintiff  also  interfered 
with  him  in  the  contract  by  refusing  to  permit  him  to  work 
and  causing  him  to  abandon  his  work  for  a  long  space  of 
time.  By  way  of  counterclaim,  he  pleaded  that,  by  reason 
of  plaintiff's  nonperformance  of  his  part  of  the  contract,  he 
was  damaged  in  the  sum  of  $2,500  for  commissions  which  he 
could  have  earned  had  he  been  permitted  to  do  so  by  the 
plaintiff. 

S.  M.  Powell  answered  separately,  alleging  that  plaintiff 
failed  to  carry  out  his  part  of  the  contract  with  R.  P, 
Powell,  in  that  he  refused  to  make  the  advances  of  salary 
agreed  upon,  and  in  not  permitting  the  said  R.  P.  Powell  to 
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work  in  obtaining  insurance  applications.  He  alleged  that 
the  plaintiff  required  '****  R.  P.  Powell  to  do  other  work 
than  that  specified  in  the  contract,  thereby  preventing  him 
from  performing  his  contract. 

On  the  trial  of  the  case  before  a  jury,  a  verdict  was  re- 
turned in  favor  of  the  plaintiff  for  the  amount  sued  for 
against  both  defendants.  Judgment  was  rendered  accord- 
ingly, and  the  defendants  appealed. 

'****  It  is  conceded  that  the  evidence  was  sufficient  to  sus- 
tain the  verdict,  and  that  no  errors  were  committed  in  the 
admission  of  evidence.  The  only  errors  assigned  are  in  the 
giving  and  refusing  of  instructions  to  the  jury. 

It  is  unnecessary  to  set  out  the  instructions  given  and  re- 
fused, as  they  can  be  intelligently  discussed  without  doing 
so.  There  was  evidence  introduced  to  the  effect  that  the 
advance  due  to  be  made  on  September  1,  1905,  was  not  made 
by  appellee  Fowler  at  that  time,  but  that  by  agreement  be- 
tween him  and  R.  P.  Powell  the  time  for  that  payment  was 
postponed  for  an  indefinite  length  of  time. 

The  court,  over  the  objection  of  the  defendants,  gave  the 
following  instruction :  "  2.  You  are  instructed  that  an  agree- 
ment merely  to  hold  back  the  payment  of  the  September  ad- 
vance until  the  end  of  the  contractual  year  is  not  sufficient 
to  discharge  the  surety  in  toto,  but  that  said  surety  will  be 
discharged  ^'^'^  only  to  the  extent  that  he  is  injured  by  rea- 
son of  the  withholding  of  said  advance." 

Appellants,  in  support  of  their  objection  to  that  instruc- 
tion, invoke  the  well-established  doctrine  that  any  agreement 
changing  the  time  of  the  contract  between  the  principals 
without  the  consent  of  the  surety  operates  as  a  discharge  in 
toto  of  the  latter.  It  is  sufficient  to  say  that  the  doctrine 
contended  for  has  no  application  to  the  facts  of  this  case,  be- 
cause the  undisputed  evidence  shows  that,  notwithstanding 
the  contract  of  the  surety  bore  date  as  of  July  1,  1905,  it  was 
not  signed  by  him  and  delivered  to  appellee  until  November 
1,  1905,  which  was  after  the  alleged  part  payment  of  the 
September  advance,  and  that  he  [the  surety]  knew  of  this 
when  he  signed  and  delivered  the  contract  of  suretyship. 
He  cannot  therefore  set  up  as  a  discharge  from  liability  that 
which  was  known  and  consented  to  by  him  when  he  executed 
the  contract :  27  Am.  &  Eng,  Ency.  of  Law,  pp.  528,  529,  and 
authorities  cited. 
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The  instruction  was  therefore  more  favorable  to  appellants 
than  the  law  justifies.  Of  course,  if  appellee,  as  testified  to 
by  R.  P.  Powell,  refused  to  advance  the  payments  due  in 
September,  and  thereby  prevented  or  interfered  with  him  in 
the  performance  of  his  contract,  he  and  his  surety  would 
both  be  discharged  from  liability  to  the  extent  of  the  dam- 
age incurred  by  reason  of  withholding  such  advance,  but 
to  no  further  extent.  But  the  surety  could  not  repudiate 
his  contract  and  claim  release  from  all  liability  on  account 
of  the  withholding  of  the  payment,  of  which  he  was  advised, 
and  to  which  he  tacitly  consented  by  signing  and  delivering 
the  bond. 

We  think,  too,  that  the  agreement  to  postpone  the  payment 
of  the  September  advance  was  not  such  a  material  change 
in  the  contract  as  would  operate  as  a  discharge  of  the  surety. 
The  surety  by  the  terms  of  his  bond  expressly  consented  to 
any  change  in  the  contract  which  did  not  materially  vary 
the  agreement.  He  agreed  that  his  bond  of  suretyship 
should  apply  to  any  further  agreement  not  materially  dif- 
ferent in  terms.  The  alleged  agreement  to  postpone  the 
September  payment  was  in  effect  the  making  of  a  new  agree- 
ment to  that  extent;  and,  as  it  did  not  materially  vary  the 
terms  of  the  agreement,  it  was  authorized  by  the  terms  of 
the  bond.  Unlike  the  agreement  for  "***  extension  of  the 
time  of  payment  of  a  debt  for  which  a  surety  is  bound,  the 
postponement  of  the  payment  of  the  September  advance  did 
not  affect  the  rights  of  the  surety,  for  it  did  not  increase  or 
extend  his  liability  or  materially  change  the  contract  which 
he  obligated  himself  to  perform  for  his  principal  by  refund- 
ing all  moneys  due  to  appellee  Fowler. 

Appellants  complain  of  the  refusal  of  the  court  to  submit 
to  the  jury  the  question  of  damages  alleged  to  have  been  sus- 
tained in  the  loss  of  the  additional  commissions  of  $4  per 
thousand  in  excess  of  $500,000  of  insurance  to  be  written 
during  the  year.  The  court  refused  to  submit  this  question 
as  an  element  of  recoverable  damages,  on  the  ground  that 
it  was  too  remote  and  speculative.  No  prejudice  resulted 
from  the  refusal  to  submit  this  question,  as  the  jury,  in  find- 
ing in  favor  of  appellee  for  the  amount  of  money  advanced, 
necessarily  foimd  that  appellee  did  not  prevent  or  interfere 
with  Powell  in  complying  with  his  agreement  to  secure  ap- 
plications for  as  much  as  $500,000  of  insurance  on  which  the 
company  would  be  willing  to  issue  policies.    As  Powell  did 
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not  procure  $500,000  in  accepted  applications,  and  the  jury 
found  that  Fowler  did  not  by  his  conduct  prevent  him  from 
procuring  that  much  insurance,  it  necessarily  follows  that 
he  could  not  have  earned  the  additional  premiums  on  ap- 
plications in  excess  of  $500,000. 

Appellants  requested  the  court  to  give  an  instruction  to 
the  effect  that  if  Fowler  "caused  R.  P.  Powell  to  devote  a 
material  part  of  his  time  to  other  work,"  that  would  release 
the  surety.  The  court  refused  to  give  the  instruction  in  the 
form  asked,  but  modified  it  so  as  to  tell  the  jury  that  "if 
Fowler  and  R.  P.  Powell  made  material  changes  in  the  agree- 
ment by  which  Pow^ell  was  to  devote  any  material  part  of 
his  time  to  other  work,"  that  would  release  the  surety.  The 
modification  was  correct.  If  Fowler  imposed  additional  du- 
ties upon  Powell  without  altering  the  original  contract,  and 
which  did  not  interfere  with  the  performance  of  the  con- 
tract, that  would  not  operate  as  a  release  of  the  surety ;  but 
if  the  principal  changed  the  contract  materially  so  as  to 
make  it  a  new  contract,  the  performance  of  which  the  surety 
did  not  guarantee,  then  he  would  not  be  liable  for  the  failure 
to  perform  it.  It  is  argued  by  counsel  for  appellant  that 
the  instruction,  even  as  modified,  ^^^  was  too  favorable,  be- 
cause, it  is  said,  in  a  contract  for  performance  of  personal 
services,  unlike  a  building  contract,  the  agreement  for  ad- 
ditional services  does  not  affect  the  liability  of  the  surety 
unless  the  additional  duties  interfere  with  the  performance 
of  the  original  contract.  Whether  this  is  correct  we  need 
not  decide.  The  following  is  stated  to  be  the  law  on  that 
subject  on  good  authority:  "The  general  principle  con- 
trolling in  such  cases  is  that  the  surety  for  the  performance 
of  the  original  duties  is  not  discharged  unless  the  new  duties 
materially  affect  the  performance  of  the  old,  or  affect  the  ob- 
ligation of  the  principal  in  respect  to  the  old,  thus  increasing 
the  risks  of  the  surety":  27  Am.  &  Eng.  Ency.  of  Law,  p. 
49,  and  cases  cited. 

The  court  was  asked  to  instruct  the  jury  that  "if  the 
plaintiff's  negligence,  or  laches,  or  nonperformance  of  his 
part  of  the  contract,  or  his  interference  with  the  work  of  R. 
P.  Powell,  contributed  to  prevent  R.  P.  Powell  from  carrying 
out  his  part  of  the  contract,  he  cannot  recover  against  either 
of  the  defendants";  but  the  court  modified  the  instruction 
so  as  to  say  that  if  such  conduct  on  the  part  of  the  plaintiff 
caused  Powell  to  fail  to  carry  out  the  contract,  he  could  not 
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recover.  The  modification  amounted  only  to  a  change  in 
phraseology,  and  was  immaterial.  If  Fowler's  alleged  mis- 
conduct contributed  to  prevent  Powell  from  carrying  out  his 
contract,  then  it  caused  him  to  fail  to  carry  out  the  contragt ; 
but,  notwithstanding  such  misconduct  on  the  part  of  Fowler, 
if  Powell  could  have  performed  the  contract  and  did  not, 
then  neither  he  nor  the  surety  was  released. 

Error  of  the  court  is  also  assigned  in  the  refusal  to  give 
the  first  instruction  asked  by  appellants;  but,  as  the  sub- 
stance of  this  instruction  was  fully  covered  in  another  given 
at  their  request,  no  prejudice  resulted. 

No  6rror  is  found  in  the  proceedings,  and  the  judgment  is 
affirmed. 


To  Discharge  a  Surety  "by  a  Change  in  the  Duties  of  the  principal, 
the  change  must  be  such  as  to  interfere  with  or  modify  the  duties 
for  the  faithful  performance  of  which  the  surety  is  bound,  so  as  to 
make  it  inequitable  to  enforce  his  undertaking  upon  a  state  of  facts 
not  within  the  contemplation  of  the  parties  and  not  consented  to  by 
the  surety:  Shackamaxon  Bank  v.  Yard,  150  Pa.  351,  30  Am,  St.  Eep. 
807;  note  to  First  Nat.  Bank  v.  Fidelity  etc.  Co.,  100  Am.  St.  Eep. 
784;  Singer  Mfg.  Co.  v,  Eeynolds,  168  Mass,  588,  60  Am,  St.  Eep, 
417,  But  if  the  nature  of  the  employment  is  materially  altered  from 
what  was  contemplated  when  the  bond  was  executed,  the  surety  is 
entitled  to  say  that  his  obligation  does  not  extend  to  such  altered 
state  of  affairs:  First  Nat.  Bank  v.  Gerke,  68  Md.  449,  6  Am.  St.  Bep. 
458. 


WILLIALIS  V.  STATE. 

[85  Ark.  464,  108  S.  W.  838.] 

POLICE  POWER,  to  What  may  Extend. — The  exercise  of  the 
police  power  is  not  limited  to  regulations  to  promote  the  public 
health,  morals  or  safety,  but  may  extend  to  such  regulations  as  will 
promote  the  public  convenience  and  general  prosperity,     (p.  50,) 

POLICE  POWER,  Limitation  upon  Exercise  of. — ^It  is  not 
doubted  that  there  are  limitations  upon  the  legislative  exercise  of  the 
police  power,  nor  that  it  is  a  judicial  question  for  the  courts  whether 
a  given  regulation  is  reasonable  and  falls  within  the  power  of  the 
legislature.  The  duty  of  the  courts  to  interfere  when  the  police 
power  is  unreasonably  exercised  is  unquestionable,     (p,  51,) 

POLICE  POWER,  Presumptions  In  Favor  of. — In  testing  the 
validity  of  a  given  regulation  in  the  supposed  exercise  of  the  police 
power,  the  courts  resolve  all  doubts  in  favor  of  the  legislative  action, 
and  sustain  it,  unless  it  appears  to  be  clearly  outside  the  scope  of 
reasonable  and  legitimate  regulation,     (p.  51.) 

POLICE  POWER — Regulation  of  Railways, — The  legislature 
may  prescribe  regulations  for  the  convenience  and  comfort  of  travelers 
on  railways,     (p.  51.) 
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RAILWAYS,  Drummers,  Statutes  to  Exclude  from — Constitu- 
tionality of. — A  statute  making  it  unlawful  for  any  person  to  drum 
or  solicit  business  or  patronage  for  any  hotel,  lodging-house,  eating- 
house,  bathhouse,  physician,  masseur,  surgeon  or  other  medical  practi- 
tioner on  the  train,  cars  or  depot  of  any  railway  or  common  carrier 
operating  or  running  within  the  state  is  a  sustainable  exercise  of  the 
police  power  of  the  state,    (pp.  51,  52.) 

Rose,  Hemingway,  Cantrell  &  Loughborough,  for  the  ap- 
pellant. 

William  F.  Kirby,  attorney  general,  and  Wood  &  Hender- 
son, for  the  appellee. 

4«^  McCULLOCH,  J.  Appellant  Williams  is  the  keeper 
of  a  boarding-house  in  the  city  of  Hot  Springs,  and  he  ap- 
peals to  this  court  from  a  judgment  of  conviction  for  drum- 
ming on  a  railroad  train  for  his  boarding-house,  in  violation 
of  a  statute  enacted  by  the  General  Assembly  April  30,  1907. 
The  section  of  this  statute  which  it  becomes  important  to 
consider  is  as  follows : 

"Section  1.  That  it  shall  be  unlawful  for  any  person  or 
persons,  except  as  hereinafter  provided  in  section  2  of  this 
act,  to  drum  or  solicit  business  or  patronage  for  any  hotel, 
lodging-house,  eating-house,  bathhouse,  physician,  masseur, 
surgeon,  or  other  medical  practitioner  on  the  train,  cars  or 
depots  of  any  railroad  or  common  carrier  operated  or  run- 
ning within  the  state  of  Arkansas.  Any  person  or  persons 
plying  or  attempting  to  ply  said  vocation  of  drumming  or 
soliciting,  except  as  provided  in  section  2  of  this  act,  upon 
the  trains,  cars,  or  depots  of  said  railroads  or  common  car- 
riers, shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  fity  ($50)  nor  more  than  one  hundred  dollars  ($100) 
for  each  offense";  Acts  1907,  p.  553. 

The  title  of  the  statute  is  "An  act  for  the  protection  of 
passengers,  and  for  the  suppression  of  drumming  and  so- 
liciting upon  railroad  trains  and  upon  premises  of  common 
carriers. '  * 

The  constitutionality  of  the  statute  is  attacked  on  the 
grounds  (1)  that  it  is  an  unlawful  restriction  upon  'the 
liberty  of  action  and  inherent  rights  of  the  citizen  in  the 
pursuit  of  lawful  business,  and  (2)  that  it  deprives  the 
classes  of  citizens  therein  named  of  the  equal  protection  of 
the  law  in  that  it  is  an  unjust  discrimination  against  them. 
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Both  points  of  attack  upon  the  statute  involve  a  con- 
sideration ^**  of  the  state's  exercise  of  the  police  power, 
its  scope  and  limitations — a  fruitful  subject  of  discussion 
in  all  the  courts  of  the  country.  While  it  is  admitted  by  all 
that  this  power  is  incapable  of  precise  definition,  and  that 
its  lines  of  delimitation  are  not  clearly  marked,  yet  the 
abundance  of  discussion  on  the  subject  found  in  the  numer- 
ous decisions  of  courts  of  last  resort  leaves  us  not  without 
chart  and  compass  for  the  ascertainment  of  its  general 
scope.  Happily  we  are  not  without  precedents  in  the  de- 
cisions of  this  court. 

The  supreme  court  of  the  United  States  in  a  recent  case 
said:  "We  hold  that  the  police  powers  of  a  state  embrace 
regulations  designed  to  promote  the  public  convenience  or 
the  general  prosperity,  as  well  as  regulations  designed  to 
promote  the  public  health,  the  public  morals  or  the  public 

safety And    the    validity    of   a  police    regulation, 

whether  established  directly  by  the  state  or  by  somebody 
acting  under  its  sanction,  must  depend  upon  the  circum- 
stances of  each  case  and  the  character  of  the  regulation,- 
whether  arbitrary  or  reasonable  and  whether  really  de- 
signed to  accomplish  a  legitimate  public  purpose":  Chicago 
B.  &  Q.  Ry.  Co.  V.  Drainage  Commrs.,  200  U.  S.  561,  26  Sup. 
Ct.  Rep.  341,  50  L.  ed.  596.  In  a  still  later  case  that  court 
announced  the  same  doctrine  and  upheld,  on  the  ground 
that  it  was  a  regulation  designed  to  promote  the  general 
prosperity,  a  statute  of  the  state  of  Idaho  which  prohibited 
the  herding  and  grazing  of  sheep  within  two  miles  of  the 
dwelling-house  of  a  land  owner:  Bacon  v.  Walker,  204  U. 
S.  311,  27  Sup.  Ct.  Rep.  289,  51  L.  ed.  499.  The  court  said: 
^'We  do  not  enter,  therefore,  into  the  discussion  whether 
the  sheep  industry  is  legitimate  and  not  offensive.  Nor 
need  we  make  extended  comment  on  the  two-mile  limit. 
The  selection  of  some  limit  is  a  legislative  power,  and  it  is 
only  against  the  abuse  of  the  power,  if  at  all,  that  the 
courts  may  interpose.  But  the  abuse  must  be  obvious.  It 
is  not  shown  by  quoting  the  provision  which  expresses  the 
limit.  The  mere  distance  expresses  nothing.  It  does  not 
display  the  necessities  of  a  settler  on  the  public  lands,  II 
does  not  display  what  protection  is  needed,  not  from  one 
sheep  or  a  few  sheep,  but  from  a  large  flock  of  sheep,  or  the 
relation  of  the  sheep  industry  to  other  industries.  These 
Am.  St.  Bep.,  Vol.  122—4 
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may  be  considerations  which  induced  the  statutes,  and  we 
cannot  pronounce  them  insufficient  on  surmise  or  on  the 
barren  letter  of  the  statute." 

409  These  cases  are  cited  to  show  that  the  exercise  of  the 
police  power  is  not  limited  to  regulations  to  promote  the 
public  health,  morals  or  safety,  and  that  it  may  be  so  ex- 
tended to  such  regulations  as  will  promote  the  public  con- 
venience and  general  prosperity. 

The  same  principle  controlled  this  court  in  upholding  the 
statute  knoAvn  as  the  screen  law  for  the  protection  of 
miner:  McLean  v.  State,  81  Ark.  304,  98  S.  W.  729.  The 
following  cases  may  be  examined  with  profit  in  determin- 
ing the  scope  of  this  power:  Ohio  Oil  Co.  v.  Indiana,  177 
U.  S.  190,  20  Sup.  Ct.  Rep.  576,  44  L.  ed.  729;  Clark  v. 
Nash,  198  U.  S.  361,  25  Sup.  Ct.  Rep.  676,  49  L.  ed.  1085; 
Plessy  V.  Ferguson,  163  U.  S.  537,  16  Sup.  Ct.  Rep.  1138, 
41  L.  ed.  256. 

This  court  has  sustained  a  statute  prohibiting  physicians 
from  soliciting  patients  through  drummers:  Thompson  v. 
Van  Lear,  77  Ark.  506,  92  S.  W.  773,  5  L.  R.  A.,  N.  S.,  588 ; 
Burrow  v.  Hot  Springs,  85  Ark.  396,  108  S.  W.  823.  That 
statute  was  sustainable  on  different  grounds,  however — 
that  of  protection  of  public  health  and  morals,  though  the 
same  arguments  are  made  against  its  validity  as  against 
the  statute  now  under  consideration. 

In  Emerson  v.  McNeil,  84  Ark.  552,  106  S.  W.  479,  the 
court  sustained  a  town  ordinance  making  it  unlawful  for 
any  person  to  solicit  customers  for  any  hotel,  boarding- 
house,  restaurant  or  hack  line  upon  the  depot  platform  of 
a  railroad  company  while  passenger  trains  were  stopped 
there.  The  authority  of  an  incorporated  town  to  pass 
such  an  ordinance  was  found  only  in  the  statute  of  the  state 
giving  authority  to  "regulate  the  drumming  or  soliciting 
of  persons  arriving  on  trains";  but  the  ordinance  was  pro- 
hibitory in  its  terms,  and  the  court  sustained  it.  The  court 
said:  "And  the  power  conferred  and  exercised  is  not  ob- 
noxious to,  or  an  interference  with,  any  common  right, 
but  is  a  proper  exercise  of  the  police  power,  and  is  uni- 
versally sustained":  Citing  McQuillin  on  Municipal  Or- 
dinances, sees.  28,  184;  St.  Paul  v.  Smith,  27  Minn.  364, 
38  Am.  Rep.  296,  7  N.  W.  734;  Veneman  v.  Jones,  118  Ind.  41, 
10  Am.  St.  Rep.  100,  20  N.  E.  644.     We  think  that  decision 
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is  conclusive  of  the  case  at  bar,  and  that  it  is  correct  in  prin- 
ciple. 

It  is  not  doubted  that  there  are  limitations  upon  the  leg- 
islative exercise  of  the  police  power,  or  that  it  is  a  judicial 
question  for  the  courts  to  determine  whether  or  not  a  given 
regulation  is  reasonable  and  falls  fairly  within  the  power 
of  the  legislature.  The  duty  of  the  courts  to  interfere 
when  the  police  "^"^^  power  is  unreasonably  exercised  is  too 
well  settled  to  be  now  questioned:  Louisiana  &  A.  Ry.  Co. 
V.  State,  85  Ark.  12 ;  Helena  v.  Dwyer,  64  Ark.  424,  62  Am. 
St.  Rep.  206,  42  S.  W.  1071,  39  L.  R.  A.  266;  2  Tiedeman 
On  State  and  Federal  Control  of  Persons  and  Property,  p. 
987 ;  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  Rep.  499, 
38  L.  ed.  385 ;  Lochner  v.  New  York,  198  U.  S.  45,  25  Sup. 
Ct.  Rep.  539,  49  L.  ed.  937;  Ex  parte  Whitwell,  98  Cal.  73. 
35  Am.  St.  Rep.  152,  32  Pac.  870,  19  L.  R.  A.  727. 

It  is  the  duty  of  courts,  in  testing  the  validity  of  a  given 
regulation,  to  resolve  all  doubts  in  favor  of  the  legislative 
action,  and  to  sustain  it  unless  it  appear  to  be  clearly  out- 
side the  scope  of  reasonable  and  legitimate  regulation: 
Louisiana  &  A.  Ry.  Co.  v.  State,  85  Ark.  12,  106  S.  W.  960 ; 
Bacon  v.  Walker,  204  U.  S.  311,  27  L.  ed.  289,  51  L.  ed.  499. 

Thus  testing  the  statute  we  do  not  find  it  either  unrea- 
sonable or  beyond  the  power  of  the  legislature.  The  pre- 
vious decision  of  this  court  hereinbefore  referred  to  is  con- 
clusive of  that  question. 

The  legislature  clearly  has  the  power  to  make  regulation 
for  the  convenience  and  comfort  of  travelers  on  railroads, 
and  this  appears  to  be  a  reasonable  regulation  for  their 
benefit.  It  prevents  annoyance  from  the  importunities  of 
drummers.  It  is  suggested  in  argument  that  the  statute 
was  especially  aimed  at  the  protection  of  travelers  to  the 
city  of  Hot  Springs.  If  this  be  so,  we  can  readily  see  ad- 
ditional reason  why  the  regulation  is  a  wholesome  one.  A 
large  percentage  of  those  travelers  are  persons  from  dis- 
tant states,  who  are  mostly  complete  strangers  here,  and 
many  are  sick.  Drummers  who  swarm  through  the  trains 
soliciting  for  physicians,  bathhouses,  hotels,  etc.,  make  ex- 
istence a  burden  to  those  who  are  subjected  to  their  re- 
peated solicitations.  It  is  true  that  the  traveler  may  turn 
a  deaf  ear  to  these  importunities,  but  this  does  not  ren- 
der it  any  the  less  unpleasant  and  annoying.  The  drum- 
mer may  keep  withia  the  law  against  disorderly  conduct, 
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and  still  render  himself  a  source  of  annoyance  to  travelers 
by  his  much  beseeching  to  be  allowed  to  lead  the  way  to  a 
doctor  or  a  hotel. 

It  is  also  argued  that  the  act,  literally  construed,  would 
prevent  any  person  of  the  classes  named  from  carrying  on 
a  private  conversation  on  a  train  concerning  his  business. 
This  is  quite  an  extreme  construction  to  place  upon  the 
statute,  and  one  which  the  legislature  manifestly  did  not 
intend.  We  have  no  such  question,  however,  before  us  on 
the  facts  presented  in  the  record. 

^"^^  This  statute  is  not  an  unreasonable  restriction  upon 
the  privilege  one  should  enjoy  to  solicit  for  his  lawful  busi- 
ness, which,  it  is  rightly  urged,  is  an  incident  to  any  busi- 
ness. It  does  not  prevent  anyone  from  advertising  his 
business  or  from  soliciting  patronage  except  upon  trains, 
etc.  This  privilege  is  denied  him  for  the  public  good.  It 
is  a  principle  which  underlies  every  reasonable  exercise  of 
the  police  power  that  private  rights  must  yield  to  the  com- 
mon welfare. 

Neither  is  the  statute  an  unjust  discrimination  against 
the  class  of  persons  named  therein.  The  power  of  class- 
ification is,  within  reasonable  bounds,  with  the  legislature, 
subject  to  judicial  review:  Bacon  v.  Walker,  204  U.  S.  311, 
27  L.  ed.  289,  51  L.  ed.  499;  Farmers'  &  Merchants'  Ins. 
Co.  V.  Debney,  189  U.  S.  301,  23  Sup.  Ct.  Rep.  565,  47  L. 
ed.  821;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  19  Sup. 
Ct.  Rep.  281,  43  L.  ed.  552;  Ozan  Lumber  Co.  v.  Union 
County  Bank,  207  U.  S.  251,  28  Sup.  Ct.  Rep.  89,  52  L.  ed. 
000. 

The  legislature,  in  framing  this  statute,  met  a  condition 
which  existed,  and  not  an  imaginary  or  improbable  one. 
The  class  of  drummers  or  solicitors  mentioned  in  the  act 
are  doubtless  the  only  ones  who  ply  their  vocation  to  any  ex- 
tent on  railroad  trains.  It  is  rare  that  the  commercial 
drummer  finds  opportunity  to  meet  customers  and  solicit 
trade  on  trains;  therefore  the  law-makers  deemed  it  un- 
necessary to  legislate  against  an  occasional  act  of  that 
kind. 

Afl&rmed. 

Wood,  J.,  dissenting. 
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In  the  Exercise  of  Its  Police  Poiver  a  city  may  regulate  and  restrict 
the  right  of  hackmen  to  enter  the  depot  grounds  of  railway  com- 
panies and  there  solicit  patronage,  so  as  to  prevent  annoyance  to  the 
traveling  public:  Lindsay  v.  Mayor  etc.  of  Anniston,  104  Ala.  257, 
53  Am.  St.  Eep.  44;  Cosgrove  v.  Augusta,  103  Ga.  835,  68  Am.  St. 
Eep.  149;  Veneman  v.  Jones,  118  Ind.  41,  10  Am.  St.  Eep.  100. 
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COLLINS  V.  METROPOLITAN  LIFE  INSUEANCE  COM- 
PANY. 

[232  ni.  37,  83  ISt.  E.  542.] 

FORFEITURE  OF  PROPERTY  RIGHTS  does  not  follow  a  con- 
viction for  crime,  though  the  punishment  is  death,  where  there  is  a 
constitutional  provision  in  force  declaring  that  no  conviction  shall 
work  a  corruption  of  blood  or  forfeiture  of  estate,     (p.  57.) 

DESCENT  AND  DISTRIBUTION  of  Property  of  Person  Ex- 
ecuted for  Crime. — The  property  of  one  who  has  been  executed  for 
crime  is  subject  to  the  same  law  of  descent  and  devise  as  property 
generally,     (p.  57.) 

THE  PUBLIC  POLICY  of  the  State  is  to  be  Sought  in  its  con- 
stitution, legislative  enactments  and  judicial  decisions,  and  when  such 
constitution  declares  its  public  policy  .on  any  subject,  the  legislative 
and  judicial  departments  must  accept  such  declaration  as  final,  (p. 
59.) 

INSURANCE,  LIFE — Execution  of  the  Insured  on  His  Con- 
viction for  Murder. — The  legal  execution  of  a  person  for  a  crime  com- 
mitted by  him  does  not  constitute  any  defense  to  an  action  by  his 
legal  representative  on  an  insurance  policy  upon  the  life  of  the  de- 
ceased, in  a  state  whose  constitution  declares  that  no  conviction  shall 
work  a  corruption  of  blood  or  forfeiture  of  estate,     (pp.  60,  62.) 

PUBLIC  POLICY,  Nonapplicability  of  English  Decisions  Con- 
cerning.— The  decision  of  an  English  court  declaring  the  public  pol- 
icy existing  in  that  country  is  not  evidence  that  the  same  public 
policy  prevails  in  the  United  Statfes.     (p.  61.) 

RES  JUDICATA — Final  Judgment,  Necessity  for. — The  plea  of 
res  judicata  must  show  a  final  judgment  entered  by  a  court  or  com- 
petent jurisdiction,     (pp.  62,  63.) 

RES  JUDICATA — Judgment,  When  not  Final  so  as  to  Support 
Plea  of. — If,  in  an  action  upon  a  policy  of  life  insurance,  the  defend- 
ant pleads  that  the  insured  was  legally  executed  as  a  punishment  for 
crime,  and  the  courts  of  the  state  adjudge  this  plea  sufficient,  but  the 
plaintiff  is  afterward  permitted  to  dismiss  the  action  without  any 
final  judgment  therein,  such  judgment  of  dismissal  and  the  other 
proceedings  do  not  make  rea  judicata  the  right  to  recover  on  the  pol- 
icy,    (p.  63.) 

'  (54) 
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Action  upon  a  policy  insuring  the  life  of  Robert  Kil- 
patrick  brought  by  his  executor.  Two  defenses  were 
pleaded:  (1)  That  he  was  indicted,  tried,  convicted  and 
executed  for  murder;  and  (2)  that  in  1903,  the  plaintiff 
commenced  an  action  in  the  court  of  common  pleas  of  Phil- 
adelphia against  the  defendant  on  the  same  policy;  that 
defendant  filed  its  affidavit  of  defense  setting  up  such  trial, 
conviction  and  execution;  and  the  court  of  common  pleas 
thereupon  adjudged,  on  grounds  of  public  policy,  that  such 
defense  was  sufficient ;  that  an  appeal  was  taken "  to  the 
superior  court,  which  also  decided  the  defense  to  be  suffi- 
cient and  dismissed  the  appeal,  but  without  prejudice. 
The  plaintiff  in  the  present  action  demurred  to  the  pleas 
interposed  therein,  and  the  court  overruled  the  demurrer 
and  subsequently  entered  judgment  against  the  plaintiff 
for  costs.  An  appeal  was  then  prosecuted  to  the  court  of 
appeals  of  Illinois,  which  affirmed  the  judgment,  and  the 
plaintiff  appealed. 

Pattison  &  Shaw  and  William  H.  Holly,  for  the  plaintiff 
in  error. 

Hoyne,  O'Connor  &  Irwin,  for  the  defendant  in  error. 

-*<>  VICKERS,  J.  Whether  the  legal  execution  of  the 
assured  for  a  crime  committed  by  him  constitutes  a  defense 
to  an  action  by  his  legal  representative  on  a  life  insurance 
policy  is  a  question  of  first  impression  in  this  state. 
Where  this  defense  has  been  sustained  it  is  generally  upon 
the  ground  that  it  is  contrary  to  public  policy  to  permit 
a  recovery  where  the  death  is  in  consequence  of  a  viola- 
tion of  the  law.  This  is  the  basis  of  the  decision  of  this 
case  by  the  appellate  court,  and  is  the  main  reason  urged 
here  in  support  of  the  judgment  below. 

It  is  said  by  the  defendant  in  error  that  to  permit  a  re- 
covery on  this  policy  would  be  contrary  to  the  public 
policy  of  this  state,  as  it  would  tend  to  remove  a  restraint 
thrown  around  persons  who  are  tempted  to  commit  crimes. 
The  argument  rests  upon  the  same  grounds  that  were 
urged  centuries  ago  in  support  of  the  now  obsolete  doc- 
trine of  attainder  and  corruption  of  blood.  In  the  earlier 
history  of  the  common  law  various  consequences  other 
than  the  puni.shment  of  the  offender  followed  conviction 
for  felony,  and  in  some  instances  the  causing  of  a  death  by 
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mere  misadventure  or  negligence  was  visited  with  certain 
forfeitures  and  penalties.  Without  attempting  historical 
accuracy,  the  law  of  England  provided  that  all  the  prop- 
erty, real  and  personal,  of  one  attainted  should  be  for- 
feited and  his  blood  so  corrupted  that  nothing  could  pass 
by  inheritance  to,  from  or  through  him.  He  could  not  sue, 
except  to  have  his  attainder  reversed.  Thus  the  wife,  chil- 
dren and  collateral  relations  of  the  attainted  person  suf- 
fered with  him.  As  said  by  Bishop:  "When  the  tree  fell 
it  brought  down  all  its  **  branches";  1  Bishop  on  Crim- 
inal Law,  sec.  968.  As  further  illustrating  the  rigor  of 
the  old  English  law,  it  was  provided  that  if  a  man  be  in- 
dicted for  felony  and  flees,  he  forfeits  by  flight  his  goods; 
and  "he  that  committeth  homicide  by  misadventure  shall 
forfeit  his  goods;  and  so  shall  he  which  doth  kill  a  man  in 
his  own  defense  forfeit  his  goods;  and  likewise  he  that 
killeth  himself  and  is  felo  de  se  shall  forfeit  his  goods;  and 
he  that  being  indicted  to  felony  shall  stand  mute  and  not 
answer  directly,  or  challenge  peremptorily  above  twenty 
persons,  shall  forfeit  his  goods." 

These  ancient  doctrines,  whether  resting  upon  grounds 
of  public  policy  or  upon  the  other  reason  which  is  some- 
times put  forth,  that  the  government  is  entitled  to  the 
goods  of  the  felon  as  compensation  for  the  injury  done  and 
the  expense  occasioned,  have  failed  to  satisfy  the  con- 
science and  judgment  of  courts  of  later  periods  in  Eng- 
land and  have  never  had  a  potential  existence  in  American 
jurisprudence.  The  constitution  of  the  United  States  pro- 
vides that  "no  attainder  of  treason  shall  work  corruption 
of  blood  or  forfeiture  except  during  the  life  of  the  person 
attainted,"  and  by  an  act  of  Congress  passed  in  1790  all 
corruption  of  blood  and  forfeitures,  whether  for  treason  or 
felony,  as  to  convictions  under  the  federal  law,  were  abol- 
ished. This  doctrine  never  had  any  existence  in  Illinois, 
even  in  the  modified  form  which  seems  to  be  recognized  in 
the  federal  constitution.  In  all  the  constitutions  adopted 
in  this  state  a  provision  similar  to  the  one  found  in  section 
11  of  article  2  of  the  constitution  of  1870  is  to  be  found. 
Thus,  the  constitution  of  1818  provided:  "No  ex  post 
facto  law,  nor  any  other  law  impairing  the  validity  of  con- 
tracts, shall  ever  be  made,  and  no  conviction  shall  work 
corruption  of  blood  or  forfeiture  of  estate."  The  con- 
stitution of  1848  contained  the  same  clause,  while  the  con- 
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stitution  of  1870  declares:  "All  penalties  shall  be  propor- 
tioned to  the  nature  of  the  offense,  and  no  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate ;  nor  shall 
any  person  be  transported  '*^  out  of  the  state  for  any  of- 
fense   committed   within   the    same." 

There  are  in  these  several  constitutional  provisions  clear 
and  unequivocal  declarations  of  the  public  policy  of  this 
state  to  the  effect  that  no  forfeiture  of  property  rights  shall 
follow  conviction  for  crime.  This  public  policy  is  further 
manifested  by  our  statute  in  regard  to  descent  of  property 
in  case  of  intestacy,  and  the  general  power  of  disposition 
of  property  by  will,  conferre'd  by  our  statute  of  wills.  In 
none  of  these  statutes  is  the  right  conferred  in  respect  to 
property  made  to  depend  on  the  manner  or  cause  of  the 
death  of  the  owner.  To  hold  that  the  property  of  one  who 
was  executed  in  this  state  for  a  crime  was  not  subject  to 
the  same  law  of  descent  and  devise  as  property  generally 
would  be  nothing  less  than  judicial  legislation  by  engrafting 
exceptions  in  statutes  where  none  exist  by  the  language  of 
the  law.  Statutes  of  descent  and  devise  are  legislative  dec- 
larations of  the  public  policy  of  the  state  on  the  subjects 
to  which  they  relate.  The  rules  of  the  common  law  on 
these  subjects  have  been  wholly  superseded  by  our  statutes : 
Kochersperger  v.  Drake,  167  111.  122,  47  N.  E.  321,  41  L.  R. 
A.  446;  Storrs  v.  St.  Luke's  Hospital,  180  111.  368,  72  Am. 
St.  Rep.  211,  54  N.  E.  185 ;  Sayles  v.  Christie,  187  111.  420, 
58  N.  E.  480;  In  re  Mulford,  217  111.  242,  108  Am.  St.  Rep. 
249,  75  N.  E.  345,  1  L.  R.  A.,  N.  S.,  341.  Statutes  of  descent 
and  devise  similar  to  ours  have  generally  been  held  not 
to  exclude  an  heir  or  devisee  from  the  benefits  of  these 
statutes  on  the  ground  that  the  heir  or  devisee  had  felon- 
iously and  intentionally  destroyed  the  life  of  the  person 
from  whom  the  legacy  of  inheritance  was  expected.  The 
court  of  appeals  of  New  York,  in  Riggs  v.  Palmer,  115 
N.  Y.  506,  12  Am.  St.  Rep.  819,  22  N.  E.  188,  5  L.  R.  A. 
340,  by  a  divided  court  decided  against  the  right  of  a 
devisee  who  had  murdered  the  testator  to  take  under  the 
will ;  but  this  case  has  not  generally  been  regarded  as  sound 
by  the  other  courts.  In  a  well-considered  case  in  Nebraska 
the  supreme  court  of  that  state  retracted  its  first  opinion 
in  the  case,  and  upon  a  rehearing  held  that,  under  a  statute 
of  descent  similar  to  ours,  the  fact  that  the  father  had 
feloniously  *^  murdered    his    child    did    not    prevent    the 
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operation  of  the  statute  of  descent  and  that  the  felon 
inherited  the  estate  of  his  victim:  Shellenberger  v.  Ran- 
som, 41  Neb.  631,  59  N.  W.  935,  25  L.  R.  A.  564.  The  su- 
preme court  of  North  Carolina,  in  Owens  v.  Owens,  100 
N.  C.  240,  6  S.  E.  794,  decided  that  the  fact  that  the  wife 
had  been  convicted  of  being  an  accessory  before  the  fact 
for  the  murder  of  her  husband  furnished  no  legal  reason 
for  denying  her  a  dower  in  her  husband's  real  estate. 
Another  case  in  point  is  found  in  Deem  v.  Milliken,  6  Ohio 
C.  C.  357.  In  this  case  the  heir  had  murdered  the  ancestor, 
and  it  was  held  that  he  was  entitled  to  inherit.  The  case 
of  Carpenter's  Appeal,  170  Pa.  203,  50  Am.  St.  Rep.  765, 
32  Atl.  637,  29  L.  R.  A.  145,  holds  that  one  who  kills  his 
ancestor  for  an  estate  that  would  naturally  come  to  him 
under  the  statutes  of  descent  and  distribution  may  take  it 
under  a  constitution  prohibiting  attainders  working  corrup- 
tion of  blood  and  forfeitures  of  estates  and  under  statutes 
providing  no  penalty  for  murder  except  by  hanging.  We 
cite  these  cases,  but  not  for  the  purpose  of  approving  them. 
The  question  decided  in  them  is  not  involved  here.  We 
refer  to  these  cases  merely  to  show  that  the  courts  re- 
fused, in  the  face  of  a  plain  statutory  declaration  of  the 
public  policy  of  the  state,  to  interpolate,  by  construction, 
an  exception  thereto. 

In  Holdom  v.  Ancient  Order  of  United  Workmen,  159 
lU.  619,  50  Am.  St.  Rep.  183,  43  N.  E.  772,  31  L.  R.  A.  61, 
this  court  held  that  an  insane  beneficiary  who  murdered 
the  assured  could  recover.  The  cases  of  Shellenberger  v. 
Ransom,  41  Neb.  631,  59  N.  W.  935,  25  L.  R.  A.  564,  and 
Owens  V.  Owens,  100  N.  C.  240,  6  N.  E.  794,  are  cited  wnth 
approval  by  this  court  upon  the  general  proposition  that 
for  the  courts  to  declare  a  forfeiture  for  crime  where  the 
legislature  has  remained  silent  is  legislation  by  judicial  tri- 
bunals— a  subject  with  which  they  have  no  concern.  These 
cases  are  much  stronger  than  the  one  at  bar.  There  is  much 
more  room  for  holding  that  one  who  has  been  the  guilty 
agent  in  accelerating  a  death,  as  a  result  of  which  he  ex- 
pects to  come  into  an  inheritance  or  legacy  or  a  benefit 
under  ^*  an  insurance  policy,  should  be  denied  the  benefits 
of  his  own  wrong  on  grounds  of  public  policy,  than  there 
is  for  denying  innocent  heirs,  devisees  or  beneficiaries  their 
rights  because  the  person  through  whom  they  claim  was 
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executed  for  crime.  This  court  held  in  Knights  of  Honor 
V.  Menkhausen,  209  111.  277,  70  N.  E.  567,  that  while  a  bene- 
ficiary who  has  murdered  the  assured  could  not  recover, 
still  the  heirs  of  the  assured  who  are  within  the  class 
of  eligible  beneficiaries  were  entitled  to  recover  although 
not  named  in  the  certificate  as  beneficiaries.  The  public 
policy  of  a  state  is  to  be  sought  for  in  its  constitution,  legis- 
lative enactments  and  judicial  decisions.  When  the  sover- 
eign poAver  of  the  state  has  by  written  constitution  declared 
the  public  policy  of  the  state  on  a  particular  subject,  the 
legislative  and  judicial  departments  of  the  government 
must  accept  such  declaration  as  final.  When  the  legisla- 
ture has  declared,  by  law,  the  public  policy  of  the  state, 
the  judicial  department  must  remain  silent,  and  if  a  modi- 
fication or  change  in  such  policy  is  desired  the  law-making 
department  must  be  applied  to,  and  not  the  judiciary, 
whose  function  is  to  declare  the  law  but  not  to  make  it. 
Limiting  their  actions  to  questions  left  open  by  the  con- 
stitution and  the  statutes,  courts  may,  no  doubt,  apply  the 
principles  of  the  common  law  to  the  requirements  of  the 
social,  moral  and  material  conditions  of  the  people  of  the 
state,  and  declare  what  rule  of  public  policy  seems  best 
adapted  to  promote  the  peace,  good  order  and  general  wel- 
fare of  the  community;  hence  arises  the  rule  that  the  deci- 
sions of  its  courts  are  to  be  investigated  in  determining 
the  public  policy  of  any  government. 

An  insurance  policy  payable  to  the  estate  or  personal 
representatives  of  the  assured  is  a  species  of  property.  It 
is  in  the  nature  of  a  chose  in  action,  which,  subject  to  cer- 
tain conditions,  varying  according  to  the  terms  of  the  con- 
tract, is  payable  upon  the  contingency  of  death  or  at  a 
stated  time.  Life  insurance  has  become  an  important  factor 
in  the  commercial  and  social  life  of  our  people.  To  protect 
*^  their  credit,  save  their  estates  from  embarrassment  and 
provide  for  dependent  ones,  the  people  of  this  state  pay  an- 
nually over  $30,000,000  in  premiums  for  life  insurance: 
See  Official  Report  of  Commissioner  of  Insurance,  pt.  2, 
p.  6.  The  amount  of  insurance  carried  is  approximately 
$1,000,000,000.  Why  should  this  enormous  property  in- 
terest be  subject  to  any  different  conditions  than  those  ap- 
plying to  any  other  property  owned  by  the  people?  If  a 
man  who  is  executed  for  crime  has  at  his  death  $1,000  in 
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real  estate,  $1,000  in  chattels  and  $1,000  life  insurance  pay- 
able to  his  estate,  his  real  estate  descends  to  his  heir  and  his 
personal  chattels  to  his  administrator,  but  the  $1,000  life 
insurance  must  be  left  in  the  hands  of  the  company  who 
has  received  the  premiums,  because  it  is  said  to  be  contrary 
to  public  policy  to  require  the  company  to  pay,  lest  by  so 
doing  it  lend  encouragement  to  other  policy-holders  to  seek 
murder,  and  execution  therefor,  in  order  that  their  estates 
or  heirs  might  profit  thereby.  This  is  defendant  in  error's 
position.  This  contention  seems  to  border  closely  on  the 
absurd.  "We  know  of  no  rule  of  public  policy  in  this  state 
that  will  enforce  this  species  of  forfeiture,  but  there  is  a 
rule  of  law  which  has  often  been  applied  when  two  parties 
make  a  valid  contract  and  the  same  has  been  completely 
performed  by  one  party  and  nothing  remains  except  the 
performance  by  the  other,  which  will  compel  performance 
or  award  damages  for  the  default  against  the  delinquent 
party. 

"We  are  aware  that  courts  have  not  always  reached  the 
same  conclusion  upon  this  question.  So  far  as  we  are  ad- 
vised, all  the  cases  in  which  the  opposite  conclusion  has  been 
reached  are  based  upon  the  English  case.  Amicable  Society 
V.  Bolland,  4  Bligh  N.  R.  194,  decided  by  the  house  of 
lords  in  1830.  The  facts  in  that  case  as  stated  by  the  lord 
chancellor  are:  "In  January,  1815,  Henry  Fauntleroy  in- 
sured his  life  with  the  Amicable  Insurance  Society.  In  the 
month  of  May,  in  the  same  year,  he  committed  a  forgery 
^®  on  the  Bank  of  England.  He  continued  to  pay  the 
premiums  upon  his  insurance  for  a  considerable  period  of 
time.  In  the  year  1824  he  was  apprehended,  and  on  the 
29th  of  October  in  that  year  he  was  declared  a  bankrupt  and 
an  assignment  of  his  effects  was  made  to  the  respondent. 
On  the  following  day,  the  30th  of  October,  he  was  tried 
for  forgery,  found  guilty  and  sentenced  to  death,  and 
in  the  month  of  November  following  was  executed."  The 
court  held  that  there  could  be  no  recovery.  The  grounds 
of  the  decision  were,  that  to  allow  a  recovery  would  "take 
away  one  of  those  restraints  operating  on  the  mind  of  men 
against  the  commission  of  crime." 

It  should  be  borne  in  mind  that  forfeitures  for  the  com- 
mission of  crime  were  enforced  in  England  at  the  time  of 
this  decision,  and  continued  to  be,  with  more  or  less  sever- 
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ity,  until  abolished  by  33  and  34  Victoria,  passed  in  1870: 
1  Bouvier's  Law  Dictionary,  p.  446;  Schouler  on  Wills,  sec. 
33.  The  decision  in  the  Bolland  case  (4  Bligh  N.  R.  194) 
was  based  on  the  ground  of  public  policy,  and  no  doubt 
was  in  strict  accordance  with  the  established  policy  o§ 
Great  Britain  at  that  time.  As  a  declaration  of  the  public 
policy  of  the  English  government  at  the  time  the  decision 
was  announced  it  must  stand  as  conclusive  evidence  of 
such  policy,  but  it  is  no  evidence  whatever  that  the  same 
public  policy  prevails  in  any  other  nation  or  government. 
Each  nation  or  state  having  the  power  to  adopt  a  constitu- 
tion and  legislate  for  itself  necessarily  has  the  inherent 
power  to  declare  its  own  rules  of  public  policy.  There  is 
nothing  in  international  law  or  the  comity  between  our 
states  that  requires  our  courts  to  enforce  the  consequences 
following  the  conviction  for  felony  in  obedience  to  the 
public  policy  of  the  state  where  the  conviction  is  had, 
when  to  do  so  would  be  to  depart  from  our  own  public 
policy  on  the  same  subject.  A  few  citations  will  establish 
this  principle. 

All  the  authorities  agree  that  a  slave,  on  touching  the 
land  where  slavery  is  not  recognized,  becomes  free:  Purdy 
*''  V.  New  York  etc.  R.  R.  Co.,  61  N,  Y.  353;  Bailey  v. 
Cromwell,  3  Scam.  71;  Kinney  v.  Cook,  3  Scam.  232;  Hone 
V.  Ammons,  14  111.  29;  Rodney  v.  Illinois  Central  R.  R.  Co., 
19  111.  42.  In  the  case  last  cited  this  court  said:  "The 
state  of  Illinois,  as  one  of  the  independent  sovereignties  of 
the  Union,  will  determine  the  condition  of  all  persons 
within  the  state  according  to  her  own  laws  and  institu- 
tions, and  can  be  limited  or  controlled  in  this  respect  only 
by  the  constitution  of  the  United  States  and  the  laws  of 
Congress  made  under  authority  of  that  instrument. 
Slavery  in  the  states  where  it  exists  has  its  foundation  in 
the  municipal  regulations  of  such  states,  which  have  no 
extraterritorial  operation  and  no  binding  force  in  another 
sovereignty."  When  one  has  been  declared  eivally  dead 
under  the  law  of  his  domicile,  such  sentence  will  not  be 
regarded  by  other  nations  as  having  any  extraterritorial 
effect:  Wharton  on  Conflict  of  Law,  sec.  107.  "Civil 
death,  says  Brocher,  raises  a  feeling  of  repulsion,  whether 
the  incapacity  is  presented  singly  or  as  a  consequent  of  an- 
other punishment.    It  is  a  barbarism  condemned  by  justice, 
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by  reason  and  by  morality.  The  states  which  have  abol- 
ished it  cannot  be  held  to  accept  it  from  the  hands  of  a 
foreign  legislature":  Wharton  on  Conflict  of  Laws,  sec. 
107,  note.  In  regard  to  attainder  for  crime  the  rule  is  the 
same.  Wharton,  in  his  work  on  Conflict  of  Laws,  says 
(voL  1,  p.  254):  **So  far  as  England  is  concerned,  while 
her  shores  have  been  the  refuge  of  multitudes  of  persons 
who  have  been  attainted  and  consigned  to  infamy  by  their 
respective  sovereigns,  there  is  no  case  on  record  where  such 
disabilities  have  been  enforced  by  English  courts."  Story, 
in  his  work  on  Conflict  of  Laws,  says-  that  ' '  an  American 
court  would  deem  them  [such  incapacities]  purely  local 
and  incapable  of  being  enforced  here."  A  person  who  by 
reason  of  his  conviction  for  an  infamous  offense  cannot 
be  a  witness  will  not  be  incapacitated  in  another  jurisdic- 
tion where  the  incapacity  does  not  exist :  Wharton  on  Crim- 
inal Evidence,  sec.  363,  The  '**  whole  doctrine  is  con- 
densed in  one  sentence  by  Wharton,  as  follows:  "There  is 
no  such  thing  as  ubiquity  of  national  disabilities":  See 
Conflict  of  Laws,  sees.  7,  8,  101,  104,  113.  The  question, 
therefore,  is  one  to  be  determined  by  our  own  local  rules 
of  public  policy.  In  view  of  these  rules  as  evidenced  by 
our  constitution  and  the  statutes  above  referred  to,  we  con- 
clude that  the  execution  of  the  assured  for  crime  is  no  de- 
fense against  an  action  upon  a  life  insurance  policy  held  by 
the  person  executed,  in  the  absence  of  a  stipulation  exempt- 
ing the  company  from  liability  for  a  death  from  this  cause. 

In  view  of  the  conclusions  we  have  reached  upon  the 
question  already  discussed,  the  effect  of  the  incontestable 
clause  in  this  policy  becomes  of  no  importance  and  need 
not  be  further  alluded  to. 

Regarding  defendant  in  error's  plea  of  res  judicata  but 
little  need  be  said.  It  will  be  remembered  that  by  that  plea 
defendant  in  error  sets  up  a  proceeding  on  this  policy  in 
the  state  of  Pennsylvania,  and  it  is  to  be  noted  that  the 
plea  is  fatally  defective  in  that  it  contains  no  averment  of 
a  final  judgment.  The  plea  shows  simply  that  a  suit  was 
commenced  on  this  policj^;  that  the  company  was  ruled  to 
present  an  afiidavit  of  defense ;  that  such  affidavit  was  pre- 
sented and  it  was  adjudged  sufficient.  From  this  interlocu- 
tory order  an  appeal  was  taken  to  the  superior  court,  where 
the  ruling  of  the  common  pleas  court  was  sustained.     The 
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case  was  not  remanded  for  a  trial  and  judgment,  but  the 
plaintiff  was  permitted  to  dismiss  the  case  without  preju- 
dice. The  rule  is  without  exception  that  a  plea  of  res  judi- 
cata must  show  a  final  judgment  entered  by  a  court  of 
competent  jurisdiction:  24  Am.  &  Eng.  Ency,  of  Law', 
2d  ed.,  793,  and  cases  there  cited.  The  demurrer  to  this 
plea,  as  well  as  to  the  one  setting  up  the  execution  of  the 
assured  for  crime,  should  have  been  sustained. 

The  judgment  of  the  circuit  court  of  Cook  county  and 
of  the  appellate  court  for  the  first  district  are  reversed 
■**  and  the  cause  remanded  to  the  circuit  court  of  Cook 
county,  with  directions  to  sustain  the  demurrer  to  the 
pleas,  and  for  further  proceedings  in  conformity  with  the 
views  herein  expressed. 


The  Bight  of  Inheritance  is  a  civil  right,  and-  the  legislature  may 
make  the  deprivation  thereof  a  part  of  the  penalty  to  be  imposed  for 
the  commission  of  a  crime:  Estate  of  Donnelly,  125  Cal.  417,  73  Am. 
St.  Eep.  62.  But  it  is  doubtful  whether  courts  have  authority^  in  the 
absence  of  a  statute,  to  exclude  an  heir  from  his  inheritance,  on  chn 
ground  that  he  feloniously  caused  the  death  of  the  person  from  whom 
he  claims  succession:  McAllister  v.  Fair,  72  Kan.  533,  115  Am.  St. 
Eep.  233;  Estate  of  Carpenter,  170  Pa.  203,  50  Am.  St.  Rep.  765.  Yet 
in  New  York  it  has  been  decided,  in  the  absence  of  express  statutory 
authority,  that  one  who  murders  the  testator  in  order  to  make  a 
will  operative  cannot  take  thereunder:  Biggs  v.  Palmer,  115  N.  Y. 
506,  12  Am.  St.  Eep.  819. 


WHITE     BRASS     CASTINGS     COMPANY     v.     UNION 
METAL  MANUFACTURING  COMPANY. 

[232  111.  165,  83  N.  E.  540.] 

COEPOEATION— Stockholder,  Right  of  to  Sue  Out  Writ  of 
Error. — Stockholders  who  are  not  parties  to  a  suit  against  a  corpora- 
tion have  no  right  to  sue  out  a  writ  of  error  in  their  own  name,  nor 
have  they  the  right  to  sue  out  such  writ  in  the  name  of  the  cor- 
poration without  its  authority,     (p.  65.) 

NO  PERSON  has  the  Right  to  Sue  Out  a  Writ  of  Error  Who 
Is  not  a  Party  or  Privy  to  the  record,  or  who  is  not  shown  by  it  to 
be  prejudiced  by  the  judgment,     (p.  65.) 

APPEAL  AND  ERROR— Privies,  Who  are  not. — Stockholders 
in  a  corporation  against  which  a  judgment  is  rendered  are  not  privies 
thereto  and  as  such  entitled  to  appeal  therefrom.  By  privies,  within 
the  meaning  of  the  rules,  are  meant  heirs,  executors,  administrators, 
terre  tenants  and  those  having  an  interest  in  remainder  or  reversion, 
or  one  who  is  made  a  party  by  law.     (p.  65.) 
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APPEAL  AND  ERROR — Dismissal  of  Appeal  Taken  In  the 
Name  of  a  Corporation  Without  Its  Authority. — If  stockholders  in  a 
corporation  prosecute  a  writ  of  error  from  a  judgment  against  it  with- 
out its  authority,  such  writ  will  be  dismissed  on  motion  of  the  cor- 
poration,    (p.  66.) 

Blum  &  Blum,  for  the  plaintiffs  in  error. 

Simon  La  Grou  and  John  C.  Farwell,  for  the  defendants 
in  error. 

*««  DUNN,  J.  The  White  Brass  Castings  Company  filed 
its  bill  in  the  superior  court  of  Cook  county  against  the 
Union  Metal  Manufacturing  Company  and  others,  by  which 
it  sought  to  have  canceled  a  certain  agreement  between  the 
two  corporations  so  far  as  it  related  to  the  issue  of  six 
hundred  shares  of  the  capital  stock  of  the  complainant, 
and  also  sought  to  have  said  six  hundred  shares  canceled 
unless  the  holders  of  the  certificates  therefor  would  pay  for 
them.  Answers  were  filed,  and  after  a  reference  to  the  mas- 
ter a  hearing  was  had  upon  his  report  and  a  decree  was  en- 
tered dismissing  the  bill.  The  complainant  appealed,  and 
the  appellate  court  for  the  first  district  affirmed  the  de- 
cree. The  appellant  in  that  court,  complainant  below, 
prayed  a  further  appeal  to  this  court  but  did  not  file  any 
bond.  Subsequently  a  writ  of  error  was  issued  out  of  this 
court  to  the  appellate  court  for  the  first  district  at  the 
suit  of  the  White  Brass  Castings  Company,  John  H.  Winter- 
burn  and  Nicholas  E.  Murray,  against  the  Union  Metal 
Manufacturing  Company  and  others.  As  a  return  to  that 
writ  there  has  ^^"^  been  filed  the  record  in  the  case  of  the 
White  Brass  Castings  Company  against  the  Union  Metal 
Manufacturing  Company  and  others. 

Neither  John  H.  Winterburn  nor  Nicholas  E.  Murray 
was  a  party  to  the  bill  of  the  White  Brass  Castings  Com- 
pany against  the  Union  Metal  Manufacturing  Company  and 
others.  They  were  the  owners  of  two  hundred  and  ten  of 
the  one  thousand  shares  of  the  stock  of  the  complainant,  six 
hundred  shares  of  which  stock,  being  the  shares  in  contro- 
versy herein,  were  held  by  the  defendants,  the  remaining 
one  hundred  and  ninety  shares  never  having  been  issued. 
On  the  first  day  of  the  last  term  a  motion  was  made  on 
behalf  of  the  White  Brass  Castings  Company  to  dismiss  the 
writ  of  error  as  to  it,  and  it  was  made  to  appear  that 
neither  Winterburn  and  Murray  nor  their  attorneys  were 
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authorized  by  that  company  to  sue  out  the  writ  of  error. 
It  was  inadvertently  overlooked  that  Winterburn  and  Mur- 
ray were  not  parties  to  the  proceedings  in  the  superior 
court  or  the  appellate  court,  and  the  motion  was  overruled 
on  the  ground  that,  having  a  right  to  sue  out  the  writ  of 
error  themselves,  they  might  join  the  White  Brass  Castings 
Company  as  plaintiff  in  error.  But  the  White  Brass  Cast- 
ings Company  alone  had  the  right  to  sue  out  a  writ  of  error. 
It  was  the  only  complainant — the  only  party  against  whom 
the  decree  and  the  judgment  of  affirmance  were  rendered. 
Winterburn  and  Murray  could  not  sue  out  a  writ  of  error 
in  their  own  names,  and  they  could  not,  without  the  au- 
thority of  the  White  Brass  Castings  Company,  use  its  name 
for  that  purpose.  Their  only  interest  in  the  decree  was  as 
stockholders.  Stockholders  cannot  in  their  own  names 
prosecute  a  writ  of  error  to  reverse  the  judgment  against 
the  corporation.  They  do  not  represent  the  corporation, 
though  to  a  certain  extent  the  corporation  represents  them. 
No  person  is  entitled  to  sue  out  a  writ  of  error  who  is  not  a 
party  or  privy  to  the  record  or  who  is  not  shown  by  the 
record  to  be  prejudiced  by  the  judgment:  Granat  v.  Kruse, 
213  111.  *«8  328,  72  N.  E.  744;  Hanger  v.  Gage,  168  111.  365, 
48  N.  E.  142 ;  Anderson  v.  Steger,  173  111.  112 ;  Mclntyre  v. 
Sholty,  139  111.  171,  29  N.  E.  43.  Winterburn  and  Murray 
were  not  parties  to  the  record.  Nor  can  they  be  said  to  be 
privies  to  the  record.  "By  privies,  within  the  meaning  of 
the  rule,  are  meant  heirs,  executors,  administrators,  terre- 
tenants,  or  those  having  an  interest  in  remainder  or  rever- 
sion, or  one  who  is  made  a  party  by  the  law":  7  Ency.  of 
PI.  &  Pr.  857;  Anderson  v.  Steger,  173  111.  112,  72  N.  E.  744. 
Nor  can  it  be  said  that  Winterburn  and  Murray  are 
shown  by  the  record  to  be  prejudiced  by  the  decree.  The 
prejudice  which  will  authorize  the  suing  out  of  a  writ  of 
error  must  be  such  that  the  person  suing  out  the  writ  takes 
or  loses  something  directly  by  the  judgment  or  decree. 
Bail  cannot  have  a  writ  of  error  to  reverse  a  judgment 
against  his  principal  nor  the  principal  to  reverse  a  judg- 
ment against  his  bail,  nor  can  they  join  in  the  writ;  nor 
has  a  creditor  of  anyone,  whether  a  corporation  or  an  in- 
dividual, against  whom  a  judgment  has  been  pronounced, 
a  right  to  prosecute  a  writ  of  error  in  the  name  of  such 
corporation  or  individual:  Mclntyre  v.  Sholty,  139  111.  171, 
Am.  St,  Eep.,  Vol.  122—5 
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29  N.  E.  43.  The  indirect  interest  arising  from  the  fact  that 
the  value  of  their  stock  may  be  increased  or  diminished  by 
a  judgment  or  decree  against  the  corporation  does  not  au- 
thorize each  one,  or  a  majority  or  all  of  the  stockholders, 
in  their  own  names,  to  prosecute  a  writ  of  error  to  reverse 
such  judgment  or  decree. 

The  plaintiffs  in  error  Winterbum  and  Murray  had  no 
right  to  sue  out  the  writ  of  error,  and  the  "White  Brass 
Castings  Company,  the  only  proper  plaintiff  in  error,  should 
have  been  permitted  to  dismiss  the  writ  as  to  it.  It  Avill 
therefore  be  ordered  that  the  order  made  at  the  October 
term  denying  the  motion  of  the  White  Brass  Castings  Com- 
pany to  dismiss  the  writ  as  to  it  be  set  aside  and  that  the 
writ  of  error  be  dismissed  as  to  all  the  plaintiffs  in  error. 

Writ  dismissed. 


On  Who  is  Entitled  to  Appeal  as  a  party  interested  or  injured,  see 
the  note  to  In  re  Switzer,  119  Am.  St.  Rep.  740. 

On  Actions  by  Stockholders  in  behalf  of  their  corporations,  see  the 
note  to  Johns  v.  McLester,  97  Am.  St.  £ep.  29. 


BANK  OF  EAU  CLAIEE  v.  REED. 

[232  111.  238,  83  N.  E.  820.] 

SCIBE  FACIAS — Want  of  Service  of  Process. — In  scire  facias 
on  a  judgment,  the  defendant  cannot  attack  the  judgment  for  the 
purpose  of  showing  that  it  is  void  for  want  of  jurisdiction,  unless 
the  fact  that  it  is  so  void  appears  on  the  face  of  the  record,  (pp. 
67,  68.) 

SCIRE  FACIAS — Jury  Trial. — The  defendant  in  scire  facias  is 
not  entitled  to  a  jury  trial  on  the  issue  of  nul  tiel  record.  Such  issue 
is  triable  by  the  court  and  must  be  determined  by  it  from  an  inspec- 
tion of  the  record  itself,     (p.  68.) 

JUDICIAL  NOTICE. — The  Court  Takes  Judicial  Notice  of  Its 
Own  Records,  and  may  hence  overrule  objections  to  such  record  made 
on  the  ground  that  there  is  no  proof  that  it  is  a  record  of  the  court. 
(p.  68.) 

SCIRE  FACIAS. — The  Proper  Judgment  in  Scire  Facias  is  that 
the  plaintiff  have  execution  of  the  judgment  described  in  the  writ,  but 
a  judgment  that  the  original  judgment  be  revived  and  stand  in  full 
force  and  effect  as  of  the  date  of  the  rendition  thereof,  and  that  the 
plaintiff  have  execution  against  the  defendant  for  such  judgment,  to- 
gether with  the  costs  of  the  original  action  and  this  action,  is  not 
improper  in  form.     (pp.  68,  69.) 
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Charles  F.  Davies  and  Sol.  Rosenblatt,  for  the  appellant. 
Isham,  Lincoln  &  Beale,  for  the  appellee, 

23»  CARTWRIGHT,  J.  A  writ  of  scire  facias  was  is- 
sued out  of  the  office  of  the  clerk  of  the  circuit  court  of 
Cook  county  to  revive  a  judgment  entered  by  that  court 
on  April  30,  1894,  in  favor  of  Bank  of  Eau  Claire,  appellee, 
against  William  S.  Reed,  appellant,  for  eleven  hundred 
and  sixty-two  dollars  and  eight  cents  and  costs.  The  de- 
fendant filed  three  pleas:  First,  nul  tiel  record;  second, 
that  the  court  had  no  jurisdiction  over  him  to  enter  the 
judgment,  and  that  said  judgment  was  therefore  void; 
third,  that  he  was  never  served  with  process  in  the  action 
in  which  the  judgment  was  rendered  and  that  the  return 
of  service  of  process  therein  was  untrue,  wherefore  the 
judgment  was  null  and  void.  The  plaintiff  joined  issue 
on  the  first  and  second  pleas  and  demurred  to  the  third. 
The  court  sustained  the  demurrer  and  the  defendant 
elected  to  stand  by  the  plea.  The  cause  came  on  for  trial 
and  the  defendant  demanded  a  trial  by  **®  jury,  which 
was  denied,  and  he  excepted  to  the  denial.  The  court 
found  the  issues  for  the  plaintiff  and  entered  a  judgment 
of  revivor,  which  has  been  affirmed  on  appeal  by  the  branch 
appellate  court  for  the  first  district. 

It  is  first  contended  that  the  trial  court  erred  in  sustain- 
ing the  demurrer  to  the  third  plea,  which  admitted  that 
the  record  in  the  suit  showed  service  of  process  upon  the 
defendant  but  alleged  that  the  return  of  such  service  was 
untrue.  The  question  raised  by  the  demurrer  was  whether 
defendant  could  contradict  the  record  by  evidence  aliunde 
thdt  he  was  not,  in  fact,  served  with  process.  The  only 
question  to  be  determined  in  a  proceeding  by  scire  facias 
to  revive  a  judgment  is  whether  the  plaintiff  has  a  right, 
as  against  the  defendant,  to  have  the  judgment  executed. 
That  rule  was  stated  in  Smith  v.  Stevens,  133  111.  183,  24 
N.  E.  511,  and  in  connection  with  the  rule  the  court 
quoted  from  Dowling  v.  McGregor,  91  Pa.  410,  as  follows: 
"The  only  defense  in  the  trial  of  the  scire  facias  on  a  judg- 
ment is  a  denial  of  the  existence  of  the  judgment  or  proof 
of  a  subsequent  satisfaction  or  discharge  thereof."  The 
defenses  available,  and  which  go  to  the  plaintiff's  right, 
as  against  the  defendant,  to  have  the  judgment  executed, 
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are,  that  there  is  no  such  record,  or  that  the  judgment  has 
been  paid  or  released,  or  there  has  been  an  accord  and 
satisfaction.  The  defendant,  under  the  plea  of  nul  tiel 
record,  may  show  the  judgment  to  be  void  for  want  of  ju- 
risdiction, if  that  fact  appears  from  an  inspection  of  the 
record,  but  he  cannot  attack  it  collaterally  by  contradict- 
ing the  record:  23  Cyc.  1457.  A  plea  to  a  writ  of  scire 
facias  to  revive  a  judgment  denying  service  of  process  is 
a  collateral  attack  on  the  judgment,  and  the  defendant  is 
not  entitled  to  make  such  an  attack  by  evidence  aliunde 
against  a  record  which  shows  valid  service.  The  court 
did  not  err  in  sustaining  the  demurrer. 

The  next  point  insisted  upon  is,  that  the  court  erred  in 
denying  to  the  defendant  a  jury  trial.  A  defendant  may 
plead  matter  in  discharge  of  the  judgment  which  raises  an 
^'**^  issue  of  fact  for  a  jury,  but  the  issue  under  a  plea  of 
nul  tiel  record  is  to  be  determined  by  the  court  from  an 
inspection  of  the  record  itself.  The  plea  of  nul  tiel  record 
raises  but  one  question,  and  that  is  whether  there  is  such 
a  record  as  that  set  out  in  the  writ,  and  that  question  is 
to  be  determined  by  the  court:  19  Ency.  of  PI.  &  Pr.  286. 
The  defendant  was  not  entitled  to  a  jury  trial  under  the 
first  plea  of  nul  tiel  record,  or  the  second,  which  raised 
no  issue  of  fact  outside  of  the  record. 

The  next  complaint  is,  that  the  court  admitted  the  record 
of  the  judgment  without  proof  that  it  was  the  record  of 
that  court.  The  court  was  right  in  overruling  the  objec- 
tion to  the  record  for  the  reason  that  the  court  knows 
its  own  records  and  will  take  judicial  notice  of  them: 
Robinson  v.  Brown,   82  111.   279. 

Finally,  it  is  argued  that  the  judgment  is  not  in  proper 
form.  The  judgment  is  that  the  original  judgment  be  re- 
vived and  stand  in  full  force  and  effect  as  of  the  date  of 
the  rendition  thereof,  and  that  the  plaintiff  have  execution 
against  the  defendant  for  said  judgment,  together  with  the 
plaintiff's  costs  in  the  original  action  and  this  action.  The 
judgment  under  a  scire  facias  to  revive  a  judgment  is  not 
quod  recuperet  for  the  amount  due,  but  its  object  is  to 
revive  the  judgment  just  as  it  formerly  existed  and  to  re- 
invest it  with  the  same  attributes  and  conditions  which 
originally  belonged  to  it.  The  material  part  of  the  judg- 
ment is  that  the  plaintiff  have  execution  of  the  judgment 
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described  in  the  writ,  and  the  judgment  in  this  case  is  not 
improper  in  form:  Waterbury  Nat.  Bank  v.  Reed,  231  111. 
246,  83  N.  E.  188. 

The  trial  court  did  not  commit  any  error  in  the  proceed- 
ing, and  the  appellate  court  was  right  in  affirming  the 
judgment. 

The  judgment  of  the  appellate  court  is  affirmed. 


SCIRE   FACIAS. 
I.  Definitions,  70. 
II.  Classification  and  Nature  and  Object  of,  70. 

III.  Abolition  or  Continuance  of  the  Eemedy,  73. 

IV.  On  What  Proceedings  may  Issue. 

a.  To  Enforce  Obligations  of  Record. 

1.  The  General  Rule,  73. 

2.  Obligations    of   Bail   in   Civil    and   of    Sureties   in 

Criminal  Proceedings,  73. 

3.  Other  Obligations  Taken  in  Judicial  Proceedings,  75. 

4.  Judgments  at  Law,  75. 

6.  Judgments    Which    are    Conditional,    Uncertain,    or 
Payable  in  Installments,  76. 

6.  Chancery  and  Other  Decrees,  76. 

7.  Where  the^'Judgment  or  Decree  Appears  to  be  Satis- 

fied, 77. 
T>.  To  Enforce  Obligations  not  Incident  to  Prior  Judicial 
Proceedings. 

1.  Mortgages,  77. 

2.  Mechanics'  Liens,  78. 

e.  To  Terminate  Pre-existing  Bights  or  Interests. 

1.  Forfeiture   of   Charters   or   Dissolution   of   Coxpora- 

tions,  78. 

2.  Annulling  Letters  Patent,  79. 

V.  Necessity  for. 

a.  Because   of  the   Failure  to   Issue   Execution  Within  a 

Year  and  a  Day,  79. 

b.  Because  there  has  been  a  Change  of  the  Parties  Without 

the  Death  of  Either,  79. 

c.  Because  of  a  Change  in  the  Parties  by  Death,  80. 

d.  Because  of  the  Apparent  Satisfaction  of  the  Judgment,  82. 

e.  Because  of  the  Happening  of  Some  Fact  After  the  En- 

try of  the  Judgment,  82. 

f .  Because  the  Proceeding  is  Essentially  a  New  Action,  82. 

VI.  Consequences  of  not  Prosecuting,  82. 
Vn.  Who  may  Prosecute,  83. 

Vm.  Against  Whom  may  be  Prosecuted. 

a.  The  Original  Parties,  85. 

b.  Where   there   are   New   Parties. 

1.  Questions  of  Joinder,  86. 

2.  Illustrations  of  New  Parties  Against  Whom  the  Pro- 

ceeding must  be  Prosecuted,  88. 

IZ.  The  Proceedings  to  Obtain,  89. 
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X.  Pleadings. 

a.  The  Complaint  or  Declaration,  90. 

b.  On  Behalf  of  the  Defendant,  91. 

XI.  From  What  Courts  and  to  What  Places  may  Issue,  91. 
XII.  Form  and  Contents  of,  92. 

XIII.  Amendments,  96. 

XIV.  Service   of  the  Writ. 

a.  Actual,  When  Unnecessary,  98, 

b.  Irregularities  in,  100. 
XV.  The  Return,  101. 

XVI.  Judgment  by  Default,  102. 
XVII.  Defenses  and  Their  Presentation,  103. 
XVm.  Plaintiff's  Response  to  Defendant's  Plea  or  Defense,  107. 
XIX.  The  Time  Within  Which  the  Writ  must  be  Sued  Out,  107. 

XX.  The  Eight  to  Trial  by  Jury,  108. 
XXI.  The  Judgment  and  Its  Form  and  Substance,  109. 
XXII.  The  Effect  of  the  Judgment,  110. 

XXIII.  Second  Scire  Facias,  113. 

XXIV.  Form  of  Execution  upon,  113. 

I.    Definitions. 

"A  scire  facias  is  a  writ  founded  on  some  matter  of  record,  as  a 
recognizance,  judgment,  etc.,  on  which  it  lies  to  obtain  execution, 
or  for  other  purposes,  as  to  repeal  letters  patent,  hear  errors,  etc. 
In  general,  it  is  a  judicial  writ  issuing  out  of  the  court  where  the  rec- 
ord is,  yet  because  the  defendant  may  plead  thereto,  it  is  considered  in 
law  an  action;  therefore  a  release  of  all  actions  is  a  good  bar  to 
scire  facias":  Tidd's  Practice,  1090;  Lloyd  v.  State,  Minor,  34; 
Bentley  v.  Sevier,  Hemp.  249,  Fed.  Cas.  No.  18,233;  Collins  v. 
McBlair,  29  App.  D.  C.  354.  "A  scire  facias  is  a  judicial  writ  is- 
sued for  the  purpose  of  substantiating  and  carrying  into  effect  an 
antecedent  judgment":  Denegre  v.  Haun,  13  Iowa,  240;  Jarvis  v. 
Eathburn,  Kirby,  220.  According  to  Mr.  Bingham's  definition,  "a 
scire  facias  is  a  judicial  writ,  founded  on  some  matter  of  record, 
and  having  for  its  object  the  prevention  of  undue  surprise  by  inter- 
posing itself  as  a  warning  between  judgment  and  execution — when- 
ever any  new  party  is  to  be  charged  or  benefited  by  such  execu- 
tion; whenever  such  execution  is  contingent,  after  judgment  on  the 
existence  of  certain  circumstances,  to  be  first  proved  by  the  party 
charging;  and  lastly,  whenever  execution  has  been  delayed  beyond 
a  year  and  a  day  after  judgment  signed,  that  delay  not  arising 
from  the  party  charged":  Bingham  on  Judgments  and  Executions, 
sec.   122. 

IL    Classification  and  Nature  and  Object  of. 
A  scire  facias  may  be  for  one  of  two  quite  different  purposes,  and 
perhaps  because  of  this  have  resulted   the   apparently   contradictory 
statements  that  it  is  a  new  action,  and  that  it  is  not  such  an  ac- 
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tion,  but  merely  the  eontinnance  of  an  old  action.  It  may  be  for 
the  purpose  of  obtaining  execution  upon,  or  otherwise  making  ef- 
fective, a  pre-existing  judgment,  or  to  obtain  a  judgment  where 
none  has  before  existed.  In  the  latter  case  it  is  clearly  a  new 
action.  In  the  former,  though  it  is  attended  with  some  of  the  quali- 
ties of  an  action,  it  is  but  a  mode  of  obtaining  execution  in  an 
action  which  has  already  terminated  in  a  judgment:  Pollard  v.  Eck- 
ford,  50  Miss.  631;  McDowell  v.  Asbury,  66  N.  C.  444.  With  re- 
spect to  cases  of  the  second  class,  a  scire  facias  is  a  writ  issuing 
out  of  the  court  wherein  the  record  is,  reciting  the  judgment,  sug- 
gesting the  grounds  entitling  plaintiff  to  execution,  and  requiring 
the  defendant^  to  make  known  the  reason,  if  any  there  is,  why  the 
execution  should  not  is^sue:  Walker  v.  Wells,  17  Ga.  547,  63  Am. 
Dec.  252;  Challenor  v,  Niles,  78  111.  78;  Vallance  v.  Sawyer,  4  Greenl. 
62;  Kennebec  S.  T.  Co.  v,  Eich,  100  Me.  62,  60  Atl.  702;  WUson 
V,  Tiernan,  3  Mo.  577;  Tindall  v.  Carson,  16  N.  J.  L.  94;  Dougherty's 
Estate,  9  Watts  &  S.  189,  42  Am.  Dec.  326;  Grimke's  Exrs.  v. 
Mayrant,  2  Brev.  202;  Carlton  v.  Young,  1  Aik.  332.  "A  gcire 
facias  to  revive  a  judgment  is  i\pt  an  original,  but  a  judicial,  writ, 
founded  on  some  matter  of  record,  to  enforce  execution  of  it; 
and,  properly  speaking,  is  only  the  continuation  of  an  action — a 
step  leading  to  the  execution  of  a  judgment  already  obtained, 
and  enforcing  the  original  demand  for  which  the  action  was  brought. 
It  creates  nothing  anew,  but  may  be  said  to  reanimate  that  which 
before  had  existence,  but  whose  vital  powers  and  faculties  are,  as  it 
were,  suspended,  and  without  its  salutary  influence  would  be  lost": 
Brown  v.  Harley,  2  Fla.  159.  A  scire  facias  is  said  not  to  be  a  com- 
mon-law writ,  but  to  have  been  given  by  the  statute  13  Edward  I, 
chapter  45,  to  obviate  the  necessity  for  suing  upon  a  judgment 
after  the  time  for  issuing  execution  thereon  had  expired:  Union 
Bank  v.  Powell's  Heirs,  3  Fla.  175,  52  Am,  Dec.  367;  Garner  v. 
Hays,  3  Mo.  436;  Harmon  v.  Dedriek,  3  Barb.  192;  Offutt  v.  Hender- 
son, 2  Cranch  C.  C.  553,  Fed.  Cas.  No.  10,451. 

Doubtless  because  of  the  two  different  objects  sought  and  at- 
tained by  this  writ,  the  apparently  contradictory  statements  have 
frequently  been  made  that  a  scire  facias  is  a  new  action,  or,  at 
least,  in  the  nature  of  a  new  action:  Blackwell  v.  State,  3  Ark. 
320;  Smyth  v.  Eipley,  33  Conn.  306;  Ensworth  v.  Davenport,  9  Conn. 
390;  Gibbons  v.  Goodrich,  3  111,  App.  590;  People  v.  Phelps,  17  111, 
200;  Pickett  v,  Pickett,  2  Miss.  267;  Potter  v.  Titcomb,  13  Me. 
136;  Kirkland  v,  Krebs,  34  Md,  93;  Simpson  v.  Watson,  15  Mo,  App, 
425;  Walsh  v.  Bosse,  16  Mo.  App.  231;  Greenway  v.  Dare,  6  N.  J.  L. 
305;  Thompson  v.  Hammond,  1  Edw.  Ch.  497;  Stewart  v.  Peterson's 
Exr.,  63  Pa.  230;  State  Bank  v.  Vance's  Admr.,  9  Yerg.  471;  Bilbo 
V.  Allen,  4  Heisk.  31;  Howard  v.  Bandall,  58  Vt.  564,  5  Atl.  403; 
Farrell  v.  Gleason,  11  Clark  &  F.  702;  Winter  v.  Kretcham,  2  Term 
£ep.  46;  and,  on  the  other  hand,  that  it  is  not  a  new,  but  merely  the 
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continuance  of  an  old,  action:  Turner  v.  Dupree'a  Admr.,  19  Ala. 
198;  Dickinson  v.  Allison,  10  Ga,  557;  Heath  v.  Bates,  70  Ga.  C33; 
Challenor  v.  Niles,  78  111.  78;  Denegre  v.  Haun,  13  Iowa,  240;  Todd 
V.  Darling,  11  Me.  34;  Adams  v.  Rowe,  11  Me.  89,  28  Am.  Dec.  260; 
Kennebec  8.  T.  Co.  v.  Eich,  100  Me.  62,  60  Atl.  702;  State  v.  Heed, 
62  Mo.  559;  Long  v.  Thormond,  83  Mo.  App.  227;  Trimble  v.  Elkin, 
88  Mo.  App.  229;  Irwin  v.  Nixon's  Exrs.,  11  Pa.  419,  51  Am.  Dec. 
550;  Eldred  v.  Ilazelett's  Admr.,  38  Pa.  16;  Ingram  v.  Belk,  2 
Strob.  207,  47  Am.  Dec.  591;  Carter  v.  Carriger's  Admr.,  3  Yerg. 
411,  24  Am.  Dec.  585;  Hopkins  v.  Howard,  12  Tex.  7;  Masterson  v. 
Cundiff,  58  Tex.  472;  State  v.  Treasurer,  7  Vt.  52;  Fitzhugh  v.  Blake, 

2  Cranch  C.  C.  37,  Fed.  Cas.  No.  4840;  Cullen  County  Nat.  Bank  v. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556;  Wright  v.  ISTutt,  1  Term 
Rep.  388.  Some  of  these  apparently  inconsistent  statements  ema- 
nated from  the  same  court  and  in  cases  where  there  was  no  inten- 
tion by  one  decision  or  opinion  to  overrule  or  question  another,  and 
in  each  case  the  statement  was  probably  unquestionably  true  if 
restricted  to  proceedings  of  the  class  to  which  it  was  applied. 
Though  the  proceeding  is  based  upon,  or  for  the  purpose  of  obtain- 
ing execution  on,  a  judgment  or  otherwise  making  it  operative,  it 
may,  perhaps,  for  some  purposes  be  classed  as  an  action;  as,  for 
instance,  when  the  question  relates  to  the  statute  of  limitations. 
Nevertheless,  speaking  properly,  it  cannot  be  deemed  an  action, 
because  no  cause  of  action  beyond  the  old  judgment  can  be  as- 
serted; no  ground  of  defense  anterior  to  the  old  judgment  can  be 
brought  forward;  no  relief  beyond  that  embraced  in  the  old  judgment 
can  be  obtained;  and  finally  the  judgment  entered  upon  the  scire 
facias  is  simply  "that  the  plaintiff  have  execution  for  the  judg- 
ment mentioned  in  the  scire  facias,  and  costs":  Hanly  v.  Adams, 
15  Ark.  232;  Vredenberg  v.  Snyder,  6  Iowa,  39;  Murray  v.  Baker,  5 
B.  Mon.  172;  Woolstone  v.  Gale,  9  N.  J.  L.  32;  Tindall  v,  Carson,  16 
N.  J.  L.  94;  Camp  v.  Gainer,  8  Tex.  372;  and  whatever  destroys 
the  effect  of  the  original  judgment  also  destroys  the  effect  of  its 
revival  by  scire  facias.  Hence,  if  the  original  judgment  has  been 
reversed  or  satisfied,  there  can  be  no  execution  issued  pursuant  to 
the  revival  by  scire  facias:  Eldred  v.  Hazlett's  Admr.,  38  Pa.  16. 
In  Pennsylvania,  the  practice  in  scire  facias  and  the  judgment 
therein  are  different  from  what  they  are  under  the  common-law 
forms  of  procedure,  and  accomplish  results  very  similar  to  those 
brought   about   by   an   action   upon   a  judgment:   Custer   v.   Detterer, 

3  Watts  &  S.  28;  Shaefer  v.  Child,  7  Watts,  84;  Fries  v.  Watson,  5 
Serg.  &  R.  220.  In  Vermont,  it  has  been  held  that  the  writ  could 
issue  as  an  attachment:  Treasurer  of  State  v.  Moore,  1  Tyler,  329; 
and  in  Arkansas,  it  is  said  to  be  in  the  nature  of  a  writ  of  sum- 
mons: Alexander  v.  Steel,  13  Ark.  392;  Hanly  v.  Adams,  15  Arlu 
232L 
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m.    Abolition  or  Continuance  of  the  Semedy. 

The  adoption  of  the  common  law  of  England  by  the  several  state* 
included  with  it  the  right  to  pursue  the  remedy  by  scire  facias,  be- 
cause the  English  statutes  relating  to  it  were  in  force  prior  to  the 
American  Eevolution:  Union  Bank  v.  Powell's  Heirs,  3  Fla.  175,^ 
52  Am.  Dec.  367;  Garner  v.  Hays,  3  Mo.  436;  Williamson  v.  Craw- 
ford, 7  Gratt.  202;  Offutt  v.  Henderson,  2  Cranch  C.  C.  553,  Fed. 
Cas.  No.  10,451;  and  a  statute  will  not  be  construed  as  taking  away 
the  inherent  power  of  the  courts  to  proceed  by  this  writ,  unless 
such  construction  is  necessarily  inferable  from  the  language  used: 
Kennebec  S.  T.  Co.  v.  Eich,  100  Me.  62,  60  Atl.  702.  By  the  reform 
Code  of  Procedure  adopted  in  many  of  the  states  the  objects  sought 
by  scire  facias  may  generally  be  accomplished  by  some  other  rem- 
edy, and  by  statute  this  writ  has  been  impliedly  or  expressly  abolished 
in  several  of  the  states:  Humiston  v.  Smith,  21  Cal.  129;  Hughes  v. 
Shreve,  60  Ky.  (1  Met.)  547;  Haupt  v.  burton,  21  Mont.  572,  69  Am. 
St.  Rep.  698,  55  Pac.  110;  De  Baca  v.  Wilcox,  11  N.  Mex.  346,. 
68  Pac.  922;  Catskill  Bank  v.  Sanford,  4  How.  Pr.  100,  2  Code  Rep. 
58;  Cameron  v.  Young,  6  How.  Pr.  372;  Alden  v.  Clark,  11  How. 
Pr.  209;  Thurston  v.  King,  1  Abb.  Pr.  126;  People  v.  Clarke,  9- 
N.  Y.  349;  McDowell  v.  Asbury,  66  N.  C.  444;  State  v.  Shively,  lO- 
Or.  267. 

rv.    On  What  Proceedings  may  Issue. 

a.    To   Enforce   Obligations   of   Becord. 

1.  The  General  Bule. — It  is  perhaps  too  broad  a  statement  to  say^ 
that  a  scire  facias  lies  on  every  debt  of  record.  Nevertheless,  state- 
ments of  this  character  are  by  no  means  infrequent,  and  seem  to 
warrant  the  assumption  that  whenever  an  obligation  exists  by  mat- 
ter of  record,  its  enforcement  by  scire  facias  is  proper:  Leland  v. 
Barry,  69  111.  348;  Martin  v.  Gorden,  4  Tenn.  (3  Hayw.)  173; 
Searcey  v.  Whitesides,  6  Tenn.  (5  Hayw.)  120.  We  believe  it  will 
be  found,  however,  that  the  matters  of  record  falling  within  the 
rule  are  restricted  to  obligations  entered  into  as  a  part  of,  or  in 
connection  with,  judicial  proceedings  whereby  the  obligors  under- 
take to  pay,  or  are  by  law  made  liable  to  pay,  sohie  specific  sum  as 
a  result  of  such  a  proceeding  or  for  the  purpose  of  assuring  the  doing 
of  some  act  required  to  be  done  in  connection  with  the  proceeding, 
and,  in  a  few  stateis,  demands  arising  from  recorded  mortgages  and 
mechanics'  liens. 

2.  Obligations  of  Bail  In  Civil  and  of  Sureties  In  Criminal  Pro- 
ceedings.— If  in  a  civil  action  persons  become  bail  or  sureties  by 
some  writing  that,  in  the  event  of  the  happening  of  some  contin- 
gency which  may  occur  in  the  action,  they  will  become  answerable 
to  one  of  the  parties  for  the  payment  of  a  sum  of  money,  and  the 
happening  of  the  contingency  consummates  the  liability,  the  remedy 
of  the  party  to  enforce  the  liability  so  accruing  in  his  favor  is  by 
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scire  facias,  and  generally,  in  the  absence  of  some  statute  to  the 
contrary,  such  remedy  is  exclusive,  and  prevents  the  maintenance 
of  an  independent  action  against  the  bailor:  Kenan  v.  Carr,  10  Ala. 
S67;  Reed  v.  Sullivan,  1  Ga.  292;  Ford  v.  Lane,  8  Ga.  322;  Davidson 
V.  Carter,  9  Ga,  501;  Ansley  v.  Harris,  22  Ga.  616;  Gilmore  v.  Lid- 
den,  23  Ga.   14;   Nichols  v.  Woodrufif,  6  Blackf.   180;  Price   v,  Lee, 

1  Bibb.  434;  McMahan  v.  Knox,  4  Bibb.  450;  Perrott  v.  Strong,  9 
Dana,  126;  Bruce  v.  Colgan,  2  Litt.  284;  Kelly  v.  Porter,  6  B.  Mon. 
454;  Hale  v.  Buss,  1  Me.  334;  Morrill  v.  Walker,  24  Me.  237; 
Packard  v.  Brewster,  59  Me.  404;  Hewins  v.  Currier,  62  Me.  236; 
Cappeau's  Bail  v.  Middleton,  1  Har.  &  G.  154;   Champion  v,  Noyes, 

2  Mass.  481;  Crane  v.  Keating,  13  Pick.  339;  Gale  v.  Boyle,  6  Cush. 
138;  Heustis  v.  Eivers,  103  Mass.  398;  Brooks  v.  Eeynolds  (Mass.), 
83  N.  E.  319;  Howell  v.  March,  1  Mo.  182;  Priest  v.  Whitlow,  1  Mo. 
259;  Pierce  v.  Bead,  2  N.  H.  359;  Hunter  v.  Hill,  3  N.  C.  223;  Gov- 
ernor V.  Jones,  9  N.  C.  359;  Troy  v.  Williamson,  18  N.  C.  252; 
Allesio  V.  Blesh,  148  Pa.  365,  26  Atl.  1073;  Usher  v.  Frink,  3  Brev. 
84;  Watson  v.  Bancroft,  4  Strob.  218;  Searcey  v.  Whitesides,  5 
Hayw.  120;  Belknap  v.  Davis,  21  Vt.  409;  Strong  v.  Edgerton,  22 
Vt.  249;  Davis  v.  Dorr,  30  Vt.  97;  Garland  v.  Ellis,  2  Leigh,  555; 
Branch  v.  Webb,  7  Leigh,  371. 

A  similar  practice  prevails  when  in  criminal  proceedings  a  recogni- 
zance or  other  obligation  is  taken  that  the  accused  will  appear  and 
answer  the  charge,  or  will  surrender  himself  in  judgment,  or  will 
do  any  other  act  for  the  doing  of  which  he  is  authorized  to  give 
security.  The  remedy  of  the  state  or  people  when  there  is  a  breach 
of  the  recognizance  or  other  liability  is  by  scire  facias:  Whitted  v. 
Governor,  6  Port.  335;  Lloyd  v.  State,  Minor,  34;  Hall  v.  State,  15 
Ala.  431;  Hatch  v.  State,  40  Ala.  718;  Gresham  v.  State,  48  Ala.  625; 
Hunt  V.  State,  63  Ala.  196;  State  v.  Posey,  79  Ala.  45;  Gray  v. 
State,  5  Ark.  265;  Darby  v.  State,  21  Ark.  523;  Littleton  v.  State, 
46  Ark.  413;  Sans  v.  People,  8  HI.  327;  People  v.  Watkins,  19  HI. 
117;  Compton  v.  People,  86  HI.  176;  Kepley  v.  People,  123  HI.  367, 
13  N.  E.  512;  Crandall  v.  State,  6  Blackf.  284;  State  v.  Carr,  4 
Iowa,  289;  State  v.  Glass,  9  Iowa,  325;  Simpson  v.  Commonwealth, 
1  Dana,  523;  Commonwealth  v.  Miller,  4  B.  Mon.  418;  State  v. 
Harlow,  26  Me.  74;  State  v.  Brown,  41  Me.  835;  State  v.  Chandler, 
79  Me.  172,  8  Atl.  553;  Commonwealth  v.  Stebbins,  70  Mass.  (4 
Gray)  25;  State  v.  Borroum,  25  Miss.  203;  Tucker  v.  State,  55  Miss. 
452;  State  v.  Ricketts,  67  Miss.  409,  7  South.  282;  Robertson  v.  State, 
87  Miss.  285,  39  South.  478;  State  v.  Rogers,  36  Mo.  138;  State  v. 
Woerner,  33  Mo.  216;^  State  v.  Morgan,  124  Mo.  467,  28  S.  W.  17; 
State  v.  Baughman  (Mo.  App.),  74  S.  W.  433;  State  v.  Kinne,  39 
N.  H.  129;  State  v.  Dowd,  43  N.  H.  454;  State  v.  Stout,  11  N.  J.  L. 
124;  Slape  v.  State,  44  N,  J.  L.  264;  State  v.  Mills,  19  N  C.  552; 
State  V.  Wilder,  13  S.  C.  344;  Fields  v.  State,  Mart.  &  Y.  168;  State 
V.  Arledge,  2  Sneed,  229;  Gay  v.  State,  20  Tex.  504;  Barrera's  Sure- 
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ties  V.  State,  32  Tex.  644;  Brown  v.  State,  43  Tex.  349;  Wood  v. 
Commonwealth,  4  Eand.  329;  Gedney  v.  Commonwealth,  14  Gratt.  318. 
In  cases  of  this  class,  however,  the  court  generally  enters  some  order 
or  declaration  which  la  equivalent  in  effect  to  a  judgment  nisi, 
and  the  subsequent  proceeding  by  scire  facias  may  well  be  regarded 
as  resting  on  a  judgment  rather  than  upon  the  recognizance  or  other 
writing.  So  far  as  the  courts  have  spoken  on  the  subject,  they 
seem  to  regard  the  remedy  by  scire  facias  as  cumulative  rather 
than  as  exclusive,  and  therefore,  allow  it  to  be  brought  by  action 
at  law  upon  the  bond  against  the  sureties  thereon:  Littleton  v.  State, 
46  Ark.  413;  State  v.  Glass,  9  Iowa,  325;  State  v.  Kinne,  39  N.  H. 
129;  State  v.  David,  43  N.  H.  454;  State  v.  Welch,  59  N.  H.  134. 

3.  Other  Obligations  Taken  in  Judicial  Proceedings. — There  are 
other  obligations  for  the  payment  of  money  taken  as  a  part  of,  or  as 
incident  to,  judicial  proceedings  which  may  also,  in  some  of  the 
statesi,  be  enforced  by  scire  facias,  as  where  the  statute  provides 
that  the  indorser  of  a  writ  shall  be  answerable  to  the  defendant  for 
his  costs,  in  which  case  the  liability  need  not  be  enforced  by  action, 
but  scire  facias  may  be  resorted  to  instead,  and  perhaps  is  the 
exclusive  remedy  where  the  statute  does  not  provide  for  the  main- 
tenance of  an  action:  How  v.  Codman,  4  Me.  79;  McClellan  v.  Cod- 
man,  22  Me.  308;  Merrill  v.  Walker,  24  Me.  237;  Buggies  v.  Ives, 
6  Mass.  494;  Miller  v.  Washburn,  11  Mass.  411;  McGee  v.  Barber, 
14  Pick.  212;  Farnum  v.  Bell,  3  N.  H.  72;  Barron  v.  Morrison,  44  N.  H. 
226;  Newsom's  Admr.  v.  Ean,  18  Ohio,  240;  Pullman  Palace  Car  Co. 
V.  Washburn,  66  Fed.  790.  Scire  facias  may  also  issue  for  the  en- 
forcement of  a  liability  created  by  the  giving  of  a  bond  for  the 
issuing  of  an  injunction,  where  such  bond  is  made  by  statute  a  part 
of  the  record:  Bozman  v.  Armistead,  4  N.  C.  616.  But  the  rule  is 
otherwise  where  the  bond  relied  upon  is  one  for  the  issuing  of  a 
temporary  injunction  and  such  injunction  has  been  vacated  or  de- 
nied by  the  trial  judge  in  the  cause:  Smith  v.  Jewell,  71  Conn. 
473,  42  Atl.  657.  In  some  of  the  states  a  liability  exists  against 
defaulting  witnesses  who  have  been  subpoenaed  to  appear,  and  this 
liability  may  be  enforced  by  scirce  facias  against  such  witnesses 
if  there  is  some  order  equivalent  to  a  judgment  nisi  fixing  their 
default:  Emanual  v.  Ketchum,  21  Ala.  257;  Spence  v.  Simmons, 
21  Ala.  563;  Pomeroy  v.  State,  40  Ala.  63;  Gwynn  v.  State,  64 
Miss.  324,  1  South.  237;  Smith  v.  Barger,  9  Yerg.  322;  State  v. 
Lacy,  3  Humph.  225;  Knott  v.  Smith,  2  Sneed,  244;  Upton  v.  Qird- 
ner,  8  Baxt.  183;  Rogers  v.  Goins,  95  Tenn.  361,  32  S.  W.  197. 

4.  Judgments  at  Law. — Independently  of  any  statute,  scire  facias 
may  issue  for  the  enforcement  of  a  judgment  in  a  real  action  and 
also  in  actions  of  ejectment  and  actions  of  a  mixed  nature:  Chest- 
nut V.  Chestnut,  77  111.  346;  Proprietors  of  Kennebec  Purchase  v. 
Davis,  1  Me.  309;  Anonymous,  1  Code  Rep.  118;  Longstreth  v.  Gray, 
1  Watts,  60;   Skidmore  v.  Bradford,  4  Pa.  296;  Jones  v.  Dilworth, 
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63  Pa.  447;  Hess  v,  Sima,  1  Yerg.  143;  Carson's  Exrs.  v.  Richardson, 
4  Tenn.  (3  Hayw.)  231;  Withers  v.  Harris,  2  Ld.  Raym.  806;  Proctor 
V.  Johnson,  2  Salk.  600;  and  at  the  present  time,  unless  scire  facias 
has  been  abrogated  by  statute,  it  ia  the  proper  remedy  for  the  pur- 
pose of  obtaining  execution  of  judgments  of  every  class:  Carson's 
Exrs.  T.  Richardson,  4  Tenn,  (3  Hayw.)  231;  though  not  necessary 
where  such  judgment  was  entered  under  warrants  of  attorney: 
Longstreth  v.  Gray,  1  Watts,  60;  Skidmore  v.  Bradford,  4  Pa.  296; 
Jones  V.  Dilworth,  63  Pa.  447. 

5.  Judgments  Which  are  Conditional,  Uncertain  or  Payable  in  In- 
stallments.— To  support  a  proceeding  by  scire  facias  on  a  judgment, 
it  must  appear  that  there  is  a  judgment  establishing  plaintiff's  right 
to  a  specific  sum  of  money  ascertainable  by  inspecting  the  record 
and  making  the  computations  justified  thereby,  and  without  resorting 
to  evidence  not  found  in  the  record  for  the  purpose  of  determining 
the  amount  for  which  the  plaintiff  is  entitled  to  execution:  Chestnut 
V.  Chestnut,  77  HI.  346.  A  departure  from  this  rule  has  been  sanc- 
tioned by  permitting  evidence  as  to  the  amount  due  as  incident  to 
the  principal  sum,  such  as  interest,  exchange,  and,  in  one  case,  as  to 
what  constituted  a  reasonable  attorney's  fee  for  foreclosing  a  mort 
gage  where  the  foreclosure  was  by  scire  facias:  Camp  v.  Small,  44  HI. 
37;  Clawson  v.  Munson,  55  111.  394;  Chestnut  v.  Chestnut,  77  HI.  346 
Where,  however,  the  judgment  is  for  a  sum  to  be  paid  in  install 
ments  or  upon  specified  conditions  only,  this  remedy  is  not  only  proper 
but  probably  indispensable:  Collins  v.  Collins,  2  Burr,  820,  2  Ld.  Ken 
520;  Willoughby  v.  Swinton,  6  East,  550;  since  it  would  not  be  proper 
to  direct  execution  to  issue  without  some  evidence  that  the  conditions 
authorizing  it  continued  or  that  the  installment  for  which  the  execu- 
tion issued  remained  unpaid.  In  Woodcock  v.  Walker,  14  Mass.  386, 
it  was  held  that  an  order  directing  a  father  to  pay  weekly  a  sum  for 
the  support  of  his  child  and  to  give  bond  for  such  payment  was  not 
enforceable  by  scire  facias,  but  this  holding  was  based  upon  the 
questionable  ground  that  the  order  was  not  for  the  payment  of 
money,  but  only  for  the  furnishing  of  security  therefor,  and  that  the 
remedy  was  hence  in  a  proceeding  for  contempt  for  not  complying 
with  the  order.  There  is  apparently  no  doubt  that  a  judgment  for  the 
payment  of  alimony  at  stated  period  is  enforceable  by  scire  facias 
as  to  any  installment  unpaid  and  in  arrear,  but  this  remedy  is  not 
exclusive:  Morton  v.  Morton,  58  Mass.  (4  Cush.)  518;  Knapp  v.  Knapp, 
134  Mass.  353.  So,  where  a  judgment  has  been  entered  upon  a  bond 
for  breaches  thereof  already  occurred,  with  a  right  to  recover  for 
future  breaches,  scire  facias  is  available  for  the  purpose  of  suggest- 
ing such  subsequently  occurring  breaches  and  obtaining  execution 
therefor:  Johnson  v.  Provincial  Ins.  Co.,  12  Mich.  216,  86  Am.  Dec. 
49;  Duffy  v.  Lytle,  5  Watts,  120. 

6.  Chancery  and  Other  Decrees. — Strictly  speaking,  scire  facias  is 
a  proceeding  at  ^aw,  and  hence  not  available  for  the  enforcement  of 
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decrees  and  other  determinations  of  other  courts:  Kirby's  Admr.  v. 
Anders,  26  Ala.  466;  Hurst  v.  Williamson,  42  Ala.  296;  Jeffreys  v. 
Yarborough,  16  N.  C.  506;  Curtis  v.  Hawn,  14  Ohio,  185.  Where,  how- 
ever, a  statute  authorizes  writs  of  execution  to  issue  for  the  enforce- 
ment of  decrees  of  probate,  chancery  and  other  courts,  such  decrees 
are  substantially  placed  on  the  same  footing  as  a  judgment  of  a  court 
of  law,  and  the  power  to  prosecute  proceedings  thereon  by  scire  facias 
is  impliedly  conferred:  Logan  v.  Cloyd,  1  A.  K.  Marsh.  201;  Isom  v. 
McGehee's  Heirs,  45  Miss.  712;  Cox  v.  Cox,  10  Tenn.  (2  Yerg.)  305; 
Tipton  V.  Tipton,  118  Tenn.  691,  104    S.  W.  237. 

7.  Where  the  Judgment  or  Decree  Appears  to^be  Satisfied. — A 
judgment  or  decree  upon  which  the  prevailing  party  was  originally 
entitled  to  execution  may  appear  to  be  satisfied  when  no  satisfaction 
has  in  fact  taken  place,  as  where  the  entry  of  satisfaction  has  been 
procured  by  fraud  or  is  due  to  mistake,  or  the  satisfaction  appears 
to  have  resulted  from  the  sale  of  property  to  which  the  defendant 
had  no  title,  and  the  sale  has  not  paid  the  judgment,  or  has  but 
partially  paid  it.  "In  this  and  other  cases  where  the  plaintiff's  right 
to  execution  seems  to  be  extinguished,  but  in  which  he  has  in  fact 
obtained  no  satisfaction,  or  but  a  partial  satisfaction,  he  can  by  scire 
facias  bring  the  defendant  before  the  court,  vacate  the  entry  upon 
the  record,  or  make  it  conform  to  the  facts  and  obtain  execution": 
Freeman  on  Execution,  sees.  53,  54,  83;  Steward  v.  Allen,  5  Greenl. 
103;  Wilson  v.  Green,  19  Pick.  433;  Dewing  v.  Durant,  10  Gray,  29; 
McRoberts  v.  Lyon,  79  Mich.  25,  44  N.  W.  160;  Keith  v.  Proctor,  8 
Baxt.  189.  This  is  said  not  to  be  an  appropriate  remedy  in  Ver- 
mont when  the  writ  has  been  levied  upon  real  estate  in  a  defective 
manner,  especially  when  the  defect  does  not  appear  on  the  face  of  the 
levy,  the  statute  having  in  that  state  provided  a  remedy  in  such 
cases  which  is  by  the  courts  held  to  be  exclusive:  Koyce's  Admr.  v. 
Strong,  11  Vt.  248. 

b.    To  Enforce  Obligations  not  Incident  to  Prior  Judicial  Proceedings. 

1.  Mortgages. — Undoubtedly  the  general  declaration  so  frequently 
made  that  scire  facias  must  be  supported  by,  and  be  for  the  purpose 
of  enforcing,  an  obligation  of  record,  and  affirming  expressly  or  im- 
pliedly that  this  remedy  lies  to  enforce  or  obtain  execution  upon  all 
matters  of  record,  had  reference  only  to  proceedings  in  courts  of  law 
to  obtain  execution  upon  the  judgments  of  such  courts  or  upon 
some  writing  taken  or  entered  therein  and  there  made  a  part  of  the 
record  of  the  cause,  or  filed  therein,  bo  that  the  liability  of  the  per- 
son proceeded  against  appeared  either  by  record,  strictly  speaking, 
or  by  some  writing  constituting  a  part  of  the  records  or  files  of  the 
court.  There  are  other  obligations  appearing  by  other  public  records 
for  the  enforcement  of  which  statutes  have  authorized  the  employ- 
ment of  scire  facias  in  a  few  of  the  states.  Thus,  mortgages  are 
generally  required  to  be  filed  and  recorded,  and  thereby  notice  of 
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their  contents  is  conclusively  imputed  to  persons  not  parties  thereto, 
and  the  records  constitute  prima  facie  evidence  of  the  mortgages 
themselves  and  of  the  right  of  the  mortgagees  to  satisfy  the  obliga- 
tion due  to  them  out  of  the  sales  of  the  property  mortgaged.  The 
better  mode  of  enforcing  such  mortgages  is  by  suits  of  foreclosure 
and  for  a  sale  of  the  mortgaged  property.  By  statutes  the  remedy 
by  scire  facias  has  been  created  in  a  few  of  the  states  in  the  case 
of  mortgages  to  secure  the  payment  of  money,  and  by  such  statutes 
mortgagees  are  entitled  to  apply  to  the  court  for  an  order  to  show 
cause  why  a  writ  ought  not  to  issue  for  the  payment  of  the  sum  due 
and  for  the  sale  of  the  property  in  case  payment  is  not  made:  Ency. 
of  PI.  &  Pr.  129;  Del.  Laws  1893,  p.  843;  Starr  &  Curt.  111.  Stats. 
1885,  p.  1642;  Marshall  v.  Maury,'  2  111.  231;  McFadden  v.  Fortier, 
20  111.  509;  N.  J.  Stats.  1877,  p.  703;  Brightly 's  Purd.  Dig.  1883,  p. 
596;  Morris  v.  Buckley,  11  Serg.  &  E.  168;  Tryon  v.  Munson,  77  Pa. 
250;  McLaughlin  v.  Ihmsen,  88  Pa.  364. 

2.  Mechanics'  Liens. — In  Arkansas,  Delaware,  Maryland,  Min- 
nesota, Missouri  and  Pennsylvania  statutes  are,  or  have  been,  in  force 
authorizing  the  enforcement  of  mechanics'  liens  by  scire  facias: 
Brown  v.  Monson,  5  Ark.  217;  McCullough  v.  Caldwell,  5  Ark.  237; 
Carswell  v.  Patzowski,  3  Penne.  (Del.)  593,  53  Atl.  54;  Baker  v. 
Winter,  15  Md.  1;  Wilson  v.  Merryman,  48  Md.  328;  Plummer  v. 
Eikenrode,  50  Md.  225;  Emmet  v.  Eotary  M.  Co.,  2  Minn.  286;  Lewis 
V.  Williams,  3  Minn.  151;  Doellner  v.  Eogers,  16  Mo.  340;  Anshutz 
V.  McClelland,  5  Watts,  487;  Lieb  v.  Bien,  1  Ashm.  207;  Eynd  v. 
Bakewell,  87  Pa.  460;  Hood  v.  Norton,  202  Pa.  114,  51  Atl.  748;  13 
Cyc.  of  PI.  &  Pr.  1014,  1015. 

c.  To  Terminate  Pre-existing  Sights  or  Interests. 
1.  Forfeitures  of  Charters  or  Dissolution  of  Corporations. — The 
writs  of  scire  facias  which  we  have  heretofore  considered  have  been 
for  the  enforcement  of  pre-existing  rights  or  obligations.  We  shall 
now  consider  writs  the  object  of  which  is  directly  the  reverse,  to 
wit,  that  of  terminating,  or  creating  evidence  of  the  termination  of, 
pre-existing  rights,  as  where  a  charter  of  a  corporation  has  expired, 
or  for  some  cause  has  become  forfeited  and  the  corporation  has  been 
dissolved  or  a  cause  for  its  dissolution  has  arisen.  In  such  case  the 
proceeding  to  forfeit  the  charfer  or  dissolve  the  corporation,  and 
thereby  terminate  the  exercise  of  corporate  powers,  could  formerly  be, 
and  probably  in  some  cases  may  still  be,  by  scire  facias:  State  v. 
Moore,  19  Ala.  514;  Chicago  etc.  C.  Co.  v.  Baltimore  etc.  E.  E.  Co., 
4  Gill  &  J.  1;  Eegents  v.  Williams,  9  Gill  &  J.  365,  31  Am.  Dec.  72; 
Washington  B.  T.  Eoad  v.  State,  19  Md.  239;  Winsor  v.  Brown,  31  N. 
J.  L.  355;  Centre  &  K.  T.  E.  Co.  v.  McConaby,  16  Serg.  &  E.  140; 
State  v.  Scott,  32  Tenn.  (2  Swan)  332;  State  v.  Columbia  &  H.  T.  Co., 
2  Sneed,  254;  People  v.  Eoyalton  &  W.  T.  Co.,  11  Vt.  43L 
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2.  Annulling  Letters  Patent. — When  letters  patent  had  been  issued 
under  circumstances  not  justifying  their  issuing,  or,  after  their  is- 
suing, some  cause  or  forfeiture  occurred,  the  remedy  of  the  crown  or 
people  was,  and  apparently  still  is,  by  scire  facias:  Carroll's  Lessee 
V.  Llewellin,  1  Har.  &  McH.  162;  Pollard  v.  Eckford,  50  Miss.  631^ 
Miller  v.  Twitty,  3  Dev.  &  B.  7;  Mowry  v.  Whitney,  14  Wall.  434,  20 
L.  ed.  858;  Undejrhill  v.  Devereux,  2  Saund.  72;  Kex  v.  Eyre,  1  Strange, 
43. 

V.    Necessity  for. 

a.  Because  of  the  Failure  to  Issue  Execution  Within  a  Year  and  a 
Day. — A  scire  facias  is  necessary  (1)  to  recover  an  ordinary  judgment 
between  the  parties;  (2)  to  obtain  execution  when  a  new  party  is  to 
be  charged  or  benefited;  (3)  to  obtain  execution  of  a  contingent  judg- 
ment upon  the  happening  of  the  contingency;  (4)  to  obtain  wjrits  and 
orders  necessary  for  the  enforcement  of  obligations  of  record  here- 
inbefore referred  to  where  such  obligations  are  enforceable  without 
the  prosecution  of  any  independent  action  thereon;  and  (5)  to  term- 
inate pre-existing  rights  or  interests,  as  by  forfeiting  a  charter, 
dissolving  a  corporation,  or  annulling  letters  patent.  As  to  cases  of 
the  first  class,  the  necessity  for  scire  facias  arises  when  judgment  has 
been  entered  in  an  action  and  the  plaintiff  has  not  taken  out  any 
writ  for  its  satisfaction  for  a  year  and  a  day,  unless  the  delay  has 
been  occasioned  by  the  defendant,  or  some  statute  has  been  enacted 
allowing  some  greater  time  for  the  issuing  of  execution  or  wholly 
dispensing  with  the  necessity  for  scire  facias:  Freeman  on  Executions, 
sees.  27,  27a,  83.  Even  within  a  year  and  a  day,  it  was  and  is  pos- 
sible for  this  writ  to  become  necessary  because  the  judgment  ap- 
pears to  be  satisfied  of  record,  but  in  fact  no  satisfaction,  or  even 
a  partial  satisfaction,  has  taken  place,  and  therefore  the  defendant 
must  be  brought  before  the  court  and  the  entry  of  satisfaction  va- 
cated or  made  to  conform  to  the  facts  and  the  order  directing  the  is- 
suing of  execution:  Freeman  on  Executions,  sees.  31a,  83.  In  Texas, 
«  scire  facias  may  become  necessary,  or  at  least  advisable,  before  the 
judgment  has  become  so  dormant  that  execution  cannot  issue  thereon. 
By  the  statutes  of  that  state,  an  execution  may  issue  at  any  time 
within  ten  years  after  the  issuing  of  the  last  preceding  execution; 
but  the  lien  of  the  judgment  becomes  inoperative  unless  execution 
issues  "within  one  year  from  the  first  day  when  it  might  issue." 
The  lien  after  becoming  inoperative  may  be  revived  by  scire  facias, 
though  the  judgment  is  not  dormant  in  the  sense  that  no  execution 
can  issue  upon  it:  Masterson  v.  Cundiff,  58  Tex.  472. 

b.  Because  there  has  been  a  Change  of  Parties  Without  the  Death 
of  Either. — The  changes  in  the  parties  to  a  judgment  which,  at  the 
common  law,  rendered  a  scire  facias  essential,  usually  occurred  through 
the  death  either  of  a  plaintiff  or  of  a  defendant,  and  sometimes,  but 
more  rarely,  by  the  introduction  of  a  new  party  by  other  means  than 
by  the  death  of  either  of  the  original  parties.     The  latter  class  of 
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cases  was  created  chiefly,  if  not  exclusively,  by  either  marriage  or 
bankruptcy.  If  a  feme  sole  recovers  judgment,  "and  she,  before  ex- 
ecution taken  out,  marries,  the  husband  and  wife  must  sue  out  a 
scire  facias  and  get  judgment  thereon  quod  habeant  executionem;  and 
if,  after  such  judgment,  but  before  execution,  the  wife  dies,  the  hus- 
band alone  may  have  a  scire  facias  and  go  on  to  execution":  2  Sel- 
lon's  Practice,  194;  Bingham  on  Judgments  and  Executions,  138; 
Johnson  v.  Parmley,  17  Johns.  271;  Woodyer  v.  Gresham,  1  Salk.  116. 
By  the  scire  facias  the  judgment  becomes  the  property  of  the  hus- 
band. "So,  vice  versa,  if  judgment  be  recovered  against  a  feme  sole, 
and  she  marries,  a  scire  facias  must  be  sued  out  against  the  husband 
and  wife,  and  judgment  had  against  them;  and  if  the  wife  then  dies, 
a  new  scire  facias  may  issue  against  the  husband  only,  and  he  will 
be  chargeable,  though  he  was  not  liable  upon  the  first  judgment":  2 
Sellon's  Practice,  194;  Miles'  Case,  1  Mod.  179;  Obrian  v.  Eamm, 
Carth.  30,  3  Md.  186.  "In  cases  of  bankruptcy,  a  scire  facias  is 
necessary  before  proceeding  to  execution,  inasmuch  as  a  new  party 
(the  assignees)  are  benefited  by  the  execution  and  ought  therefore  to 
show  that  they  have  due  authority  to  assume  that  benefit":  Bingham 
on  Judgments  and  Executions,  141;  2  Sellon's  Practice,  195.  In 
some  of  the  states  it  is  said  that  when  unsoundness  of  mind  exists, 
the  person  found  to  be  so  unsound  should  be  regarded,  for  most  pur- 
poses, as  civilly  dead,  and  statutes  have  been  enacted  which,  in  sub- 
stance, prevent  the  execution  of  a  judgment  against  such  a  person, 
unless  his  guardian  or  committee  is  brought  before  the  court.  Where 
statutes  of  this  character  exist,  they,  by  implication,  authorize  and 
require  that  proceedings  to  revive,  or  obtain  execution  upon,  judg- 
ments when  the  defendant  is  insane,  be  prosecuted  against  his  guard- 
ian: McNees  v.  Thompson,  5  Bush,  686. 

c.  Because  of  a  Change  in  the  Parties  by  Death. — Though  the  teste 
of  an  execution  and  the  date  of  its  actual  issuing  may  differ,  any 
change  in  the  parties  taking  place  after  such  death  does  not  neces- 
sarily render  any  scire  facias  or  other  proceeding  for  the  revivor 
of  the  judgment  necessary:  Coffin  v.  Freeman,  84  Me.  535,  24  Atl. 
986;  Benners  v.  Ehinehart,  107  N.  C.  705,  22  Am.  St.  Eep.  909,  12  S. 
E.  456;  Montgomery  v.  Kealhafer,  85  Tenn.  668,  4  Am.  St.  Eep.  780, 
5  S.  W.  54.  In  some  of  the  states  statutes  forbid  any  proceedings  un- 
der execution  after  the  death  of  the  defendant,  and  require  either 
some  revivor  against  his  estate  or  that  the  judgment  be  presented 
or  allowed  in  some  court  having  jurisdiction  of  such  estate,  and  that 
proceedings  for  the  satisfaction  of  the  judgment  be  taken  therein: 
Hooper  v.  Caruthers,  78  Tex.  432,  15  S.  W.  98;  United  States  v.  Insley, 
49  Fed.  776.  Whether  the  death  of  a  plaintiff  or  of  a  defendant  ren- 
ders a  scire  facias  necessary  is  to  be  determined  by  ascertaining 
whether,  through  such  death,  a  new  party  is  charged  or  benefited  by 
the  judgment.  Whenever  a  sole  plaintiff  or  a  sole  defendant  dies, 
it  is  obTioos  that  the  judgment  cannot  be  enforced  without  affecting 
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some  new  party.  Here,  then,  it  is  clear  that  a  scire  facias  is  neces- 
aary.  Upon  the  death  of  one  of  several  coplaintiffs  or  eodefendants 
in  a  personal  action,  the  doctrine  of  survivorship  applies.  The  judg- 
ment, on  the  death  of  one  of  the  plaintiffs,  may  be  executed  for  the 
benefit  of  the  survivors,  in  which  case,  as  no  new  party  is  benefited, 
no  scire  facias  meed  be  prosecuted.  On  the  death  of  one  of  the  de- 
fendants in  a  personal  action,  satisfaction  may  be  sought  of  the 
survivors,  in  which  case  a  revivor  would  be  useless.  If  satisfaction 
is  sought  from  the  property  of  the  deceased  defendant,  a  new  party 
is  necessarily  interested,  and  must  first  be  proceeded  against  by  scire 
facias.  But  in  all  actions  pertaining  to  the  possession  or  title  of  real 
estate,  the  death  of  one  of  several  plaintiffs,  or  of  one  of  several  de- 
fendants, introduces  some  new  party  in  interest,  and  renders  a  scire 
facias  indispensable:  Foster  on  Scire  Facias,  175-177;  Dibble  v.  Taylor, 
2  Speer,  308,  42  Am.  Dec.  368;  Withers  v.  Harris,  7  Mod.  68;  Sir 
William  Herbert's  Case,  3  Coke,  14;  Larapton  v.  Collingwood,  4  Mod. 
315;  Wright  v.  Madocks,  8  Q.  B.  122.  With  respect  to  the  persons 
who  must  be  proceeded  against  by  scire  facias  after  the  death  of  a 
defendant,  the  law  must  be  consulted  to  ascertain  whose  interests 
may  be  affected  by  the  execution.  If  the  law  is  such  that  the  prop- 
erty sought  to  be  reached  descends  to  the  heirs  alone,  the  personal 
representatives  need  not  be  made  parties;  and  if,  on  the  other  hand, 
it  descends  to  the  personal  representatives  alone,  the  heirs  need  not 
be  made  parties.  The  question  has  arisen  whether,  on  the  death  of 
one  of  several  defendants  against  whom  judgment  has  been  rendered 
on  a  joint  contract,  any  scire  facias  can  issue  against  the  representa- 
tives of  the  decedent.  Against  the  issuing  of  such  a  writ  it  has 
been  urged  that,  on  the  death  of  one  of  several  parties  to  a  joint 
contract,  his  executor  or  administrator  is  discharged  from  all  liability, 
and  only  the  survivors  remain  answerable  to  proceedings  for  its  en- 
forcement: Stoner  v.  Stroman,  9  Watts  &  S.  85;  De  La, Howe's  Estate 
V.  Gibert's  Admr.,  2  Bail.  306;  on  the  other  hand,  it  has  been  held  that, 
in  such  a  case,  the  plaintiff  might  have  a  scire  facias  framed 
on  the  special  matter,  and  proceed  against  the  survivor  and  the  per- 
sonal representatives  of  the  decedent,  if  personalty  was  sought  to  be 
seized,  or  against  the  survivor  and  the  heirs  and  terre  tenants  of  the 
decedent  if  real  estate  was  to  be  subjected  to  a  judgment  lien:  Union 
Bank  v.  Powell's  Heirs,  3  Fla.  175,  52  Am.  Dec.  367;  Huey's  Admr.  v. 
Kedden's  Heirs,  3  Dana,  488;  Austin  v.  Eeynolds,  13  Tex.  544;  Hender- 
son V.  Vanhook,  24  Tex.  358;  Underbill  v.  Devereux,  2  Saund.  72;  note 
to  Tretheny  v.  Ackland,  2  Saund.  67.  In  Pennsylvania,  a  scire  facias 
may  not  be  prosecuted  against  a  surviving  defendant  and  the  repre- 
sentatives of  a  decedent  to  charge  the  personal  estate  of  the  latter: 
Stoner  v.  Stroman,  9  Watts  &  S.  85;  though,  where  a  judgment  is  a 
lien,  it  may  by  scire  facias  be  enforced  against  the"  real  estate  of  the 
survivor  upon  which  such  lien  had  attached:  Commonwealth  t.  Mateer, 
16  Serg.  &  B.  416. 
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d.  Because  of  the  Apparent  Satisfaction  of  the  Judgment. — The 
necessity  for  a  scire  facias  in  cases  of  this  class  has  been  considered 
in  ante,  IV,  a,  7. 

e.  Because  of  the  Happening  of  Some  Fact  After  the  Entry  of  the 
Judgment  Entitling  Plaintiff  to  Further  Execution. — We  have  already 
shown  that  where  a  judgment  is  payable  in  installments,  as  where  it 
is  for  alimony  to  be  paid  at  stated  periods  after  its  entry,  or  is  upon 
a  bond  and  future  breaches  of  condition  occurred  after  the  en- 
try of  the  judgment,  when  the  right  to  further  satisfaction  accrues 
by  the  terms  of  the  judgment,  this  additional  right  is  enforceable  by 
scire  facias:  Ante,  TV,  a,  5. 

f.  Because  the  Proceeding  Is  Essentially  a  New  Action. — If  the  ap- 
plicant's  right  is  not  evidenced  by,  nor  based  upon,  a  judgment  al- 
ready entered,  as  where  it  is  to  obtain  satisfaction  of  a  sum  due  of 
record  not  evidenced  by  the  judgment,  or  to  determine  some  right  of 
interest,  the  necessity  for  the  writ  is  impliedly  affirmed  in  what  we 
have  already  said:  Ante,  IV,  b,  c. 

VI.    Consequences  of  not  Prosecuting. 

Manifestly,  the  first  and  obvious  consequences  of  not  prosecuting 
a  scire  facias  in  those  cases  where  the  necessity  for  its  prosecution 
exists,  is  that  the  plaintiff  may  be  refused  any  execution  for  the  en- 
forcement or  satisfaction  of  his  judgment.  He  may,  however,  in  fact 
succeed  in  obtaining  execution  to  enforce,  or  attempt  to  enforce,  his 
judgment,  and  then  the  question  arising  is.  What  results  follow  this 
original  issuing  of  the  writ?  The  answer  to  this  question  appears  to 
be  that  if  the  plaintiff  was  entitled  to  execution  in  the  sense  that 
the  court  must  have  directed  it  to  issue  had  proceedings  by  scire 
facias  been  prosecuted,  its  issuing  without  such  proceedings  is  not  ab- 
solutely void.  The  remedy  of  the  defendant  is  by  motion  to  vacate  the 
writ,  and  failing  to  make  such  motion,  the  writ  will  justify  the  officer 
in  executing  it,  and  will  sustain  sales  or  other  acts  taking  place  by  its 
authority:  Freeman  on  Executions,  sees.  27a,  31a,  83;  Draper  v.  Nixon, 
93  Ala.  436,  8  South.  489;  De  Loach  v.  Eobbins,  102  Ala.  288,  48  Am. 
St.  Eep.  46,  14  South.  777;  Gardner  v.  Mobile  etc.  E.  E.  Co.,  102 
Ala.  635,  48  Am.  St.  Eep.  84,  15  South.  271;  Gillespie  v.  Switzer,  43 
Neb.  772,  62  N.  W.  228;  Link  v.  Connell,  48  Neb.  574,  67  N.  W.  475; 
Eddy  v.  Coldwell,  23  Or.  163,  37  Am.  St.  Eep.  672,  31  Pac.  475;  Odum 
V.  Menafee,  11  Tex.  Civ.  App.  119,  33  S.  W.  129;  Hill  v.  Newman, 
67  Tex.  265,  3  S.  W.  271;  Tayloe  v.  Thomson,  5  Pet.  358,  8  L.  ed.  154; 
Jeanes  v.  Wilkins,  1  Ves.  Sr.  95.  These  views  have  been  so  far  re- 
pudiated in  one  state  as  to  deny  that  a  writ  issued  while  the  judg- 
ment was  apparently  satisfied,  because  the  defendant  had  been  ar- 
rested and  remained  in  custody  under  legal  process,  can  by  a  sale 
thereunder  defeat  the  title  of  the  defendant,  the  court  holding  that 
such  sale  must  be  treated  as  made  under  a  satisfied  judgment,  and 
therefore    as  incapable  of  passing  any  title  though  made  to  a  pur- 
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chaser  without  notice:  King  v.  Goodwin,  16  Mass.  63;  Kennedy  v. 
Duncklee,  1  Gray,  65.  Where,  however,  the  purpose  of  the  scire 
facias  is  to  continue,  or  prevent  the  expiration  of,  some  lien  against 
the  property,  the  omission  to  prosecute  it  is  not  a  mere  irregularity 
which  is  waived  by  failing  to  move  to  quash  the  writ.  In  such  a  ease, 
to  retain  the  advantage  of  the  lien,  it  is  essential  not  only  to  pros- 
ecute the  writ,  but  also  that  there  be  made  parties  to  it  all  persons 
claiming  any  interest  under  the  defendant;  and,  if  any  of  them  is 
omitted,  the  lien  as  against  his  interest  terminates,  and  a  subsequent 
sale  under  the  judgment  and  its  revivor  cannot  prejudice  him:  Long 
V.  McConnell,  158  Pa.  573,  28  Atl.  233. 

The  requirement  of  the  law  by  which  plaintiflP,  after  delaying  for 
a  year  and  a  day  the  issuing  of  his  original  execution,  is  compelled 
to  sue  out  a  scire  facias  and  obtain  a  judgment  thereon  before  he  can 
have  execution,  is  intended  for  the  protection  of  the  defendant.  He 
need  not  claim  this  protection.  He  may,  by  consent,  authorize  the  en- 
try of  a  judgment  of  revivor,  without  putting  the  plaintiff  to  his 
scire  facias:  Harmer  v.  Johnson,  14  Mees.  &  W.  336,  3  Dowl.  &  L. 
38,  9  Jur.  669,  14  L.  J.  Ex.  292;  or  he  may,  by  agreement  with  the 
plaintiff,  waive  his  right  to  object  to  the  issuing  of  execution  after 
a  year  and  a  day.  There  is  no  reason  why  such  an  agreement  should 
not  be  enforced.  An  execution  issued  within  the  time  agreed  upon 
is  regular;  and  the  want  of  scire  facias  cannot  be  urged  against  it 
by  any  person  nor  for  any  purpose:  Cooper  v.  Norton,  16  L.  J.  Q.  B. 
364;  Howell  v.  Stratton,  2  Smith,  65;  Morgan  v.  Burgess,  1  Dowl.,  N. 
8.,  850;  Morris  v.  Jones,  3  Dowl.  &  B.  603,  2  Barn.  &  C.  242. 

VII.  Who  may  Prosecute. 
A  proceeding  for  a  scire  facias  must  ordinarily  be  prosecuted  by 
and  in  the  name  of  the  person  or  persons  who  appear  by  the  record 
to  be  plaintiffs  in  the  judgment.  This  rule  has  been  so  strictly  en» 
forced  as  to  refuse  to  permit  J.  M.,  as  surviving  partner,  to  prosecute 
scire  facias  on  a  judgment  entered  in  favor  of  H.  S.  &  Company,  the 
court  holding  that  this  was,  in  contemplation  of  law,  a  judgment  in 
favor  of  H.  S.  alone,  and,  notwithstanding  his  death,  the  proceeding 
could  be  only  in  the  name  of  his  personal  representative:  McKinney 
▼.  Mehaffey,  7  Watts  &  8.  276.  The  right  to  the  writ  is  by  statute 
often  given  to  assignees  in  express  terms,  and  seems  to  bo  implied  in 
all  statutes  expressly  conferring  the  right  of  persona  to  sue  upon  choses 
in  action  assigned  to  them:  Ware  v.  Bucksport  &  B.  E.  Co.,  69  Me. 
97;  Clark  v.  Digges,  5  Gill,  109;  McEoberts  v.  Lyon,  79  Mich.  25,  44 
N.  W.  160;  Murphy  v.  Cochran,  1  Hill,  339;  Henry  v.  Eedwater  L.  Co. 
(Tex.  Civ.  App.),  102  8.  W.  749.  On  the  other  hand,  in  the  absence 
of  any  such  express  or  implied  giving  of  the  right  to  assignees  to 
prosecute  scire  facias,  it  must  be  maintained  in  the  name  of  the  or- 
iginal plaintiff,  notwithstanding  any  assignment  made  by  him:  Brear* 
ley  y.  Peay,  23  Ark.  172;  Calhoun  v.  Adams,  43  Ark.  238;  Macon  y. 
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Trustees  of  Bibb  County  Academy,  7  Ga.  204;  Forbes  v.  Tiffany,  4 
Ind.  204;  McKinney  v,  MehafiFey,  7  Watts  &  S.  276;  Wells  v.  Graham, 
39  W.  Va.  605,  20  S.  E.  576.  A  change  of  parties  plaintiff  might  have 
been  brought  about  by  the  bankruptcy  of  one  of  them,  or  by  the 
marriage  of  a  female  plaintiff,  or  by  an  involuntary  transfer,  as  where 
the  title  to  a  judgment  has  passed  by  an  execution  or  judicial  sale. 
We  confess  our  inability  to  discover  any  decisions  treating  the  ques- 
tion whether,  in  such  a  case,  the  proceeding  should  be  commenced  in 
the  name  of  the  original  plaintiff  or  of  the  person  who  has  by  one  of 
the  means  referred  to  become,  in  contemplation  of  law,  the  assignee, 
but  we  know  of  no  reason  to  believe  that  the  rule  should  be,  or  is,  any 
different  from  that  applicable  to  an  ordinary  assignment.  If  in  any 
case  a  judgment  of  revivor  is  obtained  in  the  name  of  the  original 
plaintiff  when  it  should  have  been  in  that  of  the  assignee,  or  in  the 
name  of  the  assignee  when  it  should  have  been  in  that  of  the  or- 
iginal creditor,  such  revivor,  though  it  must  be  erroneous,  is  not  void: 
Chapman  v.  Taliaferro,  1  Ga.  App.  235,  58  S.  E.  128;  Bludworth  v. 
Poole,  21  Tex.  Civ.  App.  551,  53  S.  W.  717.  The  judgment  may  have 
been  revived  in  the  first  instance  by  a  person  suing  in  his  repre- 
sentative capacity,  as  where  it  is  in  favor  of  a  guardian  or  other 
trustee  and  the  right  to  act  as  such  may  have  been  terminated  by 
the  appointment  of  another  guardian  or  trustee.  Probably  even  in 
these  cases  a  scire  facias  may  be  prosecuted  in  the  name  of  the  or- 
iginal plaintiff,  though  his  right  to  act  has  been  thus  terminated: 
Welker  v.  Welker,  3  Penr.  &  W.  21.  At  all  events,  the  order  of  the 
court  permitting  the  proceeding  to  be  prosecuted  by  the  original  plain- 
tiff when  it  should  have  been  by  his  successor  in  office,  or  vice  versa, 
cannot  make  its  action  void:  Mathews  v.  Mosby,  13  Smedes  &  M.  422. 

We  think  there  is  no  doubt  that  if  a  judgment  is  revived  in  favor 
of  an  executor  or  administrator  who  subsequently  ceases  to  be  such, 
and  an  administrator  de  bonis  non  is  afterward  appointed,  the  au- 
thority of  the  former  ceases  and  passes  to  the  latter,  so  that  he  is  the 
proper  party,  under  the  statutes  in  force  in  most  of  the  states,  to 
maintain  scire  facias  on  the  judgment:  Warren  v.  Wrist,  16  Ala.  686; 
Duncan  v.  Hargrove,  18  Ala.  77;  Paine  v.  Melntire,  32  Me.  131; 
Weaver  v.  Reese,  6  Ohio,  418. 

When  a  sole  plaintiff  dies,  the  scire  facies  must  be  prosecuted  by 
the  person  who  represents  the  deceased.  If  the  judgment  is  in  a  per- 
sonal action,  the  scire  facias  should  be  by  the  executor  or  adminis- 
trator; if  in  a  real  action,  or  an  action  for  the  possession  of  realty, 

it  should  be  by  the  heir:  Warwick  v. ,  20  N.  J.  L.  116;  Keith  v. 

Metcalf,  32  Tenn.  (2  Swan)  74.  "In  a  mixed  action,  it  is  said,  if 
the  lands  to  be  recovered  be  fee  simple,  the  heir  and  the  executor  shall 
join  in  the  scire  facias,  and  the  heir  have  execution  as  to  the  lands, 
and  the  executor  execution  as  to  the  damages":  Foster  on  Scire 
Facias,  189. 
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If  the  judgment  is  revived  in  the  name  of  an  executor  or  admin- 
istrator and  the  estate  is  afterward  settled  and  distribution  made  to 
the  heirs  or  legatees,  they  are  entitled  to  maintain  scire  facias,  and 
thus  obtain  for  their  benefit  execution  of  the  judgment:  Smith  v. 
Allen,  31  Ark.  268;   Crane  v.  Crane,  51  Ark.  287,  11  S.  W.  1. 

A  judgment  recovered  in  favor  of  two  or  more  persons  would,  on 
the  death  of  one  or  more,  become  vested  in  the  survivor  or  survivors: 
Freeman  on  Cotenancy  and  Partition,  sec.  362:  who  would  be  entitled 
to  execution  or  to  maintain  an  action  on  the  judgment.  The  death  of 
part  of  the  plaintiffs  introduces  no  new  parties  to  the  record,  and 
therefore  creates  no  necessity  for  a  revivor  by  scire  facias.  The  gen- 
eral rule  in  regard  to  revivor  is,  that  it  is  indispensable  whenever  a 
new  party  is  to  be  charged  or  benefited  by  the  judgment  *  *  Where  any 
new  person  is  either  to  be  better  or  worse  by  the  execution,  there  must 
be  a  scire  facias,  because  he  is  a  stranger,  to  make  him  party  to  the 
judgment,  as  in  case  of  executor  and  administrator;  otherwise,  where 
the  execution  is  neither  to  charge  nor  benefit  any  new  party,  as  in  this 
case,  where  there  is  a  survivorship;  for  there  is  no  reason  why  death 
should  make  the  condition  of  the  survivors  better  than  before":  John- 
ston V.  Lynch,  3  Bibb,  334;  Mitchell's  Heirs  v.  Smith's  Heirs,  1  Litt. 
243;  Berryhill  v.  Wells,  5  Binn,  56;  Pennoir  v.  Brace,  1  Salk.  319, 
Ld.  Raym.  244. 

If  a  judgment  is  in  favor  of  two  or  more  for  the  recovery  of  real 
property  or  its  possession,  and  one  of  the  plaintiffs  dies,  his  interest 
in  the  property  does  not  pass  to  his  coplaintiff,  nor  can  we  see  that 
the  coplaintiff  could  properly  be  regarded  as  a  survivor  in  the  sense 
in  which  that  term  is  used  in  judgments  for  the  recovery  of  money. 
Nevertheless,  no  scire  facias  is  necessary,  and  the  practice  appears  to 
be  to  allow  the  execution  to  issue  either  in  the  name  of  the  original 
plaintiff  without  taking  notice  of  the  death,  or  in  the  name  of  the  sur- 
vivors only:  Bowdoin  v.  Jordan,  9  Mass.  160;  Cushman  v.  Carpenter, 
8  Cush.  388;  Howell  v.  Eldridge,  21  Wend.  678. 

VIII.  Against  Whom  may  be  Prosecuted, 
a.  The  Original  Parties. — With  respect  to  parties  defendant,  the 
rule  that  the  proceeding  must  conform  to  the  original  judgment  applies 
as  well  as  to  parties  plaintiff.  Therefore,  there  is  no  authority  for 
omitting  from  the  proceeding  any  of  the  original  judgment  debtors 
who  remain  liable  thereon:  Eowland  v.  Harris  (Tex.  Civ.  A'pp.),  34  S. 
W.  295.  Of  course,  the  judgment  may  be  revived  against  one  only 
of  the  defendants  by  his  consent  or  acquiescence:  Greer  v.  State  Bank, 
10  Ark.  455;  Bolinger  v.  Powler,  14  Ark.  27;  but,  in  the  absence  there- 
of, all  must  be  proceeded  against  if  execution  may  properly  issue 
against  all:  Greer  v.  State  Bank,  10  Ark.  455;  Bolinger  v.  Fowler,  14 
Ark.  27;  Nesbit  v.  Manro,  11  Gill  &  J.  261;  Bowie  v.  Neale,  41  Md. 
124;  Grenell  v.  Sharp,  4  Whart.  344;  Edwards'  Appeal,  66  Pa.  89; 
though  one  is  absent  from  the  state  and  process  cannot  be  served  upon 
him  otherwise  than  by  publication:  Funderburk  v.  Smith,  74  Ga.  515. 
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t.    Where  there  are  New  Parties. 

1.  The  Question  of  Joinder. — The  question  of  nonjoinder  considered 
in  the  preceding  paragraph  may  also  arise  when  a  new  party  is,  with 
one  or  more  of  the  original  parties,  subject  to  be  proceeded  against, 
aa  where  one  of  the  defendants  has  died  and  it  is  necessary  to  proceed 
against  his  heirs  or  personal  representatives.  Here  again  the  proceed- 
ing must  conform  to  the  original  judgment,  and  the  parties  cannot  be 
proceeded  against  separately  when  they  are  liable  to  a  joint  proceed- 
ing. Thus,  if  one  of  the  original  defendants  is  dead  and  thereafter 
his  heirs  or  representatives  must  be  proceeded  against,  they  cannot  be 
proceeded  against  without  the  joinder  of  the  defendant,  nor  can  he  be 
proceeded  against  without  joining  them:  Finn  v.  Crabtree,  12  Ark.  597; 
Davidson  v.  Alvord,  3  Ind.  1;  Mitchell's  Heirs  v.  Smith's  Heirs,  1 
Litt.  243;  Murray's  Admr.  v.  Baker,  5  B.  Mon.  172;  Gray's  Adrar.  v. 
McDowell,  5  T.  B.  Mon.  501;  Holder's  Heirs  v.  Commonwealth,  3  A.  K. 
Marsh.  407;  Coleman  v.  Edwards,  2  Bibb.  595;  McKnew  v.  Duvall,  45 
Md.  501;  McAfee  v.  Patterson,  2  Smedes  &  M.  593;  Zanesville  C.  & 
M.  Co.  V.  Granger's  Admr.,  7  Ohio,  165;  Grenell  v.  Sharp,  4  Whart. 
344;  Dowling  v.  McGregor,  91  Pa.  410;  Austin's  Exrs.  v.  Reynold's 
Admr.,  13  Tex.  544;  Henderson  v.  Vanhook,  24  Tex.  358;  Fowler  v. 
Eickerby,  9  D.  P.  C.  682,  2  Man.  &  G.  760,  3  Scott  N.  E.  138,  10  L. 
J.  C.  P.  149.  In  a  few  of  the  states,  the  plaintiff  is  entitled  to  pro- 
ceed against  a  survivor  without  joining  the  representative  and  against 
the  representative  without  joining  the  survivor:  Hansen  v.  Jacks,  22 
Ala.  549;  Finn  v.  Crabtree,  12  Ark.  597;  Vredenburg  v.  Snyder,  6 
Iowa,  39. 

The  common-law  rules  upon  this  subject  may  be  modified  by  implica- 
tion by  changing  the  character  of  the  liability  to  be  revived.  Thus, 
by  the  common-law  rule  a  judgment  against  two  or  more  persons  is 
construed  to  be  joint,  and  to  every  action  thereon  all  the  defendants 
are  required  to  be  made  parties.  By  statutes  in  some  of  the  states, 
judgments  upon  specified  causes  of  action  are  several  as  well  as  joint. 
Where  such  is  the  case,  a  revivor,  whether  by  scire  facias  or  any 
other  authorized  proceeding,  may  be,  if  the  plaintiff  so  elects,  against 
any  of  the  defendants  without  including  the  others:  Patterson  v.  Wal- 
ton, 119  N.  C.  500,  26  S.  E.  43;  United  States  v.  Houston,  48  Fed. 
207.  If  one  of  the  parties  defendant  to  a  judgment  lias  been  released 
therefrom,  as  by  his  discharge  in  bankruptcy,  and  it  can  no  longer  be 
enforced  against  him,  it  is  said  he  need  not  be  made  a  party  to  any 
scire  facias  thereon:  Hanson  v.  Jacks,  22  Ala.  549;  Greer  v.  State 
Bank,  10  Ark.  458. 

Strangers  to  the  original  judgment  may  be  affected  by  its  revivor 
against  the  original  defendant;  and  this  may  happen  whenever  he  sella 
or  encumbers  the  lands  upon  which  the  judgment  is  a  lien.  Whether 
those  who  have  thus  acquired  interests  under  the  defendant  must  be 
joined  with  him  in  the  scire  facias  is  a  disputed  question,  upon  which 
the  authorities  are  somewhat  meager.    In  Maryland,  it  seems  that  al* 
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though  the  defendant  be  living,  the  judgment  cannot  be  revived 
against  him  so  as  to  affect  his  grantees  unless  they  are  made  parties: 
Doub  V.  Barnes,  4  Gill,  11.  But  in  Pennsylvania  and  in  New  York, 
an  opposite  view  has  been  taken,  one  showing  that  it  is  only  "in  fhe 
case  of  the  death  of  the  original  defendant  that  the  terre  tenants 
are  to  be  made  parties,  and  not  where  the  original  defendant  is  liv- 
ing": Jackson  v.  Shaffer,  11  Johns.  513;  Young  v.  Taylor,  2  Binn.  218; 
Kighter  v.  Eittenhouse,  3  Eawle,  273.  This  view,  we  think,  is  sus- 
tained by  the  books  of  practice.  In  none  of  these  do  we  find  any 
reference  to  any  case  in  which  the  successors  in  interest  of  a  living 
defendant  need  be  summoned  as  terre  tenants.  On  the  contrary,  it 
seems  always  to  be  assumed  that  the  only  instances  in  which  it  can  be 
necessary  to  summon  others  than  the  original  defendants  are  where 
new  persons  have  become  interested,  either  through  the  death,  mar- 
riage or  bankruptcy  of  the  defendant. 

Upon  the  death  of  a  defendant,  leaving  a  judgment  which  is  not  a 
lien  on  any  real  estate,  no  one  but  his  personal  representative  need 
be  a  party  to  the  scire  facias.  But  where  the  judgment  is  for  the 
possession  of  affects  the  title  to,  or  is  a  lien  on,  real  estate,  the  rule  ia 
different;  and  it  becomes  necessary  to  warn  all  persons  whose  interests 
in  the  real  estate  are  liable  to  be  prejudiced  by  a  revivor:  Tiers  v. 
Codd,  87  Me.  447,  39  Atl.  1044.  In  New  York  and  Mississippi  it  is 
said  to  be  improper  to  join  the  heirs  with  the  personal  representatives 
of  the  deceased:  Barnes  v.  McLemore,  12  Smedes  &  M.  316;  Lee  v. 
McClosky,  44  How.  Pr.  60.  But  in  other  states  the  heirs,  personal 
representatives  and  terre  tenants  of  the  deceased  may  all  be  joined  in 
one  scire  facias:  Graves  v.  Skcels,  6  Ind.  107;  Calloway  v.  Eubank,  4 
J.  J.  Marsh.  286;  Eeynolds  v.  Henderson,  2  Gilm.  110;  Eowland  v. 
Harbaugh,  5  Watts,  365.  In  ejectment,  where  the  judgment  is  for  the 
possession  of  lands  and  for  damages,  both  the  heirs  and  representa- 
tives are  necessary  parties  to  its  revivor  (Mitchell's  Heirs  v.  Smith's 
Heirs,  1  Litt.  243);  but  where  the  judgment  is  for  possession  alone, 
the  personal  representatives  need  not  be  warned,  if,  under  the  law 
prevailing  in  the  jurisdiction  where  the  lands  lie,  such  representatives 
are  not  entitled  to  be  in  possession  thereof:  Thompson  v,  Dougherty's 
Heirs,  3  J.  J.  Marsh.  564;  Walden  v.  Craig,  14  Pet.  147,  10  L.  ed.  393. 
II  the  judgment  be  for  money,  it  is  primarily  chargeable  against  the 
executor,  and  no  revivor  ought  to  be  entered  against  the  heirs  until 
after  a  return  of  nihil  as  to  the  executor:  Brown  v.  Webb,  1  Watts, 
411;  Eowland  v.  Harbaugh,  5  Watts,  365;  Panton  v.  Hall,  Carth.  107; 
Alston  v.  Munford,  1  Brock.  266;  Bingham  on  Judgments  and  Execu- 
tions, 131.  Persons  entering  as  tenants  of  the  defendant  in  ejectment 
after  the  entry  of  the  judgment  are  said  to  be  unnecessary  parties  to 
«  scire  facias,  because  their  holding  is  in  subordination  to  the  de* 
fendant,  and  they  may  properly  be  dispossessed  under  a  habere  facias 
against  him:  Von  Puhl  v.  Eucker,  6  Iowa,  187;  Lunsford  v.  Turner, 
5  J.  J.  Marsh.  104,  20  Am.  Dec.  248.    In  Alabama,  if  there  are  two  ex- 
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ecutors  of  the  defendant,  one  of  whom  is  beyond  the  jurisdiction  of 
the  court,  he  may  be  omitted  from  the  scire  facias:  Hanson  v.  Jacks, 
22  Ala.  549.  "Where  a  defendant  is  imprisoned  for  life  upon  a  con- 
viction for  felony,  and  is  "by  law  civilly  dead,  he  cannot  be  a  party 
to  a  scire  facias.  It  ought  to  be  directed  to  his  heirs  or  representa- 
tives; and  if  directed  to,  and  served  upon,  him  personally,  is  entirely 
inoperative:  Troup  v.  Wood,  4  Johns.  Ch.  228.  None  but  those  who 
are  made  parties  to  the  scire  facias  are  affected  by  the  judgment  of 
revivor:  Campbell  v.  Rawdon,  19  Barb.  494.  One  about  to  prosecute 
a  scire  facias  to  revive  a  judgment  lien  against  the  successors  in  in- 
terest of  a  deceased  defendant,  must,  in  determining  who  are  to  be 
made  parties,  be  governed  by  the  same  principle  which  would  be  ap- 
plicable to  the  foreclosure  of  a  mortgage  or  other  lien.  He  must  bring 
in  all  persons  holding  title  under  the  defendant,  but  subordinate  to 
the  lien;  but  he  need  not,  and  cannot,  proceed  against  persons  whose 
claims  are  adverse  to  the  defendant's  title,  or  paramount  to  the  lien: 
Polk  v.  Pendleton,  31  Md.  118;  Morton's  Exrs.  v.  Croghan's  Terre 
Tenants,  20  Johns.  106;  Lusk  v.  Davidson,  3  Penr.  &  W.  229;  Jarrett 
v.  Tomlinson,  3  Watts  &  S.  114.  "It  is  the  usual  way  to  join  the 
heir  and  terre  tenants  in  the  writ  of  scire  facias;  but  it  is  said  that 
if  it  be  returned  that  the  heir  has  no  lands,  the  writ  may  proceed 
against  the  tenants  of  the  lands  without  him,  and  it  may  be  against 
the  tenants  of  the  lands  generally,  without  naming  them,  or  against 
them  by  name,  but  the  former  is  the  usual  form;  for  if  the  plaintiff 
undertakes  to  name  them,  he  must  name  them  all,  and  if  he  do  not, 
those  who  are  named  may  plead  in  abatement.  It  seems,  however,  to 
be  the  better  opinion  that  the  terre  tenants  alone  are  not  to  be 
charged  until  the  heir  be  summoned,  or  it  be  returned  that  there  is  no 
heir,  or  that  the  heir  hath  not  any  lands  to  be  charged":  Poster  on 
Scire  Facias,  190. 

2.  Illustrations  of  New  Parties  Against  Whom  the  Proceeding  must 
be  Prosecuted. — If  the  defendant  has  died  and  an  executor  or  adminis- 
trator has  been  appointed  and  has  qualified,  he  must  be  made  a  party 
to  the  scire  facias:  Breckenridge 's  Admr.  v.  Mellon 's  Admr.,  2  Miss. 
273;  Lewis  v.  Fagan,  13  N.  C.  298;  Brown  v.  Webb,  1  Watts,  411;  Row- 
land V.  Harbaugh,  5  Watts,  365.  When  the  judgment  is  for  real  prop- 
erty or  its  possession,  by  the  rules  of  the  common  law,  the  personal 
representative  has  no  interest  requiring  or  entitling  him  to  be  made  a 
party  to  the  scire  facias  proceedings,  and  they  must  be  conducted 
against  the  heirs  or  other  persons  who  have  succeeded  to  the  estate  of 
the  decedent,  the  personal  representative  having  no  interest  and  there- 
fore not  being  a  proper  party:  Mitchell's  Heirs  v.  Smith's  Heirs,  1 
Litt.  243;  Thompson  v.  Dougherty's  Heirs,  3  J.  J.  Marsh.  564;  Com- 
mercial Bank  v.  Kendall,  13  Smedes  &  M.  278;  Walden  v.  Craig,  14 
Pet.  147,  6  L.  ed.  164.  As  to  when  and  what  terre  tenants  must  be 
parties,  the  authorities  are  not  agreed.  The  question  may  be  pre- 
aented  (1)   when  the  original  defendant  from  whom  they  have  ac- 
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quired  their  interest  is  still  living  and  must  be  a  party  to  the  pro- 
ceeding, and  (2)  when,  through  his  decease,  he  cannot  be  a  party,  and 
nevertheless  some  revivor  is  necessary.  In  cases  of  the  first  class  it 
has  been  held  in  Maryland  that  terre  tenants  must  be  parties:  Doub 
V.  Barnes,  4  Gill,  1;  Wright  v.  Lyland,  92  Md.  645,  48  Atl.  163,  49  Atl. 
1009,  53  L.  E.  A.  702;  but  in  New  York  and  Pennsylvania  the  rule  is 
otherwise:  Jackson  v.  Shaffer,  11  Johns.  513;  Young  v.  Taylor,  2  Binn. 
218;  Kighter  v.  Eittenhouse,  3  Eawle,  273.  Doubtless  the  general  rirfe, 
or,  in  other  words,  the  rule  best  supported  by  authority  is  that,  as  to 
all  persons  whom  the  sheriff  could  lawfully  dispossess  under  a  writ 
for  the  possession  of  real  property  if  issued  within  the  proper  time, 
he  may  lawfully  dispossess  on  an  execution  after  the  judgment  has 
been  revived  by  scire  facias,  though  the  party  to  be  thus  dispossessed  ' 
was  not  a  party  to  that  proceeding:  Von  Puhl  v.  Eucker,  6  Iowa,  187; 
Lunsford  v.  Turner,  5  J.  J.  Marsh.  104,  20  Am.  Dec.  248.  In  every 
case  where  the  revivor  must  affect  the  title  to,  or  a  lien  upon  real  es- 
tate, it  is  necessary  to  make  parties  defendant  every  person  whose  in- 
terest in  the  realty  may  be  prejudiced  by  the  revivor:  Tiers  v.  Codd, 
87  Md.  447,  39  Atl.  1044;  Hood  v.  Norton,  202  Pa.  114,  51  Atl.  748; 
Maxwell  v.  Leeson,  50  W.  Va.  361,  88  Am,  St.  Eep.  875,  40  S.  E.  420. 

When  by  proceedings  in  garnishment,  or  by  trustee  process,  a  debtor 
of  the  judgment  debtor  is  brought  before  the  court  for  the  purpose  of 
compelling  him  to  pay  the  judgment  to  the  extent  of  his  liability  to 
the  judgment  debtor,  a  new  party  is  made  answerable  for  the  judg- 
ment or  a  part  thereof.  The  mode  of  proceeding  in  several  of  the 
states  is  to  first  enter  a  conditional  judgment,  sometimes  called  a  judg- 
ment nisi,  and  then  by  scire  facias  obtain  a  final  judgment  fixing  the 
liability:  Ex  parte  National  Lumber  Mfg.  Co.,  146  Ala.  600,  41  South. 
10;  Schmidt  v.  Devine,  164  HI.  537,  45  N.  E.  974.  This  proceeding, 
though  it  brings  in  one  not  before  a  party  to  the  judgment,  is  not  a 
new  action,  but  a  proceeding  auxiliary  to,  and  for  the  purpose  of  en- 
forcing the  collection  of,  the  original  judgment:  Sherwood  v.  Steven- 
son, 25  Conn.  431;  Adams  v.  Eowe,  11  Me.  89,  25  Am,  Dec.  266. 

Of  course,  it  is  essential  that  there  be  in  fact  a  new  party  to  be 
subjected  to  the«cire  facias.  If  the  judgment  debtor  died  leaving  no 
heirs,  devisees  or  other  successors  in  interest,  and  no  executor  or  ad- 
ministrator has  been  appointed,  certainly  there  can  be  no  proceeding 
of  revivor.  The  same  result  follows  when  the  judgment  was  against  a 
corporation  and  it  has  been  dissolved,  and  the  statutes  of  the  state 
have  made  no  provision  for  proceeding  against  it:  Howe  v.  Eobinson, 
20  Fla,  352;  Mumma  v.  Potomac  Co.,  8  Pet,  281,  8  L.  ed.  945. 

IX.    The  Proceedings  to  Obtain. 
Whether  any  proceeding  other  than  a  demand  of  the  clerk  of  the 
court  that  he  issue  the  writ  is  necessary  to  obtain  such  issuing  is 
involved  in  greater  doubt  and  obscurity  than  we  could  wish.     In  Ten- 
nessee, it  has  been  assumed  that  the  issuing  of  the  writ,  or,  at  least. 
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the  directing  of  such  issuing,  is  a  judicial  act  which  must  be  author- 
ized by  the  court,  and  that  an  issuing  by  the  clerk  in  the  absence  of 
such  authorization  is  void:  Alley  v.  Connell,  3  Head,  578;  Frierson  v. 
Harris'  Heirs,  45  Tenn.  146,  94  Am.  Dec.  220.  The  decisions  show 
that  if  a  motion  is  made  for  the  issuing  of  the  writ,  such  motion  may 
be  disposed  of  ex  parte  without  giving  notice  to  any  person:  Pears  v. 

Bache,  1  N.  J.  L.  206;  Warwick  v.  — '■ ,  20  N.  J.  L.  116.     If  such 

is  the  case,  we  do  not  see  that  the  action  of  awarding  or  issuing  the 
writ  is  judicial,  for  if  it  were,  the  rules  applicable  to  judicial  proceed- 
ings would  require  some  notice,  actual  or  constructive,  to  be  given  the 
parties  to  be  affected,  and  it  strikes  us  that  the  proper  opinion  is  the 
one  which  declares  that  the  writ  may  issue  out  of  the  clerk's  office 
without  leave  of  the  court  first  obtained:  Goddard  v.  Delaney,  181 
Mo.  564,  80  S.  W.  886.  Probably  both  the  right  of  the  clerk  to  issue 
the  writ  and  the  right  of  the  court  to  direct  such  issuing  without  no- 
tice to  the  parties  to  be  affected  depend  on  the  time  elapsing  since 
the  entry  of  the  judgment,  and  that  the  proceeding  may  be  devested 
of  its  ex  parte  character  by  the  lapse  of  time  being  so  great  that  a 
presumption  of  satisfaction  may  be  so  far  indulged  that  no  action 
should  be  taken  untU  the  parties  interested  have  been  afforded  an  op- 
portunity to  show  cause  why  the  judgment  should  not  be  enforced: 
Whitworth  v.  Thompson,  8  Lea,  480;  Keith  v.  Metcalf,  2  Swan,  74. 

X.  Pleadings, 
a.  Tile  Complaint  or  Declaration. — From  what  we  have  already  said, 
it  may  be  inferred,  and  the  fact  is,  that  no  complaint  or  declaration 
need  be  made  or  filed  for  the  purpose  of  procuring  a  writ  of  scire 
facias.  In  some  of  the  cases  in  which  the  rule  was  announced  and 
applied,  they  were  based  on  judgments  and  the  language  of  the  court 
might  be  construed  as  applying  only  when  the  enforcement  of  a  judg- 
ment was  sought,  but  the  truth  is  that  the  writ  of  scire  facias  itself 
amounts  to,  and  takes  the  place  of  both  the  complaint  or  petition 
and  the  process,  and  therefore  no  other  complaint  or  petition  need 
be  presented,  and,  so  far  as  we  can  judge  from  the  reported  cases, 
none  is  ever  filed:  Toulmin  v.  Bennett,  3  Stew.  &  P.  220;  Emanuel 
V.  Ketchum,  21  Ala.  257;  Spence  v.  Simmons,  21  Ala.  563;  Burden  v. 
State,  32  Ala.  579;  Hicks  v.  State,  3  Ark.  313;  Calhoun  v.  Adams, 
43  Ark.  238;  Brown  v.  Harley,  2  Fla.  159;  Wood  v.  People,  16  111. 
171;  Compton  v.  People,  86  111.  176;  Lasselle  v.  Godfroy,  1  Blackf. 
297;  Zufall  v.  United  States,  1  Ind.  Ter.  638,  43  S.  W.  760;  State 
V.  Lighten,  4  G.  Greene,  278;  Curry  v.  State,  39  Miss;.  511;  Tucker 
V.  State,  55  Miss.  452;  Garner  v.  Hays,  3  Mo.  436;  State  v.  Randolph, 
22  Mo.  474;  Jackson  v.  Tanner,  18  Wend.  526;  Kean  v.  Franklin, 
S  Serg.  &  R.  147;  Umberger  v.  Zearing,  8  Serg.  &  R.  163;  Hopkins 
V.  Howard,  12  Tex.  7;  State  v.  Cox,  25  Tex.  404;  Williamson  v. 
Crawford,  7  Gratt.  202;  McVeigh  v.  Bank  of  Old  Dominion,  76  Va. 
267;  HoUister  v.  United  States,  145  Fed.  773. 
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b.  On  Behalf  of  the  Defendant. — As  a  scire  facias  subserves  the 
purpose  both  of  the  complaint  and  petition  and  of  process,  the 
defendant,  if  he  desires  to  avoid  judgment  against  him,  must  make 
some  answer  or  response  to  the  writ.  Failing  to  do  this,  its  averments 
may  be  taken  as  confessed,  aud  judgment  entered  thereon:  Garrison 
V.  People,  21  111.  535;  Kietzell  v.  People,  72  111.  416.  Treating  the 
writ  as  a  petition  or  declaration,  its  sufficiency  may  be  questioned 
by  the  defendant,  as  in  the  case  of  other  petitions  and  declarations, 
by  demurrer:  Barrow  v.  Pagles,  6  Ala.  462;  Emanuel  v.  Ketchum, 
21  Ala.  257;  State  v.  Williams,  17  Ark.  371;  Trapnall  v,  Terry,  27 
Ark.  70;  Wood  v.  People,  16  111.  171;  McFadden  v.  Fortier,  20  HI. 
509;  Osgood  v,  Stevens,  25  111.  89;  Simpson  v.  Commonwealth,  1  Dana, 
523;  Frost  v.  Eeynolds,  2  Dana,  94;  Bernard's  Exrs.  v.  Chiles,  7  Dana, 
18;  Davenport  v.  Irvine,  4  J.  J,  Marsh.  60;  Fowler  v.  Commonwealth, 
4  T.  B.  Mon.  128;  Warfield  v.  Brewer,  4  Gill,  265;  Nesbit  v.  Manro, 
11  Gill  &  J.  261;  Bowie  v.  Neale,  41  Md.  124;  Tiers  v.  Codd,  87 
Md.  447,  39  Atl.  1044;  Gwynn  v.  State,  64  Miss.  324,  1  South.  237; 
State  V.  Eandolph,  22  Mo.  474;  Garland  v.  Ellis,  2  Leigh,  555.  There 
are  irregularities  which  may  be  made  available  on  motion  to  quash 
the  writ:  Trapnall  v.  Terry,  27  Ark.  70;  McFadden  v.  Fortier,  20 
111.  509;  Hoover  v.  Davenport,  5  Blackf.  230;  Clark  v.  Digges,  5 
Gill,  109;  Campbell  v.  Booth,  8  Md.  107;  Evans  v.  Freeland,  3  Munf. 
119;  Raub  v.  Otterback,  89  Va.  645,  16  S.  E.  933;  and  it  is  possible 
for  some  of  such  irregularities  to  be  of  so  serious  a  character  as  to  be 
made  available  on  motion  in  arrest  of  judgment:  McKnew  v.  Duvall, 
45  Md.  501.  Defenses  involving  or  tendering  issues  of  fact  must  be 
presented  by  answer.  Of  what  such  defenses  may  consist  we  shall 
treat  hereafter:  See  post,  XVII. 

XI.    From  What  Courts  and  to  What  Places  may  Issue. 

We  do  not  desire  to  discuss  the  general  question  of  the  jurisdic- 
tion of  courts  to  issue  this  writ.  The  power  to  issue  it  is  vested  in 
the  circuit  courts  of  the  United  States,  and  no  legislative  action  on 
the  part  of  the  states  can  destroy  such  power:  CuUen  County  Nat. 
Bank  v.  Hughes,  158  Fed.  389.  If  the  proceeding  is  based  on  a  judg- 
ment, it  must  be  prosecuted  and  the  writ  issued  in  the  court  pro- 
nouncing judgment  or  having  possession  of  the  record,  and  if  the  pro- 
ceeding is  based  upon  a  recognizance  or  other  obligation  in  writing 
filed  in  the  court,  it  must  be  regarded  as  a  record  of  that  court, 
and  the  scire  facias  hence  prosecuted  therein:  Jarvis  v.  Rathburn, 
Kirby,  220;  State  v.  Brown,  41  Me.  535;  Commonwealth  v.  Downey, 
9  Mass.  520;  Osgood  v.  Thurston,  23  Pick.  110;  State  v.  Kinne,  39  N.  H. 
129;  Boylan  v.  Anderson,  3  N.  J.  L.  529;  Turner  v.  White,  49  N.  C. 
116;  Cowden  v.  Stevenson,  Wright,  116;  Grimke's  Exrs.  v.  Mayrant,  2 
Brev.  202;  Gibson  v.  Davis,  22  Vt.  374. 

The  writ  may  be  issued  to,  and  be  served  in,  any  county  in  the  state 
in  which  the  defendant  resides,  and  it  need  not  state  hia  place  of 
residence:  Dyches  v.  State,  24  Tex.  266. 
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xn.  Form  and  Contents  of. 
The  writ  of  scire  facias  answered  the  double  purpose  of  a  writ  and 
of  a  declaration:  Calhoun  v.  Adams,  43  Ark,  238;  Farris  v.  People, 
58  111.  26;  Lasselle  v.  Godfrey,  1  Blackf.  298;  Whitworth  v.  Thomp- 
son, 8  Lea,  480;  State  v.  Robinson,  8  Yerg.  370;  McVeigh  v.  Old 
Dominion  Bank,  76  Va.  267.  Its  form,  therefore,  necessarily  varied 
to  correspond  to  the  various  contingencies  in  which  it  might  issue. 
It  was  directed  to  the  sheriff  and  recited:  1.  The  recovery  of  a  judg- 
ment, showing  the  court,  amount  and  parties;  2.  The  change,  if  any, 
in  the  parties  to  the  judgment,  stating  what  new  parties  had  become 
interested;  3.  That,  notwithstanding  the  judgment,  execution  still  re- 
mains to  be  done;  4.  That  plaintiff  demands  that  he  be  provided  with 
a  proper  remedy;  5.  It  commanded  the  officer  to  make  known  to  the 
defendant,  or  other  person  designated  in  the  writ,  that  he  should 
be  before  the  court,  at  a  date  specified,  to  show  cause  why  plaintiff 
ought  not  to  have  execution  of  the  judgment.  The  writ  should  be  in 
the  name  of  the  people  of  the  state:  McFadden  v.  Fortier,  20  111. 
589;  and  signed  by  the  judge  or  clerk  of  the  court  issuing  it:  Sher- 
wood V.  Pearl,  1  Tyler,  319;  Treasurer  of  State  v.  Moore,  1  Tyler,  329; 
Walsh  V.  Haswell,  11  Vt.  85.  If  the  court  and  the  time  at  which  the 
defendant  must  appear  or  at  which  he  will  be  heard  are  stated  in  the 
writ,  it  need  not  state  the  place  where  the  court  meets  or  the  hearing 
will  be  conducted:  Davidson  v.  Alvord,  3  Ind.  1;  State  v.  Rickctts,  67 
Miss.  409,  7  South.  282.  No  petition  or  complaint  is  necessary  to 
obtain  a  scire  facias;  or,  perhaps,  it  would  be  more  correct  to  say 
that  the  scire  facias  is  a  complaint  as  well  as  a  writ.  It  is  there- 
fore essential  that  it  state  all  the  facts  required  to  authorize  the 
relief  sought:  Hicks  v.  State,  3  Ark.  313;  Gray  v.  State,  5  Ark.  265; 
Conner  v.  People,  20  111.  381;  Huey'a  Admr.  v.  Redden 's  Heirs,  3  Dana, 
488;  Nesbit  v.  Manro,  11  Gill  &  J.  261;  McVickar  v.  Ludlow's  Heirs, 
2  Ohio,  246;  Bowen  v.  Pyne,  Wright,  602.  The  failure  to  demur, 
or  to  move  to  quash,  admits  only  the  facts  stated,  and,  if  they  are 
not  such  as  will  warrant  the  judgment  given,  it  may  be  reversed  on 
appeal  or  by  writ  of  error,  as  may  other  judgments  by  default  based 
upon  complaints  which  are  radically  defective:  Wray  v.  Williams, 
2  Yerg.  302;  Waller  v.  Huff,  9  Tex.  530.  With  respect  to  designating 
heirs  and  terre  tenants,  it  has  been  said  that  they  ought  to  be  named 
in  the  writ:  Chahoon  v.  Hollenback,  16  Serg.  &  R.  425,  16  Am.  Dec. 
587;  Seawell  v.  Williams,  6  Tenn.  (5  Hayw.)  280;  or,  at  least,  that 
it  is  preferable  that  they  be  so  named.  But  there  seems  to  be  no 
doubt  that  this  is  unnecessary:  Williams  v.  Fowler,  3  T.  B.  Mon. 
316;  Hughes  v.  Wilkinson,  28  Miss.  600;  Seawell  v.  Williams,  6  Tenn. 
(5  Hayw.)  280.  Instead  of  specifically  naming  the  heirs  and  terre 
tenants,  the  writ  may,  and  generally  does,  command  the  sheriff  as 
follows:  "That  by  honest  and  lawful  men  of  your  bailiwick,  you 
make  known  to  the  heirs  of  the  said  C.  D.,  and  also  to  the  tenants  of 
all  the  lands  and  tenements  of  your  bailiwick,  of  which  said  C.  D.,  or 
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any  person  in  trust  for  him,  was  or  were  seised  on  the  day  of 

,  on  which  day  the  judgment  aforesaid  was  given,  or  at  any 

time  after":  Foster  on  Scire  Facias,  379-388.  In  Arlcansas  and  Texas, 
however,  it  is  said  that  this  writ  is  in  the  nature  of  a  writ  of  sum- 
mons, and  may  omit  the  words  above  quoted:  Alexander  v.  Steel, 
13  Ark.  392;  Horn  v.  State,  3  Tex.  190.  Being  founded  on  a  judg- 
ment, the  writ  must  conform  thereto,  but  need  not  recite  anything 
which  did  not  appear  therein:  Boyle  v.  Robinson,  7  Har.  &  J.  202; 
Nicholson  v.  Patterson,  22  Tenn.  (2  Humph.)  448;  Davidson  v.  Stale, 
20  Tex.  649. 

The  judgment  must  be  stated  in  the  writ  with  as  much  particularity 
as  would  be  required  in  a  complaint,  though  we  apprehend  that  neither 
in  a  complaint  nor  in  a  scire  facias  will  an  immaterial  variance  be 
fatal,  if  from  what  is  set  forth  it  is  clearly  apparent  what  judgment 
is  sought  to  be  revived  by  the  proceeding:  Ward  v.  Prather's  Admr., 
1  J,  J.  Marsh.  4;  Barron  v.  Tart,  19  Ala.  78;  Wold  v.  Pounsford,  4 
Ohio,  397.  Of  this  there  is  as  little  doubt  upon  the  authorities  as 
there  is  in  reason.  Hence,  where  a  claim  was  made  that  a  scire  facias 
did  not  correctly  describe  the  parties  and  the  judgment,  and  therefore 
did  not  continue  its  lien,  the  court  in  overruling  this  claim  said:  "It 
seems  to  ub  that  all  that  is  necessary  here  is  to  ascertain  that  there 
is  such  an  identity  to  these  proceedings  that  one  of  these  judgments 
is  a  revivor  of  the  other":  Wood  v.  Codding,  134  Pa.  91,  19  Atl.  485; 
Landon  v.  Brown,  160  Pa.  538,  28  Atl.  921.  If  the  judgment  stated 
is  such  that  some  further  action  is  necessary  after  its  entry  to  make 
it  final  and  eflFective,  such  additional  action  should  be  shown  by  the 
writ:  Evans  v.  Freeland,  3  Munf.  119.  If  the  judgment  on  which  the 
execution  is  sought  is  in  ejectment,  the  writ  must  state  the  term 
recovered  by  such  judgment,  for  otherwise  it  cannot  be  known  that 
such  term  has  not  expired,  and  with  it  the  plaintiff's  right  to  execu- 
tion: Griffith  >  Heirs  v.  Wilson,  1  J.  J.  Marsh.  209.  While  originally 
actions  of  ejectment  were  brought  to  recover  a  term  of  years,  such 
is  not  the  case  in  many  parts  of  the  United  States.  Such  an  action, 
or,  at  all  events,  an  action  for  the  recovery  of  real  property,  may 
involve  the  fee  as  well  as  a  lesser  interest  in  the  land.  If  it  does 
not  appear  from  the  scire  facias,  or  the  terms  of  the  judgment  as  stated 
therein,  that  the  recovery  was  of  the  fee,  it  is  still  necessary  to  sJiow 
in  the  writ  what  the  recovery  was  for,  so  that  it  can  be  seen  there- 
from that  under  it  the  plaintiff  remains  entitled  to  the  possession 
of  the  property:  Smith  v.  Stevens,  133  111.  183,  24  N.  E.  511.  If,  on 
the  other  hand,  it  appears  from  the  writ  that  by  the  judgment,  or  the 
findings  of  the  court  the  plaintiff  was  found  to  be  entitled  to  the  fee, 
no  further  statement  need  be  made  therein  to  show  that  he  remains 
entitled  to  a  writ  to  place  him  in  possession:  Wilson  v.  School  Trustees, 
144  111.  29,  33  N.  E.  194. 

If  any  facts  are  disclosed  by  the  writ  from  which  the  satisfaction 
of  the  judgment  is  inferable,  then  such  probable  satisfaction  must  be 
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negatived.  Thus,  if  it  appears  that  a  ca.  sa.  has  been  issued,  and 
the  defendant  arrested  thereon,  such  facta  must  be  disclosed  as  would 
establish  plaintiff's  right  to  execution  notwithstanding  such  taking  of 
the  person  of  the  defendant  in  execution:  Dozier  v.  Gore,  1  Litt.  163. 
So  if  property  has  been  levied  upon  and  sold  but  has  been  lost  to  the 
plaintiff  by  reason  of  some  paramount  title  or  lien,  that  fact  should 
be  stated:  Baxter  v.  Shaw,  28  Vt.  569. 

It  ought  to  appear  from  the  writ  that  it  is  necessary  to  entitle 
the  plaintiff  to  execution.  If  he  is  not  entitled  to  execution  be- 
cause the  judgment  has  become  dormant  from  lapse  of  time,  that 
fact  ought  to  be  suggested.  Hence,  a  scire  facias  la  defective  if 
it  fails  to  state  the  date  of  the  judgment,  because,  in  the  absence 
of  such  statement,  it  does  not  appear  but  plaintiff  may  have  exe- 
cution without  proceeding  by  scire  facias:  Buckner  v.  Pipes,  56 
Miss.  366;  Hough's  Lessee  v.  Norton,  9  Ohio,  45.  It  is  not,  how- 
ever, essential  or  usual  to  state  that  no  execution  issued  within  a 
year  and  a  day.  This  fact,  as  well  as  the  fact  that  the  judgment 
remains  in  force,  seems  to  be  sufficiently  suggested  by  the  averment, 
"that  although  judgment  aforesaid,  in  form  aforesaid,  is  given, 
execution,  nevertheless,  for  the  debt  and  damages  aforesaid,  remains 
to  be  made  to  him,"  the  plaintiff:  Albin  v.  People,  46  HI.  372; 
Weaver  v.  Eeese,  6  Ohio,  418.  The  proposition  that  the  plaintiff 
is  not  entitled  to  scire  facias  unless  the  time  intervening  after  the 
entry  of  the  judgment  is  such  as  to  render  the  writ  necessary  has 
been  vigorously,  and  we  think,  successfully  combated.  In  a  case 
in  which  the  question  arose,  the  statutes  of  the  state  declared 
that  the  plaintiff  might,  at  any  time  within  a  designated  number  of 
years  specified  therein,  sue  out  scire  facias  to  revive  his  judgment 
and  lien.  A  plaintiff  sued  out  his  writ  within  less  than  that  time, 
and  it  was  objected  that  the  proceeding  was  unnecessary  and  to 
maintain  it  was  to  permit  any  plaintiff  to  needlessly  subject  the  de- 
fendant to  repeated  writs  and  the  costs  incident  thereto.  To  this 
it  might  well  have  been  answered  that,  whatever  was  the  common- 
law  rule  upon  the  subject,  the  statutes  in  question  gave  the  plain- 
tiff an  absolute  right  to  the  writ  at  any  time  within  the  dates 
specified;  but  the  courts  examined  the  question  by  the  aid  of  the 
common-law  authorities  and  reached  the  conclusion  that,  independ- 
ently of  any  statute,  a  plaintiff  could  sue  out  this  writ  whether 
the  time  within  which  he  was  entitled  to  execution  without  it  had 
expired  or  not,  and  that  the  only  penalty  is,  "if  the  plaintiff  sue 
out  a  scire  facias  within  a  year  after  the  judgment,  he  cannot 
afterward  have  a  capias  ad  satisfaciendum  within  the  year,  till 
he  hath  a  new  judgment  in  the  scire  facias":  Lambson  v.  Moffett, 
61  Md.  426;  Wonderly  v.  Lafayette  County,  74  Fed.  702;  Roberts 
V.  Pesing,  Rolle's  Ad.  900. 

Where  an  executor  or  administrator  is  sought  to  be  brought  be- 
fore the  court  by  scire  facias,  it  must  show  the  facts  making  him 
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answerable  to  the  writ,  and  hence  it  must  suggest  the  death  of  the 
judgment  defendant,  and  the  appointment  of  such  executor  or  admin- 
istrator: "Walker  v.  Hood,  5  Blackf.  266.  Where  still  other  facts 
are  required  to  establish  the  plaintiff's  right  to  execution,  they  must 
be  stated.  Therefore,  a  scire  facias  against  the  administrator  o.f 
one  of  several  codefendants  is  demurrable,  unless  it  siowa  cause 
for  proceeding  against  such  administrator  in  the  absence  of  the 
other  defendants:  Graham  v.  Smith,  1  Blackf.  414.  If  the  object 
of  the  proceeding  is  to  make  an  administrator  answerable  person- 
ally, the  scire  facias  must  aver  that  he  has  converted  or  wasted 
the  goods  of  his  intestate  which  came  to  his  hands  "to  be  admin- 
istered upon,  to  the  value  of  said  debt  and  costs,  with  intent 
that  the  execution  aforesaid  should  not  be  made,"  and  must  notify 
him  to  appear  to  show  cause  why  plaintiff  should  not  have  "execu- 
tion against  him  of  the  debt,  et  cetera,  to  be  levied  out  of  his  own 
proper  goods,  chattels,  lands  and  tenements":  Wray  v.  Williams, 
2  Yerg.  302.  When  heirs  are  proceeded  against  to  subject  to  execu- 
tion lands  descended  to  them,  it  appears  to  be  unnecessary  to  de- 
scribe such  lands  in  the  scire  facias:  Commercial  Bank  v.  Kendall,. 
13  Smedes  &  M.  278;  Union  Bank  v.  Meig's  Admi.,  5  Ohio,  312; 
though  the  practice  of  bo  describing  them  has  been  commended 
as  the  better  one:  Union  Bang  v.  Meig's  Admx.,  5  Ohio,  312.  Re- 
garded as  a  pleading,  the  writ  of  scire  facias  as  sanctioned  by  the 
approved  precedents  is  essentially  defective,  in  not  designating  the 
heirs  or  terre  tenants  who  are  in  effect  made  parties  defendant, 
and  in  not  describing  the  lands  against  which  the  execution,  when 
issued,  will  operate.  This  defect  is  generally  supplied  by  the  re- 
turn of  the  writ.  From  the  writ  and  return  together,  if  must 
always  appear  who  were  proceeded  against  as  heirs  and  terre  ten- 
ants, and  with  respect  to  what  land  they  were  summoned  to  ap- 
pear. The  writ  need  not  negative  the  various  matters  which,  if 
existing,  would  constitute  a  defense,  because  it  is  the  business  of 
the  defendant  to  plead  these  if  he  wishes  to  make  them  available: 
Eogers  v.  Denham's  Heirs,  2  Gratt.  200.  An  informal  or  irregular 
writ  will  be  vitiated  and  render  subject  to  collateral  attack  any 
judgment  founded  upon  it:  Bernard's  Exrs,  v.  Chiles,  7  Dana,  18; 
Andrews  v.  Buckbee,  77  Mo.  428;  Davidson  v.  State,  20  Tex.  649; 
Eichardson's  Admr.   v.  Prince   George   Justices,   11   Gratt,   190. 

When  the  proceeding  is  based  on  a  judgment  or  upon  a  bond  or 
some  other  obligation  which  it  is  permissible  to  treat  as  a  record 
for  the  purpose  of  authorizing  the  writ,  it  is  evident  that,  as  there 
is  yet  no  adjudication  on  the  defendant's  liabilities,  the  matters 
of  averment  incorporated  in  the  writ  must  be  more  varied  and  ex- 
tensive than  when  execution  of  a  judgment  is  sought,  for  all  the 
matters  essential  to  the  creation  of  the  defendant's  liability  must 
be  presented  to  the  court  by  allegations  of  their  existence,  or,  in 
other  woidS|  whatever  is  essential  to  the  defendant's  liability  must 
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be  disclosed:  Darby  v.  State,  21  Ark,  523;  Conner  v.  People,  20  HI. 
381;  Farris  v.  People,  58  111.  26;  Lang  v.  State,  3  Blackf.  344; 
State  V.  Carr,  4  Iowa,  289;  State  v.  Mills,  19  N.  C.  552;  Brown  v. 
State,  43  Tex.  349.  So  far  as  a  recognizance  or  other  obligation 
upon  which  the  writ  is  issued  is  concerned,  it  must  show  the  exist- 
ence of  such  obligation  by  setting  it  out  in  full,  or,  at  least,  so  dis- 
closing its  contents  that  there  can  be  no  doubt  of  defendant's  lia- 
bility thereon:  Gray  v.  State,  5  Ark.  265;  Cannon  v.  State,  17  Ark. 
365;  Lawrence  v.  People,  17  HI.  172;  Tucker  v.  State,  55  Miss. 
452;  Pounds  v.  State,  60  Miss.  925;  Jackson  v.  State,  13  Tex.  218; 
Branch  v.  State,  25  Tex.  423;  Cushman  v.  State,  38  Tex.  181;  and 
this  must  include  a  statement  of  the  facts  and  cricumstances  which 
authorized  the  taking  of  the  obligation.  If  it  was  taken  because  of  an 
indictment  having  been  found,  that  fact,  we  think,  should  be  stated: 
Cowen  V.  State,  3  Tex.  App.  380;  Pearson  v.  State,  7  Tex.  App.  279; 
though  there  are  decisions  dispensing  with  such  statement:  O'Brien 
V.  People,  41  111.  456;  Kepley  v.  People,  123  111.  367,  13  N.  E.  512. 
Some  description  must  be  inserted  of  the  offense  for  which  the 
indictment  was  found,  but  it  is  evident  that  this  description  need 
not  set  forth  the  offense  with  the  fullness  and  certainty  required 
in  the  indictment:  Eich  v.  Colquitt,  61  Ga.  197;  Compton  v.  People, 
86  111.  176.  Perhaps  the  issuing  of  the  warrant  and  the  arrest  of 
the  defendant  thereunder  must  be  alleged:  State  v.  Arledge,  2 
Sneed,  229;  Cowen  v.  State,  3  Tex.  App.  380;  Pearson  v.  State,  7 
Tex.  App.  279;  and  the  facts  occurring  after  the  taking  of  the 
recognizance  or  other  obligation  must  be  so  averred  that  it  follows, 
if  the  allegation  be  true,  as  a  matter  of  law,  that  all  the  condi- 
tions essential  to  defendant's  liability  have  occurred:  Noble  v.  People, 
9  111.  433;  Conner  v.  People,  20  111.  381;  Lang  v.  State,  3  Blackf.  344; 
Simpson  v.  Commonwealth,  1  Dana,  523;  Slape  v.  State,  44  N.  J.  L. 
264;  Gedney  v.  Commonwealth,  14  Gratt.  318. 

Xlll.    Amendments. 

The  general  rule  is  that  the  scire  facias  is  not  void  if  it  is 
amendable:  Anthony  v.  Humphries,  9  Ark,  176;  and,  treating  the 
writ  as  a  declaration  or  petition  as  we  have  shown  it  must  be  treated, 
it  is,  upon  principle,  amendable  to  practically  the  same  extent  as 
any  other  petition  or  complaint:  Donaldson  v.  Dodd,  79  Ga.  763, 
4  S.  E.  157;  Peacock  v.  People,  83  111.  331;  Patrick  v.  Woods,  3  Bibb. 
232;  Thompson  v.  Dougherty's  Heirs,  3  J.  J.  Marsh.  564;  Gary 
V.  Sangston,  64  Md.  31,  20  Atl.  1034;  Curry  v.  State,  39  Miss.  511; 
Condit  V.  Gregory,  21  N.  J.  L.  429;  Jackson  v.  Tanner,  18  Wend. 
526;  Gedney  v.  Commonwealth,  14  Gratt.  318;  State  v.  Lambert,  44 
W.  Va.  308,  28  S.  E.  930;  Burrows  v.  Heysham,  1  Dall.  133,  1  L.  ed, 
69;  Holland  v.  Phillips,  10  Ad.  &  E.  149,  2  P.  &  D.  336;  Thorpe  v. 
Hook,  1  Dowl.  P.  C.  501;  Baker  v.  Neaver,  1  Cromp.  &  M.  112, 
3  Tyrw.  233;  Kloa  v.  Dowd,  4  Dowl.  P.  C.  67;  Buxom  v.  Hoskins,  6 
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Mod.  264.  Its  functions  are,  in  truth,  threefold:  First,  they  are 
similar  to  those  of  an  execution  in  being  in  the  name  of  the  state 
or  people  and  in  being  addressed  to  some  officer  commanding  him 
to  do  some  act,  and  in  reciting  or  describing  the  judgment  or  other 
record  upon  which  they  are  founded;  second,  they  resemble  the 
complaint  or  petition  in  containing  averments  of  facts  upon  which 
the  relief  sought  depends;  and,  third,  they  may  be  likened  to  a  sum- 
mons in  commanding  the  defendant  to  appear  in  court  at  some  time 
stated.  In  so  far  as  the  functions  attempted  to  be  performed  by 
this  writ  are  likened  to  those  of  an  execution,  it  is  no  doubt  amend- 
able to  the  same  extent  as  that  writ,  whether  the  necessity  for  the 
amendment  consists  of  the  omission  or  some  formal  requisite,  or 
the  misdescription  of  the  judgment  or  other  record,  or  the  failure  to 
state  some  essential  element  of  such  description,  for  the  defect  may 
be  corrected  in  the  one  case  by  a  reference  to  the  statute  or  other 
law,  and  in  the  other  case  by  examining  the  record.  The  writ 
may,  therefore,  be  amended  by  inserting  therein  any  matter  required 
by  law  to  be  inserted  but  which  was  omitted  from  the  writ:  John- 
son V.  Goddard,  19  Ga.  597;  McFadden  v.  Fortier,  20  111.  509;  and 
by  conforming  the  writ  to  the  judgment  or  other  record  in  any 
respect  in  which  it  may  have  departed  therefrom:  Hazeldine's 
Admr,  v.  Walker's  Exrs.,  1  Har.  &  J.  487;  Curry  v.  State,  39  Miss. 
511;  Tucker  v.  State,  55  Miss.  452;  Pounds  v.  State,  60  Miss.  925; 
Marx  V.  State,  61  Miss.  478;  Arrison  v.  Commonwealth,  1  Watts, 
374;  Maus  v.  Maus,  5  Watts,  315;  Eainey  v.  Commonwealth,  10 
Watts,  343;  Smith  v.  Brisbane,  2  Bay,  557;  Whitworth  v.  Thomp- 
son, 8  Lea,  480;  Tayloe  v.  Wharfield,  2  Cranch  C.  C.  248,  Fed.  Cas. 
No.  13,772.  Amendments  of  the  class  to  which  we  here  refer  may 
be  allowed  by  the  court  without  resorting  to  parol  evidence,  and 
hence  their  allowance  is  less  liable  than  in  cases  where  such  evi- 
dence must  be  heard  than  in  those  attended  with  no  question  as 
to  what  the  action  of  the  court  should  be.  Where  resort  must  be 
had  to  parol  evidence,  the  right  of  the  court  to  permit  the  amend- 
ment is,  we  think,  more  questionable.  In  several  cases  it  was  held 
that  the  writ  may  be  amended  to  conform  to  the  directions  of  the 
attorney  in  directing  its  issuing,  where  it  is  claimed  that  such  direc- 
tions were  not  followed,  as  where  the  writ  was  issued  against  per- 
sons other  than  those  included  within  the  direction:  Patrick  v. 
Woods,  3  Bibb,  232;  Nesbit  v.  Manro,  11  Gill  &  J.  261;  Byrne  V. 
McPherson,  12  Gill  &  J.  157.  As  to  the  averments  of  the  writ,  if 
as  the  cases  show  it  is  with  respect  to  them  to  be  regarded  as  a  peti- 
tion or  declaration,  then,  like  a  petition  or  declaration,  it  should 
be  amendable,  and  we  believe  it  is  amendable  to  the  extent  of  strik- 
ing out  matters  of  surplusage:  Wonderly  v.  Lafayette  County,  74 
Fed.  702;  and  by  adding  new  averments  which  are  essential  to  the 
ordering  of  the  writ:  State  v.  Columbia  H.  &  T.  Co.,  2  Sneed,  254; 
Baxter  v.  Shaw,  28  Vt.  569.  Nevertheless,  this  view  has  not  uni- 
Am.  St.  Eep.,  Vol.  122—7 
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versally  prevailed.  On  the  contrary,  the  right  to  amend  in  respect 
to  matters  of  averment  has  been  denied:  Baker  v.  Harrison,  5  Litt. 
59.  That  part  of  a  scire  facias  corresponding  to  the  writ  of  sum- 
mons, as  by  directing  the  defendants  to  appear  at  a  place  and  time 
designated,  may  be  amended  to  conform  to  the  law:  Anthony  v. 
Humphries,  9  Ark.  176,  11  Ark,  6C3.  In  at  least  one  case  it  was 
said  that  the  amendment  must  be  accomplished  by  the  issuing  of  a 
new  writ:  State  v.  Arledge,  2  Sneed,  229;  but  a  writ  issued  after 
the  original  is  not  an  amended  but  an  alias  writ,  and  our  under- 
standing is  that,  instead  of  directing  the  issuing  of  a  new  or  alias 
writ,  the  court  properly  directs  the  amendment  of  the  writ  already 
issued,  and  in  those  cases  where  no  amendment  is  directed,  the  writ 
may,  nevertheless,  be  regarded  as  having  been  amended  when  the 
attack  is  collateral  and  the  amendment  is  one  which  must  have  been 
directed  had  the  attention  of  the  court  been  called  to  the  matter 
and  the  character  of  the  amendment  is  ascertainable  by  the  law 
and  the  record  on  which  the  writ  is  baaed.  The  right  to  amend, 
as  in  case  of  any  other  pleading,  cannot  be  exercised  for  the  pur- 
pose of  providing  a  right  already  expired,  as  where  the  original 
pleading  was  not  against  the  necessary  parties  and  before  the  amend- 
ment was  sought,  the  statute  of  limitations  had  interposed  for  their 
protection:  Willink  v.  Ken  wick,  22  Wend.  608. 

Doubtless,  the  time  within  which  an  amendment  may  be  allowed 
is  somewhat  within  the  discretion  of  the  court.  In  one  case  it  was 
held  that  after  demurrer  interposed,  an  amendment  would  not  be 
granted:  Farnum  v.  Bell,  3  N.  H.  72;  but  surely,  if  an  amendment 
is  allowed  at  all,  it  must  be  in  furtherance  of  justice,  and  there 
can  be  no  arbitrary  rule  on  the  subject.  Therefore,  in  a  proper 
case,  an  amendment  may  be  authorized  at  any  time  prior  to  the 
entry  of  the  judgment,  and  this  though  the  necessity  for  the  amend- 
ment has  been  made  apparent  by  the  plea  of  nul  tiel  record  or  some 
other  appropriate  plea:  Johnson  v.  Goddard,  19  Ga.  597;  McFadden 
V.  Fortier,  20  111.  509;  Peacock  v.  People,  83  111.  331;  Patrick  v. 
Woods,  3  Bibb.  232;  Byrne  v.  McPherson,  12  Gill  &  J.  157;  Pounds 
V.  State,  60  Miss.  925;  Condit  v.  Gregory,  21  N.  J.  L.  429;  Spencer 
V.  Webb,  1  Gaines,  118;  Jackson  v.  Tanner,  18  Wend.  526;  Williams 
V.  Lee's  Heirs,  4  N.  C.  578;  Willard  v.  Norris,  2  Eawle,  56;  Smith  v. 
Brisbane,  2  Bay,  557;  Gedney  v.  Commonwealth,  14  Gratt.  318;  Bur- 
rows V.  Heysham,  1  Dall.  133,  1  L.  ed.  69. 

xrv.  Service  of  the  Writ, 
a.  Actual,  When  Unnecessary. — Though  the  professed  object  of 
the  writ  of  scire  facias  was  and  is  to  give  some  warning  or  notice 
to  the  person  to  be  charged  thereby,  in  practice  this  object  was  lost 
sight  of  and  it  became  possible  to  proceed  without  giving  any  actual 
notice  whatsoever.  By  this  practice  the  sheriff  or  other  officer 
charged  with  the  duty  of  serving-  and  returning  the  writ  might  on 
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the  return  daj  return  "scire  feci,"  or,  in  other  words,  that  he  had 
warned  the  parties,  or  "nihil,"  that  the  parties  had  nothing  hj 
which  he  could  warn  them.  Upon  the  latter  return  being  made, 
the  party  prosecuting  the  proceeding  might  sue  out  an  alias  and 
place  it  in  the  hands  of  the  same  officer,  who,  on  its  return  day, 
might  also  again  return  "nihil."  These  two  returns  of  nihil  had 
the  same  effect  as  one  return  of  scire  feci,  and  a  judgment  might  be 
thereon  entered  as  if  the  writ  had  been  actually  served:  Barrow  v. 
Bailey,  5  Fla.  9;  Cox  v.  McFerran,  Breese,  28;  Sans  v.  People,  3  Gilm. 
327;  Besimer  v.  People,  15  111.  439;  Choate  v.  People,  19  111.  63; 
Kearns  v.  State,  3  Blackf.  334;  State  v.  Gulp,  39  Mo.  530;  Gumming 
V.  Eden's  Devisees  and  Terra  Tenants,  1  Cow.  70;  Woodfork  v. 
Broomfield,  5  N.  G.  187;  Dunlevy  v.  Boss,  Wright,  287;  Chambers 
V.  Carson,  2  Whart.  9;  Gompher  v.  Anawalt,  2  Watts,  490;  Taylor 
V.  Young,  71  Pa.  81;  Magaw  v.  Stevenson,  1  Grant  Gas.  402;  Brown 
V.  Wygant,  163  U.  S.  618,  16  Sup.  Gt.  Eep.  1159,  41  L.  ed.  284. 
Where  the  service  was  made  in  this  manner  and  the  parties  remained 
without  actual  notice,  they  might  be  relieved  from  a  judgment  sub- 
sequently entered  upon  such  service  either  by  motion  or  by  audita 
querela:  Barrow  v.  Bailey,  5  Fla.  9;  Eandel  v.  Wale,  Cro.  Jac.  59; 
Holt  v.  Frank,  1  Maule  &  S.  199;  Wicket  v.  Cremer,  1  Ld.  Eaym. 
539,  Salk.  264,  12  Mod.  246;  Ludlow  v.  Lennard,  2  Ld.  Eaym.  1295; 
Wharton  v.  Eichardson,  2  Strange,  1075.  But  the  constructive  service 
of  scire  facias  by  two  returns  of  nihil,  or  not  found,  operates  against 
those  defendants  only  whose  names  are  stated  in  the  writ.  To  a 
scire  facias  against  the  heirs  and  terre  tenants,  "the  sheriff  returns 
either  that  there  are  none,  or  that  he  has  warned  them  to  appear; 
in  the  latter  case,  if  the  writ  be  general  against  the  terre  tenants, 
without  naming  them,  the  sheriff  should  return  that  he  has  warned 
Certain  persons,  describing  them,  being  tenants  of  all  the  lands 
in  his  bailiwick,  or  certain  persons  tenants  of  certain  lands,  and 
that  there  are  no  others":  2  Wm.  Saund.  72r;  Gumming  v.  Eden's 
Devisees  and  Terre  Tenants,  1  Cow.  70.  While  it  is  conceded  that  the 
writ  need  not  be  personally  served,  there  are  doubtless  cases  in  which 
the  fact  that  it  was  not  so  served  may  limit  the  operation  of  the 
judgment  thereon  in  so  far  as  it  is  relied  upon  to  create  or  continue 
a  personal  liability  against  the  defendant,  as  where  he  was  beyond 
the  jurisdiction  of  the  court  at  the  time:  Freeman  on  Executions,  sec. 
93a. 

In  some  of  the  states,  statutes  have  been  enacted  the  general  tend- 
ency of  which  is  to  require  personal  service  of  a  scire  facias,  as  by 
directing  this  writ  to  be  served  in  the  same  manner  as  a  sum- 
mons: Hanly  v.  Adams,  15  Ark.  232;  McCallum  v.  Culpepper,  41  Fla. 
107,  26  South.  187;  Davis  v.  Patty,  42  Miss.  509;  Andrews  v.  Buckbee, 
77  Mo.  428;  especially  where  the  proceeding  is  one  unknown  to  the 
common  law  and  is  of  a  personal  character:  McCourtie  v.  Davis,  2 
Oilm.  298;  Sans  v.  People,  3  Gilm.  327.    In  Kentucky,  the  writ  must 
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issue  to  the  county  in  which  the  defendant  resides  if  he  is  a  resident 
of  the  state,  but  unless  he  is  found  in  the  county  in  which  the 
writ  is  pending,  it  cannot  be  returned  nihil  and  a  judgment  thereon 
supported,  if  the  defendant  does  not  reside  in  the  county  where 
the  return  is  made:  Calloway's  Heirs  v.  Eubanks,  4  J.  J.  Marsh. 
280.  In  Massachusetts,  it  was  held  that  where  the  proceeding  was 
in  the  circuit  court  of  the  United  States  and  the  law  prescribed 
no  form  of  notice  and  the  defendant  was  out  of  the  district  where 
the  court  was  held,  it  was  for  the  court  to  cause  such  notice  to  be 
given  to  him  as  might  be  reasonable  to  enable  him  to  appear  and 
defend  his  rights,  and  that  any  notice  actually  and  personally  given 
to  the  defendant,  though  not  in  any  form  prescribed  by  the  court 
and  not  proved  by  the  return  of  an  officer  as  such,  must  be  deemed 
adjudged  sufficient  by  the  court  if  it  entered  judgment  thereon,  and 
such  judgment  must  be  held  valid:  Comstock  v.  Holbrook,  16  Gray, 
111.  In  South  Carolina,  at  an  early  day,  its  courts  declared  that  the 
change  in  the  system  of  jurisprudence  involved  in  the  separation 
of  the  state  from  the  mother  country  impliedly  abrogated  the  rules 
of  practice  prevailing  in  England  respecting  the  mode  of  serving  this 
writ,  and  required  the  court  to  hold  that  the  service  must  be  on 
the  defendant  personally  if  he  was  within  the  state,  and  otherwise  by 
posting  the  rule  at  the  door  of  the  courthouse:  Grimke'a  Exr.  v.  May- 
rant,  2  Brev.  202.  In  Tennessee,  if  lands  descended  to  heirs  and 
were  sought  to  be  taken  in  satisfaction  of  a  judgment,  the  scire 
facias  must  be  personally  served  upon  such  heirs,  and  if  any  of  them 
was  a  minor,  also  upon  his  guardian:  Combs  v.  Young's  Heirs,  4 
Yerg.  218,  26  Am.  Dec.  225;  Crutchfield  v.  Stewart's  Lessee,  10 
Yerg.  237;  Carmichael  v.  Carmichael,  5  Humph.  96.  Various  statutes 
have  been  enacted  in  other  states  making  special  provisions  for  the 
method  of  serving  this  writ:  Chase  v.  People,  2  Colo.  528;  Matthews 
V.  Gordy,  2  Houst.  573;  McCallum  v.  Culpepper,  41  Fla.  107,  26  South. 
187;  Atwood  v.  Hirsch,  123  Ga.  734,  51  S.  E.  742;  Fisher  v.  Battaile, 
31  Miss.  471;  Davis  v.  Patty,  42  Miss.  509;  Thomas  v.  State,  62  Miss. 
184;  Garner  v.  Mays,  3  Mo.  436;  Andrews  v.  Buekbee,  77  Mo.  428; 
Castner  v.  Styer,  23  N.  J.  L.  236;  Feeter  v.  McCombs,  1  "Wend.  19; 
Ingram  v.  Belk,  2  Strob.  207,  47  Am.  Dec.  591;  but  we  shall  not 
undertake  to  summarize  them  here.  A  written  acknowledgment  of 
the  service  of  the  writ  is  always  sufficient  as  against  the  party 
making  such  acknowledgment:  Aycock  v.  Leitner,  29  Ga.  197. 

b.  Irregularities  in. — When  the  mode  of  service  is  prescribed  by 
statute,  that  mode  must  be  substantially,  and  perhaps  strictly,  pur- 
sued. If  the  writ  was  served  by  a  sheriff  to  whom  it  was  not  di- 
rected: Kennedy  v.  People,  15  111.  418;  or  was  by  giving  a  copy  to  a 
member  of  the  defendant's  family,  the  service  is  a  nullity:  McCombs 
V.  Feeter,  1  Wend.  19.  So,  if  there  are  two  or  more  persons  to  be 
proceeded  against,  the  service  of  the  writ  upon  one  of  them  will 
not  justify  any  judgment  against  the  others:  Breekenridge 's  Admr. 
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V,  Mellon 's  Admr.,  1  How.  (Miss.)  273.  Service  on  persons  not 
named  in  the  writ  does  not  vitiate  the  service  on  the  defendant: 
Anthony  v.  Humphries,  9  Ark.  176.  Defects  in  the  service  are  waived 
by  appearing  and  pleading  to  the  writ:  Andrews  v.  Buckbee,  77  Mo. 
428;  and  it  is  said  that  a  motion  by  an  attorney  to  quash  the  return 
is  equivalent  to  an  appearance  by  him:  Fisher  v.  Battaile,  31  Miss. 
471. 

XV.    The  Eeturn. 

The  writ  must  be  returned  to  the  court  whence  it  issued,  which  is 

ordinarily  the  court  wherein  the  judgment  was  rendered,  if  the  writ 

is  on  a  judgment,  or  the  court  in  which  the  record  is  filed,  if  the 

proceeding   is   based   on   a  record   other   than   a   judgment:   Grimke's 

Exr.  V.  Mayrant,  2  Brev.  202;  Phelps  v.  Mott,  Brayt.    191;   Hoit  v, 

•       4  Bradley,  1  D.  Chip.  262.     The  time  when  the  writ  must  be  returned 

j^  is  controlled  by  statute,  and,  in  the  absence  of  any  controlling  stat- 

<^tUte,  the  writ  is  returnable  only  on  the  return  day  of  the  next  regular 

•^  term:  Jebo  v.  Ewing,  5  Blackf.  563;  Hackett  v.  Ford,  4  T.  B.  Mon. 

.T    88;  Bridges  v.  Adams,  32  Md.  577.     Upon  principle,  a  writ  omitting 

5     to  designate  a  return  day  or  making  a  designation  other  than  that 

permitted  by  law  should  be  held  amendable,  but  the  only  decision 

we   have   found   upon   the   subject    holds   such    a   writ    to    be    void: 

Lavell  V.  McCurdy's  Exrs.,  77  Va.  763.     Some  time  must  be  allowed 

between   the   service   of   the   writ   and   the   time   for  its   return.     It 

cannot  be   made   returnable   immediately:  Jebo   v.   Ewing,   5   Blackf. 

^i     563.     Under   the  Virginia  statute   of   1824  there   must   have   been   at 

v5       least   ten   days   between   the   service   of   the   writ   and   the    date    at 

^     which  it  was  returnable:  Green  v.  Thompson,  1  Pat.  &  H.  427.    In 

j:;^    New  York   and  Ohio,  fifteen   days:  Lyon  v.   Bandall,  1  "West  L.  J. 

C    396,   1   Ohio   Dec.   57;    Little   v.   Woodman,   Cole.   &   C.   Cas.   60.     In 

^X^    Georgia,  the  service  must  have  been  twenty  days  before  the  sittings 

•  <     of   the   court:  Atwood  v.   Hirsch,   123   Ga.   734,   51   S.   E.   742;   while 

^^     in  Kentucky,   it  was  held   that   the   service   might  be   at   any  time 

before    the    return    day:  Patrick    v.    Newell,    1    Bibb,    323.     If    the 

statute  requires  the  return  of  a  special  deputy  to  be  verified  by  his 

oath,  a  return  made  by  such  deputy  is  not  objectionable  on  the  ground 

that  he   had   not  taken  his  official   oath:  Courson  v.   Hixon,   78  HI. 

339.     The   tendency   of  the   authorities,  very   properly,  la  to  support 

a  return  if  the  language  used  in  it  will  permit.     Hence,  a  return, 

"the  within  A.  B.  an  C.  D.   hath  not  anything  in  my  bailiwick  or 

plac  by  which  I  can  give  notice  as  I  am  herein  commanded,  nor  is 

•aid  A,  B.  an  C.  D.  found  in  the  same,"  is  sufficient.     It  will  be 

presumed  that  by  the  words  "bailiwick  or    plac"  the  officer  meant 

county,  and  the  "an"  should  be  construed  in  the  proper  sense,  and 

disjunctively   as   showing   that   neither   of   the   defendants   could   be 

found:  Chicago  D.  &  C.  Co.  v.  Kinzie,  93  111.  415.     If  there  are  three 

defendants  and  the  return  is  to  the  effect  that  the  service  was  made 

on  the  sixth,  seventh  and  tenth  days  of  a  specified  month,  it  will  be 
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construed  as  affirming  a  service  on  each  of  the  defendants:  Polnac 
V.  State,  46  Tex.  Cr.  70,  80  S.  W.  381. 

The  return,  when  made,  must  show  the  service  of  the  writ  within 
the  time  and  in  the  manner  permitted  by  law,  and  failing  to  do  this, 
will  not  support  a  judgment  by  default:  Carswell  v.  Patsowski,  3 
Penne.  (Del.)  593,  53  Atl.  54;  Simmons  v.  Wood's  Lessee,  6  Yerg. 
518;  Middleton  v.  State,  11  Tex.  255;  Kirk  v.  United  States,  137 
Fed.  753,  70  C.  C.  A.  187;  United  States  v.  Kirk,  204  U.  S.  668, 
27  Sup.  Ct.  Rep.  778,  51  L.  ed.  671.  If  the  statute  requires  that 
the  service  must  be  made  by  delivering  a  certified  copy,  a  copy  merely 
having  the  word  "copy"  upon  it,  but  not  certified,  is  not  sufficient: 
Henry  v.  Henry,  1  How.  Pr.  167.  The  sufficiency  of  the  service  must 
be  established  by  the  facts  stated  in  the  return.  If  it  recites  "exe- 
cuted by  summoning  T.  M.  to  be  at  tlie  district  court  in  Austin 
county  at  its  fall  term,  1852,"  it  will  not  support  a  judgment  by 
default,  because  this  statement  does  not  show  whether  or  not  de- 
fendant was  given  a  copy  of  the  writ:  Middleton  v.  State,  11  Tex. 
255.  The  bare  statement  of  the  officer  that  he  served  the  writ  is 
insufficient,  because  it  does  not  disclose  fBe  facts  which  he  doubtless 
deemed  a  sufficient  service,  nor  does  it  furnish  any  means  by  which 
the  court  may  form  a  judgment  on  the  subject:  Winans  v.  State, 
25  Tex.  Supp.  175.  If  the  return  is  required  to  be  verified,  an  un- 
verified return  is  not  sufficient:  Dennison  v.  Willson,  16  N.  H.  496. 
The  acknowledgment  of  the  service  of  the  writ  signed  by  the  party 
is  equivalent  in  effect  to  a  return  showing  all  the  facts  required 
to  eons.titute  a  valid  service:  Draper  v.  Bryson,  17  Mo.  71,  57  Am. 
Dec.    257. 

The  return  to  a  writ  of  scire  facias  seems  to  be  amendable  to  the 
same  extent  as  a  return  to  any  other  writ:  Berry  v.  McDonald,  7 
Blackf.  371;  Dennison  v.  Willson,  16  N.  H.  496;  Mandeville  v.  Mc- 
Donald, 3  Cranch  C.  C.  631,  Fed.  Cas.  No.  9013.  If  the  defendant 
wishes  to  challenge  the  sufficiency  of  the  return,  he  does  so  by  mo- 
tion to  quash  the  writ:  Mandeville  v.  McDonald,  3  Cranch  C.  C. 
631,  Fed.  Cas.  No.  9013. 

XVI.    Judgment  by  Default. 

If  the  party  summoned  makes  no  appearance,  judgment  will  be 
entered  against  him.  "So  where  a  scire  facias  is  sued  out  on  a  joint 
judgment  against  two,  if  it  be  returned  that  one  was  summoned, 
and  he  makes  default,  and  that  the  other  has  nothing,  the  plaintiff 
may  have  execution  for  the  whole  against  him  who  was  summoned 
and  made  default.  So  if  it  be  returned  that  one  of  them  is  dead, 
and  the  other  was  summoned,  and  he  makes  default":  Bingham  on 
Judgments  and  Executions,  125.  If  the  defendant  appears,  the  plain- 
tiff may  declare  against  him.  The  so-called  declaration  is,  however, 
nothing  more  than  a  recital  setting  forth  a  copy  of  the  writ,  and 
praying   for   execution   thereon:  See   Tidd'g   Forms   Adapted   to    the 
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State  of  New  York,  342;  People  v.  Societ7  for  Propagating  the  Gos- 
pel, 1  Paige,  652. 

XVn.  Defenses  and  Their  Presentation, 
We  have  already  shown  that  such  defenses  as  may  exist  may  by 
the  defendant  be  presented  either  by  demurrer  or  by  answer,  the 
former  questioning  the  sufficiency  of  the  facts  stated  in  the  writ 
to  entitle  the  plaintiff  to  judgment:  Ante,  X,  6;  Trapnall  v.  Terry, 
27  Ark.  70;  Norfolk  v.  People,  43  111.  9;  Eoss  v.  State,  6  Blackf. 
315;  McClellan  v.  Codman,  22  Me.  308;  Brooks  v.  Preston  (Md.), 
68  Atl.  294;  Barton  v.  Vanzant,  1  Mo.  192;  State  v.  Eandolph,  22 
Mo.  474;  State  v.  Potts,  60  Mo,  368;  Garland  v.  Ellis,  2  Leigh,  555. 
Irregularities  shown  on  the  face  of  the  writ  may  be  taken  advantage 
of  by  motion:  State  v.  Ahrens,  12  Eich.  493;  but  all  objections  to  the 
granting  of  judgment  on  the  writ  and  involving  questions  of  fact 
must  be  presented  by  the  answer:  Campbell  v.  North,  8  Md.  107. 
The  defendant  may  plead  either  in  bar  or  in  abatement:  Stevens  v. 
Ewer,  2  Met.  74;  Alice  v.  Gale,  10  Mod.  112;  Eex  v.  Hare,  1  Strange, 
146.  "Thus  to  a  scire  facias  on  a  judgment,  the  defendant  may 
plead  nul  tiel  record,  or  payment,  or  a  release,  or  that  the  debt 
and  damages  were  levied  fieri  facias,  or  that  hia  lands  were  ex- 
tended for  them  upon  an  elegit,  or  his  person  taken  in  execution 
on  a  capias  ad  satisfaciendum.  So  a  terre  tenant  may  plead  in  bar 
to  a  scire  facias  anything  which  shows  his  lands  not  liable  to  exe- 
cution, or  nonjoinder  of  other  terre  tenants.  Hence,  if  the  object 
of  the  writ  is  to  subject  land  to  the  lien  of  a  judgment  against 
defendant,  a  terre  tenant  may  show  that  such  defendant  did  not  have 
any  interest  in  the  property  at  the  entry  of  the  judgment  which  was 
subject  to  execution,  and  that  he  merely  held  in  trust  for  such  terre 
tenant:  EoUer  v.  Caruthers,  23  Wash.  L.  E.  169":  Foster  on  Scire 
Facias,  353.  If  the  defendant  wishes  to  deny  the  existence  of  the 
judgment  or  other  record  as  alleged,  the  proper  plea  is  nul  tiel  record, 
this  being  proper  both  to  put  in  issue  the  existence  of  any  judgment 
or  record  whatever,  and  to  enable  the  defendant  to  take  advantage 
of  any  material  variance  between  the  record  alleged  and  that  which 
may  be  offered  in  evidence  at  the  trial:  Slaten  v.  People,  21  lU.  28; 
Waterbury  Nat.  Bank  v.  Eeed,  231  111.  246,  83  N.  E.  188;  Eobertson 
V.  Moir,  88  111.  App.  355;  State  v.  Ehonimus,  47  Miss.  314;  and  also 
to  claim  the  benefit  of  the  fact  that  the  record  appears  to  be  on  its 
face  void  for  want  of  jurisdiction,  or  for  some  other  reason  fails 
to  create  any  liability  against  the  defendant:  Bank  of  Eau  Claire 
V.  Eeed,  232  111.  238,  ante,  p.  66,  83  N.  E.  820.  "A  defendant  may 
plead  to  a  scire  facias  anything  which  has  been  done  under  the 
original  judgment  which  exonerates  him  from  liability":  Foster  on 
Scire  Facias,  353;  Phillipson  v.  Tempest,  1  Bowl.  &  L.  209;  Giles 
▼,  Hunt,  5  Dowl.  &  L.  387,  1  Ex.  704;  Mounteney  v.  Andrews,  Cliff. 
€75,  4  Leon.  194;  Glascock  v.  Morgan,  1  Lev.  92;  Scott  v.  Peacock,  1 
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Salk.  271;  Holmes  v.  Newlands,  5  Ball.  &  B.  370;  Jefferson  v.  Morton, 

2  Wm.  Saund.  6;  Clerk  v.  Withers,  Ld.  Eaym.  1075.  The  pendency 
of  a  writ  of  error  is  said  not  to  bar  a  scire  facias  to  make  an  executor 
a  party  to  the  judgment:  Snook  v.  Mattock,  6  Nev.  &  M.  783,  5  Ad. 
&  E.  239,  2  Har.  &  W.  188.  "With  respect  to  the  judgment  itself^ 
manifestly  the  same  defenses  are  admissible  as  in  an  action  upon 
a  judgment,  and  none  other.  If  the  judgment  was  by  confession, 
it  may  be  shown  to  have  been  entered  by  a  clerk  who  was  not  au- 
thorized to  receive  or  enter  it:  Phelps  v.  Hawkins,  6  Mo.  197.  Any 
circumstances  may  be  proved  which  tend  to  show  that  the  judgment 
is  void:  Griswold  v.  Stewart,  4  Cow.  457;  Ulrich  v.  Voneida,  1  Penr.  & 
W.  245;  as  that  the  court  never  obtained  jurisdiction  of  the  defend- 
ant: Clinton  Bank  v.  Hart,  10  Ohio  St.  372.  But  error  or  irregu- 
larity in  the  proceedings  anterior  to  the  judgment  cannot  be  urged 
by  the  defendants  on  scire  facias:  Betancourt  v.  Eberlin,  71  Ala. 
461;  Anthony  v.  Humphries,  9  Ark.  176;  Waterbury  Nat.  Bank  v. 
Eeed,  231  HI.  246,  83  N.  E.  188;  Woods  v.  Cooke,  61  Me.  215;  Mc- 
Afee V.  Patterson,  2  Smedes  &  M.  595;  Langston  v.  Abney,  43  Miss. 
164;  State  v.  Heed,  62  Mo.  559;  Barber  v.  Chandler,  17  Pa.  48, 
55  Am.  Dec.  533;  Strong  v.  Barnhardt,  6  Or.  93. 

"The  principles  of  estoppel,  attached  to  final  adjudications,  are  as 
operative  and  conclusive  in  proceedings  in  scire  facias  as  in  any 
other  cases.  No  defense  can  be  made  which  existed  anterior  to  the 
judgment:  Freeman  on  Judgments,  see.  445;  Miller  v.  Shackleford,  16 
Ala.  95;  Duncan  v.  Hargrove,  22  Ala.  150;  Hubbard  v.  Manning, 
Kirby,  256;  Bradford  v.  Bradford,  5  Conn.  127;  Wallingford  v.  Hall, 
45  Conn.  350;  Gilchrist  v.  Meacham,  3  Fla.  219;  Camp  v.  Baker,  40 
Ga.  148;  Camp  v.  Small,  44  HI.  37;  Smith  v.  Eaton,  36  Me.  298,. 
58  Am.  Dec.  746;  Moore  v.  Garretson,  6  Md.  444;  Sigourney  v.  Stock- 
well,  4  Met.  518;  Hall  v.  Young,  20  Mass.  80,  15  Am.  Dee.  180; 
Mathews  v.  Mosby,  13  Smedes  &  M.  422;  Person  v.  Valentine,  13 
Smedes  &  M.  551;  Langston  v.  Abney,  43  Miss.  161;  Roberts  v. 
Weiler,  55  Miss.  249;  Watkins  v.  State,  7  Mo.  334;  Jeffries  v.  Wright,. 
51  Mo.  215;  McParland  v.  Irwin,  8  Johns.  77;  Fcrebee  v.  Doxey, 
6  Ired.  448;  Cardesa  v.  Humes,  5  Serg.  &  E.  65;  Davidson  v.  Thorn- 
ton, 7  Pa^  128;  Alden  v.  Bogart,  2  Grant  Cas.  400;  Koon  v.  Ivey, 
8  Eich.  37;  United  States  v.  Thompson,  Gilp.  614,  Fed.  Cas.  No.  16,487; 
Dickson  v.  Wilkinson,  3  How.  57,  11  L.  ed.  491;  Lafayette  Co.  v. 
Wonderly,  92  Fed.  313,  34  C.  C,  A.  360;  Aliens  v.  Andrews,  Cro.  Eliz. 
283;  Cook  v.  Jones,  Cowp.  727;  Proctor  v.  Johnson,  2  Salk.  600; 
West  V.   Sutton,   1   Salk.    2,   Ld.   Eaym.   853;    Thomas   v.   Williams, 

3  Dowl.  P.  C.  655;  Baylia  v.  Hayward,  5  Nev.  &  M.  613,  4  Ad.  &  E. 
256;  nor  which  is  so  inconsistent  with  the  judgment  that  the  mainte- 
nance of  the  defense  implies  or  establishes  the  falsity  of  the  facts 
upon  which  the  judgment  rests:  Smith  v.  Eaton,  36  Me.  298,  28  Am, 
Dec.  746;  Pollard  v.  Eckford,  50  Miss.  631;  Dowling  v.  McGregor,. 
91  Pa.  410;  Koon  v.  Ivey,  8  Eich.  37;  May  v.  State  Bank,  2  Bob. 
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56,  40  Am.  Dec.  726.  On  the  other  hand,  any  defense  which  may  be 
made  to  an  action  at  law  may  generally  be  made  to  a  scire  facias 
thereon:  McLeod  v.  Williams,  122  N.  C.  451,  30  S.  E.  129.  There- 
fore, accord  and  satisfaction  (Booth  v.  Campbell,  15  Md.  569;  Mc- 
Cullough  V.  Franklin  C.  Co.,  21  Md.  256),  payment  and  release 
(Blackburn  v.  Beall,  21  Md.  208),  and  any  other  fact  which  show* 
the  satisfaction  of  a  liability  or  a  discharge  from  it,  whether  by 
plaintiff  or  by  operation  of  law  (Starr  v.  Heckart,  32  Md.  257),  must 
be  pleaded  in  defense.  Counterclaims  which  have  not  been  reduced 
to  judgment  are  not  available  as  a  defense:  Jenkins  v.  Anderson 
(Pa.),  11  Atl.  558;  nor  is  fraud  in  its  procurement.  If  there  was  such 
fraud,  the  defendant  would  prosecute  some  suit  or  motion  to  annul 
the  judgment  or  restrain  its  enforcement:  Bruno  v.  Oviatt,  48  La. 
Ann.  471,  19  South.  464.  Whatever  defenses  the  defendant  has  he 
must  specially  plead — he  cannot  present  them  under  a  general  denial: 
Wonderly  v.  Lafayette  Co.,  77  Fed.  665.  This  conclusion  seems  at 
variance  with  the  language  and  argument  of  the  court  in  Smyth  v. 
Riley,  33  Conn.  306,  to  the  effect  that  the  general  issue  imposes 
on  the  plaintiff  the  duty  of  proving  all  facts  which  were  necessary 
for  him  to  allege  in  his  declaration.  At  all  events,  the  court  in  that 
case  considered  the  statute  of  the  state  providing  for  the  general 
issue  in  actions  at  law  and  authorizing  special  matter  to  be  given 
in  evidence  by  the  defendant  on  giving  notice  at  the  time  of  the 
pleading  of  any  matter  which  would  be  the  subject  of  proof  under 
such  issue,  and  was  of  opinion  that  the  statute  was  applicable  to  pro- 
ceedings in  scire  facias,  and  hence  if  the  general  issue  was  pleaded 
in  such  a  proceeding,  there  might  be  offered  evidence  of  any  special 
matter  included  within  the  notice  given  by  the  defendant  under  the 
statute. 

The  principle  of  res  judicata  is,  however,  on  scire  facias,  as  in  other 
cases,  confined  to  the  parties  to  the  suit  and  their  privies  in  person 
or  estate:  Griswold  v.  Stewart,  4  Cow.  459.  In  Massachusetts,  a  judg- 
ment by  default  against  a  person  summoned  as  trustee  is  not  final, 
and  he  may,  on  scire  facias,  show  that  he  was  not  in  fact  chargeable: 
Brown  v.  Neale,  3  Allen,  74,  80  Am.  Dec.  53.  Of  course,  the  defend- 
ants may  show  that  the  judgment  has  been  satisfied,  or  that,  from 
some  cause  occurring  since  the  rendition  of  the  judgment,  the  plain- 
tiff is  no  longer  entitled  to  execution:  Becker  v.  People,  164  111. 
267,  45  N.  E.  500;  Seymour  v.  Hubert,  83  Pa.  346;  Brown  v.  Morange, 
108  Pa.  69.  If  the  plaintiff  relies  upon  an  assignment  to  him  of  the 
judgment  or  other  obligation  to  obtain  execution  in  which  the  pro- 
ceeding is  instituted,  the  defendant  may  put  such  assignment  in  issue 
and  prevent  the  recovery  of  judgment  if  the  assignment  is  not  es- 
tablished as  a  fact:  Florida  C.  &  P.  R.  Co.  v.  Luff  man,  45  Fla. 
282,  33  South.  710;  Starkweather  v.  West  End  Nat.  Bank,  21  App. 
D.  C.  281.  If  the  defendant  pleads  that  his  agent  purchased  the 
judgment  with  money   furnished  by   the  defendant  and  for  a  sum. 
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less  than  its  face,  this,  while  not  sufficient  as  a  plea  in  bar,  is 
equivalent  to  a  plea  of  payment  pro  tanto:  Dickerson  v.  Campbell, 
47  na.  147,  110  Am.  St.  Eep.  116,  35  South.  986. 

As  in  every  other  case  involving  attempted  attacks  upon  the 
jurisdiction  of  the  courts  there  is  an  irreconcilable  conflict  of  opinion, 
whether  want  of  it  may  be  proved  in  opposition  to  the  implied  find- 
ings or  express  recitals  upon  the  subject  contained  in  the  record.  The 
better  opinion  is  that  where  there  is  some  ground  for  avoiding  a 
judgment  by  some  motion  in  that  action  or  by  some  independent 
proceeding,  such  motion  or  proceeding  should  be  resorted  to,  and 
that  the  question  cannot  be  litigated  upon  scire  facias.  There  is 
no  doubt  that,  if  the  want  of  jurisdiction  is  apparent  on  the  face 
of  the  record,  it  may  be  urged  as  a  defense  to  a  scire  facias:  Fraukel 
V.  Satterfield,  9  Houst.  201,  19  Atl.  898;  Lee  v.  Watkins,  3  Abb.  Pr. 
243,  13  How.  Pr.  170;  Harper  v.  Cunningham,  8  App.  D.  C.  430.  But 
if  the  record  affirmatively  shows  jurisdiction,  such  showing  cannot 
be  disproved:  Bank  of  Eau  Claire  v.  Eeed,  232  111.  238,  ante,  p.  66, 
83  N.  E.  820;  Prince  v.  Dickson,  39  S.  C.  747;  King  v.  Davis,  137  Fed. 
198.  To  this  rule  an  exception  exists  in  Nebraska  when  the  return 
of  process  shows  it  to  have  been  left  at  the  defendant's  residence, 
in  which  event  he  is  at  liberty  to  prove,  in  answer  to  a  scire  facias, 
that  the  place  named  was  not  his  residence  at  the  time  of  such  ser- 
vice: Haynes  v.  Aultman,  Miller  &  Co.,  36  Neb.  257,  54  N.  W.  511. 

If  the  court  pronouncing  the  original  judgment  had  jurisdiction, 
no  defenses  which  might  have  been  made  in  that  action  can  be  urged 
on  scire  facias:  Weaver  v.  Webb  (Ga.  App.),  60  S.  B.  367;  Harris 
V.  Hart,  21  111.  App.  348;  Hadaway  v.  Hynson,  89  Md.  305,  43  Atl. 
806;  Eddy  v.  Goldwell,  23  Or.  163,  37  Am.  St.  Eep.  672,  31  Pac. 
475;  Commonwealth  v.  Morehead,  118  Pa.  344,  4  Am.  St.  Eep.  599, 
12  Atl.  424;  Lauer  v.  Ketner,  162  Pa.  265,  42  Am.  St.  Eep.  833,  29 
Atl.  908;  Trader  v.  Lawrence,  182  Pa.  233,  37  Atl.  812;  Maxwell  v. 
Leeson,  50  W.  Va.  361,  88  Am.  St.  Eep.  875,  40  S.  E.  420.  There 
may  also  be  instances  in  which  defenses  are  shut  off,  although  they 
could  not  have  been  urged  in  the  original  action,  as  where  the  plain- 
tiff therein  sued  upon  a  negotiable  instrument  of  which  he  was  an  in- 
dorsee before  maturity  in  good  faith  and  for  value,  and  he,  after 
recovering  judgment,  transferred  it  to  his  indorser.  The  defendant 
is  not  permitted  to  claim,  in  answer  to  a  scire  facias,  that  he  had  a 
defense  to  the  original  action  which  he  was  prevented  from  making 
by  the  indorsement  of  the  note  to  the  plaintiff:  Supplee  v.  Halfmann, 
161  Pa.  33,  28  Atl.  941.  A  terre  tenant  cannot  successfully  defend  a 
scire  facias  on  the  ground  that  he  purchased  the  land  sought  to  be 
charged  without  having  any  actual  notice  of  the  judgment:  Eidge 
V.  Prather,  1  Blackf.  401.  There  are  cases  which  declare  in  general 
terms  that  terre  tenants  and  other  strangers  to  the  judgment  may 
falsify  it  for  fraud  or  irregularity  in  its  rendition:  Griswold  v.  Stew- 
art, 4  Cow.  458;  Ulrich  v.  Voneida,  1  Penr.  &  W.  250;  Proctor  v.  John- 
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son,  I  Ld.  Raym.  669,  2  Salk.  600.  But  we  apprehend  that  the  doc- 
trine of  these  decisions  must  be  confined  to  such  strangers  as  were 
prejudiced  by  the  judgment  when  it  was  entered.  For  if  the  defend- 
ant was  properly  before  the  court  so  as  to  give  it  jurisdiction,  he 
could  not  attack  the  judgment  collaterally  for  fraud  and  irregu- 
larity, and  certainly  he  could  not,  after  judgment,  transmit  to  others 
a  right  which  he  did  not  possess,  or  which  he  had  forfeited  through 
his  own  want  of  diligence:  Heller  v.  Jones,  4  Binn.  61. 

XVill.  Plaintifif'8  Response  to  Defendant's  Plea  or  Defense. 
If  the  plaintiff  wishes  to  present  the  question  whether  the  matterg 
pleaded  by  the  defendant  are  sufficient  to  defeat  the  proceeding, 
this  may  be  done  either  by  a  motion  for  judgment  on  the  pleadings: 
EoUer  v.  Caruthers,  5  App.  D,  C.  368;  or  by  a  demurrer  on  the  ground 
that  the  matters  pleaded  are  not  sufficient  to  constitute  a  defense: 
Blackburn  v.  Beal,  21  Md.  208;  and  it  is  said  that  if  the  plaintiff 
joins  issue  on  the  truth  of  the  pleas,  he  will  not  be  heard  to  urge 
any  matter  of  law  which  could  have  been  raised  by  demurrer:  Maus 
V.  Maus,  6  Watts,  275;  or,  in  other  words,  that  by  replying  and  joining 
issue  on  the  plea,  its  sufficiency  in  point  of  law  is  admitted:  Black- 
burn V.  Beal,  21  Md.  208.  In  some  of  the  states  the  plaintiff  must  file 
a  replication  to  the  defendant's  plea  for  the  purpose  of  traversing 
or  avoiding  it:  Palister  v.  Little,  6  Me.  350;  Payton  v.  Stuart,  7  Tenn. 
(Peck.)  156. 

XIX.  The  Time  Within  Which  the  Writ  must  be  Sued  Out. 
In  England,  a  scire  facias  cannot  be  sued  out  to  revive  a  judg- 
ment, except  within  twenty  years,  unless,  in  the  meantime,  some 
payment  thereon  has  been  made,  or  some  written  acknowledgment 
of  the  continuing  force  of  the  judgment  has  been  given,  in  which 
cases  the  scire  facias  must  be  sued  out  within  twenty  years  after 
the  last  payment  or  acknowledgment:  Foster  on  Scire  Facias,  14,  29. 
If  the  judgment  be  less  than  seven  years  old,  the  writ  issues  of  course; 
but  after  that  period  and  before  the  judgment  ia  ten  years  old,  "a 
Bide  bar  or  treasury  rule  must  be  obtained.  If  the  judgment  be  be- 
tween ten  and  fifteen  years  of  age,  a  scire  facias  is  not  allowed  with- 
out a  motion  in  term,  or  a  judge's  order  in  vacation.  If  between 
fifteen  and  twenty  years  old,  there  must  first  be  a  rule  to  show 
cause."  In  the  United  States,  the  statutes  of  limitation  applicable 
to  proceedings  on  scire  facias  prescribe  different  terms  in  the  different 
states:  Dickerson  v.  Campbell,  47  Fla.  147,  110  Am.  St.  Eep.  116, 
85  South.  986;  Mulliken  v.  Duvall,  7  Gill  &  J.  355;  Lansing  v.  Lyons, 
9  Johns.  84;  Bank  of  New  York  v.  Eden,  17  Johns.  105;  Clark  v. 
Sexton,  23  Wend.  477;  Fursht  v.  Overdeer,  3  Watts  &  S.  470;  Green's 
Appeal,  6  Watts  &  S.  327;  Langhara  v.  Grigsby,  9  Tex.  493;  Henry 
V.  Redwater  L.  Co.  (Tex.  Civ.  App.),  102  S.  W.  749;  Wrightman  v, 
Boone  Co.,  88  Fed.  435,  31  C.  C.  A.  570.    Limitations  may  also  be 
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implied  from  the  statutory  provisions  restricting  the  time  within 
which  actions  may  be  prosecuted  upon,  or  writs  issued  for  the 
enforcement  of,  judgments.  It  must  necessarily  follow  if  the  right 
to  enforce  a  judgment  has  expired  from  any  cause,  that  it  must  have 
carried  with  it  the  right  to  scire  facias:  Jerome  v.  "Williams,  13 
Mich.  521;  Peters  v.  Vawter,  10  Mont.  201;  Browne  v.  Chavez  Co., 
9  N.  Mex.  316,  54  Pac.  234.  Hence,  if  a  statute  requires  the  pre- 
sentation of  a  judgment  as  a  claim  against  the  decedent  within  a 
time  specified,  and  such  presentation  is  not  made,  the  right  to  a  scire 
facias  thereon  is  thereby  lost:  Scruggs  v.  Tutt,  23  Kan.  181.  On 
the  other  hand,  it  is  said  that  if  the  statute  purports  to  give  a  gen- 
eral right  to  revive  judgments,  the  courts  cannot  infer  an  intent 
on  the  part  of  the  legislature  to  except  from  this  provision  judgments 
the  right  to  issue  execution  upon  which  has  been  lost  by  lapse  of  time 
and  which  have  therefore  ceased  to  be  a  lien:  Lafayette  Co.  v. 
Wonderly,  92  Fed.  313,  34  C.  C.  A.  360.  The  statute  of  limitations 
applicable  on  its  face  to  all  actions  includes  proceedings  by  scire 
facias,  and  hence  they  cannot  be  prosecuted  with  success  beyond  the 
time  within  which  it  is  permissible  to  prosecute  other  actions:  Gib- 
bons V.  Goodrich,  3  111.  App.  590;  Browne  v.  Chavez  Co.,  9  N.  Mex. 
316,  54  Pac.  234,  181  U.  S.  68,  21  Sup.  Ct.  Eep.  514,  45  L.  ed.  752. 
The  statute  continues  to  run  until  the  actual  issuing  of  the  writ, 
regardless  of  any  petition  which  may  have  been  filed  therefor,  be- 
cause such  petition  is  unnecessary  and  the  proceeding  involves  no 
pleading  other  than  the  allegations  contained  in  the  writ  itself: 
Armstrong  v.  Crooks,  83  Mo.  App.  141;  Holt  v.  Mansfield,  83  Mo.  App. 
191.  Upon  issuing  the  writ,  the  statute  of  limitations  is  suspended: 
Lafayette  Co.  v.  Wonderly,  92  Fed.  313,  34  C.  C.  A.  360;  and  the 
entry  of  judgment  on  the  writ  reviving  the  original  judgment  or  di- 
recting execution  to  issue  thereon  gives  a  new  starting-point  and  is 
not  affected  by  the  provisions  of  the  codes  and  other  statutes  relating 
to  the  duration  of  liens  and  judgments:  Gregory  v.  Perry,  71  S.  C. 
246,  50  S.  E.  787. 

XX.  The  Right  to  Trial  by  Jury. 
Upon  principle,  the  issues  presented  in  a  proceeding  by  scire  facias 
must  be  triable  in  the  same  manner  as  like  issues  presented  in 
other  proceedings  at  law:  Welborn  v.  People,  76  111.  516;  Merkle 
V.  Bolles,  6  Blackf.  288;  Shiel  v.  Ferriter,  7  Blackf.  574;  Barry  v. 
Hoffman,  6  Md.  78;  Smith  v.  Burnet,  17  N.  J.  Eq.  40.  That  the 
parties  are  entitled  to  the  trial  of  issues  of  fact  before  a  jury,  if 
if  either  so  demands,  is  generally  conceded:  State  v.  Posey,  79  Ala. 
45;  Wolff  V.  Schaeffer,  4  Mo.  App.  367;  Simpson  v.  Watson,  15  Mo. 
App.  425;  City  of  Alleghany  v.  McCaffrey,  131  Pa.  137,  18  Atl.  1001; 
HoUister  v.  United  States,  145  Fed.  773;  but  it  has  been  denied  at  a 
comparatively  recent  date  in  Missouri,  where  the  proceeding  was 
based  on  a  forfeited  recognizance,  on  the  ground  that  such  a  pro- 
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ceeding  was  not  a  civil  action  and  therefore  not  witliin  the  provi- 
sion of  the  state  constitution  declaring  that  the  right  to  trial  by 
jury  as  heretofore  existing  shall  remain  inviolate:  State  v.  Hoeflfner, 
124  Mo.  488,  28  S.  W.  1.  If  the  plea  is  nul  tiel  record,  the  only  evi- 
dence which  can  be  received  is  the  record  on  which  the  plaintiff 
relies:  Bergen  v.  Williams,  4  McLean,  125,  Fed.  Cas.  No.  1340.  Hence 
the  defendant  is  said  not  to  be  entitled  to  treat  by  jury  of  this  issue, 
Bank  of  Eau  Claire  v.  Eeed,  232  111.  238,  ante,  p.  66,  83  N.  E.  820. 

XXI.    The  Judgment  and  Its  Form  and  Substance. 

A  scire  facias,  being  a  proceeding  for  the  enforcement  of  a  judg- 
ment or  of  a  record  having  the  effect  of  a  judgment,  the  proper 
judgment  is  that  the  plaintiff  have  execution  for  the  judgment  or 
other  record  mentioned  in  the  scire  facias  and  for  costs:  Waterbury 
Nat.  Bank  v.  Eeed,  231  111.  246,  83  N.  E.  188;  Vredenburgh  v.  Snyder, 
6  Iowa,  39;  Denegre  v.  Haun,  13  Iowa,  240;  Davis  v.  Commonwealth, 
4  T.  B.  Mon.  113;  Trimble  v.  Elkin,  88  Mo.  App.  229;  Payton  v. 
Stuart,  7  Tenn.  (Peck)  156;  and  it  has  been  said  that  if  a  judgment 
has  been  entered  in  the  nature  of  a  new  or  original  judgment  or  to 
the  effect  that  the  plaintiff  recover  a  certain  sum  of  money  or 
designated  personal  or  real  property,  it  is  void:  Camp  v.  Gamier,  8 
Tex.  372;  Bullock  v.  Ballew,  9  Tex.  498;  Lavelle  v.  McCurdy's  Exr., 
77  Va.  763;  Ingraham  v.  Champion,  84  Wis.  235,  54  N.  W,  398. 
We  believe,  however,  that  the  judgment  entered  should  be  construed 
in  connection  with  the  proceeding  on  which  it  was  based,  and  that 
if  so  construed,  it  must  be  held  to  assume  to  authorize  nothing 
more  than  the  issuing  of  an  execution  on  the  original  judgment  or 
record,  or,  if  it  happens  to  contain  language  apparently  extending 
beyond  this  purpose,  that  such  language  will  be  disregarded  as  sur- 
plusage and  the  judgment  held  valid  for  what  the  court  was  entitled 
to  do,  namely,  authorize  the  issuing  of  execution  on  the  original 
judgment  or  other  record:  Waterbury  Nat.  Bank  v.  Eeed,  231  111. 
246,  83  N.  E.  188;  Fowler  v.  Commonwealth,  4  T.  B.  Mon.  128; 
Sappington  v.  Lenz,  53  Mo.  App.  44;  Trimble  v.  Elkin,  88  Mo.  App. 
229. 

The  proceedings  may  be  against  two  or  more  persons  if  the  judg- 
ment or  record  entitles  the  plaintiff  to  execution  against  all:  Madi- 
son V.  Commonwealth,  2  A.  K.  Marsh.  131;  State  v.  Lambert,  44  W. 
Va.  308,  28  S.  E.  930.  If  the  judgment  or  other  obligation  is  several 
or  joint  and  several,  the  plaintiff  may  elect  aa  to  which  of  the  de- 
fendants the  revival  shall  take  place  and  may  have  judgment  direct- 
ing execution  against  either  or  any  number  less  than  all  of  them: 
Passfield  v.  People,  8  111.  406;  Mussulman  v.  People,  15  111.  51; 
Wheeler  v.  People,  39  111.  430;  Stokes  v.  People,  63  111.  489;  Adair 
V.  State,  1  Blackf.  200;  State  v.  Woerner,  33  Mo.  216;  Patterson  v. 
Walton,  119  N.  C.  500,  26  S.  E.  43;  State  v.  Frankgos,  114  Tenn.  76, 
85  S.  W.  79;  but  a  several  revivor  upon  a  joint  judgment  is  unau- 
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thorized:  Eastman  v.  Crawford,  125  El.  App.  320;  and  a  judgment 
against  all  of  the  defendants  upon  service  against  some  of  them  only 
is  undoubtedly  irregular,  and  upon  principle  should  be  held  void 
as  against  those  not  served:  Breckenridge 's  Admr.  v,  Mellon 's  Admr., 
2  Miss.  273. 

XXII.    The  Effect  of  the  Judgment. 

The  effect  of  a  proceeding  by  scire  facias  in  Pennsylvania  has 
been  thus  described  by  the  supreme  court  of  that  state:  "A  scire 
facias  to  revive  a  judgment  post  annum  et  diem  is  but  a  continua- 
tion of  the  original  action,  and  the  execution  thereon  is  an  execution 
on  the  former  judgment.  The  judgment  on  the  scire  facias  is  not  a 
new  judgment  giving  vitality  only  from  that  time,  but  it  is  the  re- 
vival of  the  original  judgment,  giving,  or  rather  continuing,  the 
validity  of  the  original  judgment  with  all  its  incidents,  from  the 
time  of  its  rendition.  This  is  clear  on  authority.  Thus  in  Bouvier's 
Law  Dictionary,  page  380,  he  says,  citing  1  Term  Eep.  388,  and  2 
Saund.  72,  that  a  scire  facias  is  a  judicial  writ,  founded  on  some 
record,  and  requiring  defendant  to  show  cause  why  the  plaintiff 
should  not  have  advantage  of  such  record.  When  brought  to  revive 
a  judgment  after  a  year  and  a  day,  it  is  but  the  continuation  of  the 
original  action.  Thus  in  4  Harr.  (Del.)  397,  and  3  Pet.  300,  it  is 
ruled  that  a  scire  facias  to  renew  a  judgment  is  only  a  continuation 
of  the  former  suit,  and  not  an  original  proceeding.  It  would  be  easy 
to  multiply  authorities,  if  a  fact  so  plain  and  familiar  needed 
their  aid.  In  England  the  judgment  on  the  scire  facias  is,  that  the 
original  judgment  be  revived.  Here  the  amount  of  the  debt  is  ascer- 
tained, and  judgment  given  for  the  sum  due;  and  this  unfortunate 
departure  from  precedents  has  given  rise  to  the  erroneous  notion  in 
the  minds  of  some  members  of  the  profession  that  the  judgment  on 
the  scire  facias  is  a  new  and  distinct  judgment,  and  not,  as  it 
really  is,  nothing  more  than  the  revival  of  the  original  judgment, 
the  sum  being  ascertained  for  which  execution  may  issue.  If  we  pay 
any  regard  to  precedent,  the  execution  ought  always  to  be  issued 
on  the  original  judgment,  and  not,  as  is  sometimes  ignorantly  done, 
on  the  judgment  on  the  scire  facias — an  irregularity  which  ought 
never  to  have  been  tolerated  by  the  courts":  Irwin  v.  Nixon's  Heirs, 
11  Pa.  419,  51  Am.  Dec.  559. 

The  effect  of  a  judgment  resulting  from  a  proceeding  by  scire 
facias  should  be  determinable  by  considering  the  character  of  these 
proceedings,  the  questions  involved  in  them,  and  the  method  taken 
to  acquire  jurisdiction  of  the  parties.  If  an  answer  is  filed  and  the 
issues  presented  by  it  are  tried,  the  findings  and  judgment  thereon 
are  res  judicata  to  the  same  extent  as  the  findings  and  judgment 
in  any  other  controversy.  Hence,  if  the  defendant  pleads  that  the 
judgment  has  been  satisfied,  or  that  he  has  been  released  therefrom 
by  any  other  means,  but  the  court,  determining  this  plea  to  be  un- 
true, enters   judgment  of   revivor,   the   defendant  is  estopped   from 
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again  contending  that  the  original  judgment  had  been  paid  or  that 
he  had  been  released  therefrom  before  such  revivor:  Greer  v.  Major, 
114  Mo.  145,  21  S.  W.  481.  A  judgment  of  revivor  is  impliedly,  at 
least,  an  adjudication  that  there  is  a  judgment  to  be  revived,  and 
that  it  is  proper  to  issue  execution  thereon.  Nevertheless,  it  is 
doubtful  whether  it  does  establish  a  pre-existing  valid  judgment,  or 
is  anything  more  than  permission  to  issue  execution  on  that  judgment 
with  like  effect  as  if  it  had  been  issued  before  there  was  any  neces- 
sity to  apply  for  this  writ.  Therefore,  it  has  been  held  that  if  the 
original  judgment  is  void  upon  its  face,  or  appears  to  be  so  by 
the  record  or  judgment-roll,  this  objection  can  be  urged  after  its 
revivor  by  scire  facias:  Frankel  v.  Satterfield,  9  Houst.  201,  19  Atl. 
898. 

In  some  instances  others  than  the  parties  to  the  judgment  and  the 
Bcire  facias  may  be  bound  thereby,  as  where  the  object  is  to  keep 
alive  a  lien  against  real  estate  which  has  been  sold  and  conveyance 
taken,  but  the  grantee  has  never  recorded  Ma  conveyance  nor  taken 
possession  of  the  property,  and  hence  is  not  made  a  party  to  the 
proceeding  for  revivor,  because  plaintiff  had  no  notice  of  his  acquisi- 
tion of  title.  Under  such  circumstances,  the  holder  of  the  secret 
conveyance  is  bound,  though  not  a  party:  Lyon  v.  Cleveland,  170 
Pa.  611,  50  Am.  St.  Eep.  782,  33  Atl.  143,  30  L.  E.  A.  400. 

We  have  shown  that  a  revivor  is  ordinarily  accomplished  without 
giving  any  actual  notice  to  the  defendant  or  any  other  interested 
party.  This  course  of  practice  necessarily  invites  an  abuse  of  the 
proceeding  by  entering  judgments  of  revivor  against  persons  who  have 
no  notice  of  the  scire  facias,  and  who,  if  they  had  such  notice,  might 
be  able  to  present  a  sufficient  defense  thereto.  We  assume,  though  it 
is  not  so  distinctly  stated  in  any  of  the  decisions  coming  within 
our  observation,  that  persona  who  have  been  subjected  to  such  judg- 
ments of  revivor,  without  any  actual  opportunity  to  resist  them,  must 
be  entitled  to  relief  upon  motion  promptly  made  after  obtaining 
knowledge  thereof.  Where  a  judgment  of  revivor  was  based  on  an 
unauthorized  appearance  of  attorney,  it  was  vacated  on  motion  of 
the  defendant:  Mendenhall  v.  Eobirson,  56  Kan.  633,  44  Pac.  610.  If 
the  judgment  is  revived  against  the  defendant  by  collusion  with 
him  after  it  ig  barred  by  the  statute  of  limitations,  third  persons 
whose  interests  antedated  such  revivor  are  not  bound  thereby:  Ayre's 
Admr.  v.  Burke,  82  Va.  338,  4  S.  E.  618. 

Whether  a  revivor  by  scire  facias  prolongs  the  life  of  the  original 
judgment  is  a  question  which  we  think  has  not  yet  been  fully  and 
fairly  considered.  If  it  does,  then  the  statute  of  limitations  to  which 
the  judgment  is  subject  ceases  to  run  upon  such  revivor,  and,  in  any 
subsequent  action  upon  the  judgment,  such  statute  mus,t  be  computed 
as  commencing  to  operate  at  the  date  of  the  revivor,  and  not  at  the 
date  of  the  entry  of  the  original  judgment.  This  question  has  been 
several   times   presented   to    the    courts,   which,   reasoning  from   the 
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assumption  that  a  scire  facias  ii  a  new  action  and  the  judgment 
thereon  a  new  judgment,  have  maintained  that  an  action  upon  the 
original  judgment  may  be  sustained  notwithstanding  the  plea  of  the 
statute  of  limitations,  unless  the  full  period  prescribed  by  such  stat- 
ute had  intervened  after  the  entry  of  the  judgment  or  revivor:  Egan 
V.  Bentley,  32  Ga.  534;  Lambson  v.  Moffatt,  61  Md.  429;  Walsh  v. 
Bosse,  16  Mo.  App.  231;  Kratz  v.  Preston,  52  Mo.  App.  251;  Wonderly 
V.  Lafayette  County,  74  Fed.  702;  Farrell  v.  Gleason,  11  Clark  &  F. 
700;  Farren  v.  Beresford,  10  Clark  &  F.  702.  In  some  instances  this 
results  in  persons  who  have  ceased  to  be  residents  of  the  state  in 
which  a  judgment  has  been  recovered  against  them  having  the  judg- 
ment kept  alive  by  revivors  entered  against  them  while  nonresidents, 
or  absent  from  the  state,  and  without  any  other  service  of  process 
upon  them  than  that  involved  in  two  returns  of  nihil:  Fagan  v. 
Bentley,  32  Ga.  534;  Kratz  v.  Preston,  52  Mo.  App.  251.  But  a  scire 
facias  is  not  a  new  action;  the  judgment  therein  is  not  a  new  judg- 
ment; nor  is  it  proper  to  enter  any  judgment  other  than  that  plain- 
tiff have  execution  upon  the  judgment  previously  existing:  Rogers 
V.  Hollingsworth,  95  Tenn.  357,  32  S.  W.  197;  Ingraham  v.  Champion, 
84  "Wis.  235,  54  N.  "W.  398.  Such  being  the  case,  we  do  not  see  how 
any  subsequent  action  can  be  deemed  an  action  upon  the  judgment 
of  revivor,  nor  how  that  judgment  can  affect  the  running  of  the 
statute  of  limitations  against  the  original  judgment:  Ingraham  v. 
Champion,  84  Wis.  235,  54  N.  W.  398;  unless  upon  the  ground  that 
the  judgment  of  revivor  establishes  the  continued  existence  of  the 
debt  and  operates  as  an  acknowledgment  or  new  promise  to  pay  it; 
and  none  of  the  decisons  are  grounded  upon  this  theory. 

If  we  assume  that  the  judgment  of  revivor  is  a  new  judgment,  then 
it  is  essential  that  the  court  pronouncing  it  have,  at  that  time, 
jurisdiction  of  the  parties,  and  this  it  cannot  have  if  they  are  not 
within  the  territorial  jurisdiction  of  the  court  and  do  not  voluntarily 
submit  themselves  to  it.  It  hence  follows  that  a  judgment  of  revivor 
can  never  create  nor  extend  any  personal  liability  against  one  who 
is  not  a  resident  of  the  state  wherein  the  judgment  is  entered  and  has 
not  been  personally  served  with  notice  thereof,  though  he  was  such 
resident  at  the  time  of  the  entry  of  the  original  judgment,  and, 
if  sued  upon  the  judgment  in  the  state  of  which  he  has  become 
a  resident,  his  plea  of  the  statute  of  limitations  cannot  be  affected 
by  the  judgment  of  revivor.  In  other  words,  a  judgment  of  revivor 
based  upon  constructive  service  has  no  extraterritorial  force  in  creat- 
ing or  extending  a  personal  liability:  Eobb  v.  Anderson,  43  111.  App. 
575;  Hepler  v.  Davis,  32  Neb.  556,  29  Am.  St.  Eep.  457,  49  N.  W. 
458,  13  L.  R.  A.  565;  Betts  v.  Johnson,  68  Vt.  549,  35  Atl.  489; 
Owens  v.  McCloskey,  161  U.  S.  642,  16  Sup.  Ct.  Eep.  693,  40  L.  ed. 
837.  In  so  far  as  a  judgment  is  intended  to  operate  in  rem,  the  rule 
is  otherwise.    A  judgment  on  scire  facias  may  be  rendered  which  will 
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be  binding  on  the  property  situate  within  the  state,  though  its 
owner  and  the  defendants  are  not  within  the  state,  and  the  service 
of  the  process  or  writ  is  constructive  only:  Bertron  v.  Stuart,  43 
La.  Ann.  1171,  10  South.  295. 

An  irregular  or  erroneous  scire  facias,  like  an  irregular  or  erroneous 
execution,  is  voidable  but  not  void.  If  the  irregularity  is  not  taken 
advantage  of  in  some  appropriate  method,  the  judgment  of  revivor  is 
valid.  It  cannot  be  collaterally  assailed,  and  will  support  title 
derived  from  an  execution  issued  by  its  authority:  Saffold  v.  State, 
60  Miss.  928;  Draper  v.  Bryson,  17  Mo.  71,  57  Am.  Dec.  257;  Jack- 
son V.  Bartlett,  8  Johns.  265;  Jackson  v.  Delaney,  13  Johns.  537,  7 
Am.  Dec.  403;  Jackson  v.  Eobins,  16  Johns,  537. 

XXIII.  Second  Scire  Facias. 
If  the  plaintiff  who  sues  out  a  scire  facias  to  revive  a  judgment 
does  not  proceed  upon  it  within  a  year  and  a  day,  it  is  a  discon- 
tinuance of  it,  and  the  plaintiff  must  commence  by  scire  facias  de 
novo.  So,  if  he  does  not  sue  out  execution  on  a  judgment  on  scire 
facias  within  a  year,  he  must  revive  it  again:  Venderheyden  V. 
Gaedenier,  9  Johns.  79;  Foster  on  Scire  Facias,  27. 

XXIV.  Form  of  Execution  Upon. 
When  the  judgment  has  been  revived  by  scire  facias,  the  form  of 
execution  must  be  changed  to  correspond  to  the  changed  state  of 
record.  It  should  show  the  judgment  on  the  scire  facias  as  well  as 
the  original  judgment.  The  fieri  facias  should  refer  to  and  profess 
to  be  founded  on  the  judgment  in  the  suit  by  scire  facias;  and  this 
is  true  whether  the  scire  facias  was  necessary  or  "entirely  super- 
erogatory": Hall  V.  Clagett,  63  Md.  57;  Eichardson  v.  McDougall,  19 
Wend.  80;  Davis  v.  Norton,  1  Bing.  133.  While  the  execution  should 
purport  to  issue  on  the  original  judgment,  yet  if  an  error  ia  com- 
mitted in  this  respect  by  issuing  it  on  the  judgment  of  revivor,  this 
is  a  mere  irregularity  which  cannot  affect  the  title  of"  a  purchaser 
thereunder:  Scherrer  v.  Caneza,  33  La.  Ann.  314;  Grover  v.  Boon,  124 
Pa.  399,  16  Atl.  885. 

Am.  St.  Eep.,  Vol.  122—8 
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NONN  V.   CHICAGO   CITY  RAILWAY   COMPANY. 

[232  111.  378,  83  N.  E.  934.] 

NEGLIGENCE  of  One  Employ^,  When  not  Imputable  to  An- 
other.— If  two  employes  are  engaged,  with  the  aid  of  a  team  and  de- 
livery wagon,  in  delivering  the  goods  of  their  employer,  and  the  one 
driving  the  team  has  as  complete  charge  thereof  as  if  he  were  the 
owner  in  his  own  business,  his  negligence,  on  account  of  which  the 
wagon  was  struck  by  a  street-car  and  the  other  employe  injured,  can- 
not be  imputed  to  the  latter,  nor  relieve  the  railway  company  from 
liability  for  its  negligence  on  the  ground  that  the  driver's  negligence 
contributed  to  the  injury,     (pp.  115,  116.) 

NEGLIGENCE,  Imputable,  When  cannot  Exist — There  can  be 
no  imputable  negligence  except  in  those  cases  where  such  a  relation 
exists,  as  that  of  master  and  servant,  or  principal  and  agent,     (p. 

lie.) 

NEGLIGENCE — Fellow-servant  Eule,  When  Inapplicable. — The 
doctrine  of  contributory  negligence  on  the  part  of  a  fellow-servant 
cannot  be  invoked  by  a  stranger  against  an  injured  party,     (p.  117.) 

APPEAL  AND  EBBOB,  Questions  Which  may  not  be  Considered 
by  the  Supreme  Court. — A  controverted  question  of  fact  is  settled  by 
the  judgment  of  the  appellate  court  when  it  approves  the  verdict  of 
the  jury,  and  the  only  question  of  fact  that  can  be  considered  on 
appeal  from  the  decision  of  that  court  is  whether  there  is  any  evi- 
dence in  the  record  fairly  tending  to  support  such  judgment.  The 
supreme  court  has  nothing  to  do  with  the  weight  of  evidence,  (p. 
118.) 

William  J.  Hynes  and  Watson  J.  Ferry,  for  the  appel- 
lant. 

James  C.  McShane,  for  the  appellee. 

^'^  CARTER,  J.  This  appeal  is  prosecuted  to  reverse 
a  judgment  of  the  appellate  court  affirming  that  of  the 
superior  court  of  Cook  county  in  favor  of  appellee  and 
against  appellant  for  fifteen  hundred  dollars,  recovered  for 
personal  injuries  sustained  by  appellee  as  the  result  of  a 
collision  between  one  of  appellant's  street-cars  and  a  wagon 
in   which   appellee   was   riding. 

The  accident  occurred  at  Yale  avenue  and  Sixty-third 
street,  in  the  city  of  Chicago,  about  6  o'clock  in  the  even- 
ing of  March  8,  1904.  Sixty-third  street  extends  east  and 
west  and  Yale  avenue  runs  into  it  from  the  south.  A 
double-tracked  street  railway  was  controlled  and  operated 
by  appellant  along  Sixty-third  street  at  this  point,  the  cars 
being  propelled  by  electricity.  The  north  track  was  the 
west-bound  and  the  south  the  east-bound  track.  At  the 
time  of  the  accident  appellee  was  in  the  employ  of  Siegel, 
Cooper  &  Co.,  proprietors  of  a  large  department  store,  as. 
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an  assistant  to  one  Lepthien,  who  was  driver  of  a  large 
bulk  delivery  wagon  of  that  establishment.  The  wagon 
was  drawn  by  two  horses  and  had  a  top  over  the  body, 
the  side  curtains  being  then  rolled  up.  At  the  time  in 
question  the  wagon  ^®**  was  being  driven  north  along  Yale 
avenue,  on  its  homeward  trip.  As  that  street  does  not 
run  north  of  Sixty-third,  the  route  of  the  wagon  lay  west 
in  Sixty-third  street  about  one  hundred  and  fifty  feet  to 
Princeton  avenue,  and  then  north  in  Princeton  avenue. 
As  the  wagon  crossed  the  east-bound  or  south  track,  one 
of  its  hind  wheels  was  struck  and  the  wagon  turned  over 
by  a  car  going  east.  Lepthien  was  sitting  on  the  seat, 
driving.  Appellee  was  back  in  the  body  of  the  wagon, 
but  just  the  particular  thing  he  was  doing  immediately 
prior  to  the  accident  is  uncertain,  for  the  reason  that  the 
driver  was  not  noticing  him  and  appellee  himself  was  ren- 
dered unconscious  and  remembered  nothing  until  after  he 
came  to  at  the  hospital.  He  testified  that  he  did  not  see 
the  car  or  know  of  its  approach.  The  testimony  tends  to 
show,  however,  that  he  was  getting  the  delivery  ready  for 
the  next  stop. 

Counsel  for  appellant  contend  that  appellee  was  engaged 
with  the  driver,  as  a  fellow-servant  of  a  common  master, 
in  a  joint  undertaking,  and  had  the  same  authority  to  di- 
rect the  conduct  of  the  driver  that  the  driver  had  to  direct 
appellee's  conduct;  that  both  were  upon  an  equal  footing 
in  that  regard,  and  that  therefore  the  negligence  of  the 
driver  would  be  imputed  to  the  appellee.  The  evidence 
in  this  record  shows,  without  contradiction,  that  the  driver, 
Lepthien,  was  in  charge  of  the  wagon.  The  driver  posi- 
tively testified  to  this,  as  well  as  the  appellee.  It  is  true, 
the  evidence  is  to  the  effect  that  the  appellee,  between  the 
places  of  delivery,  would  look  up  where  the  next  delivery 
was  to  be  made  and  inform  the  driver,  but  it  is  manifest 
from  this  record  that  the  driver  was  as  much  in  control  of 
the  wagon  and  of  appellee  as  if  he  had  been  the  owner  of 
the  team  and  wagon  in  his  own  business.  There  has  not 
been  a  scintilla  of  evidence  pointed  out  which  indicg,tes 
that  appellee  could  direct  or  control  the  movements  of  the 
wagon  or  the  method  of  driving.  The  driver  was  in  sole 
charge.  This  being  the  .state  of  the  record,  we  cannot 
agree  with  appellant's  ****  contention  that  the  negligence 
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of  the  driver,  'if  any,  would  be  imputed  to  appellee.  Even 
if  the  negligence  of  the  driver  caused  or  contributed  to  the 
accident,  it  would  not  excuse  appellant  for  an  injury  to  one 
who  was  without  fault  or  negligence:  Chicago  etc.  R.  R. 
Co.  V.  Vipond,  212  111.  199,  72  N.  B.  22. 

The  case  of  City  of  Joliet  v.  Seward,  86  111.  402,  29  Am. 
Rep.  35,  cited  twice  in  appellant's  brief,  is  considered  and 
distinguished  by  this  court  in  the  Vipond  ease,  212  111.  199, 
2  N.   E.   22. 

We  held  in  Chicago  Union  Traction  Co.  v.  Leach,  215 
111.  184,  74  N.  E.  119,  that  if  a  street-car  company  was 
guilty  of  negligence  in  running  against  a  hired  carriage 
in  which  plaintiff  was  riding,  it  was  not  relieved  of  lia- 
bility because  the  driver  of  the  carriage  was  also  negligent. 
Appellant  cites  and  relies  upon  this  case,  where  the  doc- 
trine is  stated  that  if  such  an  accident  were  solely  attributa- 
ble to  the  fact  that  the  driver  turned  across  the  track  when 
he  was  too  near  to  enable  the  motorman  to  stop,  there 
would  be  no  negligence  of  the  defendant  and  no  liability. 
If  the  accident  here  in  question  was  caused  solely  by  the 
negligence  of  the  driver,  and  the  street-car  company  was 
not  guilty  of  any  negligence,  then  appellant  could  not 
be  held  liable.  But  that  is  a  question,  under  proper  in- 
structions, to  be  submitted  to  the  jury,  as  it  was  in  this 
ease.  There  can  be  no  such  thing  as  imputable  negligence, 
except  in  those  eases  where  such  a  relation  exists  as  that 
of  master  and  servant  or  of  principal  and  agent.  In  order 
that  the  negligence  of  one  person  may  be  properly  imputed 
to  another,  they  must  stand  in  such  relation  of  privity  that 
the  maxim  qui  facit  per  alium  facit  per  se  directly  ap- 
plies: Union  Pacific  Ry.  Co.  v.  Lapsley,  51  Fed.  174,  2 
C.  C.  A.  149,  16  L.  R.  A.  800;  7  Am.  &  Eng.  Ency.  of  Law, 
2d  ed,,  p.  448,  note  2;  McKernan  v.  Detroit  Citizens'  Street 
Ry.  Co.,  138  Mich.  519,  101  N.  W.  812,  68  L.  R.  A.  347, 
and  cases  cited;  Harden  v.  Portsmouth  K.  &  Y.  Street  Ry. 
Co.,  100  Me.  41,  109  Am.  St.  Rep.  476,  69  Atl.  530,  69 
L.  R.  A.  300.  Whatever  may  be  the  doctrine  of  some  of 
the  earlier  cases  in  other  jurisdictions,  not  only  our  own 
3®^  recent  decisions,  but  the  great  weight  of  authority, 
is  to  the  effect  that  where  a  person  injured  is  without 
fault  and  has  no  authority  over  the  driver  of  a  private  con- 
veyance, the  negligence  of  the  latter  cannot  be  imputed 
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to  the  injured  person  so  as  to  defeat  the  recovery  against  a 
third  party  for  the  concurring  negligence  of  the  driver 
and  such  third  party. 

The  doctrine  of  contributory  negligence  on  the  part  of  a 
fellow-servant  cannot  be  invoked  by  a  stranger  against  an 
injured  party.  The  law  is  well  settled  that  in  such  a  case 
as  to  the  stranger  the  rule  of  fellow-servant  does  not  apply : 
Chicago  etc.  R.  R.  Co.  v.  Raidy,  203  111.  310,  67  N.  E.  783, 
and  cases  cited. 

There  is  no  evidence  to  indicate  that  the  appellee  was 
negligent  in  any  manner,  and  the  only  claim  is  that  the 
negligence  of  the  driver,  if  any,  must  be  imputed  to  him. 
Considering  all  the  evidence  we  cannot  say  that  it  neces- 
sarily leads  to  but  one  conclusion.  The  evidence  as  to 
whether  the  collision  was  caused  by  the  negligence  of  ap- 
pellant's employes  was  properly  submitted  to  the  jury,  and 
on  the  record  before  us  this  court  cannot  interfere: 
Chicago  Union  Traction  Co.  v.  Jacobson,  217  111.  404,  75 
N.   E.   508. 

Appellant  complains  of  the  refusal  of  one  instruction 
asked  by  it  and  the  giving  of  an  instruction  asked  on  behalf 
of  appellee,  on  the  question  of  the  negligence  of  the  driver 
being  imputed  to  appellee.  What  has  been  said  heretofore 
as  to  imputed  negligence  covers  the  points  raised  as  to  both 
these  instructions.  The  court  did  not  err  in  refusing 
the  one  or  in  giving  the  other  instruction. 

Counsel  for  appellant  argue  at  length  that  only  as  great 
a  degree  of  care  must  be  exercised  by  the  employes  of  a 
street  railway  company  where  one  street  stops  at  another 
street  (as  Yale  does  at  Sixty-third)  as  would  be  required 
in  the  center  of  a  block,  and  not  as  great  as  at  the  inter- 
section of  two  streets,  as  would  have  been  the  case  had 
Yale  extended  both  north  and  south  of  Sixty-third  street. 
It  is  not  claimed  that  there  was  any  error  in  the  court's 
instructions  ^^^  or  rulings  on  this  point,  but  only  that 
the  street-car  of  the  appellant  was  entitled  to  the  para- 
mount right  of  way  along  Sixty-third  street  in  passing  the 
north  end  of  Yale  avenue,  the  same  as  cars  in  the  middle  of 
the  block,  under  the  rule  laid  down  in  North  Chicago  Elec- 
tric Ry.  Co.  V.  Peuser,  190  111.  67,  60  N.  E.  78,  and  West 
Chicago  Street  R.  R.  Co.  v.  Fetters,  196  111.  298,  63  N.  E. 
662,   and  that  this  rule  should  have  weight  in  deciding 
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whose  negligence  caused  this  collision.  All  the  evidence 
as  to  the  negligence  of  the  various  parties  was  before  the 
jury.  In  view  of  our  holding  on  the  other  questions  we 
deem  it  unnecessary  to  consider  or  decide  this  one. 

At  a  former  term  this  case  was  submitted  to  this  court 
on  briefs.  These  briefs  were  stricken  from  the  files  on  the 
ground  that  they  were  not  in  compliance  with  the  rules, 
being  an  attempt  to  reargue  controverted  questions  of  fact 
decided  by  the  appellate  court:  Chicago  City  Ry.  Co.  v. 
Nonn,  229  111.  191,  82  N.  E.  213.  The  present  briefs  of 
appellant  are  not  entirely  free  from  this  fault,  as  they  dis- 
cuss a  number  of  questions,  with  numerous  citations  of 
authorities,  wherein  the  judgment  of  the  appellate  court 
is  final  and  binding.  This  has  caused  unnecessary  work  in 
reaching  a  conclusion  on  the  points  that  are  properly  re- 
viewable here.  The  evidence  as  to  the  speed  at  which  the 
car  was  approaching  and  at  which  the  wagon  attempted 
to  cross  the  tracks,  as  well  as  the  distance  the  car  was 
away  when  the  wagon  reached  Sixty-third  street,  and  as 
to  how  far  the  car  moved  after  the  accident,  is  sharply 
conflicting  and  not  strongly  preponderating,  if  it  pre- 
ponderates at  all,  in  favor  of  appellant.  The  comparative 
weight  that  should  be  given  to  the  testimony  of  witnesses 
who  testified  as  to  the  bell  ringing  or  not  ringing  at  the 
approach  to  the  crossing,  in  view  of  the  present  record, 
cannot  be  considered  by  this  court.  By  the  terms  of  the 
statute  all  controverted  questions  of  fact  are  settled  by  the 
judgment  of  the  appellate  court  when  it  approves  the  ver- 
dict of  the  jury,  and  the  only  question  of  fact  ^*'*  that  can 
be  considered  here  is  whether  there  is  any  evidence  in  the 
record  fairly  tending  to  support  the  plaintiff's  cause  of 
action:  Chicago  and  Eastern  Illinois  R.  R.  Co.  v.  Snedaker, 
223  111.  395,  79  N.  E.  169,  and  cases  cited.  This  court 
in  this  case  has  nothing  to  do  with  the  weight  of  the  evi- 
dence. We  would  be  greatly  assisted  in  the  disposition  of 
cases  if  counsel  would  more  carefully  distinguish,  in  writ- 
ing their  briefs,  as  to  the  points  that  are  fairly  reviewable 
on  appeal  to  this  court. 

Finding  no  error  in  the  record  the  judgment  of  the  ap- 
pellate court  will  be  affirmed. 

The  Question  of  Imputed  Negligence  involved  in  the  principal  case 
will  be  found  discussed  in  the  note  to  Hampel  v.  Detroit  etc.  E.  E. 
Co.,  110  Am,  St.  Eep.  297. 
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WILSON  V.  HEY. 

[232  m.  389,  83  N.  E.  928.] 

IiABOB  UNIONS,  Eight  of  to  Organize. — The  right  of  laboring 
people  to  organize  for  the  purpose  of  promoting  their  common  wel- 
fare is  fully  recognized.  They  may  refuse  to  work  for  any  particu- 
lar employer  and  may  obtain  employment  for  their  members  by  solici- 
tation and  promises  of  support  in  trade  or  otherwise,  but  in  the  ac- 
complishment of  this  purpose  they  may  proceed  only  by  lawful  and 
peaceable  means,  and  they  have  no  right  to  make  war  on  other  per- 
sons,    (pp.  122,  123.) 

LABOB  UNIONS,  Coercive  Acts  of  Whicli  are  UnlawfuL — ^It 
is  not  wrong  for  members  of  a  union  to  cease  patronizing  anyone 
when  they  regard  it  for  their  interest  to  do  so,  but  they  have  no 
right  to  compel  others  to  break  off  business  relations  with  one  from 
whom  they  have  withdrawn  their  patronage,  and  to  do  this  by  unlaw- 
ful means,  with  the  intent  of  injuring  such  person.  Such  means,  as 
giving  notices  which  excite  fear  or  reasonable  apprehension  to  other 
persons  that  their  business  will  be  injured  unless  they  break  off  busi- 
ness relations  or  cease  to  patronize  another,  are  wrong  and  unlaw- 
ful,    (p.  122.) 

LABOB  UNIONS,  Force,  When  not  Necessary  to  Unlawful 
Coercion. — If  notices  are  given  or  things  done  having  the  natural 
effect  of  exciting  fear  and  apprehension  and  accomplishing  the  re- 
sult intended,  it  is  immaterial  that  they  are  not  accompanied  by  direct 
force,     (pp.  122,  123.) 

IiABOB  UNIONS,  Unlawful  Boycotting  by.  What  Amounts  to. — 
Putting  a  business  firm  on  the  "unfair  list,"  publishing  that  fact 
and  giving  notice  thereof  to  other  persons  in  business,  when  it  is 
understood  by  the  persons  receiving  the  notices  that  continuing  to 
trade  with  the  persons  against  whom  the  notices  are  directed  will 
create  hostility  on  the  part  of  the  unions  and  cause  business  to  suf- 
fer, amount  to  boycotting  such  firm,  the  object  being  to  coerce  the 
firms  by  injuring  their  business  with  the  public  at  large,  and  estab- 
lish an  unlawful  boycott,  against  the  continuance  of  which  an  injunc- 
tion may  issue,     (p.  125.) 

IiABOB  UNION,  Injunction  Against,  When  not  too  Broad. — 
An  injunction  against  placing  complainants  on  the  "unfair  list"  ia 
not  too  broad,  where  the  object  of  so  placing  them  is  not  merely  to 
give  notice  of  that  fact  to  members  of  the  labor  union,  but,  further, 
to  establish  a  boycott,     (p.  125.) 

0.  A.  Harker  and  A.  E.  Crisler,  for  the  appellants. 

H.  Clay  Horner,  for  the  appellees. 

8»a  CARTWRIGHT,  J.  The  appellees,  John  B.  Wilson 
and  John  T.  Wilson,  are  partners,  and  have  been  engaged 
in  business  many  years  in  Sparta,  a  city  of  Randolph 
county,  having  a  population  of  three  thousand  at  the  last 
census.  Their  business  has  been  that  of  liverymen,  hack- 
men  and  draymen,  and  they  have  owned  and  used  a  large 
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number  of  teams,  wagons  and  vehicles  furnished  to  the 
public  for  hire.  Their  business  included  hauling  freight 
for  merchants  and  others,  and  carrying  passengers,  board- 
ing horses  for  customers,  furnishing  storage  for  a  hearse 
and  a  team  for  hauling  the  hearse.  They  also  owned  a 
building  known  as  the  "Auditorium,"  which  they  rented 
for  lectures  and  exhibitions.  There  have  also  been  in 
Sparta  organizations  or  unions  of  laborers,  among  which 
are  the  Team  Drivers'  International  Union  No.  109,  the 
Brotherhood  of  Carpenters  and  Joiners  of  America  No.  479, 
and  Brotherhood  of  Painters,  Decorators  and  Paper  Hang- 
ers of  America  No.  74,  and  the  United  Mine  Workers  of 
America  No.  659.  These  are  subordinate  unions  to  the 
Sparta  local  union  of  the  American  Federation  of  Labor, 
which  is  a  general  organization  combining  all  trades  and 
callings,  and  there  is  another  organization  known  as  the 
Sparta  Central  Trades  and  Labor  Assembly,  composed  of 
delegates  from  each  of  the  subordinate  unions.  At  various 
times  since  1900  there  have  been  difficulties  between  the 
appellees  and  the  labor  unions,  and  the  tean\  drivers'  union 
has  demanded  of  the  appellees  the  employment  of  none  but 
*®^  union  team  drivers  on  their  teams  or  on  any  hack  or 
omnibus.  One  of  these  difficulties  was  in  1903,  about 
hauling  brick  to  the  schoolhouse.  It  was  a  short  haul,  and 
the  appellees  used  two  teams  for  three  wagons,  so  as  to 
leave  one  wagon  standing  for  loading  or  unloading.  A 
committee  of  the  union  called  upon  one  of  appellees  and 
informed  him  that  he  was  preventing  men  from  working 
and  ordered  him  to  put  a  team  and  driver  on  each  wagon. 
He  pleaded  economy  and  that  there  was  no  necessity  for  a 
team  on  each  wagon,  but  after  a  hearing  the  Trades  and 
Labor  Assembly  ordered  a  team  for  each  wagon,  which 
was  put  on  until  appellees  could  hear  from  an  appeal  taken 
to  the  International  Brotherhood  of  Teamsters.  They  re- 
ceived a  communication  from  Cornelius  P.  Shea,  the  presi- 
dent, declining  to  interfere,  and  they  complied  with  the 
order.  In  1901  the  team  drivers'  union  published  a  notice 
in  a  newspaper  requesting  all  union  men  not  to  patronize 
appellees  until  they  should  comply  with  some  agreement 
with  them,  but  all  the  difficulties  were  settled  by  appellees 
yielding  to  the  demands  made.  In  the  spring  of  1904 
there  was  trouble  over  the  building  of  a  church  in  Sparta, 
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when  appellees  were  notified  to  take  their  teams  off.  On 
April  14,  1904,  the  appellees  and  officers  of  the  team  drivers' 
union  signed  a  contract,  in  which  the  appellees  agreed  "to 
work  only  union  team  drivers  on  all  teams;  also  to  em- 
ploy federation  members  at  all  other  work  as  helpers." 
The  contract  contained  this  further  agreement  on  the  part 
of  appellees:  "In  case  no  union  man  can  be  had  from 
either  union  we  can  employ  another,  only  for  a  short  time, 
and  if  he  or  they  work  for  more  than  one  day  we  agree 
to  retain  one  dollar  on  his  or  their  application  to  join  the 
A.  F.  of  L.  No.  7231,  or  the  Team  Drivers'  Union  No. 
109."  In  November,  1904,  there  was  a  new  difficulty  be- 
tween the  parties  growing  out  of  that  contract.  The  dis- 
pute was  over  the  claim  that  appellees  had  not  retained 
the  proper  amount  of  money  from  nonunion  employes. 
Appellees  claimed  that  there  was  only  one  dollar  ^***  due 
on  a  man  named  Dude  Wilson,  and  that  was  paid,  but  the 
union  claimed  that  appellees  owed  five  dollars  on  account 
of  nonunion  men.  Appellees  refused  to  pay  the  four  dol- 
lars, and  the  team  drivers'  union  put  them  on  what  was 
called  the  ** unfair  list"  and  reported  such  action  to  the 
local  union  of  the  Federation  of  Labor  and  the  Trades  and 
Labor  Assembly.  The  Trades  and  Labor  Assembly  en- 
deavored to  have  appellees  yield,  and  upon  their  refusal 
the  assembly  appointed  a  committee  of  three  to  inform 
the  business  men  generally,  in  Sparta,  a  part  of  whom  had 
been  in  the  habit  of  having  appellees  haul  their  freight 
and  who  were  accustomed  to  deal  with  them,  that  appel- 
lees were  on  the  "unfair  list."  The  members  of  the  var- 
ious unions  ceased  to  patronize  appellees,  and  some  of 
those  to  whom  notices  were  given  did  the  same.  There 
were  some  who  paid  no  attention  to  the  notice  but  con- 
tinued to  employ  and  deal  with  appellees  as  before.  A  bill 
of  paint  sold  by  one  man,  which  was  delivered  by  appellees, 
was  sent  back  for  that  reason  and  he  was  compelled  to 
take  it  back.  There  was  no  threat  made  by  the  com- 
mittee in  connection  with  the  notice,  but  it  was  understood 
by  various  parties  who  received  it  that  their  business  would 
be  injured  and  trade  withdrawn  unless  they  complied  with 
it.  A  series  of  lectures  were  to  be  given  under  the 
auspices  of  the  school  board  and  the  Auditorium  was  en- 
gaged for  that  purpose.    An  officer  of  the  school  board  was 


122  American  State  Reports,  Vol.  122.        [Illinois, 

notified  not  to  hire  the  Auditorium,  by  a  committee,  who 
stated  that  they  were  acting  as  a  committee  of  one  of  the 
unions.  The  Trades  and  Labor  Assembly  on  January  26, 
1905,  notified  the  Lyceum  Bureau  that  the  Auditorium, 
in  which  the  lectures  were  to  be  given,  was  on  the  "we 
don't  patronize"  list,  and  the  board  was  requested  to  ar- 
range to  have  the  lectures  delivered  elsewhere.  The 
union  afterward  granted  the  request  of  the  school  board 
and  removed  the  ban.  A  committee  called  on  the  under- 
taker who  owned  the  hearse  and  notified  him  not  to  use 
appellees'  team  to  haul  his  hearse  at  a  funeral,  and  the  no- 
tice ^^^  was  complied  with.  A  similar  notice  was  given  in 
another  case. 

Appellees  filed  their  bill  in  this  case  in  the  circuit  court 
of  Randolph  county  setting  up  these  facts,  and  making  the 
appellants,  who  are  the  unions  and  their  officers,  defend- 
ants, and  praying  for  an  injunction  against  interfering  with 
the  appellees,  their  servants,  or  employes,  from  boycotting 
the  appellees,  their  teams  or  vehicles  or  business,  and  from 
giving  notices  with  the  intent  or  calculated  to  deter  the 
public  from  doing  business  with  them.  Later  a  supple- 
mental bill  was  filed  alleging  acts  of  interference  with  the 
business  of  appellants  after  the  filing  of  the  original  bill. 
Answers  were  filed  denying  the  material  allegations  of  the 
bill  and  supplemental  bill,  and  there  was  a  hearing  in  open 
court,  at  which  a  large  number  of  witnesses  were  examined 
and  documentary  evidence  was  introduced.  A  decree  was 
entered  finding  the  allegations  of  the  bill  and  supplemental 
bill  to  be  true,  granting  an  injunction  substantially  as 
prayed  for  in  the  bill  against  putting  appellees  or  their 
employes  on  the  "unfair  list"  and  from  boycotting  ap- 
pellees, or  going  to  or  sending  committees  to  their  customers 
to  induce  or  compel  them  to  withhold  their  trade  from  ap- 
pellees, and  from  menacing  or  interfering  with  their  busi- 
ness in  furtherance  of  the  conspiracy  against  them. 

The  facts  are  not  in  dispute,  and  the  argument  for  ap- 
pellants is  based  on  the  proposition  that  nothing  wrong  or 
unlawful  was  done.  The  jurisdiction  of  equity  is  not  ques- 
tioned if  there  was  a  wrongful  interference  with  the  rights 
of  appellees,  but  counsel  say  that  it  was  neither  unlawful 
to  refuse  to  deal  with  appellees  nor  to  notify  others  of  such 
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refusal,  and  to  try  to  induce  them,  by  peaceable  means,  not 
to  patronize  appellees. 

The  rights  of  labor  unions  and  the  extent  to  which  they 
may  lawfully  go  have  been  pretty  fully  explained  in 
O'Brien  v.  People,  216  111.  354,  108  Am.  St.  Rep.  219,  75 
N.  E.  108,  and  Franklin  Union  v.  People,  220  111.  355,  110 
Am.  St.  Rep.  248,  77  N.  E.  176,  4  L.  R.  A.,  N.  S.,  1001. 
The  right  of  laboring  people  to  organize  for  the  ^®  pur- 
pose of  promoting  their  common  welfare  by  lawful  means 
is  fully  recognized.  They  may  refuse  to  work  for  any 
particular  employer,  and  may  obtain  employment  for  their 
members  by  solicitation  and  promise  of  support  in  trade 
and  otherwise,  but  in  the  accomplishment  of  their  purpose 
they  must  proceed  only  by  lawful  and  peaceable  means  and 
they  have  no  right  to  make  war  on  other  persons.  It  is 
not  wrong  for  members  of  a  union  to  cease  patronizing 
anyone  when  they  regard  it  for  their  interest  to  do  so,  but 
they  have  no  right  to  compel  others  to  break  off  business 
relations  with  the  one  from  whom  they  have  withdrawn 
their  patronage,  and  to  do  this  by  unlawful  means,  with 
the  motive  of  injuring  such  person.  Such  means  as  giving 
notices  which  excite  the  fear  or  reasonable  apprehension  of 
other  persons  that  their  business  will  be  injured  unless 
they  do  break  off  such  relations  or  cease  patronizing  another 
are  wrong  and  unlawful.  If  the  notices  given  or  things 
done  have  the  natural  effect  of  exciting  such  reasonable 
fear  and  apprehension  and  accomplish  the  result  intended, 
it  is  immaterial  that  they  are  not  accompanied  by  direct 
threats.  In  this  case  a  witness  who  said  he  did  not  pay  any 
attention  to  the  notice  and  did  not  cease  to  deal  with  ap- 
pellees testified  that  the  effect  on  his  business  was  bad,  and 
others  testified  that  they  notified  appellees  that  they  did 
not  want  them  to  haul  their  freight  because  of  fear  of  be- 
ing boycotted  if  they  permitted  them  to  continue  doing  the 
hauling.  There  was  no  threat  made  in  connection  with 
the  notice,  but  it  was  understood  by  the  parties  that  the 
result  would  be  an  injury  to  anyone  who  dealt  with  the  ap- 
pellees. It  was  understood  by  those  who  received  the  no- 
tices that  if  they  continued  to  trade  with,  appellees  and 
did  not  break  off  existing  business  relations  they  would  in- 
cur the  hostility  of  the  unions  and  their  own  business 
would  suffer.     The   evidence  shows  that  in  this  case,   at 
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least,  the  words  "unfair  list"  were  a  euphemism  for  a  boy- 
cott, and,  of  course,  it  does  not  change  the  nature  of  an 
unlawful  thing  by  substituting  an  inoffensive  ^^^  for  an 
offensive  name.  The  testimony  was  that  the  object  of  put- 
ting one  on  the  "unfair  list"  was,  if  the  parties  receiving 
a  notice  should  keep  on  dealing  with  such  person  the  unions 
would  withdraw  their  patronage,  and  the  only  object  of 
the  whole  proceeding  was  to  coerce  appellees  by  injuring 
their  business  with  the  public  at  large. 

In  the  case  of  Doremus  v.  Hennessy,  176  111.  608,  68  Am. 
St.  Rep.  203,  52  N.  E.  924,  54  N.  E.  524,  43  L.  R.  A.  797, 
there  was  an  agreement  of  the  appellants  to  injure  and  de- 
stroy the  business  of  the  appellee,  and  she  recovered  the 
damages  resulting  from  their  acts  in  the  execution  of  that 
purpose.  The  court  there  laid  down  the  fundamental  prin- 
ciples governing  such  cases,  and  held  that  every  man  has  a 
right,  under  the  law,  as  between  himself  and  others,  to  full 
freedom  in  disposing  of  his  own  labor  or  capital  according 
to  his  own  will;  that  one  who  invades  that  right  without 
lawful  cause  or  justification  commits  a  legal  wrong,  and 
the  damage  inflicted  by  the  use  of  intimidation,  obstruction 
or  molestation  with  malice  is  without  excuse,  and  action- 
able. Competition  was  involved  in  that  case,  but  it  was 
held  not  to  be  lawful  competition  to  interfere  in  the  busi- 
ness of  another  with  a  direct  purpose  of  injuring  him. 
Counsel  seek  to  distinguish  that  case  from  this  one  for  the 
reason  that  existing  contracts  were  broken;  but  that  was 
not  the  whole  of  the  appellee's  case  nor  the  only  ground 
upon  which  she  was  permitted  to  recover.  It  was  regarded 
as  equally  wrongful  to  pursue  the  appellee  and  interfere 
with  her  and  those  to  whom  she  applied  to  do  her  work. 
In  th^  petition  for  rehearing  the  case  was  distinguished 
from  Allen  v.  Flood,  67  L.  J.  Q.  B.  119,  on  the  ground  that 
there  were  contracts,  but  the  court  did  not  express  any 
approval  of  the  doctrines  of  that  case  nor  change  or  modify 
anything  in  the  opinion.  In  the  later  case  of  London 
Guaranty  Co.  v.  Horn,  206  111.  493,  99  Am.  St.  Rep.  185, 
69  N.  E.  526,  it  was  held  that  procuring  the  discharge  of 
Horn  from  an  employment  which  was  terminable  at  will, 
where  the  motive  was  to  injure  him  and  to  secure  a  benefit 
to  the  guaranty  company,  gave  rise  to  a  cause  of  action. 
*®®  In  that  case  the  act  consisted  of  a  threat  to  exercise 
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an  unquestionable  legal  contract  right,  and  there  was  no 
contract  which  was  violated  by  the  employer  in  discharg- 
ing Horn.  There  is  no  conceivable  ground  of  distinction 
between  the  employment  of  a  laborer  for  no  definite  time 
but  where  the  employment  will  continue  so  long  as  agree- 
able to  both  parties,  and  the  employment  of  appellees  by 
merchants  in  hauling  freight  from  the  railroad  station  from 
day  to  day  and  in  delivering  goods  sold  to  their  customers, 
where  the  relation  would  continue  indefinitely  but  for  the 
interference  of  appellants.  Neither  is  there  any  sub- 
stantial difference  between  interfering  with  the  employ- 
ment of  a  laborer  and  depriving  him  of  his  earnings,  and 
interference  with  regular  customers  of  a  merchant  from 
whose  custom  and  business  he  gains  a  livelihood.  The 
laborer,  if  not  employed  for  a  definite  time,  may  terminate 
the  existing  relation  at  any  time,  and  a  customer  may  like- 
wise cease  to  deal  with  the  merchant  for  any  reason  or 
without  a  reason,  but  if  one  has  a  right  to  protection  from 
interference  the  other  certainly  has  an  equal  right.  Here 
was  a  small  place  in  which  there  were  a  number  of  unions, 
embracing  a  considerable  part  of  the  population,  and  the 
ruinous  effect  of  a  boycott  and  a  -vyithdrawal  of  their  pa- 
tronage from  customers  of  appellees  unless  such  customers 
should  break  off  all  business  relations  with  appellees  can 
readily  be  seen  and  understood. 

It  is  urged  that  the  injunction  as  allowed  is  too  broad, 
for  the  reason  that  appellants  are  enjoined  from  putting 
appellees  on  the  "unfair  list."  If  the  only  purpose  of 
putting  one  on  the  "unfair  list,"  and  the  only  effect,  were 
to  notify  members  of  the  union  of  the  fact  so  that  they 
might  withdraw  their  patronage,  the  injunction  would  be 
too  broad;  but  the  evidence  in  the  record  is  that  the  pur- 
pose of  that  list  is  not  so  limited  and  that  its  purpose 
and  effect  is  to  establish  a  boycott,  and  in  that  view  it  is 
not  too  broad. 

The  judgment  of  the  appellate  court  is  affirmed. 

3»»  SCOTT  and  FARMER,  JJ.,  Dissenting.  We  do  not 
think  the  evidence  in  this  case  warrants  the  conclusion  that 
appellants  established  or  sought  to  establish  a  boycott. 
The  committee  appointed  by  the  Trades  and  Labor  As- 
sembly called  on  many  persons  in  Sparta  who  had  been  in 
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the  habit  of  dealing  with  appellees  and  informed  them  of 
the  action  that  had  been  taken  by  the  unions.  Following 
this,  members  of  the  various  unions  in  the  city  ceased  to 
patronize  appellees,  and  some  of  those  to  whom  notice  was 
given,  as  above  mentioned,  did  likewise,  while  others  ta 
whom  notice  of  the  action  of  the  unions  came,  paid  no  at- 
tention to  the  matter  but  continued  to  deal  with  appellees 
as  before.  No  violence  or  threats  of  violence  were  used  by 
appellants,  or  either  of  them,  to  induce  appellees  to  adjust 
the  controversy  in  a  manner  satisfactory  to  the  unions  or 
to  cause  individuals  to  whom  the  notices  were  given  to  re- 
frain from  dealing  with  appellees,  and  appellants  did  not 
cease,  or  threaten  to  cease,  to  patronize  those  business  men 
who  paid  no  attention  to  and  who  were  not  influenced  by 
the  notice  that  appellees  were  upon  the  "unfair  list."  It 
is  true  that  one  business  man  who  continued  to  deal  with 
appellees  after  receiving  the  notice  testified  that  his  busi- 
ness was  not  as  good  as  it  had  been  before  he  received  the 
notice.  The  record  is  barren  of  evidence  as  to  whether  or 
not  the  lessening  of  his  profits  resulted  from  the  continu- 
ance of  his  business  relations  with  appellees. 

The  law  is  that  an  individual  may  refrain  from  trading 
or  dealing  with  any  particular  person,  and  that  two  or 
more  individuals  may  agree  among  themselves  that  they 
will  not  trade  or  deal  with  a  certain  person,  and  may  give 
notice  to  others  that  they  have  made  such  an  agreement: 
Commonwealth  v.  Hunt,  4  Met.  Ill,  38  Am.  Dec.  346; 
Bowen  v.  Matheson,  14  Allen,  499;  Macauley  v.  Tierney, 
19  R.  I.  255,  61  Am.  St.  Rep.  770,  33  Atl.  1,  37  L.  R.  A.  455 ; 
Bohn  Mfg.  Co.  v.  HoUis,  54  Minn.  223,  40  Am.  St.  Rep. 
319,  55  N.  W.  1119,  21  L.  R.  A.  337 ;  Cote  v.  Murphy,  159 
Pa.  420,  39  Am.  St.  Rep.  686,  28  Atl.  190,  23  L.  R.  A.  135 ; 
Longshore  Printing  Co.  v.  Howell,  26  Or.  527,  46  Am.  St. 
Rep.  640,  38  Pac.  547,  28  L.  R.  A.  464;  National  Protective 
Assn.  V.  Cumming,  170  N.  Y.  315,  88  Am.  St.  Rep.  648,  63  N. 
E.  369,  58  L.  R.  A.  135 ;  18  Am.  &  ^oo  gng.  Ency.  of  Law, 
2d  ed.,  p.  87.    Appellants  did  nothing  more. 

While  this  question  has  not  heretofore  arisen  in  this 
court,  it  was  considered  in  the  appellate  court  for  the  first 
district  of  this  state  in  the  case  of  Ulery  v.  Chicago  Live- 
stock Exchange,  54  111.  App.  233,  where  the  court  used 
language  as  follows:  "A  person,  with  or  without  reason,. 
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may  refuse  to  trade  with  another;  so  may  ten  or  fifty  per- 
sons  refuse.     An   individual   may   advise   his   neighbor   or 

friend  not  to  trade  with  another  neighbor It  is  not 

an  unlawful  interference  with  the  trade  of  another  to  ad- 
vise people  to  deal  with  his  competitor  or  to  decline  to  do 
business  with  him." 

Appellees  insist  that  the  case  of  Doremus  v.  Hennessy, 
176  111.  608,  68  Am.  St.  Rep.  203,  52  N.  E.  924,  54  N.  E.  524, 
43  L.  R.  A.  797,  is  in  point  and  that  it  sustains  the  decree. 
It  is  to  be  observed  that  in  that  case  the  members  of  the 
laundrymen's  association  induced  the  customers  of  another 
to  violate  existing  contracts  which  they  had  with  such  other 
and  to  stop  dealing  with  her.  According  to  the  opinion 
in  that  case  the  illegality  of  the  transaction  on  the  part  of 
the  association  consisted  in  the  fact  that  it  induced  third 
parties  to  break  their  contracts  with  the  person  against 
whom  the  efforts  of  the  association  were  directed.  There 
is  no  evidence  in  this  record  that  appellants,  or  either  of 
them,  sought  to  induce  any  person  to  violate  any  contract 
or  contractual  relation  with  the  appellees.  The  only  ac- 
tion of  appellants  that  could  be  regarded  as  an  attempt  to- 
interfere  with  existing  contractual  rights  arose  in  reference 
to  the  auditorium  controlled  by  appellees.  The  president 
and  secretary  of  the  labor  assembly  notified  a  lecture  bureau 
located  at  Kansas  City,  Missouri,  which  had  contracted  to 
furnish  a  course  of  lectures  to  be  given  in  the  auditorium 
under  the  auspices  of  the  Sparta  high  school,  that  the  Au- 
ditorium was  on  the  "we  don't  patronize"  list.  This  no- 
tice was  given  by  letter,  and  in  the  letter  it  was  suggested 
that  the  bureau  should  use  its  influence  with  the  school 
board  to  have  the  lectures  held  iti  ^^^  some  other  building, 
so  that  union  men  and  women  who  felt  an  interest  in  the 
lectures  would  attend  them.  Professor  L.  J.  Sexton  was 
in  charge  of  the  high  school  and  had  arranged  for  the 
course  of  lectures.  He  went  before  the  labor  assembly  and 
asked  that  an  exception  be  made  as  to  these  lectures,  as  he 
had  already  contracted  for  the  use  of  the  building  with  a 
view  to  having  the  lectures  delivered  therein.  His  re- 
quest was  complied  with,  the  labor  assembly  so  notified  the 
bureau,  and  the  Auditorium  was  used  for  the  lecture  course. 
As  this  matter  was  adjusted  prior  to  the  filing  of  the  bill, 
it  is  manifest  that  it  afforded  no  basis  for  invoking  the  aid 
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of  a  court  of  equity.  It  appears  from  the  testimony  of 
Eiker,  the  owner  of  the  hearse  mentioned  in  the  bill,  that 
there  was  no  yearly  contract  between  himself  and  appellees, 
as  is  averred  by  the  bill,  and  that  while  on  one  occasion 
after  he  was  advised  that  appellees  had  been  placed  on  the 
"unfair  list"  he  used  on  the  hearse  a  team  not  owned  by 
appellees,  he  had  since  that  occasion  used  appellees'  teams 
and  that  no  one  had  undertaken  to  interfere  with  him  in  so 
doing. 

One  of  appellees  had  until  recently  been  a  member  of 
the  teamsters'  union.  Both  are  still  members  of  the  Mer- 
chants' League  of  Sparta,  an  organization  which  in  its  aims 
and  purposes  does  not  seem  dissimilar  to  the  ordinary  union. 
Appellees  were  entirely  willing  to  use  the  methods  of  such 
organizations  so  long  as  they  profited  thereby,  but  were 
not  willing  to  abide  regulations  of  the  character  of  those  to 
which  they  themselves  had  given  assent,  when  by  so  doing 
it  seemed  to  them  that  their  profits  would  be  slightly  de- 
creased. 

In  our  judgment  equity  should  not  interfere  in  this  con- 
troversy. 


Boycotting  is  the  subject  of  a  note  to  Gray  v.  Building  Trades  Council, 
103  Am.  St.  Rep.  488;  and  strikes  and  strikers  are  discussed  in  the 
note  to  O'Neill  v.  Behanna,  61  Am.  St.  Eep.  706.  Laborers  have  the 
right  to  organize  into  unions  in  order  to  promote  their  welfare,  and 
labor  unions  have  a  general  right  to  strike.  But  when  they  go  fur- 
ther and  seek  to  enforce  their  demands  by  violence,  intimidation,  and 
boycotting,  the  courts  should,  and  are  showing  an  increasing  dis- 
position to  do  so,  enjoin  their  unlawful  conduct:  See  Goldberg,  Bowen 
&  Co.  V.  Stablemen's  Union,  149  Cal.  429,  117  Am.  St.  Rep.  145,  and 
cases  cited  in  the  cross-reference  note  thereto;  Pickett  v.  Walsh, 
192  Mass.  572,  116  Am.  St.  Eep.  272. 
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[232  ni.  402,  83  N.  E.  932.] 

EQUITY  PRACTICE— Time  and  Place  for  Urging  that  De- 
fendant is  not  a  Natural  nor  an  Artificial  Person  Subject  to  Suit. — 

If  a  suit  is  brought  against  a  labor  union  to  obtain  an  injunction, 
the  time  and  place  to  urge  that  it  is  not  a  natural  nor  an  artificial 
person  subject  to  suit  is  the  original  suit.  This  objection  cannot  be 
made  in  a  proceeding  to  punish  a  contempt  alleged  to  have  been 
committed  in  violation  of  an  injunction,     (p.  131.) 

INJUNCTION,  Contempt  of  Court  in  Violating. — ^It  is  wholly 
immaterial  whether  a  decree  is  erroneous  or  not  in  a  proceeding  to 
punish  as  for  a  contempt  of  court  the  violation  of  an  injunction 
awarded  by  such  decree,     (p.  131.) 

APPEAL  AND  EBBOB — ^Injunction  not  Stayed  by  Appeal. — 
An  appeal  from  a  decree  awarding  an  injunction  does  not  suspend 
the  force  of  that  writ  or  stay  it  in  any  manner,  nor  does  it  dissolve 
the  injunction,  and  the  doing  of  the  forbidden  act  may  be  punished 
as  a  contempt  notwithstanding  the  appeal,     (pp.  131,  132.) 

APPEAL  AND  EBBOB — Effect  of  Appeal.— An  appeal  which 
operates  as  a  supersedeas  creates  no  affirmative  rights  and  does  not 
annul  the  decree  appealed  from.     (p.  132.) 

APPEAL  AND  EBBOB — What  Court  may  Punish  Contempt 
Committed  Pending  an  Appeal. — The  perfecting  of  an  appeal  from  a 
decree  or  order  awarding  an  injunction  does  not  deprive  the  court 
whence  it  issued  of  jurisdiction,  pending  the  appeal,  to  punish  any 
contempt  committed  in  violation  of  the  injunction,     (p.   133.) 

CONTEMPT  OF  COUBT. — The  Disobedience  of  an  Injunction 
Fending  an  Appeal  from  a  decree  awarding  it  is  not  a  contempt  of 
the  appellate  court,  but  of  the  court  which  granted  the  writ,  and 
that  court  may,  therefore,  proceed  to  inquire  whether  the  contempt 
has  been  committed,  and  if  ao,  to  punish  the  guilty  parties,  (p. 
136.) 

INJUNCTION,  Fine  Imposed  for  Violation  of,  to  Whom  Pro- 
ceeds of  Belong. — K  a  contempt  of  court  is  committed  by  the  vio- 
lation of  an  injunction,  and  a  fine  is  imposed  as  a  punishment,  the 
amount  of  such  fine  cannot  be  made  payable  by  the  court  to  the 
person  injured.  Therefore,  the  execution  cannot  issue  for  his  use. 
(p.  136.) 

William  H.  Barnum,  for  the  appellant. 

Tenney,  Coffeen,  Harding  &  Wilkerson,  Horace  Kent  Ten- 
ney  and  James  H.  Wilkerson,  for  the  appellees. 

403  CARTWRIGHT,  J.  The  appellees,  a  number  of  print- 
ing firms  in  Chicago,  who  are  members  of  the  voluntary  as- 
sociation known  as  the  Chicago  Typothetae,  organized  for 
the  promotion  of  their  business  interests,  filed  their  bill  of 
complaint  in  the  superior  court  of  Cook  county  against 
Chicago  Typographical  Union  No.  16,  the  appellant,  and 
Am.  St.  Eep.,  Vol.  122—9 
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certain  individuals  who  were  officers  of  the  union,  praying 
for  an  injunction  restraining  the  defendants  from  picket- 
ing the  premises  of  complainants,  interfering  with  their 
employes,  congregating  about  their  premises  for  the  pur- 
pose of  compelling,  inducing  or  soliciting  said  employes  to 
leave  their  service,  or  doing  other  acts  of  that  nature  spec- 
ified in  the  prayer  of  the  bill.  On  October  11,  1905,  a  pre- 
liminary injunction  was  ordered  as  prayed  for  and  a  writ 
was  issued  and  served.  The  defendants  appeared  and  de- 
murred to  the  bill,  and,  their  demurrer  being  overruled, 
elected  to  stand  by  it.  The  court  thereupon  entered  a  final 
decree  in  the  cause,  enjoining  ^^"^  and  restraining  the  de- 
fendants, their  agents  and  servants  from  doing  any  of  the 
acts  set  forth  in  the  prayer  of  the  bill  and  the  preliminary 
injunction.  From  that  decree  the  appellant  and  other  de- 
fendants appealed  to  the  appellate  court  for  the  first  dis- 
trict. On  October  28,  1905,  an  appeal  bond  was  filed  and 
approved,  in  accordance  with  the  order  granting  the  ap- 
peal. The  defendants  continued  to  do  the  same  acts  from 
which  they  were  enjoined,  after  the  entry  of  the  decree, 
and  on  December  9,  1905,  the  appellees  filed  their  petition 
in  said  superior  court  against  the  appellant,  and  Edward  R. 
Wright  and  Edward  E.  Bessett,  two  of  its  officers,  pray- 
ing for  a  rule  against  them  to  show  cause  why  they  should 
not  be  punished  for  contempt  of  court  for  violating  the  in- 
junction. Appellant  and  said  officers  appeared  and  made 
defense,  and  upon  a  hearing  the  court  fined  appellant  one 
thousand  dollars  for  contempt  of  the  court  in  violating  the 
injunction.  From  the  judgment  imposing  the  fine  the  ap- 
pellant again  appealed  to  the  appellate  court  for  the  first 
district  and  the  branch  of  that  court  affirmed  the  judg- 
ment. This  appeal  was  then  prosecuted  from  the  judg- 
ment of  the  appellate  court. 

The  first  point  made  by  counsel  for  the  appellant  in  his 
argument  is  that  it  is  neither  a  natural  nor  an  artificial 
person,  and  therefore  it  could  not  be  made  a  defendant  in 
this  proceeding.  The  bill  of  complaint  in  the  suit  for  an 
injunction  in  which  the  decree  was  entered  alleged  that  ap- 
pellant was  a  labor  union  organized  and  existing  in  the  city 
of  Chicago;  that  it  had  presented  to  appellees  a  contract 
to  be  executed  by  them  in  which  appellant  agreed  to  do 
certain  things;  that  it  had  an  executive  committee,  issued 
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circulars,  published  a  directory,  exercised  control  over  its 
members,  furnished  money  to  induce  employes  of  appellees 
to  leave  their  service,  arid  as  an  association  interfered  with 
their  business  and  did  various  acts  charged  in  the  bill. 
The  appellant  came  into  court  and  demurred  to  the  bill  and 
appealed  from  the  decree  to  the  appellate  court,  giving  its 
*^^  bond,  and  not  raising  any  question  as  to  its  legal  capac- 
ity to  be  sued  or  as  to  its  legal  status.  In  this  proceeding 
the  appellant  came  into  court  and  answered  as  an  organiza- 
tion having  a  legal  existence,  with  a  constitution,  by-laws 
and  officers,  and  doing  business  to  carry  out  the  objects 
of  the  organization.  The  time  and  place  to  raise  the  ques- 
tion by  what  name  and  in  what  manner  the  association,  or 
the  aggregation  of  individuals  of  which  it  was  composed, 
might  be  made  defendant  in  a  suit  in  equity  was  in  the  or- 
iginal suit.  Whether  it  was  no  more  than  a  mere  partner- 
ship, with  the  rights  and  liabilities  incident  to  that  rela- 
tion, or  whether  it  had  any  definite  legal  status  was  a  ques- 
tion to  be  considered  then.  Joined  with  appellant  were 
various  officers  in  their  capacity  as  representing  appellant, 
and  it  does  not  appear  that  any  objection  was  made  that  the 
association  was  not  properly  before  the  court.  If  it  would 
not  be  regarded  as  a  legal  entity  in  an  action  at  law,  it  does 
not  follow  that  the  decree  was  a  nullity  or  that  the  associa- 
tion could  violate  the  injunction  with  impunity.  It  is  wholly 
immaterial  in  this  proceeding  whether  the  decree  was  er- 
roneous or  not,  and  the  association  is  amenable  to  the  court 
and  the  law  for  any  violation  of  it. 

The  important  question  in  the  case,  and  the  one  to  which 
the  argument  is  almost  wholly  devoted,  relates  to  the  juris- 
diction of  the  superior  court  to  entertain  this  proceeding 
and  punish  appellant  for  violating  the  injunction  after  an 
appeal  had  been  taken  from  the  decree.  The  law  is,  that 
an  appeal  enjoining  a  defendant  from  doing  an  act  does  not 
suspend  the  operation  of  the  injunction,  stay  it  in  any  man- 
ner or  disturb  its  operative  force.  The  appeal  does  not  have 
the  effect  of  dissolving  or  suspending  the  injunction  and  the 
defendant  acquires  no  right  to  disregard  it  by  the  execu- 
tion of  an  appeal  bond.  The  doing  of  the  act  enjoined  may 
be  punished  as  a  contempt  notwithstanding  the  appeal,  ana 
the  contempt  is  a  contempt  of  the  court  which  granted  the 
injunction.  There  is  no  controversy  between  counsel  on 
this  ■****  question,  and  a  reference  to  the  works  where  the 
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numerous  authorities  are  collated  will  be  sufficient:  2  High 
on  Injunctions,  4th  ed.,  sec.  1698a ;  Elliott  on  Appellate  Pro- 
cedure, sec.  391;  2  Cyc.  913;  22  Cyc.  1010;  7  Am.  &  Eng. 
Eney.  of  Law,  2d  ed.,  55 ;  16  Am.  &  Eng.  Ency.  of  Law,  436 ; 
20  Ency.  of  PI.  &  Pr.  1231. 

An  appeal  which  operates  as  a  supersedeas  creates  no 
affirmative  right  and  does  not  annul  the  decree  of  the  lower 
court.  Before  there  was  any  statute  providing  that  no  ap- 
peal from  a  decree  dissolving  an  injunction  should  have  the 
effect  to  continue  in  force  the  injunction  unless  it  should 
be  continued  by  the  lower  court  or  the  court  to  which  the 
appeal  is  taken,  this  court  held  in  Bressler  v.  McCune,  56 
111.  475,  that  in  cases  where  the  court  below  had  awarded 
a  temporary  injunction,  which  was  dissolved  on  final  hear- 
ing, the  injunction  would  remain  in  force  pending  an  ap- 
peal. 

Counsel  for  appellant  says:  "It  is- no  part  of  our  con- 
tention that  a  prohibitory  or  any  other  injunction  can  be 
violated  with  impunity  pending  an  appeal,  nor  that,  pend- 
ing such  appeal,  the  law  allows  or  permits  the  defendant  to 
do  the  prohibited  act,  nor  that  the  law  allows  the  defend- 
ant, by  filing  a  bond,  to  procure,  even  temporarily,  the  right 
to  do  such  act."  His  position  is  made  clear  by  these  state- 
ments: "The  question  is  not  whether  a  violation  of  a  pend- 
ing injunction  decree,  during  an  appeal  therefrom,  is  con- 
tempt of  court;  that  is  not  denied.  The  question  is,  "When 
and  by  what  court  can  such  a  contempt,  if  any,  be  pun- 
ished?" His  claim  is  that  the  trial  court's  jurisdiction  is 
suspended  during  the  appeal,  and  that  when  the  cause  is 
reinstated  therein  after  affirmance  of  its  decree  it  can  fine 
or  imprison  for  contempts  committed  pending  the  appeal; 
and  he  says:  "We  have  conceded  all  along  that  until  re- 
versed on  appeal  an  injunction  decree  remains  in  force,  and 
for  that  very  reason  that  violation  of  it  after  appeal  may 
be  punished  as  contempts,  but  not  so  punished  by  the  trial 
court  during  the  pendency  of  the  appeal. ' ' 

'*^^  The  question  being  by  what  court  the  contempt  can 
be  punished,  the  natural  answer  would  be,  by  the  court 
whose  order  is  disobeyed  and  whose  dignity  and  authority 
are  defied.  And,  indeed,  it  does  not  seem  to  be  disputed 
that  if  the  proceeding  is  in  the  name  of  the  people,  for  the 
purpose  of  maintaining  the  dignity  and  authority  of  the 
court,  an  appeal  would  present  no  obstacle  to  it.     Such  a 


Feb.  1908.]     Barnes  v.  Chicago  etc.  Union  No.  16,        133 

proceeding  is  wholly  independent  of  the  appeal  or  any  ques- 
tion to  be  considered  by  the  appellate  tribunal,  and  we  see 
no  substantial  distinction  between  a  prosecution  for  con- 
tempt instituted  for  the  purpose  of  punishing  a  person  for 
disobeying  an  order  of  the  court  on  the  ground  that  its  au- 
thority or  dignity  is  in  question,  and  one  which  is  instituted 
to  enforce  the  authority  of  the  court  in  the  administration  of 
justice  between  litigants.  The  question  whether  the  in- 
junction was  properly  awarded  or  whether  the  decree  was 
erroneous  is  not  involved  in  either.  A  defendant  cannot  re- 
fuse to  obey  an  injunction,  however  improvidently  or  er- 
roneously granted,  but  he  is  bound,  at  his  peril,  to  obey  it 
while  it  remains  in  force:  Tolman  v.  Jones,  114  111.  147,  28 
N.  E.  464;  Leopold  v.  People,  140  111.  552,  30  N.  E.  348; 
Swedish-American  Telephone  Co.  v.  Fidelity  and  Casualty 
Co.  of  New  York,  208  111.  562,  70  N.  E.  768. 

Counsel  for  appellant  says  that  this  proceeding,  being 
for  a  civil  contempt,  partakes  of  the  nature  of  the  original 
action,  and  that  while  a  proceeding  for  criminal  contempt 
is  a  separate  and  independent  suit,  the  prosecution  of  which 
cannot  be  delayed  by  an  appeal  taken  in  the  civil  suit,  in 
this  case  the  proceeding  is  a  part  of  the  same  suit  and  the 
court  is  deprived  of  jurisdiction  to  enter  any  further  order 
until  the  appeal  is  finally  disposed  of.  It  is  true  that  the 
appeal  operated  as  a  supersedeas  in  the  suit  in  which  the 
appeal  was  taken,  and  that  the  court  could  not  enter  any 
further  orders  in  the  execution  of  the  decree,  but  it  does 
not  follow  that  the  court  could  not  punish  appellant  for 
doing  an  act  prohibited  by  the  decree.  If  a  decree  is  of  a 
nature  to  require  something  to  be  done  or  a  writ  to  be  is- 
sued ^®®  and  served,  an  appeal  operates  to  supersede  and 
prevent  the  issuing  and  service  of  such  a  writ.  But  the 
decree  in  this  case  requires  no  process  or  action  for  its 
enforcement.  The  cases  relied  upon  by  counsel  are  all  of 
a  nature  requiring  something  to  be  done  which  was  super- 
seded by  an  appeal.  In  Ex  parte  Thatcher,  2  Gilm.  167, 
the  county  commissioners'  court  made  an  order  removing 
from  office  the  clerk  of  that  court  for  refusing  to  enter  an 
order  made  by  the  court.  He  appealed  from  the  order  of 
removal,  and  the  court  afterward  ordered  him  to  deliver 
up  the  books,  papers  and  money  to  another  person  sub- 
sequently appointed.  On  refusing  to  deliver  the  same  an 
order  was  made  committing  him  to  jail  for  fifteen  days. 
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This  court  held  that  the  county  commissioners'  court  had 
power  to  punish  its  clerk  for  contempt  in  refusing  to  enter 
up  its  orders  but  had  no  authority  of  law  or  jurisdiction  to 
remove  him  from  office;  that  the  order  of  removal  was  a 
nullity,  and  that  the  court  had  no  power  to  appoint  an- 
other person  after  the  appeal  was  perfected  or  to  punish 
the  clerk  for  refusing  to  deliver  up  the  books.  The  de- 
cision was  based  on  the  want  of  jurisdiction,  but  it  illus- 
trates the  rule  that  an  appeal  supersedes  affirmative  orders 
in  the  nature  of  an  execution  of  a  judgment.  In  the  case 
of  People  V.  Prendergast,  117  III.  588,  6  N.  E.  695,  and  other 
like  cases,  there  were  appeals  from  orders  to  pay  over  money 
or  to  do  some  act  of  an  affirmative  nature,  and  if  a  decree 
is  of  that  character  an  appeal  prevents  its  execution.  An 
attachment  for  contempt  for  disobedience  of  an  order  to 
pay  money  is  a  civil  execution  for  the  benefit  of  the  in- 
jured party,  though  carried  on  in  the  form  of  a  criminal 
process  for  contempt  of  the  authority  of  the  court:  Buck 
V.  Buck,  60  111.  105. 

There  are  judgments  and  decrees  which  require  some- 
thing to  be  done  for  their  enforcement  and  there  are  others 
which  are  simply  prohibitory  or  self-executing,  and  others 
partake  of  the  nature  of  both.  A  prohibitory  decree  which 
does  not  require  anything  to  be  done  is  self-executing.  It 
**^  requires  no  process,  but  by  force  of  the  decree  itself  the 
party  is  bound  to  desist  from  the  prohibited  act.  If  an  in- 
junction is  of  a  mandatory  character,  requiring  something 
to  be  done,  or  if  negative  in  terms  but  with  the  same  effect, 
a  proceeding  for  contempt  in  refusing  to  obey  it  is  in  the 
nature  of  an  execution  to  enforce  the  command.  An  injunc- 
tion the  effect  of  which  is  to  authorize  one  party  to  take 
possession  of  property  or  to  do  some  act,  although  it  may 
be  negative  in  form  as  against  the  other  party  and  merely 
commands  the  latter  not  to  obstruct  the  former  in  taking 
possession  of  the  property  or  doing  the  act,  is  in  reality  af- 
firmative in  its  nature,  and  a  proceeding  for  contempt  would 
have  for  its  object  to  accomplish  the  doing  of  the  act.  An 
appeal  would  stay  any  such  proceeding,  while  it  would  have 
no  such  effect  with  respect  to  the  power  of  the  court  to 
compel  obedience  to  a  self-executing  decree.  That  distinc- 
tion is  clearly  dra^vn  in  both  High  on  Injunctions  and  El- 
liott on  Appellate  Procedure,  above  cited.  Mr.  High  applies 
the  rule  to  prohibitory  injunctions,  and  says  that  the  court 


Feb.  1908.]     Barnes  v.  CnicAGo  etc.  Union  No.  16.        135 

which  granted  the  injunction  still  has  power  to. punish  its 
violation  notwithstanding  the  appeal,  and  Judge  Elliott 
says  that  a  supersedeas  does  not  operate  upon  a  self-execut- 
ing judgment,  and  where  the  judgment  in  one  part  requires 
an  execution  for  its  enforcement  and  in  another  part  does 
not  require  such  a  writ,  the  supersedeas  may  operate  only 
upon  part  of  the  judgment. 

To  adopt  a  rule  that  the  court  granting  an  injunction 
must  stand  idly  by  and  see  it  violated  while  an  appeal  is 
pending  and  after  the  case  is  reinstated  in  that  court  may 
then  proceed  to  punish  would  be  attended  with  evil  conse- 
quences. All  that  it  would  be  necessary  for  a  defendant  to 
do  to  secure  immunity  until  the  case  should  be  reinstated  in 
the  court  would  be  to  pray  an  appeal  and  file  a  bond.  It 
has  been  said  in  some  cases  that  an  appeal  is  pending  in 
the  higher  court  from  the  time  the  appeal  bond  is  filed  and 
approved,  and  that  is  true  so  far  as  to  suspend  the  poAver 
*^^  of  the  court  from  which  the  appeal  is  taken  to  do  any- 
thing for  the  purpose  of  executing  the  decree ;  but  the  court 
to  which  the  appeal  is  taken  does  not  acquire  jurisdiction  of 
the  subject  matter  of  that  suit,  and  cannot  enter  any  order 
in  the  case  until  the  transcript  of  the  record  is  filed  in  that 
court.  In  such  a  case  an  appellee  cannot  even  enter  his  mo- 
tion to  dismiss  the  appeal  until  the  time  fixed  by  the  stat- 
ute for  the  appellant  to  file  a  transcript  of  the  record  has 
elapsed  (Reynolds  v.  Perry,  11  HI.  534) ;  and  the  court  can- 
not dismiss  the  appeal  or  make  any  other  order  until 
enough  of  the  record  is  filed  to  show  a  judgment  or  decree 
and  an  appeal  therefrom:  Cook  v.  Cook,  104  111.  98.  Dur- 
ing that  period  no  court  could  act,  according  to  the  theory 
of  counsel  for  appellant,  and  in  the  meantime  all  the  fruits 
of  the  litigation  might  be  lost  and  the  law  and  the  courts 
brought  into  deserved  disrepute.  When  the  transcript  has 
been  filed  in  the  appellate  court,  if  an  act  is  committed 
which  constitutes  a  contempt,  it  is  not  a  contempt  of  the 
appellate  court  but  of  the  court  which  entered  the  decree, 
and  which  is  conceded  by  all  parties  to  remain  in  full 
force  and  effect.  Our  appellate  courts  have  only  appellate 
jurisdiction  and  can  only  review  cases  brought  from  in- 
ferior courts,  and  exercise  such  powers  as  are  necessary 
to  the  maintenance  and  exercise  of  appellate  jurisdiction. 
Even  if  an  injunction  is  dissolved  on  final  hearing  and  is 
continued  by  order  of  the  appellate  court  pending  the  ap- 
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peal,  the  injunction  is  still  that  of  the  court  from  which 
the  appeal  was  taken.  The  appellate  court  reviews  the 
record  brought  to  it  by  the  appeal,  which  includes  nothing 
happening  after  the  decree  is  entered,  and  the  question 
whether  the  injunction  was  obeyed  or  disobeyed  is  not  in- 
volved in  the  appeal.  No  reason  is  apparent  to  us  why  the 
superior  court  should  be  refused  the  right  to  maintain  its 
authority  as  to  a  matter  not  affected  in  any  way  by  the  ap- 
peal and  which  is  not  dependent  in  any  respect  on  the  final 
outcome  of  the  suit  until  the  decree  has  been  affirmed  by 
*^^  the  appellate  court,  since  the  question  whether  the  de- 
cree was  erroneous  or  not  is  in  no  way  involved  in  main- 
taining the  existing  status.  If  the  court  should  be  denied 
the  right  to  compel  obedience  to  the  prohibition  of  the  de- 
cree until  the  original  case  has  completed  its  rounds  through 
the  courts,  the  appellees  might  lose  all  the  benefits  of  their 
litigation  and  have  their  business  ruined,  although  the  de- 
cree should  finally  be  affirmed.  We  are  not  prepared  to 
adopt  or  declare  such  a  doctrine. 

By  the  final  order  of  the  superior  court  imposing  the 
fine,  appellant  was  ordered  to  pay  the  same  to  the  clerk  of 
the  court,  and  it  was  further  ordered  that  if  such  payment 
should  not  be  made,  execution  should  issue  for  the  collection 
of  the  fine  in  the  name  of  the  people,  for  the  use  of  the  ap- 
pellees. The  judgment  was  in  proper  form  and  the  court 
properly  ordered  execution  in  default  of  payment,  but  the 
execution  should  not  be  in  the  form  directed.  If  the  fine 
shall  be  paid  to  the  clerk,  an  execution  will  not  be  necessary, 
but  if  it  becomes  necessary  to  issue  an  execution,  it  will  not 
be  for  the  use  of  the  appellees  and  the  order  will  be  modi- 
fied by  striking  out  that  feature.  There  is  no  statute  in  this 
state  which  authorizes  the  appropriation  of  a  fine  imposed 
for  a  contempt  of  court  to  the  party  injured  by  the  act  con- 
stituting the  contempt  or  who  prosecutes  the  proceeding  for 
the  contempt. 

The  form  of  the  order  for  execution  being  modified,  the 
record  is  free  from  error,  and  the  judgment  of  the  appellate 
court  is  affirmed. 

SCOTT  and  FARMER,  JJ.,  Dissenting.  Fines  for  con- 
tempt may  be  imposed  by  any  court  of  equity  to  punish  a 
disregard  of  its  dignity  or  authority.  A  fine  for  contempt 
by  way  of  indemnity  to  the  complaining  party  may  not  be 
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imposed  where,  as  in  this  state,  there  is  no  statute  conferring 
the  power  so  to  do:  Rapalje  on  Contempt,  sec.  133;  In  re 
Rhodes,  65  N.  C.  518;  Morris  v.  ^^^  Whitehead,  65  N.  C. 
637 ;  State  v.  Lonsdale,  48  Wis.  348,  4  N.  W.  390 ;  State  v. 
Hasleps,  Wright  (Ohio),  500;  Swift  v.  State,  63  Ind.  81. 
As  to  this  we  are  in  accord  with  the  majority. 

The  form  of  the  execution  awarded  by  the  order  indi- 
cates that  the  purpose  of  the  superior  court  was  to  indem- 
nify the  appellees,  although  the  law  of  this  state  does  not 
warrant  that  course  and  although  no  evidence  was  heard  ta 
show  the  amount  of  damage  sustained  or  expense  incurred 
by  appellees  on  account  of  the  alleged  violation  of  the  in- 
junction. If  such  was  the  purpose  we  do  not  think  this  er- 
ror can  be  cured  in  this  court  by  making  a  fine  inflicted  by 
way  of  indemnity  payable  merely  as  a  punishment  for  a 
violation  of  the  injunction.  If  the  chancellor  determined 
from  his  own  knowledge  of  the  circumstances  that  one 
thousand  dollars  was  required  to  indemnify  appellees^ 
and  assessed  the  fine  that  such  indemnity  might  be  afforded, 
it  cannot,  we  think,  be  said  in  this  court  that  if  he  had  not 
imposed  a  fine  for  that  purpose  he  would  have  imposed  a  fine 
in  the  same  amount  by  way  of  punishment  for  a  disregard  of 
the  order  of  the  court.  The  modification  of  the  decree  in 
accord  with  the  views  of  the  majority  of  this  court  does 
not,  in  our  judgment,  cure  the  error.  There  should  be 
a  reversal  with  an  order  remanding  the  cause. 


Contempt. — If  a  Court  Errs  in  Granting  an  Injunction  when  none 
should  is&ue,  or  in  granting  one  broader  than  the  averments  of  the 
bill  justify,  such  errors  cannot  be  urged  as  a  defense  in  proceedings 
for  contempt  in  violating  the  injunction:  Franklin  Union  v.  People, 
220  111.  355,  110  Am.  St.  Eep.  248;  State  v.  Frealock,  52  W.  Va.  232, 
94  Am.  St.  Rep.  932. 

Contempt. — If  a  Claimant  to  an  office  brings  suit  by  quo  warranto 
to  oust  the  incumbent,  and  upon  judgment  being  rendered  against 
bim  takes  an  appeal  to  the  supreme  court,  and,  pending  the  appeal, 
takes  possession  of  the  office  and  proceeds  to  act  as  such  officer,  he 
is  guilty  of  contempt  of  the  supreme  court:  People  v.  Horan,  34  Colo. 
336,  114  Am.  St.  Eep.  163. 
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WARDNER  V.   SEVENTH  DAY  BAPTIST  MEMORIAL 

BOARD. 

[232  111.  606,  83  N.  E.  1077.] 

WILLS — Construction  of  Codicil. — In  construing  a  will  and 
codicil,  a  disposition  made  by  the  will  should  not  be  disturbed  fur- 
ther than  absolutely  necessary  to  give  effect  to  the  codicil,  (p. 
139.) 

WILLS. — A  codicil  revokes  so  much  only  of  a  will  as  is  in- 
consistent with  it.     (p.  189.) 

WILLS,  Construction  of,  What  may  be  Considered. — In  seek- 
ing the  intention  of  the  testator  as  to  the  construction  to  be  placed 
on  ambiguous  terms  or  clauses  in  his  will,  the  relation  of  the  par- 
ties, the  nature  and  situation  of  the  subject  matter,  the  purposes  of 
the  instrument,  and  the  motives  which  can  reasonably  be  supposed  to 
have  influenced  him  to  any  disposition  of  the  property  may  be  con- 
sidered,    (p.  139.) 

WILLS,  Methods  to  be  Applied  in  Construing. — ^In  discovering 
the  intention  of  the  testator  by  judicial  construction,  the  courts  should 
apply  natural  methods  of  finding  and  weighing  evidence,     (p.  140.) 

WILLS,  Tenant  for  Life,  What  Disposing  Power  is  Given  to  by. 
Where,  by  the  terms  of  a  will,  there  has  been  an  express  limitation 
of  the  estate  to  the  first  taker  for  life  and  a  limitation  over,  with 
general  expressions  apparently  giving  the  tenant  for  life  an  unlim- 
ited power  over  the  estate,  but  which  do  not  in  express  terms  do  so, 
the  power  of  disposal  is  only  coextensive  with  the  estate  which  the 
devisees  take  under  the  will,  and  means  such  a  disposal  as  a  tenant 
for  life  could  make,  unless  there  are  words  showing  that  a  larger  power 
is  intended,     (p.  140.) 

WILLS — Power  of  Sale,  When  not  Given  by  Codicil  Authoriz- 
ing the  Wife  to  Use,  Control  and  Dispose  of  Property. — If  a  testator 
by  his  original  will  made  provision  for  the  support  of  his  wife, 
child  and  grandchildren,  and  gave  the  residue  in  trust  for  specified 
religious  societies,  and  on  his  wife's  dying  and  his  contracting  a 
second  marriage,  he  added  a  codicil  withdrawing  all  reference  to  his 
first  wife  and  providing  that  the  second  should  have  all  that  re- 
mained of  the  property  to  use,  control  and  dispose  of  according  to  her 
own  judgment  during  her  natural  life,  and  at  her  death  all  that  re- 
mains, after  paying  legacies  to  a  child  and  grandchildren,  should  be 
divided  among  the  three  societies  as  provided  in  the  will,  the  sec- 
ond wife  is  not  thereby  given  the  power  to  dispose  of  the  fee  of 
the  property.  Her  power  of  disposal  is  restricted  to  her  life  estate, 
and  she  is  not  entitled  to  have  the  court  direct  that  the  property  or 
any  part  be  sold  and  the  principal  applied  for  her  support,     (p.  142.) 

WILLS — One  Codicil,  When  not  Revoked  by  Another. — If  a 
codicil  gives  testator's  son  a  legacy  and  in  addition  thereto  a  life 
estate  in  the  income  of  specified  real  property,  such  codicil  is  not 
revoked  by  a  second  codicil  giving  the  testator's  widow  all  that  re- 
mains of  his  property  after  paying  the  legacies  specified  in  the  will, 
where  the  last  codicil  also  provides  that  any  children  born  of  the 
testator's  second  marriage  shall  have  the  same  amount  as  has  been 
bequeathed  to  his  son  as  estimated  by  three  competent,  disinterested 
jurors,  for  if  the  son  were  not  to  have  anything  but  his  legacy,  no 
further  estimate  would  be  necessary,     (p.  143.) 
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N.  W.  Hacker,  for  the  appellant. 
B.  F.  Langworthy,  for  the  appellees. 

«ii  CARTER,  J.  The  chief  subject  of  contention  is 
whether  the  second  codicil  to  the  will  gave  appellant  power 
to  sell  the  real  estate  in  fee  and  consume  or  dispose  of  the 
proceeds.  In  reaching  a  conclusion  on  this  matter  it  is  neces- 
sary to  construe  the  two  codicils  in  connection  with  the  will. 

In  construing  a  will  and  codicil  it  is  the  general  rule 
that  the  disposition  made  by  the  will  should  not  be  disturbed 
further  than  is  absolutely  necessary  to  give  effect  to  the 
codicil.  The  codicil  revokes  only  so  much  of  the  will  as 
is  inconsistent  with  it:  Vestal  v.  Garrett,  197  111.  398,  64 
N.  E.  345;  Meckel  v.  Johnson,  231  111.  540,  83  N.  E.  209. 
' '  The  first  and  great  rule  in  the  exposition  of  wills  to  which 
all  other  rules  must  bend  is,  that  the  intention  of  the  tes- 
tator expressed  in  his  will  shall  prevail,  provided  it  be  con- 
sistent with  the  rules  of  law":  Smith  v.  Bell,  6  Pet.  68, 
8  L.  ed.  322 ;  Bradsby  v.  Wallace,  202  111.  239,  66  N.  E.  1088. 
In  seeking  the  intention  of  the  testator  as  to  the  construc- 
tion and  interpretation  that  should  be  placed  upon  ambigu- 
ous terms  or  clauses  in  a  will,  the  relation  of  the  parties,  the 
nature  and  situation  of  the  subject  matter,  the  purpose  of 
the  instrument  and  the  motives  which  might  reasonably  be 
supposed  to  influence  him  in  the  disposition  of  his  property 
may  properly  be  considered:  Smith  v.  Bell,  6  Pet.  68,  8  L. 
ed.'322;  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  21;  «i2  jy 
Cyc.  673,  and  cases  cited  in  each.  In  discovering  the  in- 
tention of  the  testator  by  judicial  construction,  the  courts 
should  apply  natural  methods  of  finding  and  weighing  evi- 
dence: Peet  V.  Peet,  229  111.  341,  82  N.  E.  376,  13  L.  R.  A., 
N.  S.,  780. 

The  original  scheme  of  the  testator  was  to  provide  for 
his  wife,  his  son,  grandchildren  and  three  societies.  His 
first  wife  having  died,  he,  having  married  again,  found  it 
necessary  to  change  his  will,  and  thereupon  made  a  provi- 
sion for  appellant,  his  second  wife.  He  also  made  a  pro- 
vision as  to  any  children  that  might  be  born  of  his  second 
wife,  but  as  there  are  none  that  condition  is  not  here  im- 
portant. He  left  only  one  child.  Testator  was  a  clergyman, 
and  it  is  obvious  from  the  will  and  codicils  that  he  was 
deeply  interested  in  the  religious  and  spiritual  Avelfare  of 
his  fellow-men.    He  left  no  real  estate  in  fee  to  his  son  or 
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grandchildren.  There  is  nothing  in  the  entire  document 
to  indicate  that  he  intended  that  his  son  or  grandchildren 
should  be  supported  and  maintained  out  of  the  estate.  Un- 
less the  second  codicil  of  the  will  should  be  construed  as 
giving  the  wife  the  power  to  dispose  of  and  use  for  herself 
the  principal  of  the  real  estate,  it  is  very  clear  that,  outside 
of  the  legacies  provided  for,  he  intended  to  have  the  bulk 
of  the  principal  of  his  estate  left  to  the  three  societies  rather 
than  to  his  wife  or  heirs.  It  would  hardly  be  reasonable  to 
suppose,  from  anything  in  this  record,  that  testator  intended 
to  make  more  liberal  provisions  for  appellant,  his  second 
wife,  than  he  did  for  the  first  wife,  the  mother  of  his  child 
and  presumably  the  one  who  assisted  him  in  accumulating 
his  property.  From  the  language  of  the  will,  viewed  in  the 
light  of  surrounding  circumstances,  the  condition  of  testa- 
tor's property  and  of  his  family,  his  relation  to  the  legatees 
and  devisees,  it  would  not  be  the  natural  presumption  that 
testator  intended  that  appellant  should  have  the  power  to 
cut  off  absolutely  the  three  societies  named. 

As  we  understand  appellant's  contention,  it  is  that  she 
has  the  right  to  sell  any  or  all  of  the  property  of  testator 
®*^  in  fee  simple  and  use  or  consume  as  much  of  the  proceeds 
as  she  desires,  subject  to  the  payment  of  the  legacies  to  the 
son  and  grandchildren.  It  is  a  general  rule  in  all  cases 
Avhere  by  the  terms  of  the  will  there  has  been  an  express 
limitation  of  an  estate  to  the  first  taker  for  life  and  a  limi- 
tation over,  with  general  expressions  apparently  giving  the 
tenant  for  life  an  unlimited  power  over  the  estate  but  which 
do  not  in  express  terms  do  so,  that  the  power  of  disposal 
is  only  coextensive  with  the  estate  which  the  devisees  take 
under  the  will,  and  means  such  a  disposal  as  the  tenant  for 
life  could  make,  unless  there  are  other  words  clearly  show- 
ing that  a  larger  power  was  intended:  Welsch  v.  Belle- 
ville Savings  Bank,  94  111.  191;  Henderson  v.  Blackburn, 
104  111.  227,  44  Am.  Rep.  780.  Do  the  words  "use,  dispose 
of  and  control  according  to  her  own  judgment  during  her 
natural  life,"  in  said  codicil,  give  appellant  the  power  to  sell 
and  dispose  of  the  fee  in  the  property? 

In  Boyd  v.  Strahan,  36  111.  355,  a  will  provided  that  the 
wife  should  have  the  balance  of  money  and  all  personal 
property  not  enumerated  or  otherwise  disposed  of  by  the 
will,  "to  be  at  her  own  disposal  and  for  her  own  proper 
nse  and  benefit,  during  her  natural  life."    It  was  there  held 
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that  these  words  meant  only  that  she  should  have  such  dis- 
position as  a  tenant  for  life  could  make. 

In  Kennedy  v.  Kennedy,  105  111.  350,  the  will  provided 
that  after  the  payment  of  just  debts  and  expenses  the  tes- 
tator gave  his  homestead  to  his  wife  to  have  "during  her 
life,  to  occupy  and  use  the  same  or  dispose  of  it  at  her  will 
and  pleasure,  and  use  and  control  the  proceeds  thereof. ' '  It 
was  held  that  the  will  gave  the  wife  only  a  life  estate  and 
the  power  of  disposition  in  her  was  limited  to  the  life  estate. 

In  Brant  v.  Virginia  Coal  and  Iron  Co.,  93  U.  S.  326,  23  L. 
ed.  927,  the  will  devised  to  the  wife  a  life  interest  in  certain 
property,  "to  do  with  as  she  sees  proper  before  her  death." 
It  was  there  held  that  this  only  conferred  a  power  to  deal 
with  the  property  as  a  life  estate. 

«i*  In  Smith  v.  Bell,  6  Pet.  68,  8  L.  ed.  322,  the  will  gave 
the  wife  personal  property  "for  her  own  use  and  benefit 
and  disposal,  absolutely."  The  estate  was  not  expressly 
limited  to  her  life  but  a  remainder  was  limited  to  her  son, 
and  the  court  there  held  that  the  widow's  power  of  disposal 
of  the  personal  property  in  question  was  merely  such  a  power 
as  might  be  made  by  a  person  having  a  life  estate,  only,  in 
said  property. 

The  testator  has  used  in  this  codicil  the  words,  "all  that 
remain  of  the  property"  after  paying  legacies,  and  again, 
"all  that  remains  after  paying  the  legacies."  We  think 
these  quoted  phrases  are  used  in  both  cases  with  substan- 
tially the  same  meaning,  and  that  they  mean  all  that  "re- 
mains" after  paying  the  legacies  in  question.  On  the  con- 
struction that  has  been  placed  upon  similar  words  by  this 
court  in  Siegwald  v.  Siegwald,  37  111.  430,  Welsch  v.  Belle- 
ville Savings  Bank,  94  111.  191 ,  Green  v.  Hewitt,  97  111.  113, 
37  Am.  Rep.  102,  and  Thompson  v.  Adams,  205  111.  552,  69 
N.  E.  1,  it  is  evident  that  these  words  do  not  necessarily 
manifest  an  intention  to  create  a  power  in  the  life  tenant 
to  dispose  of  the  whole  estate.  Under  these  authorities  our 
conclusion  is  that  the  testator  intended  to  give  to  appellant 
only  a  power  of  disposal  coextensive  with  the  life  estate. 
There  are  no  words  in  the  will  clearly  indicating  that  the 
larger  power  was  intended:  Mansfield  v.  Mansfield,  203 
lU.  92,  67  N.  B.  497 ;  Metzen  v.  Schopp,  202  111.  275,  67  N. 
E.  36 ;  Vanatta  v.  Carr,  223  111.  160,  79  N.  E.  86. 

Appellant  cites  and  relies  upon  Coulson  v.  Alpaugh,  163 
111.  298,  45  N.  E.  216 ,  Skinner  v.  McDoweU,  169  lU.  365,  61 
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Am.  St.  Rep.  183,  48  N.  E.  310,  and  Kirkpatrick  v.  Kirk- 
patrick,  197  111.  144,  64  N.  E.  267,  as  laying  down  a  contrary- 
doctrine.  The  wills  in  question  in  these  last  three  cases 
gave  the  life  tenants,  in  terms,  the  power  to  sell  or  dispose 
of  the  property  in  fee  simple.  In  the  first  case  the  words 
of  the  will  were,  "with  full  power  to  use  and  dispose  of,  to 
sell  and  reinvest  the  proceeds  in  lands  or  otherwise."  In 
the  second  case  the  will  read:  "That  all  the  residue  of  my 
estate,  personal  and  real,  shall  be  held  by  my  wife,  .... 
to  be  sold,  retained  and  exchanged,  used  and  managed  by 
****  her  as  she  may  think  proper  during  her  life."  In  the 
third  case  the  will  read :  "I  give  to  my  wife,  during  her  life, 
to  manage,  rent  or  sell,  as  she  may  direct."  There  is  nothing 
said  in  these  cases  or  in  Markillie  v.  Ragland,  77  111.  98,  and 
Funk  V.  Eggleston,  92  111.  515,  34  Am.  Rep.  136,  that  in  any 
way  conflicts  with  what  has  been  heretofore  said. 

The  appellant  further  insists  that  if  this  codicil  does  not 
give  the  power  to  dispose  of  the  fee  in  the  real  estate,  then 
that  under  the  authority  of  Gavin  v.  Curtin,  171  lU.  640, 
49  N.  E.  523,  40  L.  R.  A.  776,  the  widow  should  be  entitled 
to  have  the  property  sold  and  the  proceeds  used  for  her 
maintenance  and  support.  This  last  case  held  that  a  court 
of  equity  might  take  jurisdiction  to  dispose  of  real  estate 
in  which  there  was  a  life  tenancy  and  reinvest  the  proceeds 
for  the  benefit  of  the  life  tenant  and  the  remainderman, 
where  it  appeared  that  unless  equity  interfered,  the  prop- 
erty would  be  lost  to  both  the  life  tenant  and  the  remainder- 
man. There  is  nothing  said  in  that  case  that  would  justify 
the  conclusion  that  this  court  would  have  the  right  to  con- 
strue this  will  so  that  the  property  could  be  disposed  of  and 
a  part  of  the  principal  used  for  the  support  of  appellant. 

Appellant  contends  that  the  second  codicil  revoked  the 
first  codicil,  and  that  the  son,  Morton  S.  Wardner,  does  not, 
under  the  will  as  it  now  stands,  have  a  life  interest  in  the 
real  estate  known  as  1260  and  1262  West  Harrison  street, 
Chicago;  that  the  second  codicil,  in  referring  to  the  lega- 
cies to  be  paid  said  Morton  S.  Wardner,  intended  only  the 
money  legacy.  If  this  construction  be  placed  upon  the  sec- 
ond codicil,  then  it,  in  effect,  renders  meaningless  that  por- 
tion of  said  second  codicil  which  provides  that  in  case  the 
appellant  shall  have  children  by  the  testator,  they  shall  have, 
or  their  survivors,  at  majority,  the  same  amount  as  said 
Morton  S.  Wardner,  "as  estimated  by  three  competent,  dis- 
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interested  judges  to  be  appointed  by  the  judges  of  pro- 
bate before  whose  court  my  will  shall  be  proven."  There 
would  be  no  necessity  for  having  three  persons  estimate  the 
^*^  amount  to  be  given  to  said  children  of  the  appellant  if 
the  money  legacy  of  four  thousand  dollars  only  was  being 
considered.  An  executor  or  the  court  could  readily  figure 
out  the  amount  if  such  were  the  construction.  When  one 
construction  of  a  will  renders  a  portion  of  it  meaningless 
and  another  gives  effect  to  all  the  words  used,  the  latter 
must  be  adopted :  Fisher  v.  Fairbank,  188  111.  187,  58  N.  E. 
962 ;  Hubbard  v.  Hubbard,  198  111.  621,  64  N.  E.  1038.  The 
life  estate  of  appellant  must  be  held  subject  to  the  life  estate 
of  the  son,  Morton  S.  Wardner. 

In  the  view  that  we  have  taken  of  the  questions  already 
considered  it  will  be  unnecessary  to  decide  the  other  points 
raised  in  the  briefs. 

The  appellant  took  only  a  life  estate,  with  the  power  of 
such  disposition  as  a  tenant  for  life  could  make.  The  cir- 
cuit court  therefore  properly  dismissed  the  bill  for  want  of 
equity,  and  its  decree  will  be  affirmed. 


In  Construing  Wills  the  cardinal  rule  is  to  ascertain  the  intention  of 
the  testator,  and  give  it  effect  if  not  contrary  to  same  positive  rule 
of  law  or  of  public  policy.  To  ascertain  such  intention,  the  entire 
will  should  be  considered  in  the  light  of  all  the  circumstances  sur- 
rounding the  testator  when  the  will  was  made  and  the  state  and 
condition  of  his  property:  Piatt  v.  Brannan,  34  Colo.  125,  114  Am. 
St.  Eep.  147;  Blinn  v.  Gillett,  208  111.  473,  100  Am.  St.  Eep.  234; 
Pate  V.  Bushong,  161  Ind.  533,  100  Am.  St.  Eep.  287. 

A  Will  and  a  Codicil  are  regarded  as  parts  of  the  same  instrument, 
and  the  codicil  modifies  or  revokes  the  wiU  only  so  far  as  clearly 
repugnant  to  its  provisions:  Sigel's  Estate,  213  Pa.  14,  110  Am.  St. 
Eep.  515.  But  when  provisions  in  a  codicil  are  manifestly  repugnant 
to  provisions  in  the  will,  they  must  prevail  as  the  latest  expression 
of  the  testator's  intention:  Sturgia  v.  Work,  122  Ind.  134,  17  Am. 
St.  Eep.  349. 


144  American  State  Reports,  Vol.  122.       [lUinoia, 


WATFORD  OIL  AND  GAS  COMPANY  v.  SHIPMAN. 

[233  ni.  9,  84  N,  E.  53.] 

OIL  AND  GAS — ^Rlght  of  Lessee  to  Partition. — The  lessee  un- 
cler  an  oil  and  gas  lease  has  no  right  to  compulsory  partition  of  the 
oil  and  gas  in  place,  considered  separately  from  the  land,  or  of  the 
land  itself,     (p.  146.) 

OIL  AND  GAS. — A  Lease  of  Land  to  Enter  and  Prospect 
for  oil  or  gas  is  a  grant  of  a  privilege  to  enter  and  prospect,  but 
does  not  give  the  title  to  the  oil  or  gas  until  such  products  are  found, 
(p.  146.) 

OIL  AND  GAS — Nature  of  Property  in. — Oil  and  gas  while  in 
the  earth,  unlike  solid  minerals,  cannot  be  the  subject  of  owner- 
ship distinct  from  the  soil.     (p.  146.) 

OIL  AND  GAS. — The  Eight  to  Go  upon  the  Land  and  Occupy 
It  for  the  purpose  of  prospecting,  if  of  unlimited  duration,  is  a 
freehold  interest,  but  being  vested  for  a  specific  purpose,  it  becomes 
extinct  when  the  purpose  is  accomplished  or  the  work  abandoned. 
(p.  147.) 

SPECIFIC  PERFORMANCE — ^Right  of  Revocation  Bars. — A 
Provision  in  a  Lease  authorizing  the  lessee  to  determine  his  liabil- 
ity thereunder  at  any  time  upon  the  payment  of  one  dollar,  while 
it  does  not  render  the  lease  invalid  for  want  of  mutuality,  deprives 
the  lessee  of  relief  in  equity  in  the  nature  of  specific  performance, 
(pp.  147,  148.) 

Eagleton,  Baker  &  Wesner  and  George  0.  Dix,  for  the  ap- 
pellant. 

Parker  &  Newlin  and  Jay  A.  Hindman,  for  the  appellees. 

10  VICKERS,  J.  The  Watford  Oil  and  Gas  Company  filed 
its  bill  in  chancery  against  Nancy  E.  Shipman  and  others 
in  the  circuit  court  of  Crawford  county,  praying  for  an  in- 
junction and  for  partition.  A  demurrer  was  sustained  to 
the  bill,  and  the  complainant  elected  to  stand  by  its  bill;  a 
decree  dismissing  the  bill  for  want  of  equity  was  entered, 
from  which  the  complainant  below  prosecutes  this  appeal. 

From  the  averments  of  the  bill  it  appears  that  the  lands 
in  question  were  owned  by  Nancy  E.  Shipman,  Lewis  Hicks, 
Betta  Douglas  and  William  Hicks,  as  tenants  in  common,  in 
the  following  proportions:  Nancy  E.  Shipman  one-tenth 
and  the  other  three  cotenants  three-tenths  each,  Nancy  E. 
Shipman  also  holding  a  life  estate  in  the  premises.  On  Feb- 
ruary 5,  1906,  Nancy  E.  Shipman  and  her  husband  executed 
an  instrument  called  an  "oU  lease,"  by  which  the  whole  of 
the  premises  were  granted,  demised  and  let  to  one  D.  R. 
Guncheon,  trustee,  for  the  purpose  of  drilling  and  operating 
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for  oil  and  gas,  laying  pipe-lines,  building  tanks,  stations 
and  other  structures  thereon  to  take  care  of  the  products. 
It  was  stipulated  that  the  lease  should  remain  in  force  for 
the  term  of  one  year  from  its  date  and  as  long  thereafter 
as  the  premises  should  be  operated  for  the  purpose  of  pro- 
ducing oil  or  gas,  or  so  long  as  oil  or  gas  was  produced  in 
paying  quantities.  The  consideration  for  said  lease  was 
one  dollar  and  one-eighth  part  of  all  the  oil  produced  and 
saved  from  these  premises,  and  a  rental  of  two  hundred  dol- 
lars per  year  for  each  gas-well  drilled  on  the  premises  the 
product  from  which  is  marketed  and  used.  The  lease  pro- 
vided that  it  was  to  be  void  unless  a  well  shall  be  com- 
menced on  the  premises  within  forty-five  days  of  the  date 
thereof,  or  unless  the  lessee  shall  pay  at  the  rate  of  twenty- 
five  cents  per  acre,  quarterly,  for  each  additional  three 
months  such  completion  is  delayed  after  the  expiration  of 
the  forty-five  days.  The  ^^  lease  provided,  also,  that  the 
lessee  or  his  successors  or  assigns  should  have  the  right,  upon 
payment  of  one  dollar,  to  surrender  the  lease  for  cancella- 
tion, after  which  all  payments  and  liabilities  thereafter  to 
accrue  should  cease  and  determine  and  the  lease  become  ab- 
solutely null  and  void.  The  lease  contained  other  provi- 
sions which  we  do  not  regard  as  material  to  an  understand- 
ing of  the  questions  arising  in  the  case. 

The  lease  was  duly  recorded  and  by  successive  assign- 
ments the  leasehold  passed  to  appellant.  It  appears  that  the 
lessee  did  not  begin  the  boring  of  a  well  within  forty-five 
days  of  the  date  of  the  lease,  but  that  under  the  terms  of 
the  lease  forty  dollars  was  paid  to  and  accepted  by  Nancy 
E.  Shipman  on  the  twenty-second  day  of  March,  1906,  being 
rentals  in  advance  at  twenty-five  cents  per  acre  for  the  three 
months  next  ensuing  thereafter.  It  is  averred  in  the  bill 
that  before  the  expiration  of  the  quarter  for  which  the 
rentals  were  paid  the  lessee  tendered  Nancy  E.  Shipman 
forty  dollars  for  the  quarter  commencing  June  22,  1906, 
which  was  refused  by  her.  The  bill  alleges  that  thereafter 
the  amount  of  money  due  under  the  lease  was  deposited  in 
a  bank  to  the  credit  of  Nancy  E.  Shipman.  The  bill  avers, 
in  general  terms,  that  all  of  the  conditions  of  the  lease  have 
been  fully  performed  and  complied  with  by  the  lessee.  It 
is  charged  in  the  bill  that  Nancy  E.  Shipman  and  all  of  the 
■other  cotenants  have  entered  into  another  agreement  with 
Am.  St.  Eep.,  Vol.  122—10 
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Lemuel  Neely,  trustee,  by  which  they  are  attempting  to  de- 
feat and  destroy  the  rights  of  the  appellant  under  its  said 
lease,  and  that  Lemuel  Neely  has  employed  the  St.  Mary's 
Drilling  Company  and  Dick  Clover,  and  that  Clover  and  the 
drilling  company,  and  other  of  their  agents  and  employes, 
have  entered  upon  and  taken  possession  of  a  portion  of  said 
demised  premises,  and  are  digging  up  the  ground,  drilling 
and  prospecting  for  oil  and  gas  on  said  premises,  and  are 
threatening  to  take  the  oil  and  gas  under  the  surface  of 
said  land  and  convert  the  same  to  their  own  use,  which, 
it  is  charged,  is  waste,  and  ^*  will  result  in  irreparable  in- 
jury to  the  leasehold  estate  belonging  to  the  appellant. 

The  prayer  of  the  bill  is  for  an  injunction  to  prevent  the 
acts  of  alleged  waste,  and  also  for  a  division  and  a  partition 
of  the  premises  between  Nancy  E.  Shipman  and  the  other 
cotenants,  and  that  the  interest  of  Nancy  E.  Shipman  may 
be  designated  and  set  off  to  her,  and  that  appellant  be  per- 
mitted, by  the  decree  of  the  court,  to  go  upon  such  portion 
of  said  premises  as  may  be  set  off  to  the  said  Nancy  L. 
Shipman  and  to  develop  the  same  for  oil  and  gas  under  the 
terms  of  said  lease. 

Appellant  had  no  right  to  a  compulsory  partition  either 
of  the  oil  and  gas,  considered  separately  from  the  land,  or 
of  the  land  itself.  The  lease  upon  which  it  predicates  its 
rights  is  not  a  conveyance  of  the  interest  of  one  cotenant 
in  the  common  property  or  any  part  thereof.  A  lease  of 
land  to  enter  and  prospect  for  oil  or  gas  is  a  grant  of  a 
privilege  to  enter  and  prospect,  but  does  not  give  a  title  to 
the  oil  or  gas  until  such  products  are  found.  In  the  eye 
of  the  law  oil  and  natural  gas  are  treated  as  minerals,  but 
they  possess  certain  peculiar  attributes  not  common  to  other 
minerals  which  have  a  fixed  and  permanent  situs.  Owing 
to  their  liability  to  escape,  these  minerals  are  not  capable  of 
distinct  ownership  in  place.  Oil  and  gas  while  in  the  earth, 
unlike  solid  minerals,  cannot  be  the  subject  of  a  distinct 
ownership  from  the  soil.  A  grant  to  the  oil  and  gas  passes 
nothing  which  can  be  the  subject  of  an  ejectment  or  other 
real  action.  It  is  a  grant,  not  of  the  oil  that  is  in  the  ground, 
**  but  to  such  part  thereof  as  the  grantee  may  find :  Barrin- 
ger  &  Adams  on  Mines  and  Mining,  pp.  30,  31;  Dark  v. 
Johnston,  55  Pa.  164,  93  Am.  Dec.  762 ;  Shepherd  v.  McCal> 
mont  Oil  Co.,  38  Hun,  37;  Wood  County  Petroleum  Co.  v. 
West  Virginia  Trans.  Co.,  28  W.  Va.  210,  57  Am.  Rep.  659 ;, 
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Hall  V.  Vernon,  47  W.  Va.  295,  81  Am.  St.  Rep.  791,  34  S.  E. 
764.  The  right  to  go  upon  the  land  and  occupy  it  for  the 
purpose  of  prospecting,  if  of  unlimited  duration,  is  a  free- 
hold interest  (Bruner  v.  Hicks,  230  111.  536,  120  Am.  St.  Rep. 
332,  82  N.  E.  888),  but  such  interest,  being  vested  for  a 
specific  purpose,  becomes  extinct  when  the  purpose  is  accom- 
plished or  the  work  is  abandoned :  1  Current  Law,  900. 

Aside  from  the  imperfection  in  the  title  of  the  appellant 
above  pointed  out  there  is  another  reason  why  a  court  of 
equity  will  refuse  appellant  the  relief  sought.  The  lease  in 
question  contains  the  following  clause:  "It  is  expressly 
agreed  that  upon  the  payment  of  one  dollar  by  the  parties 
of  the  second  part,  their  successors  or  assigns,  to  the  party 
of  the  first  part,  their  heirs  or  assigns,  they  shall  have  the 
right  to  surrender  this  lease  for  cancellation,  after  which  all 
payments  and  liabilities  thereafter  to  accrue  under  and  by 
virtue  of  its  terms  shall  cease  and  determine  and  this  lease 
absolutely  become  null  and  void."  Under  this  clause  ap- 
pellant may  surrender  the  lease  for  cancellation  at  any  time 
and  thereby  relieve  itself  from  all  future  liability  under  it. 
The  option  of  appellant  to  terminate  the  lease  at  any  time 
upon  payment  of  one  dollar  deprives  appellant  of  the  right 
to  specific  performance,  directly  or  indirectly,  until  it  has 
performed  the  contract  or  placed  itself  in  such  position  that 
it  may  be  compelled  to  perform  the  contract  on  its  part.  If 
the  relief  here  sought  should  be  granted,  appellant,  under 
the  cancellation  clause  of  the  lease,  may  nullify  the  decree 
by  exercising  its  option  not  to  proceed  further.  A  court  of 
equity  will  not  do  a  vain  and  useless  thing  by  rendering  a 
decree  settling  the  rights  of  parties  which  one  of  them  may 
set  aside  at  his  will :  Page  on  Contracts,  sec.  1619 ;  Rutland 
Marble  Co.  v.  Ripley,  77  U.  S.  339,  19  L.  ed.  955;  South- 
em  Exp.  Co.  V.  Western  N.  C.  R.  R.  Co.,  **  99  U.  S.  191, 
25  L,  ed.  319.  In  the  case  last  above  cited  the  court,  on 
page  200,  said:  "But  we  need  not  pursue  the  subject  fur- 
ther, because  there  is  one  provision  of  the  contract  in 
this  case  which  is  fatal  to  the  relief  sought.  A  court  of 
equity  never  interferes  where  the  poAver  of  revocation  exists 
The  contract  stipulates  that  after  the  first  year  it  shall  cease 
upon  payment  of  twenty  thousand  dollars  and  interest. 
This  might  be  made  immediately  upon  the  rendition  of  the 
decree.  The  action  of  the  court  will  thus  become  a  nullity ' ' : 
See,  also,  2  Pomeroy's  Equity  Jurisprudence,  sec.  1405,  and 
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cases  there  cited;  Bauer  v.  Lumaghi  Coal  Co.,  209  111.  316,  70 
N.  E.  634. 

Cases  of  this  character  are  distinguishable  from  a  line 
of  cases  in  this  and  other  states  which  hold  that  an  option 
contract  for  the  sale  of  real  estate  is  valid  and  may  be  spe- 
cifically enforced  after  the  party  holding  such  option  has, 
within  the  time  specified,  elected  to  purchase  and  pays  or 
tenders  the  purchase  price.  Such  payment  or. tender  sup- 
plies the  element  of  mutuality,  and  neither  party  can  there- 
after recede  from  the  contract.  Such  contracts  have  fre- 
quently been  upheld  and  enforced  in  this  state:  Estes  v. 
Furlong,  59  lU.  298 ;  Perkins  v.  Hadsell,  50  111.  216 ;  Hayes 
V.  O'Brien,  149  111.  403,  37  N.  E.  73,  23  L.  R.  A.  555;  Guyer 
V.  Warren,  175  111.  328,  51  N.  E.  580.  While  the  power  of 
revocation  reserved  in  this  lease  has  the  effect  of  depriving 
appellant  of  equitable  remedies  in  the  nature  of  a  specific 
performance,  still  the  contract  is  not  void  for  want  of  mu- 
tuality. The  reservation  of  the  right  to  cancel  is  not  an 
infirmity  which  renders  the  contract  void  ab  initio,  but  it 
deprives  the  party  for  whose  benefit  it  is  made  of  relief  in 
equity  in  the  nature  of  a  specific  performance. 

We  find  no  error  in  the  decree  dismissing  this  bill.  It 
will  therefore  be  affirmed. 


A  Privilege  to  Go  on  Land  to  Prospect  for  Oil,  the  grantor  to  re- 
ceive part  of  the  oil  mined,  does  not  vest  in  the  grantee  any  estate 
in  the  land  or  oil  which  will  sustain  ejectment:  Kelley  v.  Keys,  213 
Pa.  295,  110  Am.  St.  Eep.  547. 

An  Ordinary  Oil  Lease,  under  which  the  lessee  is  required  to  pay  no 
rent  other  than  a  share  of  the  oil,  and  is  given  an  absolute  right  to 
surrender  it,  is  inchoate,  contingent  and  for  the  purpose  of  search 
only,  until  oil  or  gas  is  found.  If  the  lessee  gets  no  oil,  he  acquires 
no  vested  interest;  and,  on  the  other  hand,  if  he  gets  oil,  he  acquires 
a  vested  interest:  Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co.,  53  W. 
Va.  501,  97  Am.  St.  Eep.  1027. 

Petroleum  OU  Forms  Part  of  the  Bealty  until  it  reaches  the  sur- 
face, when  it  becomes  the  personal  property  of  him  into  whose  well 
it  has  come  and  who  raises  it  to  the  surface:  Nonamaker  v.  Amos,  73 
Ohio  St.  163,  112  Am.  St.  Eep.  708,  and  eases  cited  in  the  cross-ref- 
erence note  thereto. 
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BLANKENSHIP  v.  HALL. 

[233  111.  116,  84  N.  E.  192.] 

DEED — ^Presumption  of  Delivery  to  Infant. — ^In  deeds  for  the 
benefit  of  infants  the  presumption  is  in  favor  of  their  delivery.  The 
delivery  may  be  shown  by  facts  and  circumstances  indicating  an 
intention  on  the  part  of  the  grantor  to  part  with  his  title  and  vest 
it  in  the  grantee;  and  the  act  of  recording  alone  is  prima  facie  evi- 
dence of  delivery,     (p.  154.) 

HUSBAND  AND  WIFE— Transfer  in  Fraud  of  Wife.— Under 

a  statutory  provision  that  "every  gift,  grant,  conveyance,  .... 
made  with  the  intent  to  disturb,  delay,  hinder  or  defraud  creditors  or 
other  persons,  ....  shall  be  void  as  against  such  creditors,  purchas- 
ers and  other  persons,"  the  words  "creditors  and  other  persons" 
do  not  include  the  wife  of  the  grantor,  with  reference  to  her  right 
to  take  a  one-half  interest  in  real  estate  in  lieu  of  dower,     (p.  156.) 

HUSBAND  AND  WIFE — ^Deed  not  Joined  in  by  Wife— Dower. 
Under  the  statutes  of  Illinois,  a  husband's  conveyance  of  land  by  a 
deed  in  which  his  wife  does  not  join  does  not  deprive  her  of  dower 
rights  therein,  but  does  defeat  her  right  to  take  one-half  of  such  real 
estate  in  lieu  of  dower,  as  provided  in  certain  cases  in  section  12  of 
the  dower  act.     (p.  161.) 

HUSBAND  AND  WIFE— Transfer  to  Defraud  Wife— Widow's 
Award. — A  man  cannot,  by  disposing  of  his  land  by  a  deed  in  which 
his  wife  does  not  join,  and  which  is  intended  to  prevent  her  from 
receiving  her  just  share  of  his  estate,  deprive  her  of  her  widow's 
award,     (p.  161.) 

HOMESTEAD.— A  Wife,  by  Living  Apart  from  Her  Husband, 
when  compelled  by  him  to  do  so,  does  not  thereby  lose  her  home- 
stead rights  in  his  property,     (p.  162.) 

John  A.  Bingham,  for  the  plaintiff  in  error. 

Brown  &  Burnside,  for  the  defendants  in  error. 

11''  CAKTER,  J.  Plaintiff  in  error  filed  her  bill  July  20, 
1904,  in  the  circuit  court  of  Fayette  county.  By  her 
amended  bill  filed  May  8,  1905,  she  alleged  that  she  was 
married  to  John  Blankenship  about  thirty-four  years  there- 
tofore; that  they  accumulated  by  united  industry  two  hun- 
dred acres  of  land  in  section  28  and  forty  acres  of  land  in 
section  25,  all  in  township  5,  range  1  east,  in  said  county; 
that  plaintiff  in  error  was  adjudged  insane  and  sent  to  the 
Anna  asylum  in  1892  and  remained  there  until  pronounced 
restored  and  discharged,  in  May,  1898;  that  about  May  18, 
1895,  her  husband  bought  and  had  deeded  to  himself  a  tract 
of  forty  ***  acres  in  section  3,  in  the  same  township  and 
range,  improved  with  a  house  and  barn,  and  moved  there 
with  all  his  furniture,  and  continued  to  live  there  until  he 
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died,  July  4,  1904;  that  shortly  after  he  moved  there,  one 
Mary  Hall  and  her  husband,  Henry  Hall,  moved  there  also, 
and  that  while  the  three  were  thus  living  in  said  house  and 
complainant  was  confined  in  the  Anna  asylum  there  were 
born  to  Mary  Hall  two  children,  Walter  Hall  and  Carl  Hall; 
that  December  19,  1898,  Blankenship  executed  a  will  giving 
a  life  interest  in  one-half  of  all  his  real  and  personal  prop- 
erty to  "Walter  Hall  and  at  the  death  of  said  Walter  to  go  to 
the  heirs  of  his  body,  but  if  he  died  without  heirs  then  the 
same  to  go  to  Carl  Hall  and  the  heirs  of  his  body,  and 
giving  a  life  interest  in  the  other  half  to  Carl  Hall  and  at 
Carl's  death  to  go  to  the  heirs  of  his  body,  but  if  he  died 
without  heirs  of  his  body  the  same  to  go  to  Walter  Hall 
and  the  heirs  of  his  body;  also  providing  that  if  Carl  and 
Walter  both  died  without  heirs  of  their  bodies  then  such 
property  should  revert  to  the  estate  of  John  Blankenship 
and  be  distributed  in  a  certain  specified  manner. 

The  bill  further  alleges  that  when  the  authorities  of  the 
asylum  at  Anna  notified  John  Blankenship  that  plaintiff  in 
error  was  sufficiently  restored  to  return  home  he  bought  a 
house  and  two  lots  in  Shobonier,  Illinois,  for  four  hundred 
and  fifty-five  dollars  and  furnished  the  house  with  cheap, 
scanty  furniture ;  that  he  met  his  wife  at  the  train  on  her  re- 
turn and  took  her  to  said  house  in  Shobonier,  where  he  left 
her,  informing  her  that  she  should  live  in  said  house  but  that 
he  would  not  live  with  her;  that  while  she  protested,  she 
remained  there  and  he  returned  to  his  home  on  said  section 
3  with  the  said  Halls  and  there  lived  until  his  death ;  that  in 
1900  Blankenship  bought  forty  acres  in  section  10  and  paid 
for  it  with  his  own  money,  but  had  it  deeded  directly  from 
the  vendor  to  Mary  Hall ;  that  while  plaintiff  in  error  was 
in  the  asylum  Blankenship  sold  for  value  the  forty  acres 
in  section  25 ;  that  the  said  John  Blankenship  executed  April 
5,  1902,  a  quitclaim  deed,  for  ^*®  a  consideration  of  one  dol- 
lar, to  Carl  Hall  and  the  heirs  of  his  body,  to  said  forty 
acres  in  said  section  3  and  eighty  acres  of  said  land  in  sec- 
tion 28,  for  and  during  the  natural  life  of  said  Carl  and  at 
his  death  to  go  to  the  heirs  of  his  body,  but  if  he  left  no 
heirs  of  his  body  then  to  Walter  Hall  and  the  heirs  of  his 
body;  that  on  the  same  date  he  executed  a  deed  to  Walter 
Hall  of  the  remaining  one  hundred  and  twenty  acres  in 
section  28  with  conditions  of  like  nature  as  in  the  deed  to 
Carl,  each  deed  reserving  a  life  estate  to  the  grantor;  that 
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plaintiff  in  error  did  not  sign  either  of  these  deeds;  that 
said  land  deeded  to  said  Carl  and  Walter  was  worth  over 
nine  thousand  six  hundred  dollars,  and  was  then  all  the 
land  owned  by  said  Blankenship,  except  the  two  lots  in 
Shobonier;  that  Blankenship  did  not  deliver  said  deeds,  but 
intended  to  retain  the  same  until  his  death;  that  December 
9,  ]903,  believing  he  was  about  to  die  immediately,  he 
handed  them  to  Mary  Hall  and  they  were  thereupon  re- 
corded; that  said  deeds  were  never,  in  fact  or  in  law,  de- 
livered, and  were  fraududent  and  void  as  against  the  wife 
and  creditors.  The  bill  alleges  that  Blankenship  gave  Mary 
Hall  checks  on  his  bank  account  amounting  to  six  hun- 
dred and  fifty  dollars,  but  that  matter  is  not  in  controversy 
here.  The  bill  further  alleges  that  at  his  death  he  left  the 
plaintiff  in  error,  his  widow,  and  no  children  or  descendants 
of  children,  and  left  a  sister,  nieces  and  nephews  surviving 
him,  naming  them ;  prays  for  partition  between  the  widow 
and  heirs  of  said  Blankenship  and  that  said  Halls  be  re- 
quired to  disclose  all  personal  property  of  said  estate.  The 
Halls  and  all  the  heirs,  as  well  as  the  excutor  of  the  will, 
were  made  parties  defendant. 

The  executor  and  one  of  the  nephews  filed  an  answer 
admitting  substantially  all  the  facts  set  up  in  the  bill  and 
praying  that  their  answer  might  be  considered  a  cross-bill. 
Mary  and  Henry  Hall  answered,  denying,  among  other 
things,  that  Blankenship 's  homestead  was  in  section  3,  but 
averring  that  he  stayed  with  them  there  as  a  boarder;  as- 
serting that  the  deeds  mentioned  in  the  bill  were  executed 
*2^  as  the  free  and  voluntary  acts  of  said  Blankenship,  and 
that  the  forty  acres  now  standing  in  the  name  of  Mary  Hall 
were  purchased  with  her  own  money.  Carl  Hall  and  Wal- 
ter Hall  filed  their  answers  by  their  guardian  ad  litem,  in 
the  usual  form. 

After  a  hearing  the  court  entered  a  decree  finding  sub- 
stantially as  follows:  That  John  Blankenship  died  testate, 
devising  and  bequeathing  to  Carl  and  Walter  Hall,  share 
and  share  alike,  all  the  property,  real  and  personal,  of  which 
he  died  seised;  that  plaintiff  in  error,  his  widow,  has  re- 
nounced said  will  under  the  statute  and  is  entitled  to  an 
undivided  one-half  interest  in  all  the  real  estate  of  which 
said  Blankenship  died  seised  and  one-half  of  his  personal 
property ;  that  prior  to  his  death  he  conveyed,  by  quitclaim 
deed,  said  forty-acre  tract  in  said  section  25  to  John  T. 
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Blankenship,  and  that  the  said  Blankenship  mortgaged  the 
said  tract  to  one  Burtchi  and  afterward  conveyed  it  to  one 
Metzger;  that  plaintiff  in  error  did  not  sign  or  acknowl- 
edge said  conveyances  and  is  entitled  to  dower  in  said  land, 
and  that  it  be  set  off  to  her;  that  April  5,  1902,  said  John 
Blankenship,  by  quitclaim  deed,  conveyed  all  interest  in  the 
forty  acres  in  said  section  3  and  eighty  acres  (describing  it) 
in  said  section  28  to  Carl  Hall,  as  heretofore  stated;  that 
Blankenship 's  homestead  was  located  on  said  forty-acre 
tract  in  section  3,  and  that  by  said  deed  no  title  passed  to 
the  homestead,  consisting  of  one  thousand  dollars'  worth  of 
land  in  said  forty  acres  in  said  section  3,  because  it  was  not 
signed  and  acknowledged  by  plaintiff  in  error ;  that  Blanken- 
ship left  him  surviving  a  widow  but  no  children  or  de- 
scendants of  children;  that  plaintiff  in  error  is  the  owner 
in  fee  of  an  undivided  one-half  in  said  homestead  of  one 
thousand  dollars'  worth  of  said  forty  acres  and  is  entitled 
to  a  life  estate  in  the  other  undivided  one-half  of  said  one 
thousand  dollars'  worth  of  land,  and  further  is  entitled  to 
dower  in  one-third  of  all  the  balance  of  the  land  conveyed 
to  said  Carl  and  to  have  it  set  off  and  allotted  to  her  in  this 
proceeding;  that  the  heirs  of  said  John  ^^^  Blankenship 
(naming  them)  are  entitled  to  an  undivided  one-half  in- 
terest in  the  one  thousand  dollars'  worth  of  land  in  the  home- 
stead of  said  Blankenship,  deceased,  subject  to  the  life  es- 
tate of  plaintiff  in  error;  that  on  said  April  5,  1902,  by 
quitclaim  deed,  said  Blankenship  conveyed  one  hundred 
and  twenty  acres  in  section  28  (describing  it)  to  Walter 
Hall,  as  heretofore  stated;  that  this  deed  to  Walter  and 
the  one  to  Carl  were  recorded  in  December,  1903 ;  that  the 
said  plaintiff  in  error  is  entitled  to  recover  dower  in  one- 
third  of  all  of  the  lands  conveyed  by  said  deed;  that  at 
his  death  said  Blankenship  owned  in  fee  said  lots  in  Sho- 
bonier;  that  by  virtue  of  the  renunciation  by  plaintiff  in 
error  she  is  the  owner  in  fee  simple  of  an  undivided  one- 
half  interest  in  said  lots,  and  by  the  operation  of  said  will 
the  said  Carl  and  Walter  Hall  are  each  the  owner  of  an 
undivided  one-fourth  interest  in  said  lots;  that  the  said 
John  Blankenship  could  not,  by  any  act  of  his,  avoid  the 
liability  of  his  estate  to  pay  plaintiff  in  error  her  separate 
award;  that  if  the  property  of  said  Blankenship,  deceased, 
not  conveyed  in  his  lifetime  should  be  insufficient  to  pay 
said  widow's  award  in  due  course  of  administration,  the 
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residue  is  made  a  lien  upon  the  land  conveyed  to  Carl  and 
"Walter  Hall.  It  is  further  ordered  that  plaintiff  in  error 
shall  have  set  off  to  her  one  thousand  dollars'  worth  of  land 
in  said  forty  acres  in  said  section  3  as  her  homestead,  and 
have  a  one-third  part  of  the  other  land  so  conveyed  as  above 
by  her  late  husband  without  her  signature  to  the  deeds; 
that  the  Shobonier  lots  be  partitioned  between  her  and  said 
Carl  and  Walter  Hall,  and  that  a  partition  of  said  forty-acre 
tract  in  said  section  3  be  made  between  plaintiff  in  error 
and  the  heirs  of  said  John  Blankenship,  according  to  their 
respective  interests;  that  Mary  Hall  is  the  owner  of  said 
forty-acre  tract  in  said  section  10,  having  purchased  it  and 
paid  therefor  with  her  own  money.  An  appeal  was  prayed 
from  this  decree  by  the  several  parties  but  not  perfected.  A 
writ  of  error  was  sued  out  by  plaintiff  in  error  alone. 

*^^  Plainly,  from  this  record,  Blankenship  intended  to  de- 
prive his  wife,  so  far  as  he  legally  could,  of  all  interest  in 
his  property.  He  advised  with  his  lawyer  concerning  this 
at  various  times,  beginning  when  his  wife  was  still  in  the 
asylum.  He  also  consulted  with  the  lawyer  as  to  his  right 
to  a  divorce,  and  there  is  evidence  to  indicate  that  he  went 
to  South  Dakota  to  secure  one.  Finding  that  he  could  not 
get  a  divorce  against  an  insane  person,  he  set  about  to  de- 
prive her,  so  far  as  he  could,  of  her  interest  without  a  di- 
vorce. When  he  found  she  was  to  be  sent  home,  restored 
in  mind,  he  planned  to  have  her  live  apart  from  him.  It  is 
charged  in  the  pleadings  that  Mary  Hall  led  Blankenship 
to  believe  that  Carl  and  Walter  Hall  were  his  children.  No 
evidence  was  offered  to  sustain  this  allegation  and  the  rec- 
ord does  not  justify  a  finding  to  this  effect.  He  made  quit- 
claim deeds  conveying  this  property  to  Carl  and  Walter 
about  the  time  he  made  his  will.  The  evidence  does  not 
disclose  whether  he  ever  attempted  to  deliver  this  first  set 
of  deeds.  It  appears  that  they  were  afterward  destroyed. 
In  February,  1902,  his  attorney  drew  quitclaim  deeds  con- 
veying this  property  to  Carl  and  Walter.  These  deeds,  in 
the  presence  of  one  FoucHt,  were  delivered  by  Blankenship 
to  the  two  boys,  respectively,  he  receiving  from  each^  of 
them,  as  the  deed  was  delivered,  a  silver  dollar.  The  deeds 
however,  were  kept,  after  their  delivery,  at  the  house  oc- 
cupied by  said  Blankenship  and  the  said  Halls.  Becoming 
dissatisfied  with  the  wording  as  to  the  matter  of  dower, 
Blankenship    had    another    set    drawn  up    by  his  lawyer. 
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123  These,  in  the  presence  of  the  same  witness,  were  deliv- 
ered to  the  boys  in  exchange  for  the  deeds  given  them  in 
February,  the  old  deeds  being  thereupon  destroyed.  At  the 
time  both  these  sets  of  deeds  were  delivered,  the  evidence 
tends  to  show  it  was  Blankenship's  intention  not  to  have 
them  recorded  or  have  anyone  know  that  they  were  made 
until  after  he  died.  In  1903  he  found  he  was  sick  with  an 
incurable  malady — Bright 's  disease.  The  local  physician 
advised  him  to  consult  a  specialist.  It  appears  that  he  vis- 
ited Hot  Springs,  Arkansas,  twice,  for  relief.  At  the  time 
of  his  second  return,  in  November,  1903,  he  became  con- 
vinced from  what  his  medical  advisers,  as  well  as  people  at 
Hot  Springs,  told  him,  that  he  had  no  chance  of  recovery. 
His  malady  seems  to  have  been  much  more  severe  at  some 
times  than  at  others.  In  December,  1903,  he  was  feeling 
very  poorly  and  evidently  did  not  think  he  had  long  to  live. 
At  this  time  he  instructed  Mary  Hall  to  take  the  deeds  and 
have  them  recorded.  She  testified  that  when  Blankensliip 
delivered  these  deeds  to  the  boys  they  brought  them  to  her 
and  she  put  them  away  in  the  house;  that  later  on  she 
rented  a  box  in  a  safety  deposit  vault  in  town  and  kept  them 
there;  that  in  December  Blankenship  told  her  he  had  been 
advised  not  to  let  the  deeds  go  on  record  until  after  he  died, 
but  that  he  was  suspicious  that  if  he  followed  that  plan  they 
would  be  null  and  void,  and  that  therefore  she  should  take 
them  and  file  them  for  record ;  that  she  then  took  the  deeds 
from  the  safety  deposit  vault  and  recorded  them,  as  he 
directed.  Her  evidence  in  this  regard  is  uncontradicted. 
Blankenship  shortly  thereafter  told  Foucht  that  he  had  the 
deeds  recorded.  The  public  records  show  they  were  re- 
corded in  December,  1903. 

The  evidence  fairly  justifies  the  conclusion  that  Blank- 
enship kept  control  of  these  deeds  up  to  the  time  he  ordered 
them  recorded.  In  order  to  have  a  deed  effective  there  must 
be  delivery,  but  the  intention  of  the  grantor  is  the  con- 
trolling element  on  the  question  of  delivery:  Creighton  v. 

124  Roe,  218  111.  619,  109  Am.  St  Rep.  310,  75  N.  E.  1073. 
In  deeds  made  for  the  benefit  of  infants  the  presumption  of 
law  is  in  favor  of  their  delivery,  and  the  burden  of  proof  is 
on  those  denying  it  to  show  clearly  that  there  was  no  de- 
livery: Rivard  v.  Walker,  39  111.  413.  The  delivery  of  a 
deed  conveying  land  to  an  infant  may  be  shown  by  facts 
and  circumstances  indicating  an  intention  on  the  part  of  the 
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grantor  to  part  with  his  title  and  vest  it  in  the  grantee: 
Masterson  v.  Cheek,  23  HI.  72.  The  act  of  recording,  alone, 
is  prima  facie  evidence  of  the  delivery:  Union  Mutual  Life 
Ins.  Co.  V.  Campbell,  95  111.  267,  35  Am.  Rep.  166;  Byars 
V.  Spencer,  101  111.  429,  40  Am.  Rep.  212.  Blankenship 
made  three  sets  of  deeds  to  these  boys.  While  he  stated  to 
the  witness  Foucht,  in  making  the  delivery  of  the  second 
and  third  sets,  that  he  had  called  him  there  to  witness  the 
delivery,  the  payment  of  the  dollar  by  each  of  the  boys  as  to 
the  second  set  and  the  exchange  of  the  second  set  for  the 
third  set  might  well  be  held  to  be  an  empty  and  meaningless 
formality.  Blankenship 's  intention,  however,  was  evident; 
he  intended  to  made  a  delivery  of  these  deeds.  We  think 
on  this  record  it  must  be  held  that  they  were  delivered. 

No  question  is  raised  here  as  to  the  finding  of  the  de- 
cree concerning  the  forty  acres  deeded  to  John  T.  Blanken- 
ship, and  as  Mary  Hall  has  not  been  made  a  party  to  this 
writ  of  error,  her  right  to  the  forty  acres  in  said  section  10 
cannot  be  passed  upon. 

No  question  is  made  in  this  proceeding  as  to  the  right 
of  the  grantor  to  dispose  of  his  personalty,  as  disposed  of, 
prior  to  his  death,  nor  as  to  the  disposition  of  the  property 
made  in  the  will.  The  questions  raised  and  discussed  on 
this  record  have  reference  solely  to  the  property  conveyed 
by  the  deeds  in  question  to  the  boys,  Carl  and  Walter  Hall. 
The  main  contention  of  plaintiff  in  error  is  that  those  deeds 
were  a  fraud  on  her  marital  rights  to  take  a  one-half  in- 
terest in  the  real  estate  in  lieu  of  dower,  under  section  12 
of  the  dower  act :  Hurd  's  Stats.  1905,  p.  769. 

^^'^  Section  4  of  the  frauds  and  perjuries  act  (Hurd's 
Stats.  1905,  p.  1102)  provides  that  "every  gift,  grant,  convey- 
ance, ....  made  with  the  intent  to  disturb,  delay,  hin- 
der or  defraud  creditors  or  other  persons,  ....  shall  be 
void  as  against  such  creditors,  purchasers  and  other  per- 
sons." Do  the  words  "creditors  and  other  persons"  fairly 
include  the  wife,  with  reference  to  her  right  to  take  a  one- 
half  interest  in  real  estate  in  lieu  of  dower?  In  Tyler  v. 
Tyler,  126  111.  525,  9  Am.  St.  Rep.  642,  21  N.  E.  616,  we 
said  (p.  536) :  "If  the  wife  be  not,  technically,  a  'creditor,' 
she  surely  comes  within  the  language  'other  persons,'  and 
she  is,  obviously,  as  much  injured  by  such  a  conveyance  as 
any  creditor  can  be."  This  was  said  by  the  court  in  discuss- 
ing the  right  of  a  wife  to  separate  maintenance.    We  held 
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in  Draper  v.  Draper,  68  HI.  17,  that  after  a  bill  filed  for  di- 
vorce and  alimony,  a  conveyance  with  intent  to  deprive  the 
wife  of  alimony  was  fraudulent.  To  the  same  effect  is  Scott 
V.  Magloughlin,  133  111.  33,  24  N.  E.  1030.  The  same  ruling 
has  been  made  in  other  jurisdictions  in  cases  involving  the 
question  of  alimony  and  separate  maintenance:  Murray  v. 
Murray,  115  Cal.  266,  56  Am.  St.  Rep.  97,  47  Pac.  87,  37  L.  R. 
A.  626;  Picket  v.  Garrison,  76  Iowa,  347,  14  Am.  St.  Rep. 
220,  41  N.  W.  38 ;  Starr  v.  Kaiser,  41  Or.  170,  68  Pac.  521 ; 
Tobey  v.  Tobey,  100  Mich.  54,  58  N.  W.  629.  The  general 
rule  is  that  a  man  cannot  convey,  by  way  of  gift,  his  real 
estate,  just  prior  to  his  marriage,  without  the  consent  of 
the  woman  about  to  be  made  his  wife,  and  thus  deprive  her 
of  dower:  Muller  v.  Balke,  154  111.  110,  39  N.  E.  658;  Hig- 
gins  V.  Higgins,  219  111.  146,  109  Am.  St.  Rep.  316,  76 
N.  E.  86.  But  this  court  has  held  in  Daniher  v.  Daniher, 
201  111.  489,  66  N.  E.  239,  that  while  such  a  conveyance  is 
prima  facie  a  fraud  upon  the  dower  rights  and  the  burden 
is  upon  the  grantee  to  establish  its  validity,  yet  that  a  con- 
veyance made  to  the  grantor's  children  by  his  first  wife  and 
shown  to  be  a  reasonable  provision  for  such  children  was 
not  fraudulent  as  to  the  second  wife.  In  this  last  case  the 
authorities  on  this  subject  were  reviewed  at  length.  In 
the  later  decision  of  Jones  v.  Jones,  213  111.  228,  72  N.  E.  695, 
the  doctrine  stated  in  the  Daniher  case  (201  111.  489,  66  N.  E. 
239)    was  reaffirmed. 

*^®  In  discussing  the  right  of  the  husband  to  dispose  of  his 
personal  property,  during  his  lifetime,  by  gift,  in  Padfield 
v.  Padfield,  78  111.  16,  we  quoted  with  approval  from  Kerr 
on  Fraud  and  Mistake  the  following:  "There  can  be  no 
doubt  of  the  power  of  a  husband  to  dispose  absolutely  of 
his  property  during  his  life,  independently  of  the  concur- 
rence and  exonerated  from  the  claim  of  his  wife,  provided 
the  transaction  is  not  merely  colorable  and  be  unattended 
with  circumstances  indicative  of  fraud  upon  the  rights  of 
the  wife.  If  the  disposition  of  the  husband  be  bona  fide 
and  no  right  is  reserved  to  him,  though  made  to  defeat  the 
right  of  the  wife,  it  will  be  good  against  her."  This  case 
has  been  cited  and  the  rule  there  laid  down  followed  in 
many  jurisdictions:  Wright  v.  Holmes,  100  Me.  508,  62  Atl. 
507,  3  L.  R.  A.,  N.  S.,  769 ;  Robertson  v.  Robertson,  147  Ala. 
311,  40  South.  104,  3  L.  R.  A.,  N.  S.,  774;  Small  v.  Small, 
56  Kan.  1,  54  Am.  St.  Rep.  581,  42  Pac.  323,  30  L.  R.  A. 
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243 ;  Lines  v.  Lines,  142  Pa.  149,  24  Am.  St.  Rep.  487,  21  Atl. 
809.  In  a  note  at  the  end  of  this  last  case  it  is  stated 
that  this  rule  may  not  apply  when  the  husband  is  in  the 
immediate  expectation  of  death  and  attempts  by  conveyance 
to  accomplish  the  purpose  of  a  will.  See,  also,  on  this 
point,  Walker  v.  Walker,  66  N.  H.  390,  49  Am.  St.  Rep.  616, 
31  Atl.  14,  27  L.  R.  A.  799;  In  re  Young's  Estate,  202  Pa. 
431,  51  Atl.  1036;  Manikee's  Admr.  v.  Beard,  85  Ky.  20, 
2  S.  W.  545 ;  Dunn  v.  German  American  Bank,  109  Mo.  90, 
18  S.  W.  1139. 

The  precise  question  for  decision  in  this  case  does  not 
seem  to  have  been  decided  in  any  jurisdiction  where  the 
right  of  dower  and  the  right  to  renounce  and  take  in  lieu 
of  dower  were  the  same  as  in  this  state.  In  jurisdictions 
where  widow's  dower  depends  upon  the  seisin  or  possession 
of  the  husband  at  the  time  of  his  death,  it  has  been  held  that 
a  conveyance  made  in  fraud  of  the  wife 's  dower  is  void  as 
to  her:  Jiggets  v.  Jiggets,  40  Miss.  718;  Jenny  v.  Jenny, 
24  Vt.  324;  Martin  v.  Martin,  48  Tenn.  (1  Heisk.)  644; 
14  Cyc.  946,  and  cases  cited.  In  Smith  v.  Smith,  22  Colo. 
480,  55  Am.  St.  Rep.  142,  46  Pae.  128,  34  L.  R.  A.  49,  the 
court  held  that  it  was  a  fraud  upon  the  rights  of  the  wife 
when  the  husband  stripped  himself  ^^'^  of  all  his  property 
just  before  his  death,  by  delivering  to  his  children  deeds 
of  real  estate,  made  some  years  before,  and  giving  a  check 
for  money,  constituting  all  his  personal  property,  after  he 
had  obtained  the  full  benefits  of  the  property  to  the  end 
of  his  life.  That  decision  states  that  the  right  to  dower 
has  been  abolished  in  Colorado,  but  that  under  the  statute 
the  wife  is  entitled  to  one-half  of  the  husband's  estate, 
both  real  and  personal,  and  that  this  right  could  not  be  de- 
feated by  transfer,  such  as  the  one  in  question.  The  court 
there  held  that  the  transaction  was  merely  colorable.  That 
court,  in  the  later  decision  of  Phillips  v.  Phillips,  30  Colo. 
516,  71  Pac.  363,  reviewed  the  Smith  ease  (22  Colo.  480, 
55  Am.  St.  Rep.  142,  46  Pac.  148,  34  L.  R.  A.  49),  and  held 
where  a  husband  executed  deeds  of  his  property  to  his 
daughters  and  a  few  months>  before  his  death  delivered 
them  and  they  were  placed  on  record,  that  even  though 
he  retained  general  supervision  of  the  property  until  his 
death,  collecting  the  rents  and  paying  the  taxes,  as  there 
was  no  evidence  that  he  delWered  the  deeds  because  he 
anticipated  death  in  the  neac  future,  they  should  not  be 
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held  testamentary  in  character.  In  Jones  v.  Somerville^ 
78  Miss.  269,  84  Am.  St.  Rep.  627,  28  South.  940,  it  was 
held  that  fraud  on  the  marital  rights  could  not  be  pred- 
icated of  a  voluntary  conveyance  by  the  husband  or  wife 
of  real  or  personal  property  made  to  prevent  the  other  from 
inheriting;  that  there  was  no  distinction  in  this  regard 
between  the  right  of  a  husband  or  wife  and  the  right  of  a 
child  to  inherit.  A  case  very  like,  on  the  facts,  the  one 
we  are  now  considering  is  Leonard  v.  Leonard,  181  Mass. 
458,  92  Am.  St.  Rep.  426,  63  N.  E.  1068.  It  was  there  held 
that  a  deed  of  Veal  estate  reserving  a  life  estate  in  the  gran- 
tor, made  by  a  husband  principally  for  the  purpose  of  de- 
priving his  wife  of  her  statutory  share  in  his  estate,  but 
also  given  in  consideration  of  care  bestowed  and  to  be  be- 
stowed upon  the  grantor  as  long  as  he  lived,  was  valid 
against  the  grantor's  widow.  The  wife's  rights  in  the  hus- 
band's property  are  somewhat  different  under  the  Massa- 
chusetts laws  from  Avhat  they  are  in  this  state. 

*^*  Each  case  must  be  considered  in  the  light  of  the  spe- 
cial facts  and  the  law  of  the  jurisdiction  where  decided. 
If  a  man  dies  intestate  in  this  state  without  children  or  de- 
scendants of  a  child  or  children,  his  wife,  as  his  heir,  in- 
herits one-half  of  his  real  estate  after  payment  of  debts 
(Hurd's  Stats.  1905,  c.  39,  par.  3,  sec.  1,  p.  763;  Tyson  v. 
Postlethwaite,  13  111.  727;  Sturgis  v.  Ewing,  18  111.  176), 
and  has  her  dower  as  to  the  other  half  of  the  real  estate: 
Hurd's  Stats.  1905,  e.  41,  sec.  1,  p.  768;  Sutherland  v. 
Sutherland,  69  111.  481.  If  he  dies  testate  she  has  a  dower 
interest  in  all  the  lands  of  which  he  was  seised  during  cov- 
erture and  which  she  has  not  relinquished  in  legal  form, 
and  she  may,  under  section  12  of  said  dower  act  (Hurd's 
Stats.  1905,  p.  769),  where  there  is  no  child  or  descendants 
of  a  child,  elect  to  take,  in  lieu  of  dower  in  the  estate  of 
which  the  husband  died  seised  and  of  any  share  of  the  per- 
sonal estate  which  she  may  be  entitled  to  take  with  such 
dower,  one-half  of  all  the  real  and  personal  estate  which 
shall  remain  after  the  payment  of  the  just  debts  and  claims 
against  the  estate  of  the  deceased  husband:  Brown  v.  Pit- 
ney, 39  111.  468;  Ringhouse  v.  Keever,  40  111.  470;  Gullett 
V.  Farley,  164  111.  566,  45  N.  E.  972 ;  Lawrence  v.  Balch,  195 
111.  626,  63  N.  E.  506.  She  takes  this  one-half  of  the 
real  estate  of  her  husband  of  which  he  died  seised  as  his 
heir:  Lessley  v.  Lessley,  44  111.  527.     The  right  of  dower,. 


April,  1908.]  Blankensiiip  v.  Hall.  15^ 

imder  section  1  of  the  dower  act,  is  in  the  real  estate  of 
which  the  husband  was  seised  of  an  estate  of  inheritance 
during  the  marriage,  and  this  includes  equitable  estates. 
The  husband  cannot  deprive  his  wife,  by  will  or  otherwise, 
of  this  right  of  dower  without  her  consent,  but  under  sec- 
tion 12  of  the  dower  act  the  provision  is  that  she  has  the 
right  to  elect  to  take  in  lieu  of  dower  only  the  real  estate 
of  which  he  died  seised.  In  discussing  the  construction 
that  should  be  put  upon  this  provision  of  the  statute  in 
Brown  v.  Pitney,  39  111.  468,  this  court,  speaking  by  Jus- 
tice Lawrence,  said  (p.  481)  that  this  one-half  in  fee  i» 
given  in  lieu  of  dower  in  "all  *^®  classes  of  estates  in 
which  dower  is  demandable,  and  this,  by  express  provision,^ 
includes  equitable  as  well  as  legal  estates  of  inheritance. 
The  only  limitation  is,  that  the  one-half  in  fee  can  be  sub- 
stituted for  the  one-third  for  life  only  in  the  estate  of  which 
the  husband  died  seised.  To  have  allowed  the  substitution 
in  regard  to  lands  conveyed  by  him  in  his  lifetime,  with- 
out joinder  by  the  wife,  would  have  been  palpably  unjust.  "^ 

There  has  been  a  manifest  desire  on  the  part  of  the  law- 
makers of  this  state  to  provide  for  the  support  of  the  wife, 
not  only  during  the  lifetime  of  the  husband  but  also  after 
his  death,  until,  as  this  court  said  in  Re  Taylor's  will,  55 
ni.  252,  on  page  259:  "We  do  not  go  too  far  when  we 
say  that  it  has  become  a  sort  of  common  law  in  this  state 
that  this  support  shall  be  in  all  cases  one-third  of  the  hus- 
band's real  estate  for  life,  and  one-third  of  the  personal  es- 
tate forever,  which  shall  remain  after  the  payment  of 
debts." 

In  considering  the  widow's  rights  in  an  intestate  estate, 
this  court  said,  speaking  by  Justice  Schofield,  in  Sutherland 
v.  Sutherland,  69  111.  481,  486:  "The  widow  claims  here 
one-half  of  the  real  and  all  of  the  personal  estate,  not  in 
her  right  as  dowress,  but  as  heir  at  law.  The  right  of 
dower  exists  independently  of  the  rights  of  the  heir,  and  it 
is  in  no  way  affected  by  them.  The  right  to  dower  is  per- 
fect where  there  has  been  an  ownership  in  real  estate  by 
the  husband  during  coverture  and  the  wife  survives  the 
husband,  although  the  ownership  by  the  husband  may  have 
been  but  momentary.  The  inchoate  right  to  dower  attaches 
the  moment  the  husband's  right  to  the  realty  attaches  dur- 
ing coverture,  and  he  cannot  convey  or  encumber  the  prop- 
erty so  as  to  devest  or  prejudice  that  right  without  a  wife  '&■ 
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consent,  given  in  the  manner  provided  by  statute;  nor  can 
his  creditors,  by  any  proceeding  to  be  instituted  by  them, 
destroy  or  impair  the  right.  The  heir,  on  the  other  hand, 
has  no  interest  whatever  in  the  property  until  the  intes- 
tate's dench,  nor  can  it  even  be  known,  certainly,  until 
that  event  ^^^  shall  have  happened,  who  will  be  the  heir. 
The  inheritance  may  be  conveyed  away  by  the  intestate  in 
his  lifetime  or  it  may  be  exhausted  by  creditors  after  his 
death,  so  as  to  deprive  the  heir  of  everything  to  which  he 
might  otherwise  be  entitled.  The  dissimilarity  in  the  or- 
igin, character  and  duration  of  the  two  estates  must  be  plain 
to  every  apprehension."  In  Mowbry  v.  Mowbry,  64  111. 
383,  this  court,  in  discussing  this  same  subject,  said  (p. 
386) :  **She  held  her  dower  and  specific  articles  of  personal 
property  independent  of  the  wishes  of  her  husband,  and 
he  was  absolutely  powerless  to  deprive  her  of  her  rights  to 
the  same,  by  will  or  other  means,  unless  it  might  have  been 
to  the  personal  property,  by  its  sale  and  the  expenditure 
of  the  money  or  by  giving  it  away  in  his  lifetime. ' ' 

Counsel  for  plaintiff  in  error  places  great  reliance  upon 
Higgins  V.  Higgins,  219  111.  146,  109  Am.  St.  Rep.  316,  76 
N.  E.  86.  In  that  case  the  husband  conveyed  his  real  es- 
tate to  his  children  by  his  first  wife,  before  his  second 
marriage,  without  the  knowledge  or  consent  of  the  second 
wife.  He  claimed  afterward  that  the  deed  was  not  de- 
livered until  after  the  marriage.  It  was  not  found  neces- 
sary in  that  case  to  decide  whether  the  delivery  of  the  deed 
was  made  before  or  after  the  marriage.  What  was  said  in 
that  case  with  reference  to  the  marital  rights  of  the  wife 
having  the  same  protection  as  the  rights  of  a  creditor  was 
stated  with  reference  to  the  widow's  dower  right.  In  that 
ease  there  were  children,  and  the  second  wife  had  no  right 
to  take,  in  lieu  of  dower,  the  half  of  the  real  estate.  "What 
was  said  in  a  number  of  the  other  decisions  relied  on  by 
plaintiff  in  error  was  also  stated  with  special  reference  to 
the  widow's  dower  rights. 

The  rights  to  dower,  widow's  award  and  to  inherit  one- 
half,  in  the  absence  of  children  or  their  descendants,  are 
regulated  by  law,  and  the  law  could  be  so  changed  as  to 
deprive  the  widow  of  all  these  rights.  Manifestly,  the  leg- 
islature intended  that  her  right  under  said  section  1  of  the 
dower  act  might  be  in  different  real  estate,  subject  to  en- 
tirely ^^^  different  regulations,  from  her  right  under  said 
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section  12  of  the  dower  act  to  take,  in  lieu  of  her  dower, 
one-half  the  real  estate  of  which  her  husband  died  seised. 
From  a  comparison  of  these  two  sections,  alone,  the  conclu- 
sion is  almost  irresistible  that  the  husband  could  convey 
real  estate  in  his  lifetime  without  the  wife  joining  and  his 
wife  would  not  be  deprived  of  her  dower  right  thereto,  but 
that  if  he  did  so  convey  his  real  estate  she  would  be  de- 
prived of  her  right  to  take  one-half  of  such  real  estate  in 
lieu  of  dower.  By  the  great  weight  of  authority  in  this  and 
other  jurisdictions  the  intent  to  deprive  the  wife  of  the 
right  to  take  one-half  of  the  real  estate,  which  otherwise 
she  might  claim,  is  not  enough  to  defeat  these  deeds. 

Cross-errors  have  been  filed  to  the  finding  of  the  chan- 
cellor in  the  decree  below  giving  the  widow  a  lien  as  to 
her  award  on  the  real  estate  conveyed  by  the  deeds  in  ques- 
tion if  the  personal  property  be  insufficient.  The  words 
"creditors  and  others,"  in  the  statute  on  frauds  and  per- 
juries, has  generally  been  liberally  construed,  the  word 
"creditors"  not  being  used  in  a  strict  technical  sense,  but 
applying  to  all  persons  having  demands,  accounts,  interest 
or  cause  of  action :  Waldradt  v.  Brown,  1  Gilm.  397,  41  Am. 
Dec.  190.  The  character  of  the  claim,  if  it  is  just  and 
lawful,  is  immaterial,  and  a  contingent  claim  is  as  fully  pro- 
tected as  one  that  is  absolute:  Bump  on  Fraudulent  Con- 
veyances, 4th  ed.,  sees.  502,  503;  14  Am.  &  Eng.  Ency,  of 
Law,  2d  ed.,  p.  251,  and  cases  cited.  The  widow's  award 
provided  for  in  section  74  of  the  administration  act  (Hurd's 
Stats.  1905,  p.  117)  is  plainly,  by  statute,  a  debt  against 
the  estate  and  the  widow  a  creditor  for  the  amount  of  the 
award.  While  we  have  held  in  King  v,  Goodwin,  130  111. 
102,  that  the  widow's  claim  for  her  award  is  against  the 
estate  of  her  deceased  husband,  and  if  there  is  no  estate 
she  will  have  nothing  to  rely  on  for  its  payment,  still  we 
are  inclined  to  hold,  under  the  reasoning  of  the  decisions 
heretofore  cited,  and,  as  we  believe,  in  accord  with  sound 
*^^  public  policy,  that  Blankenship  could  not  deprive  his 
wife  of  her  right  to  her  award  by  disposing  of  his  property 
previous  to  his  death,  in  the  manner  set  forth  in  this  record. 

Defendants   in   error   also    question   the   finding   of   the 

court  as  to  plaintiff  in  error  being  entitled  to  a  homestead 

right  in  said  section  3.     It  is  the  duty  of  the  wife  to  reside 

with  the  husband  and  his  domicile  is  hers:  Phillips  v.  City 
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of  Springfield,  39  111.  83.  The  residence  of  the  wife  fol- 
lows that  of  the  husband:  Kenley  v.  Hudelson,  99  111.  493, 
39  Am.  Rep.  31.  It  is  against  the  policy  as  well  as  the 
terms  of  the  homestead  exemption  law  to  permit  the  hus- 
band to  deprive  the  wife  of  her  right  to  claim  the  home- 
stead except  by  her  voluntary  removal,  with  his  family, 
from  the  place:  Allen  v.  Hawley,  66  111.  164.  It  might 
well  be  doubted  whether  the  husband  could  deprive  his 
wife  of  her  homestead  rights  in  said  section  28,  where  they 
resided  when  she  was  taken  to  the  asylum.  When  she  re- 
turned he  compelled  her  to  remain,  clearly  against  her  will, 
in  a  house  in  Shobonier,  apart  from  him.  We  think  it  can- 
not be  claimed  that  her  homestead,  at  the  time  of  her  hus- 
band's death,  was  on  the  Shobonier  property.  Her  hus- 
band never  lived  with  her  there,  and  we  think,  both  by  rea- 
son and  authority,  the  decree  of  the  court  as  to  her  home- 
stead rights  in  section  3  is  in  accordance  with  law. 

Counsel  for  plaintiff  in  error  states  that  the  deeds  were 
void  because  they  attempted  to  limit  a  fee  on  a  fee.  This 
contention  is  without  merit. 

We  have  considered  all  the  points  raised  in  the  briefs. 
In  our  opinion  the  deeds  in  question  must  be  upheld,  except 
as  to  the  homestead  rights  and  the  widow's  award.  The 
decree  of  the  circuit  court  will  accordingly  be  affirmed. 

Mr.  Justice  Farmer  took  no  part  in  the  decision  of  this 
case. 

Mr.  Chief  Justice  Hand    dissenting. 


A  Husband  cannot,  ty  any  Act  of  His,  prejudice  hia  wife's  right  of 
dower:  Chase  v.  Angell,  148  Mich.  1,.118  Am.  St.  Rep.  568;  Keith  v. 
Mellenthin,  92  Minn.  527,  104  Am.  St.  Rep.  679.  As  to  the  effect  of 
conveyance  by  a  man  during  coverture,  made  for  the  purpose  of  de- 
feating the  postmortem  claims  of  his  widow  on  the  property,  see 
Tyler  v.  Tyler,  126  111.  525,  9  Am.  St.  Rep.  642;  Lines  v.  Lines,  142 
Pa.  149,  24  Am.  St.  Rep.  487;  Walker  v.  Walker,  66  N.  H.  390,  49 
Am.  St.  Rep.  616;  Small  v.  Small,  56  Kan.  1,  54  Am.  St.  Rep.  581; 
Smith  V.  Smith,  22  Colo.  480,  55  Am.  St.  Rep.  142;  Smith  v.  Smith, 
24  Colo.  527,  65  Am.  St.  Rep.  251;  De  Ruiter  v.  De  Ruiter,  28  Ind.  App. 
9,  91  Am.  St.  Rep.  107;  Leonard  v.  Leonard,  181  Mass.  458,  92  Am. 
St.  Rep.  426.  As  to  antenuptial  deeds  in  fraud  of  a  prospective  wife, 
see  Beechley  v.  Beechley,  134  Iowa,  75,  120  Am.  St.  Rep.  412;  note 
to  Collins  V.  Collins,  103  Am.  St.  Rep.  418. 
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WESLEY  HOSPITAL  v.  STRONG. 

[233  m.  153,  84  N.  E.  205.] 

COURTS — ^Amendment  of  Becord  After  Term. — The  fact  that 
a  particular  order  has  been  made  by  the  court  at  a  previous  term, 
if  it  is  not  of  record,  can  be  shown  only  by  the  production  of  some 
note  or  memorandum  from  the  records  or  quasi  records  of  the  court, 
or  by  the  judge 's  minutes,  or  some  entry  in  some  book  required  to 
be  kept  by  law,  or  in  the  papers  on  file  in  the  cause.  It  cannot  be 
determined  from  the  memory  of  witnesses  or  by  the  recollection  of 
the    judge    himself,     (p.    167.) 

COURTS — Amendment  of  Record  After  Term. — A  note  or  mem- 
orandum which  will  authorize  the  amendment  of  the  record  made  at 
a  previous  term  must  be  a  note  or  memorandum  made  during  that 
term;  it  cannot  consist  of  recitals  in  an  appeal  bond  and  bill  of  ex- 
ceptions filed  at  a  subsequent  term.     (p.  167.) 

COURTS — Amendment  of  Record  After  Term. — A  note  or  mem- 
orandum which  will  authorize  the  amendment  of  a  record  after  the 
term  must  be  one  made  by  the  judge  or  pursuant  to  a  requirement 
of  his  or  of  the  law.  A  private  memorandum  made  by  one  of  the 
attorneys,  for  his  personal  use,  does  not  satisfy  the  requirements  of 
the  law  in  this  resiject.     (p.  168.) 

COURTS — ^Amendment  of  Record  Accomplished  Indirectly. — 
When  a  court  of  equity  denies  the  specific  prayer  of  a  bill  to  have 
the  record  of  an  action  at  law  amended  to  show  the  entry  of  orders 
for  an  appeal,  it  has  no  authority  to  perpetually  enjoin  the  proceed- 
ings in  the  former  action  unless  the  successful  party  therein  stipu- 
lates for  a  vacation  of  the  judgment  and  for  the  entry  of  another 
for  a  like  amount,  with  proper  orders  for  an  appeal,  for  this  would 
be  accomplishing  indirectly  what  could  not  be  done  directly,  (pp. 
168,  169.) 

Horton,  Brown  &  Miller,  for  the  appellant. 

Cannon  &  Poage  and  John  B.  Heinemann,  for  the  appellee. 

*»4  SCOTT,  J.  This  is  an  appeal  by  Wesley  Hospital 
from  a  judgment  of  the  appellate  court  for  the  first  district 
reversing  a  decree  obtained  by  it  in  the  circuit  court  of  Cook 
county  against  appellee  and  remanding  the  cause,  with  di- 
rections to  dismiss  the  bill. 

The  bill  alleges  that  on  November  19,  19Q4,  the  circuit 
court  of  Cook  county,  Hon.  Lockwood  Honore  presiding, 
after  overruling  a  motion  for  a  new  trial  and  a  motion  in 
arrest  of  judgment,  entered  judgment  for  two  thousand  dol- 
lars in  favor  of  appellee,  against  appellant,  upon  a  verdict 
for  five  thousand  five  hundred  dollars  recovered  in  an  ac- 
tion on  the  case  for  personal  injuries  to  appellee's  intes- 
tate, appellee  having  entered  a  remittitur  of  three  thousand 
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five  hundred  dollars;  that  appellant  excepted  to  the  judg- 
ment and  prayed  and  was  allowed  an  appeal  to  the  appel- 
late court  for  the  first  district  on  filing  a  bond  in  the  sum 
of  three  thousand  dollars  within  thirty  days  and  a  bill  of 
exceptions  within  sixty  days;  that  on  November  19,  1904, 
Judge  Honore  directed  his  minute  clerk  to  enter  the  fore- 
going orders,  and  that  the  said  clerk,  by  reason  of  neg- 
ligence and  misprision,  failed  and  neglected  to  enter  or  re- 
cord upon  his  docket  or  minute-book  the  exception  to  the 
entry  of  judgment,  the  motion  in  arrest  of  judgment  and 
the  prayer  for  said  appeal  and  its  allowance,  the  fixing  of 
said  bond  and  the  order  in  reference  to  the  bill  of  excep- 
tions; that  within  thirty  days  from  the  date  of  making  said 
order,  though  after  the  term,  appellant  filed  an  ^^^  appeal 
bond  approved  by  the  attorneys  for  appellee  and  one  of 
the  judges  of  that  court,  and  that  within  the  time  limited 
for  filing  a  bill  of  exceptions,  but  after  the  term,  appellant 
prepared  and  submitted  to  the  attorneys  for  appellee  a  bill 
of  exceptions,  and  after  certain  changes  were  made  therein 
said  attorney  assented  to  the  same  in  open  court  and  it  was 
signed  by  Judge  Honore  and  filed  with  the  clerk. 

The  bill  further  alleges  that  the  clerk  of  said  court  com- 
pleted a  transcript  of  the  record  on  February  18,  1905,  and 
on  that  day  notified  the  attorney  for  appellant  that  the  order 
relating  to  the  appeal,  the  bond  and  bill  of  exceptions  had 
not  been  recorded;  that  appellant  saw  the  minute  clerk  in 
reference  to  his  minute-book,  and  after  a  few  days  appellant 
was  notified  by  said  clerk  that  he  could  not  correct  the  mis- 
take or  defect  in  the  records  until  he  had  an  order  to  do 
so  from  Judge  Honore;  that  after  notice  was  given  to  the 
attorneys  for  the  appellee,  appellant  appeared  before  Judge 
Honore  on  February  28,  1905,  and  then  for  the  first  time 
ascertained  that  the  minute  clerk  had  not  entered  upon  his 
minute-book  the  order,  as  he  had  been  directed  to  do  by 
said  judge,  and  had  entered  no  order  noting  the  exceptions  to 
the  entry  of  said  judgment,  or  allowing  the  appeal  as  prayed, 
or  fixing  the  appeal  bond,  or  the  time  for  filing  said  bond 
or  bill  of  exceptions;  that  appellant  then  moved  the  court 
that  the  ord«r  be  entered  then  as  of  November  19,  1904,  which 
was  denied  by  the  court  on  March  6,  1905,  on  the  ground 
that,  the  term  having  passed,  the  court  was  without  authority 
to  make  the  order,  to  which  ruling  appellant  excepted  and 
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prayed  an  appeal  to  the  said  appellate  court,  whicli  was  al- 
lowed on  his  filing  a  bond  in  the  sum  of  two  hundred  and 
fifty  dollars. 

The  bill  alleges  further  that  through  the  fault,  careless- 
ness and  misprision  of  said  clerk  appellant  has  been  deprived 
of  its  right  to  perfect  its  appeal  from  the  original  judgment 
and  from  having  said  judgment  reviewed  by  a  higher  court; 
that  neither  appellant  nor  its  attorneys  have  been  guilty  of 
any  fault  or  neglect  in  and  about  the  premises,  but  that  the 
*°^  loss  of  the  right  to  appeal  was  caused  wholly  by  the  fault 
of  said  clerk,  and  that  it  has  a  good  defense  to  the  cause 
of  action  set  up  in  the  declaration  filed  in  said  original  suit 
wherein  the  said  judgment  of  two  thousand  dollars  was  en- 
tered. 

Appellee  and  John  A.  Linn,  clerk  of  the  circuit  court  of 
Cook  county,  were  made  parties  defendant.  The  bill  prays 
that  an  order  be  entered  directing  the  clerk  of  said  court 
to  amend  and  correct  the  records  of  said  court  in  said  cause 
in  accordance  with  the  facts  as  therein  stated,  and  in  accord- 
ance with  the  directions  and  order  of  said  Judge  Lockwood 
Honore,  as  of  the  nineteenth  day  of  November,  1904;  that 
appellee  may  be  restrained  from  prosecuting  said  suit  or 
from  issuing  execution  on  said  judgment,  and  from  taking 
any  other  steps  or  proceedings  in  said  cause  until  the  rights 
and  interests  of  appellant  in  the  foregoing  matters  should 
be  finally  determined.     The  bill  was  verified. 

A  demurrer  interposed  to  the  bill  by  Linn  was  sustained 
and  the  bill  dismissed  as  to  him. 

The  answer  of  appellee  avers,  among  other  things,  that 
complainant  has  an  adequate  and  complete  remedy  at  law, 
and  that  by  virtue  of  the  order  of  February  28,  1905,  and 
of  March  6,  1905,  the  correctness  of  the  order  of  November 
19th,  and  the  right  of  the  appellant  to  have  the  record 
amended,  as  prayed  in  the  bill,  are  res  judicata;  denies  that 
appellant  has  a  good  defeiise  to  the  cause  of  action  set  out 
in  the  declaration,  and  avers  that  by  virtue  of  said  judgment 
it  is  estopped  from  making  said  claim. 

On  May  8,  1905,  the  court  entered  an  order  temporarily 
enjoining  appellee  from  attempting  to  collect  the  judgment 
for  two  thousand  dollars  and  costs  until  the  hearing  on  the  bill. 

On  July  1,  1905,  appellant,  upon  leave  of  court,  filed  a 
supplemental  bill,  alleging  that  in  March,  1905,  complainant 
filed  the  original  bill,  which  was  still  pending,  and  that  ap- 
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pellee  filed  an  answer  thereto;  that  since  the  filing  of  said 
bill  appellee  has  caused  an  execution  on  said  judgment  to 
be  issued  and  placed  in  the  hands  of  the  sheriff,  and  that 
*'*''  thereafter,  on  May  8,  1905,  the  injunction  order  was  en- 
tered; that  on  June  19,  1905,  the  court  overruled  the  mo- 
tion of  appellee  to  dissolve  said  injunction  and  the  same  is 
in  full  force  and  effect;  that  in  the  case  at  law  mentioned 
in  the  original  bill  an  appeal  bond  in  the  sum  of  three  thou- 
sand dollars  was  filed,  as  set  out  in  the  bill,  and  that  James 
B.  Hobbs  signed  the  said  bond  as  surety;  that  appellant  was 
unable  to  prosecute  said  appeal  owing  to  the  mistake  and  neg- 
ligence of  the  clerk,  as  heretofore  set  out,  and  that  Hobbs  has 
no  interest  in  said  judgment  or  litigation,  and  if  required 
to  pay  the  amount  mentioned  in  said  bond  it  will  nullify  the 
injunction  heretofore  issued  and  settle  the  judgment  men- 
tioned in  the  original  bill ;  that  the  attorneys  for  the  appellee 
have  given  written  notice  to  Hobbs  that  unless  he  pays  the 
amount  due  under  said  judgment  by  June  26,  1905,  they  will 
institute  proceedings  against  him  on  said  bond;  that  appel- 
lant is  solvent  and  able  to  pay  the  judgment  in  case  it  is 
held  by  the  court  to  be  liable  therefor;  prays  for  an  order 
restraining  appellee  from  prosecuting  a  suit  on  said  bond 
until  the  cause  shall  finally  be  determined  by  the  court.  On 
the  same  day  an  order  was  entered  by  the  court  enlarging 
the  scope  of  the  temporary  injunction  as  prayed  by  the  sup- 
plemental bill.     Appellee  answered  the  supplemental  bill. 

Replication  having  been  filed,  the  matter  was  heard  be- 
fore the  chancellor  in  open  court,  and  on  July  30,  1906,  a 
decree  was  entered  finding  the  facts  to  be  as  set  out  in  the 
bill,  and  that  an  injunction  had  been  issued  restraining  ap- 
pellee from  prosecuting  said  judgment  and  from  enforcing 
the  execution  issued  thereon,  and  from  taking  any  steps  to 
collect  said  judgment  under  any  execution  or  otherwise,  and 
it  was  ordered  and  decreed  that  said  injunction  should  be 
continued  in  full  force  and  effect  unless  appellee  or  his  suc- 
cessor should  file  with  the  clerk  of  the  court  in  the  suit 
at  law  his  written  consent  that  the  judgment  order  entered 
on  November  19,  1904,  should  be  vacated  and  another  judg- 
ment of  like  amount  be  entered  in  lieu  thereof,  with  orders 
**^  allowing  an  appeal  and  fixing  time  for  bond  and  bill  of 
exceptions,  and  in  that  event  said  injunction  should  be  dis- 
solved ipso  facto,  otherwise  it  should  be  made  perpetual.  The 
appellate  court  for  the  first  district,  upon  reversing  that  de- 
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cree,  remanded  the  cause  and  directed  the  circuit  court  to 
dismiss  the  bill  for  want  of  equity. 

Upon  the  hearing  it  appeared  from  the  testimony  of  the 
attorney  who  tried  the  personal  injury  case  for  appellant 
that  the  orders  in  question  were  actually  made  by  Judge 
Honore.  It  also  appeared,  however,  that  neither  Judge 
Honore  nor  his  minute  clerk  had  any  memory  of  any  such 
orders  having  been  made,  and  counsel  for  appellee  in  the 
personal  injury  case  denied  having  remembrance  of  any  such 
orders.  Appellant  contends  that  the  appellate  court  should 
have  affirmed  the  decree  of  the  circuit  court. 

Appellant  contends  that  upon  judgment  being  rendered 
against  it  in  the  personal  injury  suit  it  was  allowed  an  ap- 
peal, and  was  given  thirty  days  in  which  to  file  an  appeal 
bond  and  sixty  days  in  which  to  file  a  bill  of  exceptions,  but 
that  by  misprision  of  the  clerk,  not  discovered  until  after  ad- 
journment for  the  term,  none  of  the  orders  following  the 
rendition  of  the  judgment  were  entered  of  record,  and  this 
bill  was  filed  to  have  the  record  in  the  suit  at  law  amended 
so  that  it  would  accord  with  the  facts.  The  appellee  contends 
that  if  appellant  is  entitled  to  relief  of  any  character  it  has 
an  adequate  remedy  at  law,  and  urges  that  for  various  other 
reasons  the  decree  of  the  circuit  court  is  erroneous. 

159  Waiving  all  other  questions,  we  are  satisfied  that  the  ap- 
pellate court  was  correct  in  directing  a  dismissal  of  the  bill, 
for  the  reason  that  the  evidence  that  the  court  allowed  an 
appeal  and  fixed  the  time  within  which  the  bond  and  bill  of 
exceptions  could  be  filed  is  not  of  the  character  that  would 
warrant  an  amendment  of  the  record  after  the  term.  The 
fact  that  a  particular  order  has  been  made  by  the  court  at 
a  previous  term,  if  it  is  not  of  record,  can  only  J)e  shown 
"by  the  production  of  some  note  or  memorandum  from  the 
records  or  quasi  records  of  the  court,  or  by  the  judge's 
minutes,  or  some  entry  in  some  book  required  to  be  kept  by 
law,  or  in  the  papers  on  file  in  the  cause.  It  cannot  be  de- 
termined from  the  memory  of  witnesses  or  by  the  recollec- 
tion of  the  judge  himself":  Tynan  v.  Weinhard,  153  111.  598, 
38  N.  E.  1014;  Gebbie  v.  Mooney,  121  111.  255,  12  N.  E.  472; 
People  V.  Anthony,  129  111.  218,  21  N.  B.  780;  Chicago  etc. 
R.  Co.  V.  Walsh,  150  111.  607,  37  N.  E.  1001 ;  Culver  v.  Cougle, 
165  111.  417,  46  N.  E.  242;  Tosetti  Brewing  Co.  v.  Koehler, 
200  lU.  369,  65.  N.  E.  636. 
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In  the  personal  injury  case,  after  the  final  judgment  had 
been  entered  and  there  had  been  an  adjournment  for  the 
term,  an  appeal  bond  and  a  bill  of  exceptions  were  filed,  and 
it  appears  from  the  recitals  contained  in  those  documents 
that  an  appeal  was  prayed  and  allowed  and  a  time  fixed  for 
filing  bond  and  bill  of  exceptions.  It  is  manifest  that  a  note 
or  memorandum  which  would  authorize  the  amendment  of 
the  record  made  at  a  previous  term  must  be  a  note  or  mem- 
orandum which  was  made  during  that  term,  otherwise  the 
rule  would  amount  to  nothing.  For  this  reason  the  recitals 
in  the  appeal  bond  and  the  bill  of  exceptions  are  without 
significance. 

Counsel  for  appellant  in  the  personal  injury  suit,  who  does 
not  appear  in  this  court,  testified  that  when  the  appeal  was 
allowed  and  time  fixed  for  the  bond  and  bill  of  exceptions  he 
made  a  written  memorandum  upon  a  private  docket  or  cal- 
endar kept  by  him  showing  the  entry  of  the  orders,  and  it  is 
said  that  as  he  was  an  officer  of  the  court  this  was  ^^^  suffi- 
cient to  warrant  an  amendment  of  the  record.  No  authority 
is  cited  in  support  of  this  proposition.  The  record  of  the 
court  imports  absolute  verity,  and  a  note  or  memorandum 
which  would  authorize  its  amendment  after  the  adjournment 
of  the  term  must  necessarily  have  been  a  note  or  memorandum 
which  can  be  said  to  have  been  made  by  the  judge  or  pursuant 
to  a  requirement  of  the  judge  or  of  the  law.  A  private  mem- 
orandum made  by  one  of  the  attorneys  in  the  case,  for  his 
personal  use,  does  not  satisfy  the  requirements  of  the  law. 

Appellant  urges  upon  our  attention  the  cases  of  Wight 
v.  Nicholson,  134  U.  S.  136,  10  Sup.  Ct.  Rep.  487,  33  L.  ed. 
865,  and  Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  293,  12 
Sup.  Ct.  Rep.  450,  36  L.  ed.  162,  which  deal  with  this  question. 
The  law  is  so  well  settled  in  this  state  and  the  rule  above  re- 
peated has  been  so  long  and  so  universally  followed  that  we 
would  not  be  warranted  by  decisions  in  another  jurisdiction 
in  departing  therefrom.  The  circuit  court  evidently  recog- 
nized the  law  of  this  state  to  be  as  we  have  above  stated. 
That  court  disregarded  the  specific  prayer  of  the  bill,  which 
was  that  the  record  of  the  court  be  made  to  show  the  allow- 
ance of  the  prayer  for  appeal  and  the  order  fixing  the  time  in 
which  to  file  a  bond  and  bill  of  exceptions,  and  under  the 
prayer  for  general  relief  decreed  that  the  temporary  injunc- 
tion should  be  continued  in  force  unless  the  plaintiff  in  the 
personal  injury  suit  should  enter  into  a  stipulation  consent- 
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ing  that  the  judgment  in  the  personal  injury  case  should  be 
vacated  and  another  judgment  entered  for  a  like  amount,  ac- 
companied by  an  order  allowing  an  appeal  and  fixing  the 
time  within  which  a  bond  and  bill  of  exceptions  could  be 
filed.  Such  a  decree  cannot  be  sustained.  It  merely  does  in- 
directly that  which  under  the  evidence  could  not  be  done 
directly. 
The  judgment  of  the  appellate  court  will  be  affirmed. 


Every  Court  of  General  Jurisdiction  has  Power  to  Amend  Its  Eecords 
BO  as  to  make  them  conform  to  the  facts  which  actually  transpired 
before  it:  Stern  v.  Bennington,  100  Md.  344,  108  Am.  St.  Eep.  433; 
Kaufman  v.  Shain,  111  Cal.  16,  52  Am.  St.  Eep.  139;  Dewey  v.  Peeler,, 
161  Mass.  135,  42  Am.  St.  Eep.  399.  It  is  sometimes  said,  however,, 
that  a  record  can  be  amended  only  by  matters  of  record:  Adams  v. 
Ee  Qua,  22  Fla.  250,  1  Am.  St.  Eep.  191;  Young  v.  Young,  135  Mo. 
624,  88  Am.  St.  Eep.  440.  But  see  Harris  v.  Jennings,  64  Neb.  80^ 
97  Am.  St.  Eep.  635,  and  authorities  in  the  cross-reference  note  there- 
to. 


KE1\IMERER  v.  KEMMERER. 
[233  111.  327,  84  N.  E.  256.] 

CONTEST  OF  WILLS. — The  Jurisdiction  of  Courts  of  Equity 

to  entertain  bills  to  contest  wills  is  exclusively  derived  from  statute, 
and  can  be  exercised  only  in  the  mode  and  within  the  limits  pre- 
scribed by  statute,     (p.  172.) 

PBOBATE  OF  WILLS. — The  Judgments  of  the  County  Court 
admitting  a  will  to  probate,  where  it  has  jurisdiction  of  the  subject 
matter,  are  conclusive  until  set  aside  on  appeal  or  by  bill  in  chan- 
cery,    (p.  172.) 

PEOBATE  OF  WILL— Collateral  Attack.— A  Cross  "bill  in  a 
Proceeding  in  Equity  to  Construe  a  Will,  so  far  as  it  impeaches  the 
judgment  of  the  county  court  admitting  the  will  to  probate,  is  a 
collateral  attack  on  such  judgment  and  not  germane  to  the  original 
bill,  and  the  court  does  not  err  in  holding  the  will  duly  established. 
(p.  172.) 

CHABITY — What  Constitutes. — ''An  Orphan's  Home  for  the 
friendless  poor  of  all  denominations"  is  a  charity,  or  charitable  use, 
within  the  meaning  of  the  law.     (p.  173.) 

CHARITY — Designation  of  Trustee. — A  Charity  does  not  Fail 
because  the  testator  has  not  expressly  designated  anyone  as  "trus- 
tee," when  he  names  his  widow  as  executrix,  with  "full  power  to 
flxecute"  the  will,  and  imposes  on  her  duties  belonging  only  to  a 
trustee,     (p.  174.) 

CHARITY — Designation  of  Trustee. — ^In  Creating  a  Trust  the 
testator  need  not  employ  the  words  "trust"  or  "trustee."  If  he 
has  named  a  person  in  his  will  and  has  directed  him  to  carry  out  all 
or  a  portion  of  the  provisions  which  have  been  made  for  the  bene- 
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fit  of  others  therein,  the  person  thus  named  will  be  held  to  be  a  trna- 
tee;  and  if  he  cannot  carry  out  the  provisions  of  the  will  except 
the  legal  title  to  the  property  be  held  to  be  in  him  as  trustee,  then 
he  will  be  held,  by  implication,  to  hold  the  legal  title  to  the  prop- 
erty which  he  is  directed  to  convey,     (pp.  174,  175.) 

CHARITY — Uncertainty  of  Beneficiaries. — It  is  an  essential 
feature  of  charitable  trusts  that  the  beneficiaries  be  uncertain,  (p. 
176.) 

CHARITY. — Much  Uncertainty  or  Indefiniteness  as  to  Bene- 
ficiaries is  permitted  under  the  law  of  Illinois,     (p.  176.) 

CHARITY — Uncertainty  of  Beneficiaries. — A  charitable  trust 
will  not  be  held  to  fail  on  account  of  any  uncertainty  as  to  the  per- 
sons to  whom  it  is  to  be  applied,  if  there  is  some  one  appointed  to 
make  a  selection  and  thereby  render  certain  the  beneficiaries  who 
are  to  enjoy  the  testator's  bounty.  This  doctrine  proceeds  upon  the 
ground  that  that  will  be  regarded  as  certain  which  can  be  rendered 
certain,     (p.  176.) 

CHARITY — Uncertainty  of  Beneficiaries. — A  Trust  to  Erect 
and  Maintain  "an  Orphans'  Home  for  the  friendless  poor  of  all  de- 
nominations" will  not  fail  because  of  uncertainty  as  to  the  bene- 
ficiaries, where  the  will  designates  a  church  organization  to  control 
the  home  erected,     (p.  177.) 

CHARITY— Church  Control.— When  a  Will  in  Creating  a  Trust 
to  erect  and  maintain  "an  orphans'  home  for  the  friendless  poor  of 
all  denominations"  provides  that  the  home  is  to  be  controlled  by 
the  "Presbyterian  Churches  of  Central  Illinois,"  the  ruling  bodies  of 
those  churches  situated  near  the  center  of  the  state  have  authority 
to  control  the  home  and  select  the  beneficiaries  from  the  class  desig- 
nated,    (p.  178.) 

CHARITY — Liberality  Toward  Statute  of  Elizabeth. — In  Illi- 
nois the  statute  of  43  Elizabeth,  chapter  4,  is  a  part  of  the  common 
law,  and  the  efforts  of  the  courts  of  that  state  have  always  been  to 
sustain  a  gift  for  charity  if  it  can  be  done;  and  while  they  do  not 
assume  to  exercise  the  prerogative  powers  which  the  courts  of  Eng- 
land have  at  times  exercised,  yet  if  a  trust  for  charity  is  sufficiently 
certain  to  enable  them,  in  the  exercise  of  their  ordinary  chancery 
powers,  to  carry  out  the  donor's  charitable  intent,  they  will  not  allow 
the  trust  to  fail.     (p.  179.) 

CHARITY. — The  Fact  that  a  Fund  Created  by  Will  for  an 
orphans'  home  will  be  depleted  one-half  by  reason  of  the  fact  that  the 
widow  has  taken  under  the  law  and  not  under  the  will,  will  not  de- 
feat the  trust,     (pp.  179,  180.) 

Mills  Bros.,  S.  S.  Anderson  and  W.  H,  Stead,  attorney- 
general,  for  the  appellants. 

James  M.  Taylor,  Leslie  J.  Taylor  and  Hogan  &  Wallace, 
for  the  appellees. 

^^®  HAND,  C.  J.  Philip  B.  Kemmerer  died  childless  on 
December  25,.  1905,  at  Assumption,  in  Christian  county,  where 
he  had  lived  for  many  years,  leaving  him  surviving  Sarah 
A.  Kemmerer  as  his  widow,  and  certain  brothers  and  sisters 
and  nieces  and  nephews,  the  appellees,  as  his  heirs  at  law,  and 
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two  certain  instruments  in  his  own  handwriting,  purporting 
to  be  a  will  and  a  codicil,  and  bearing  date,  respectively, 
October  9,  1884,  and  December  31,  1900,  were  admitted  to 
probate  as  his  last  will  and  testament  on  February  5,  1906, 
by  the  county  court  of  Christian  county.  Sarah  A.  Kem- 
merer qualified  as  executrix,  and  after  declining  to  take  un- 
der the  will  and  electing  to  take  under  the  law,  filed  an 
inventory  showing  the  estate  to  consist  of  personal  and  real 
estate  approximating  in  value  one  hundred  thousand  dollars, 
and  on  April  2,  ^^^  1906,  filed  this  bill  in  chancery  in  the 
circuit  court  of  Christian  county  for  a  construction  of  the 
provisions  of  said  will.  The  heirs  of  Philip  B,  Kemmerer 
answered  the  bill  and  filed  a  cross-bill,  in  which  they  averred 
that  said  instruments  were  improperly  admitted  to  probate 
as  the  last  will  and  testament  of  Philip  B.  Kemmerer,  de- 
ceased, and  that  the  trust  provisions  therein  contained  were 
so  indefinite  and  uncertain  that  they  could  not  be  carried 
into  effect,  and  asked  the  court  to  hold  the  estate  of  said 
Philip  B.  Kemmerer  to  be  intestate,  and  to  decree  them,  sub- 
ject to  the  rights  of  the  widow,  to  be  the  owners  thereof.  The 
presbyteries  of  Mattoon  and  Springfield  of  the  Presbyterian 
Church  of  Illinois,  and  the  attorney  general  on  behalf  of  the 
people,  by  leave  of  court  intervened  and  set  up  by  petition 
that  a  trust  for  charitable  purposes  was  created  by  the  will 
of  Philip  B.  Kemmerer,  deceased,  and  asked  that  such  trust 
be  established.  Answers  and  replications  were  filed  an^  a 
trial  was  had  before  the  court,  and  a  decree  was  entered  find- 
ing that  said  instruments  in  writing  were  properly  admitted 
to  probate  as  the  last  will  and  testament  of  Philip  B,  Kem- 
merer, deceased,  but  that  the  provisions  thereof  were  so  in- 
definite and  uncertain  that  they  could  not  be  carried  into  ef- 
fect and  were  therefore  void,  and  that  the  estate  of  said  Philip 
B.  Kemmerer,  deceased,  should  be  distributed  as  intestate 
property.  The  presbyteries  of  Mattoon  and  Springfield  of  the 
Presbyterian  Church  of  Illinois,  and  the  attorney  general 
in  the  name  of  the  people,  have  prosecuted  an  appeal  to  this 
court,  and  have  assigned  errors  calling  in  question  the  cor- 
rectness of  the  said  decree,  and  the  appellees  have  assigned 
cross-errors. 

330  rphg  appellees  have  assigned  as  cross-errors  that  the 
trial  court  improperly  declined  to  submit  the  question  to  a 
jury  whether  said  instruments  purporting  to  be  a  will  and 
codicil  were  the  last  will  and  testament  of  Philip  B.  Kem- 
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merer,  deceased,  and  in  holding  that  said  instruments  were 
duly  proven  as  the  last  will  and  testament  of  Philip  B,  Kem- 
merer,  deceased, 

■  The  original  bill  was  filed  by  the  executrix  to  obtain  a 
construction  of  the  pro\isions  of  said  will,  and  the  cross- 
bill, in  so  far  as  it  attempted  to  impeach  the  judgment  of 
the  county  court  of  Christian  county  in  admitting  said  in- 
struments to  probate  as  the  last  will  and  testament  of  Philip 
B,  Kemmerer,  deceased,  was  a  collateral  attack  upon  the 
judgment  of  said  county  court.  The  jurisdiction  of  courts 
of  equity  to  entertain  bills  to  contest  wills  is  exclusively  de- 
rived from  statute,  and  such  jurisdiction  can  only  be  ex- 
ercised in  the  mode  and  within  the  limits  prescribed  by  stat- 
ute: Luther  v.  Luther,  122  lU,  558,  13  N.  E.  166;  Jele  v. 
Lemberger,  163  lU,  338,  45  N,  E.  279;  Calkins  v.  Calkins, 
229  111,  68,  82  N.  E.  242.  The  judgments  of  the  county 
courts  of  this  state  in  admitting  wills  to  probate,  where  the 
courts  had  jurisdiction  of  the  subject  matter,  are  conclusive 
tintil  set  aside  upon  appeal  or  by  proceeding  under  the  pro- 
visions of  section  7  of  chapter  148  of  the  Revised  Statutes, 
entitled  "Wills."  The  cross-bill,  in  so  far,  therefore,  as  it 
attempted  to  call  in  question  the  action  of  the  county  court 
of  Christian  county  in  admitting  said  instrument  to  probate 
as  the  last  will  and  testament  of  Philip  B,  Kemmerer,  de- 
ceased, was  not  germane  to  the  original  bill,  and  the  court 
did  not  err  in  declining  to  submit  the  question  of  the 
execution  of  said  instruments  to  a  jury  or  in  holding  the  said 
instruments  were  duly  established  as  the  last  will  and  tes- 
tament of  Philip  B.  Kemmerer,  deceased, 

*^^  The  instruments  purporting  to  be  the  last  will,  and  a 
codicil  thereto,  of  Philip  B.  Kemmerer,  deceased,  are  inar- 
tificially  dra\NTi.  We  think,  however,  the  intention  of  the 
testator  is  clearly  expressed  therein.  The  will  provides  that 
the  testator's  debts  and  funeral  expenses  shall  be  paid;  that 
his  widow  shall  have  his  house  and  three  lots  on  Oak  street, 
his  household  goods  and  library,  and  two  hundred  dollars 
per  annum  for  her  support  as  long  as  she  remains  his  widow, 
and  in  case  he  shall  leave  him  surviving  no  child  or  children 
or  the  descendants  thereof,  or  in  case  he  should  leave  a  child 
or  children  him  surviving  and  said  child  or  children  should 
die  childless,  then  the  will  provides  all  his  "personal  and  real 
estate  shall  be  used  for  an  orphans'  home  ....  for  the 
friendless  poor  of  all  denominations.     This  home  shall  (be) 
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controlled  by  the  Presbyterian  churches  of  central  Illinois." 
Direction  is  given  as  to  the  tract  of  land  upon  which  the 
orphanage  shall  be  erected,  and  that  certain  real  estate  be 
sold  to  obtain  funds  with  which  to  erect  said  orphanage,  to 
pay  debts,  etc.  The  codicil  provides  that  his  wife  shall  re- 
ceive one  thousand  dollars  and  his  household  and  chattel 
property  and  that  certain  real  estate  shall  be  sold,  and  that 
the  income  of  the  residue  of  his  estate  shall  be  used  for  the 
support  of  the  orphanage  provided  for  in  the  will  to  be 
erected,  and  names  his  wife  as  executrix  without  bond,  and 
provides  she  shall  have  one  thousand  dollars  for  her  labor 
as  such,  and  that  she  **  shall  have  full  power  to  execute  this 
my  last  will  and  testament." 

That  "an  orphans'  home,"  "a  home  for  the  friendless 
and  orphan  poor,"  "an  orphans'  home  for  the  friendless 
poor  of  all  denominations,"  is  a  charity  or  charitable  use 
within  the  meaning  of  the  law  and  falls  within  the  general 
intent  and  scope  of  the  statute  of  43  Elizabeth,  chapter  4,  as 
defined  by  the  courts  (Jackson  v.  Phillips,  14  Allen,  539; 
Crerar  v.  Williams,  145  111.  625,  34  N.  E.  467,  21  L.  R.  A.  454; 
Welch  V.  Caldwell,  226  lU.  488,  80  N.  E.  1014),  we  think 
is  too  plain  for  argument.  In  Heuser  v.  Harris,  42  111.  425,  a 
bequest  to  be  used  for  school  purposes,  also  a  bequest  to  be 
used  for  the  benefit  of  the  poor  ^^^  of  Madison  county,  were 
sustained  by  this  court  as  charitable  bequests ;  and^n  Holden 
V.  Board  of  Commrs.  of  Cook  County,  87  111.  275,  a  devise 
in  trust  for  the  benefit  of  an  insane  asylum  to  be  organized, 
located  and  established  in  the  northern  part  of  Illinois,  under 
and  by  virtue  of  some  state  or  municipal  authority;  and  in 
Preachers'  Aid  Society  v.  England,  106  111.  125,  a  convey- 
ance of  land  in  trust  for  the  Preachers'  Aid  Society  of  the 
Illinois  Conference  of  the  Methodist  Episcopal  Church  and 
for  the  widows  and  orphans  of  such  preachers  as  might  be 
dead ;  and  in  Hunt  v.  Fowler,  121  111.  269,  12  N.  E.  331,  17 
N.  E.  491,  a  bequest  of  income  to  be  distributed  annually 
among  the  worthy  poor  of  the  city  of  La  SaUe  in  such  manner 
as  a  court  of  chancery  might  direct;  and  in  Guilfoil  v. 
Arthur,  158  111.  600,  41  N.  E.  1009,  a  conveyance  of  real  es- 
tate in  trust  for  the  widows  and  home  and  school  for  orphans 
of  deceased  members  of  the  brotherhood  of  locomotive  en- 
gineers ;  and  in  Grand  Prairie  Seminary  v,  ^Morgan,  171  111. 
444,  49  N,  B.  516,  a  bequest  for  the  purpose  of  educating 
boys  who  reside  in  the  state  of  Illinois,  between  the  ages  of 
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twelve  and  eighteen  years  and  who  are  unable  to  educate 
themselves;  and  in  Trafton  v.  Black,  187  111.  36,  58  N.  E.  292, 
a  bequest  to  the  testator's  executor  in  trust  for  the  purpose  of 
erecting  church  buildings  within  certain  prescribed  territory 
for  certain  named  denominations;  and  in  "Welch  v.  Caldwell, 
226  111.  488,  80  N.  E.  1014,  a  bequest  for  charitable  purposes, 
the  McDonough  County  Holiness  Association  to  receive  a  por- 
tion of  said  bequest,  were  each  sustained  by  this  court  as  a 
charity. 

It  is,  however,  urged  that  the  gift  for  charity  in  this 
case  cannot  be  sustained,  as  it  is  said  there  is  no  trustee  ap- 
pointed to  administer  the  trust.  The  testator  appointed  his 
wife,  Sarah  A.  Kemmerer,  his  executrix,  and  provided  that 
she  "shall  have  full  power  to  execute  this  my  last  will." 
We  think  it  clear  that  duties  are  conferred  upon  Sarah  A. 
Kemmerer  by  the  last  will  and  testament  of  Philip  B.  Kem- 
merer, deceased,  which  belong  to  a  trustee.  Land  is  to  be 
sold  to  produce  a  fund  with  which  to  erect  an  orphanage; 
^^^  land  is  to  be  rented  with  which  to  produce  a  fund  with 
which  to  support  the  orphanage  when  erected,  and  the  or- 
phanage is  to  be  erected;  and  the  law  is  well  settled  that 
where  an  executor  or  executrix  is  charged  with  duties  which 
do  not  properly  belong  to  them  as  such,  but  to  a  trustee, 
such  executor  or  executrix  will  be  held  to  be  a  trustee.  The 
duties  hereinbefore  referred  to  pertain  to  those  of  a  trustee, 
and  are  included  and  are  contained  within  the  powers  con- 
ferred upon  the  executrix  "to  execute  this  my  last  will." 
In  Welch  v.  Caldwell,  226  111.  488,  80  N.  E.  1014,  the  testator 
created  a  trust  for  charitable  purposes  and  named  his  wife  as 
executrix.  He  charged  his  wife  with  duties  properly  belong- 
ing to  a  trustee  although  he  did  not  designate  her  as  trustee, 
and  it  was  held  that  the  trust  was  not  defeated  by  reason 
of  the  fact  that  the  testator  failed  to  designate  his  wife,  in 
express  terms,  as  trustee  of  the  funds  set  aside  for  charitable 
purposes.  We  think  the  trust  for  charity  created  by  Philip  B. 
Kemmerer,  deceased,  is  not  void  by  reason  of  the  failure 
of  the  testator  to  appoint  a  trustee  to  execute  the  trust  in  ex- 
press terms,  and  that  Sarah  A.  Kemmerer,  although  named 
only  as  executrix,  has  the  power  conferred  upon  her,  as 
trustee,  to  execute  and  carry  into  effect  the  provisions  of 
said  will  in  so  far  as  it  is  necessary  to  obtain  the  funds  with 
which  to  erect  and  support  said  orphanage,  and  that  in  case 
Sarah  A.  Kemmerer  should  fail  or  refuse  to  act,  or  should 
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die,  a  court  of  chancery  would  not  permit  the  trust  for  chari- 
table purposes  created  by  Philip  B.  Kemmerer,  deceased, 
by  his  last  will  and  testament,  to  fail  for  want  of  a  trustee, 
but  that  such  court  would  appoint  a  trustee  to  act  in  her 
stead:  Hoeffer  v.  Clogan,  171  111.  462,  63  Am.  St.  Rep.  241, 
49  N.  E.  527,  40  L.  R.  A.  730;  Welch  v.  CaldweU,  226  111. 
488,  80  N.  E.  1014. 

In  creating  a  trust  the  testator  need  not  employ  the 
words  "trust"  or  "trustee."  If  he  has  named  a  person  in 
his  will  and  has  directed  him  to  carry  out  all  or  a  portion 
of  the  provisions  which  have  been  made  for  the  benefit  of 
others  therein,  the  person  thus  named  will  be  held  to  be  a 
*^*  trustee,  and  if  he  cannot  carry  out  the  provisions  of  the 
will  except  the  legal  title  to  the  property  be  held  to  be  in 
him  as  .trustee,  then  he  will  be  held,  by  implication,  to  hold  the 
legal  title  to  the  property  which  he  is  directed  to  convey: 
2  Underbill  on  Wills,  sec.  781;  1  Perry  on  Trusts,  sec.  262; 
2  Pomeroy's  Equity  Jurisprudence,  2d  ed.,  see.  1011;  Hale  v. 
Hale,  125  111.  399,  17  N.  E.  470;  Olcott  v.  Tope,  213  111.  124, 
72  N.  E.  751. 

The  further  contention  is  made  that  the  trust  attempted 
to  be  created  by  the  last  will  and  testament  of  Philip  B. 
Kemmerer,  deceased,  is  so  uncertain  and  indefinite  that  it 
cannot  be  executed.  There  is  no  uncertainty  or  indefinite- 
ness  as  to  the  subject  matter  of  the  trust,  as  all  the  property 
of  which  Philip  B.  Kemmerer  died  seised,  remaining  after 
his  debts  and  funeral  expenses  have  been  paid  and  his 
widow's  rights  under  the  law  have  been  satisfied,  she  hav- 
ing declined  to  take  under  the  will  and  elected  to  take  under 
the  law,  is  devoted  to  the  charitable  purposes  specified  in 
said  last  will  and  testament  of  Philip  B.  Kemmerer,  de- 
jeased.  Neither  is  there  any  uncertainty  or  any  indefinite- 
"ness  as  to  the  object  of  the  charity,  as  the  property  of  the 
testator  set  aside  for  charity  is  to  be  used  in  the  erection 
and  maintenance  of  an  orphans'  home,  and  there  is  a  trus- 
tee named  to  convert  so  much  of  the  property  of  the  tes- 
ftator  into  money  as  may  be  necessary  for  the  purpose  of 
erecting  the  orphans'  home,  and  the  trustee  is  authorized 
.to  rent  the  balance  of  the  land,  to  the  end  that  an  income 
■may  be  produced  from  which  the  orphans'  home,  when 
erected,  can  be  maintained.  The  only  indefinite  and  uncer- 
tain matter  connected  with  the  trust  is  who  are  the  bene- 
ficiaries of  the  trust  which  has  been  created  by  the  testator. 
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It  is  an  essential  feature  of  charitable  trusts  that  the  bene- 
ficiaries are  uncertain.  Mr.  Justice  Gray,  in  the  case  of  Jack- 
son V.  Phillips,  14  Allen,  539,  on  page  556,  defined  a  charity 
as  follows:  "A  charity,  in  the  legal  sense,  may  be  more  fully 
defined  as  a  gift,  to  be  applied  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  number  of  persons, 
^^^  either  by  bringing  their  minds  or  hearts  under  the  in- 
fluence of  education  or  religion,  by  relieving  their  bodies  from 
disease,  suffering  or  constraint,  by  assisting  them  to  establish 
themselves  in  life,  or  by  erecting  or  maintaining  public  build- 
ings or  works  or  otherwise  lessening  the  burdens  of  gov- 
ernment. It  is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature":  See  Crerar  v.  Williams, 
145  111.  625,  34  N.  E.  467,  21  L.  R.  A.  454. 

The  will  of  Philip  B.  Kemmerer  provides  that  an  "or- 
phans' home,"  which  is  the  object  of  the  trust,  is  to  be 
erected  and  supported  "for  the  friendless  poor  of  all  denom- 
inations." The  beneficiaries  of  the  trust  are  therefore  the 
orphan  friendless  poor  of  all  denominations,  and  constitute 
an  indefinite  number  of  persons,  and  the  important  question 
to  be  determined  is,  Is  such  class  so  indefinite  and  uncertain 
that  the  trust  for  charity  created  by  the  testator  must  fail 
for  want  of  beneficiaries  to  enjoy  the  same!  An  examina- 
tion of  the  cases  heretofore  cited  will  readily  satisfy  the 
mind  of  any  discerning  man  that  this  court  from  its  early 
history  has  uniformly  dealt  with  the  greatest  liberality  with 
charitable  trusts,  and  that  much  uncertainty  or  indefinite- 
ness  as  to  beneficiaries  is  permitted  under  the  law  of  this 
state;  and  it  has  been  repeatedly  held  that  a  charitable  trust 
will  not  be  held  to  fail  on  account  of  any  uncertainty  as  to 
the  persons  to  whom  it  is  to  be  applied,  if  there  be  someone 
appointed  to  make  a  selection  and  thereby  render  certain  the 
beneficiaries  who  are  to  enjoy  the  testator's  bounty.  This 
doctrine  proceeds  upon  the  ground  that  that  will  be  re- 
garded as  certain  which  can  be  rendered  certain:  Welch 
V.  Caldwell,  226  lU.  488,  80  N.  E.  1014,  and  cases  cited.  This 
will  provides  this  home  "shall  (be)  controlled  by  the  Presby- 
terian churches  of  central  Illinois."  We  have,  therefore, 
here  designated,  in  express  terms,  the  church  organization 
which  is  to  control  and  manage  this  orphans'  home  when 
it  is  completed,  and  that  control  is  unlimited  except  iu  this: 


I 
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^^^  that  it  is  created  for  the  orphan  friendless  poor  of  all  de- 
nominations. 

It  is  urged,  however,  that  the  Presbyterian  churches  of 
central  Illinois,  as  such,  have  no  corporate  existence,  and 
that  they  cannot  for  that  reason  select  the  beneficiaries  who 
are  to  enjoy  the  benefit  of  the  trust  created  for  charitable 
purposes.  This  contention  proceeds  upon  the  hypothesis 
that  the  designation,  the  orphan  friendless  poor  of  all  de- 
nominations, is  a  too  general  and  indefinite  designation  of 
the  persons  who  are  to  enjoy  the  benefit  of  the  testator's 
bounty.  In  Grand  Prairie  Seminary  v.  Morgan,  171  111.  444, 
49  N.  E.  516,  the  beneficiaries  were  boys  who  resided  in  the 
state  of  Illinois,  between  the  ages  of  twelve  and  eighteen  years, 
and  who  were  unable  to  educate  themselves,  and  such  designa- 
tion of  the  beneficiaries  of  the  charity  was  held  sufficient.  If 
the  designation  of  the  beneficiaries  was  sufficient  in  that  case 
we  do  not  see  why  the  designation  of  the  beneficiaries  in 
this  case  is  not  sufficient. 

If,  however,  it  be  conceded  that  the  designation,  the  or- 
phan friendless   poor  of  all   denominations,   is   too   general 
and  uncertain  a  designation  of  the  beneficiaries,  we  are  of 
the  opinion  that  there  is  found  in  this  will  a  legally  consti- 
tuted body  that  may  determine  the  beneficiaries  who  are  to 
enjoy  the  bounty  of  this  testator.     The  parties  stipulated 
at  the  hearing  that  the  Presbyterian  Synod  ?5f  Illinois  con- 
sisted  of  eleven  presbyteries,   and  that  the   Presbyterian 
Church  of  Assumption,  Illinois,  of  which  Philip  B.  Kemmerer 
was  a  member  is  within  the  boundaries  of  the  presbytery  of 
Mattoon;  that  the  session  of  the  Presbyterian  churches  con- 
sists of  elders  elected  by  the    members,  and  the  pastor  in 
charge,  and  that  the  sessions  and  representatives  from  these 
^sessions  within  a  given  territory  represent  and  constitute  the 
[presbytery  of  that  territory,  and  from  a  map  in  this  record 
jit  appears  that  the  presbyteries  of  Mattoon  and  Springfield 
tare  formed  upon  contiguous  territory  and  are  situated  geo- 
jgraphically  near  the  center  of  the  state.     We  ^^"^  doubt  not 
[the  testator,  in  providing  that  the  orphans'  home  which  the 
nil  directed  should  be  erected  and  maintained  should  be  con- 
strolled  by    the    Presbyterian    churches    of    central    Illinois, 
[meant  to  provide  that  the  ruling  body  or  bodies  of  the  church 
in  central  Illinois  of  which  he  was  a  member  should  have 
control  of  said  orphans'  home  when  erected,  which  appear 
Am.  St.  Eep.,  Vol.  122—12 
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to  be  the  presbyteries  of  Mattoon  and  Springfield  of  the 
Presbyterian  church  of  Illinois.  The  testator  having  con- 
ferred the  power  upon  these  ruling  bodies  in  the  church 
to  which  he  belonged  to  control  the  orphans'  home  which  he 
provided  by  his  will  should  be  erected  and  maintained,  we 
think  it  clear  said  bodies  have  ample  power  to  designate 
the  beneficiaries  who  are  to  enjoy  the  testator's  bounty — 
that  is,  to  determine  what  orphan  friendless  poor  of  all  de- 
nominations shall  be  admitted  to  the  benefits  of  said  orphans'^ 
home.  We  also  think  it  clear  that  the  testator  intended  that 
his  wife,  whom  he  named  as  executrix  of  his  will,  should  pro- 
vide the  funds  with  which  to  erect  said  home;  that  he  in- 
tended to  confer  upon  her  the  power  to  sell  real  estate  if 
such  sale  should  become  necessary  in  order  to  obtain  such 
funds,  and  that  he  intended  to  confer  upon  her  power  to 
cause  said  orphans'  home  to  be  erected,  and  that  she  should 
rent  his  real  estate  and  loan  the  personal  property,  and  from 
such  rents  and  income  provide  a  fund  for  the  support  of  said 
orphans'  home,  and  said  home,  when  erected,  should  be  con- 
trolled by  the  ruling  body  or  bodies  of  the  church  of  which 
he  was  a  member,  located  in  central  Illinois,  and  that  the 
persons  who  should  enjoy  his  bounty  should  be  designated  by 
the  ruling  power  in  the  church  of  which  he  was  a  member. 
This  being  true,  the  trust  can  be  maintained  and  carried  into 
effect,  we  think,  without  difficulty. 

The  will  set  apart  certain  of  the  lands  owned  by  the  tes- 
tator, located  near  Assumption,  for  a  site  for  the  orphans' 
home,  and  provided  that  certain  other  lands  located  in  that 
vicinity  should  be  sold  to  provide  a  fund  w^ith  which  to  erect 
^^®  the  orphans'  home.  The  codicil  changed  the  location 
somewhat,  and  provided  that  certain  lands  belonging  to  the 
testator  located  in  Clay  county  should  be  sold  to  raise  a  fund 
with  which  to  erect  an  orphans'  home,  and  it  is  averred  in 
the  bill  that  the  Clay  county  lands  were  sold  by  the  testator 
in  his  lifetime,  and,  it  is  argued,  for  that  reason  the  trust 
cannot  be  carried  into  effect.  In  Grand  Prairie  Seminary  v. 
Morgan,  171  111.  444,  49  N.  E.  516,  where  the  object  of  the 
trust  was  to  establish  a  school  for  the  purpose  of  educating 
boys  who  resided  in  the  state  of  Illinois,  between  the  ages  of 
twelve  and  eighteen  years,  and  who  are  unable  to  educate 
themselves,  on  page  449  this  court  said:  ** Appellant  contends- 
the  bequest  to  trustees  is  void  for  uncertainty.  The  bequest 
in  this  ease  is  one  for  charitable  uses,  and  is  within  the  letter 
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and  spirit  of  the  statute  43  Elizabeth,  chapter  4,  which  is  in 
force  in  this  state :  Heuser  v.  Harris,  42  111.  425.  Story  says : 
'Another  principle  equally  well  established  is,  that  if  the  be- 
quest be  for  charity  it  matters  not  how  uncertain  the  persons 
or  the  objects  may  be,  or  whether  the  persons  who  are  to  take 
are  in  esse  or  not,  or  whether  the  legatee  be  a  corporation 
capable  in  law  of  taking  or  not,  or  whether  the  bequest  can  be 
carried  into  exact  execution  or  not,  for  in  all  these  and  the  like 
eases  the  court  will  sustain  the  legacy  and  give  it  effect  accord- 
ing to  its  own  principles;  and  where  a  literal  execution  be- 
comes inexpedient  or  impracticable,  the  court  will  execute  it 
as  nearly  as  it  can  according  to  the  original  purpose,  or  as 
(as  the  technical  expression  is)  cy  pres':  Story's  Equity  Ju- 
risprudence, sec.  1169.  The  rule  laid  down  by  Story  was  ap- 
proved by  this  court  in  Heuser  v.  Harris,  42  111.  425,  and  later 
in  Andrews  v.  Andrews,  110  111.  223." 

In  this  state  the  statute  of  43  Elizabeth,  chapter  4,  is  a 
part  of  the  common  law  (Heuser  v.  Harris,  42  111.  425;  An- 
drews V.  Andrews,  110  111.  223),  and  the  efforts  of  the  courts 
of  this  state  have  always  been  to  sustain  a  gift  for  char- 
ity if  it  can  be    done,  and    while  the    courts  of  this    state 
*^®  do  not  assume  to  exercise  the  prerogative  powers  which 
the  courts  of  England  have  at  times  exercised,  if  a  trust  for 
charity  is  sufficiently  certain  to  enable  the  courts,   in  the 
exercise  of  their  ordinary  chancery  powers,  to  carry  out  the 
donor's  charitable  intent,  they  will  not  allow  the  trust  to 
fail   (Welch  v.  Caldwell,  226  III.  488,  80  N.  E.  1014)  ;  and 
the  fact  that  the  fund  will  be  depleted  one-half  by  reason  of 
the  fact  that  the  widow  has  taken  under  the  law  and  not 
Lunder  the  will,  will  not  defeat  the  trust  (Oilman  v.  Hamil- 
[ton,  16  111.  225),  as  other  means  may  be  donated  toward  the 
[erection  and  maintenance  of  said  orphans'  home  and  the  tes- 
[tator's  object  thereby  fully  accomplished.     It  was  said  by 
the  court  in  the  Gilman  case,  on  page  229:  ''Very  few  dona- 
[tions  of  this  kind  are  alone  sufficient  to  accomplish  fully 
the  designs  and  objects  of  the  benevolent.     Should  all  dona- 
tions be  tested  by  a  rule  of  sufficiency  in  themselves,  there 
[would  be  but  few  that  might  not  be   diverted   from  the 
[original  purpose  to  some  other  as  near  like  it  as  could  be 
[readily  found,   and   especially  would  this  be  true   of  the 
foundation  or  first  donation  beginnings.     We  have  but  few 
jducational  institutions,  however  well  endowed  at  this  day^ 
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whose  earliest  donations  might  not  have  been  diverted  for 
the  same  reasons." 

As  we  understand  this  record,  there  are  ample  funds  in 
the  hands  of  the  executrix  to  erect  the  orphans'  home  pro- 
vided for  in  the  will,  so  that  no  sale  of  real  estate  will  be 
necessary  for  that  purpose.  If,  however,  a  sale  should  be 
necessary,  the  widow  clearly  has  the  power,  under  the  terms 
of  the  will,  conferred  upon  her  by  implication,  to  make  such 
sale.  The  will  speaks  only  from  the  death  of  the  testator, 
and  if  at  the  time  of  his  death  he  did  not  own  the  real  es- 
tate designated  in  the  codicil  as  the  site  upon  which  he 
desired  the  orphans'  home  should  be  erected,  the  orphans' 
home  might  properly  be  erected  upon  the  site  designated 
in  the  will,  which  we  understand  from  the  record  he  did 
own  at  the  time  of  his  death.  In  any  event,  the  site  is  not 
very  material.  The  charity  or  charitable  use  impressed  upon 
^^®  the  estate  is  the  important  thing,  and  the  trust  should  be 
so  administered  as  to  carry  out,  as  nearly  as  possible,  the 
intention  of  the  testator  as  expressed  in  his  last  will  and 
testament  as  admitted  to  probate. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  enter  a 
decree  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded  with  directions. 

Mr.  Justice  Farmer  dissenting. 


The  Judgments  of  a  Probate  Court  rendered  in  the  exercise  of  its 
jurisdiction,  are  accorded  the  same  favorable  intendments  and  im- 
munity from  collateral  attack  as  those  of  courts  of  general  jurisdic- 
tion: Hare  v.  Shaw,  84  Ark.  32,  120  Am.  St.  Eep.  17;  Bobbins  v. 
Boulware,  190  Mo.  33,  109  Am.  St.  Eep.  746;  Stucky  v.  Watkins,  112 
Ga.  268,  81  Am.  St.  Eep.  47;  J,  B.  Watkins  Land  Co.  v.  Mullen,  62 
Kan.  1,  84  Am.  St.  Eep.  372. 

In  the  Creation  of  Charities  a  degree  of  vagueness  and  uncertainty  is 
indulged:  See  the  note  to  Fiefield  v.  Van  Wyck,  64  Am.  St.  Eep. 
756.  A  specific  bequest  for  the  benefit  of  the  poor  as  a  class,  remain- 
ing uncertain  only  as  to  the  selection  of  the  beneficiaries  by  the 
trustee  named,  is  not  void:  Grant  v,  Saunders,  121  Iowa,  80,  100 
Am.  St.  Eep.  310.  A  bequest  to  the  "Southern  Baptist  Theological 
Seminary  at  Louisville,  Kentucky,"  and  a  bequest  to  the  "Foreign 
Mission  Board  now  at  Eichmond,  Virginia,"  no  trustees  being  named 
and  no  specific  purposes  being  mentioned  to  which  the  funds  are  to 
be  applied,  is  valid:  Snider  v.  Snider,  70  S.  C.  555,  106  Am.  St.  Eep. 
754.  A  devise  to  an  executor  to  be  by  him  distributed  "to  the  poor 
in  his  discretion"  creates  a  gift  sufficiently  definite  to  be  enforced: 
Thompson  v.  Brown,  116  Ky.  102,  105  Am.  St.  Eep.  194.  And  a  devise 
of  property  in  trust  to  establish  a  college  for  educating  "as  many 
poor  white  male  orphans,  born  of  reputable  parents,  as  the  income 
shall  be  adequate  to  maintain,"  is  not  void  for  indefiniteness:  Clay- 
ton V.  Halletrt,  30  Colo.  231,  97  Am.  St.  Eep.  117. 
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That  a  Gift  for  Charitable  Purposes  will  not  be  allowed  to  fail  for 
want  of  a  trustee,  see  Grant  v.  Saunders,  121  Iowa,  80,  100  Am.  St. 
Bep.  310;  Snider  v.  Snider,  70  S.  C.  555,  106  Am.  St.  Eep.  754. 

As  to  What  are  Charitable  Uses  and  Tnists,  see  the  note  to  floeffer 
▼,  Clogan,  63  Am.  St.  Eep.  248. 


PEOPLE  V.  ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

[233  IlL  378,  84  N.  E.  368.] 

CORPORATIONS.— The  General  Eule  in  Regard  to  the  Power 

of  corporations  is  that  they  may  exercise  those  powers  expressly  given 
and  such  others  as  are  necessary  to  carry  the  express  powers  into 
effect,     (p.  186.) 

CORPORATIONS — ^Implied  Powers. — A  power  of  a  corporation 
which  the  law  will  regard  as  existing  by  implication  must  be  one  in 
a  sense  necessary — that  is,  needful,  suitable  and  proper  to  accomplish 
the  object  of  the  grant;  one  that  is  directly  and  immediately  appro- 
priate to  the  execution  of  the  specific  powers,  and  not  one  that  has 
but  a  slight,  indirect  or  remote  relation  to  the  specific  purposes  of 
the  corporation,     (p.  186.) 

CORPORATIONS. — The  Implied  Powers  of  a  Corporation  are 
Never  Allowed  to  Enlarge  Express  Powers,  so  as  to  warrant  the 
corporation  in  devoting  its  capital  to  purposes  not  expressly  author- 
ized, or  to  engage  in  enterprises  not  directly,  but  only  remotely,  con- 
nected with  its  specific  corporate  purposes,     (p.  188.) 

RAILROADS — ^Duty  to  Furnish  Warehouse  Facilities. — There  is 
nothing  in  the  statute  of  Illinois  imposing  the  duty  on  a  railroad 
company  to  furnish  public  warehouse  facilities  or  to  engage  in  the 
business  of  public  warehousing  and  issue  receipts  to  meet  the.  wants 
or  convenience  of  members  of  a  trading  exchange,     (p.  188.) 

RAILROADS — Power  to  Operate  Warehouse. — A  railroad  com- 
pany has  no  power,  either  express  or  implied,  to  own  and  operate  a 
public  warehouse  as  an  incident  to  public  purposes  as  a  public  carrier, 
(p.  189.) 

RAILROAD — ^Maintenance  of  Warehouses. — The  fact  that  a 
railroad  company  has  for  many  years  devoted  its  property  to  use  as 
warehouses  for  the  convenience  of  a  board  of  trade  does  not  impress 
the  property  with  such  a  public  use  as  prevents  the  company  from 
discontinuing  the  warehouses,     (pp.   194,   195.) 

W.  H.  Stead,  attorney  general,  John  J.  Healy,  state's  at- 
torney, and  Henry  S.  Robbins,  for  the  appellants. 

John  G,  Drennan,  W.  S.  Kenyon,  J.  M.  Dickinson,  "W.  S. 
Oppenheim,  Moran,  Mayer  &  Meyer,  Benjamin  S.  Cable, 
Chester  M.  Dawes,  Herbert  Haase,  James  E.  Munroe  and 
George  P.  Merrick,  for  the  appellees. 
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879  VICKERS,  J.  This  is  an  information  in  the  nature  of 
a  bill  in  equity  filed  by  the  people  of  the  state  of  Illinois, 
by  the  state 's  attorney  of  Cook  county,  on  the  relation  of  the 
Chicago  Board  of  Trade,  to  enjoin  the  Illinois  Central  Rail- 
road Company,  the  Central  Elevator  Company,  and  certain 
individuals  who  have  control  and  management  of  certain 
public  grain  elevators,  from  discontinuing  the  operation  of 
such  grain  elevators  as  public  warehouses  of  class  "A." 
Upon  the  execution  of  a  bond  in  the  sum  of  $20,000  by 
the  Chicago  Board  of  Trade  a  temporary  injunction  was 
awarded  in  accordance  with  the  prayer  of  the  information. 
Subsequently,  by  amendment,  the  Chicago  Board  of  Trade, 
as  relator,  was  stricken  from  the  information,  and  the  cause 
^^^  thereafter  proceeded  in  the  name  of  the  people,  by  John 
J.  Healy,  state's  attorney  of  Cook  county.  The  defendants 
filed  a  motion  to  dissolve  the  injunction,  which,  upon  a 
hearing  before  Judge  Honore,  of  the  circuit  court  of  Cook 
county,  was  sustained  and  the  information  dismissed  for 
want  of  equity.  From  this  decree  the  people  of  the  state 
of  Illinois  have  prosecuted  an  appeal  to  this  court. 

By  an  order  entered  in  vacation  by  Mr.  Justice  Carter, 
of  this  court,  the  temporary  injunction  was  continued  in 
force  until  the  final  hearing  of  this  appeal.  Similar  in- 
formations were  filed  against  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  et  al.,  and  the  Chicago,  Rock 
Island  and  Pacific  Railway  Company  et  al.  These  cases 
have  been  consolidated  in  this  court  and  will  be  disposed 
of  as  one  case. 

The  material  averments  of  the  information  are,  that  the 
Illinois  Central  Railroad  Company  is  a  common  carrier, 
created  by  special  statute  of  this  state,  with  power  to  locate, 
construct,  maintain  and  operate  a  railroad  between  different 
terminals  in  this  state,  and  with  power  to  acquire,  by  pur- 
chase or  condemnation,  and  to  hold,  such  real  and  personal 
estate  as  may  be  needful  to  carry  into  effect  the  purposes 
and  objects  of  said  special  statute;  that  among  other  lands 
acquired  by  said  company  for  railroad  purposes  were  two 
parcels  of  land  in  Chicago  contiguous  to  the  Chicago  river 
and  Lake  Michigan,  upon  which  private  parties  erected  two 
grain  warehouses  of  a  joint  capacity  of  two  and  one-half 
million  bushels,  equipped  with  different  compartments,  ele- 
vating machinery  and  apparatus,  in  which  warehouses  grain 
of  the  same  ^rade  might  be  mixed  and  stored  in  bulk ;  that 
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these  warehouses  were  acquired  by  said  railroad  company 
and  leased  to  private  corporations,  who  have  operated  one 
or  both  as  public  warehouses  of  class  "A";  that  switch 
tracks  were  constructed  by  said  company  from  its  main  lines 
to  said  warehouses,  so  that  cars  loaded  with  grain  coming 
into  Chicago  over  its  lines  could  be  run  directly  to  said 
S81  warehouses,  and  by  means  of  said  appliances  such  grain 
could  be  promptly  and  mechanically  unloaded  from  cars  to 
said  (elevators  or  warehouses  and  from  said  elevators  or 
warehouses  unloaded  into  vessels  and  other  cars;  that  with 
the  exception  of  a  short  period  when  said  elevators  were 
destroyed  by  the  fire  of  1871,  at  least  one  of  said  ware- 
houses has  been  since  1856  continuously  conducted  and 
maintained,  with  the  sanction  of  said  railroad  company,  as 
a  public  warehouse  of  class  "A,"  and  said  railroad  company 
has  invited  shippers  of  grain  over  its  line  to  have  grain 
shipped  by  them  over  said  lines  and  unloaded  into  the  said 
warehouses  and  has  held  out  such  elevators  or  warehouses 
to  the  public  as  public  warehouses,  so  that  at  all  times  since 
1856,  except  during  the  interval  of  the  rebuilding  of  the 
warehouses  caused  by  the  fire,  every  shipper  of  grain  over 
said  railroad  has  at  all  times  been  able  to  have  his  grain 
unloaded  into  a  public  warehouse  in  Chicago  and  to  have 
issued  to  him  a  warehouse  receipt  representing  said  grain, 
and  to  have  said  grain  there  remain  until  the  shipper  could 
advantageously  sell  or  reship  the  same,  and  in  case  of  re- 
shipment  to  other  points,  to  expeditiously  and  economically 
and  mechanically  unload  such  grain  upon  cars  or  boats  for 
reshipment,  and  no  shipper  of  grain  over  said  lines  has 
since  said  year  been  obliged  to  unload  said  grain  from  cars, 
or  been  deprived  of  having  his  grain  unloaded  into  a  public 
grain  elevator  or  warehouse,  or  been  deprived  of  the  facili- 
ties for  economically  and  mechanically  and  expeditiously 
transferring  said  grain  to  other  cars  or  boats,  to  be  shipped 
to  points  beyond  Chicago,  which  said  warehouses  afford; 
that  grain  shippers  have  become  accustomed  to  rely  upon 
and  have  adjusted  their  business  methods  to  this  manner 
of  handling  grain  in  Chicago,  and  that  if  said  warehouses 
were  now  to  cease  to  be  conducted  as  public  warehouses  of 
class  "A"  irreparable  injury  would  result  to  them. 

The  information,  proceeding,  stated  the  amount  of  grain 
shipped  and  stored  for  a  period  of  thirty-two  years,  and 
^**^  that  it  would  be  impossible  to  properly  handle  or  reship 
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all  grain  coming  into  Chicago  over  the  lines  of  said  railroad 
without  the  use,  as  public  warehouses,  of  one  or  both  of 
said  elevators,  or  others  of  like  construction,  situation  and 
capacity,  and  the  issuance  of  warehouse  receipts ;  that  dur- 
ing all  this  time  elevators  have  been  operated  by  private 
parties,  and  that  since  1886  said  elevators  have  been  leased 
to  appellee  the  Central  Elevator  Company;  that  the  appel- 
lees the  members  of  the  firm  of  Bartlett,  Frazier  &  Carring- 
ton,  who  were  the  stockholders  of  the  appellee  the  Central 
Elevator  Company,  have  announced  that  after  July  1,  1907, 
"they  would  not  comply  with  the  rules  of  said  board  and 
make  their  receipts  regular  for  delivery  upon  contracts  upon 
said  board  of  trade,"  and  that  neither  of  the  said  ware- 
houses will  remain  or  be  conducted  as  a  public  warehouse. 
The  information  further  says  that  there  are  now  no  other 
public  grain  warehouses,  except  one  of  the  said  elevators 
or  warehouses  operated  by  appellee  the  Central  Elevator 
Company,  in  the  city  of  Chicago  upon  the  lines  of  said  Illi- 
nois Central  Railroad  Company;  that  if  shippers  of  grain 
to  Chicago  over  the  lines  of  said  railroad  company  were 
now  to  be  deprived  of  having  their  grain  unloaded  into  pub- 
lic warehouses  and  having  it  remain  there  until  resold  or 
reshipped,  and  having  issued  to  them,  while  said  grain  is 
in  store,  warehouse  receipts  of  the  character  to  be  current 
in  Chicago,  their  right  to  market  and  sell  their  grain  in 
Chicago  will  be  much  impaired;  that  the  people,  and  es- 
pecially those  engaged  in  raising,  shipping,  handling  or  sell- 
ing of  grain  in  this  state,  will  be  unduly  prejudiced  if  a 
temporary  injunction  should  not  issue  against  appellees,  im- 
mediately and  without  notice. 

The  information  further  charges  "that  the  Chicago  Board 
of  Trade  has  had  for  many  years,  and  now  has,  a  rule  pre- 
scribing that  to  make  elevator  receipts  issued  by  any  public 
grain  elevator  in  Chicago  deliverable  upon  contracts  made 
upon  said  board  of  trade,  the  manager  of  such  warehouse 
^^^  shall  conduct  such  warehouse  in  accordance  with  the 
laws  of  the  state  of  Illinois,  and  shall  give  a  bond  to  the 
board  of  trade  to  protect  its  members  against  any  failure  of 
said  warehouseman  to  properly  conduct  said  warehouse; 
that  for  many  years,  and  during  all  the  time  such  rule  has 
been  in  force,  every  public  grain  warehouse  of  class  'A'  in 
Chicago  has  complied  with  this  requirement  and  thereby 
made  its  receipts  regular  for  delivery  on  the  said  board  of 
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trade,  where  most  of  the  business  of  buying  and  selling  grain 
for  present  and  future  delivery  in  the  city  of  Chicago  is 
transacted,  ....  and  that  much  of  said  grain  since  the 
year  1856  has  been,  and  now  is,  sold  upon  such  exchange  for 
future  delivery  and  before  its  arrival  in  Chicago,  and  that 
by  the  usages  of  trade  and  the  rules  of  such  exchange  which 
have  prevailed  during  all  of  said  time,  such  future  contracts 
can  only  be  performed  by  the  delivery  of  warehouse  receipts 
issued  by  public  warehouses  located  in  Chicago." 

The  question  over  which  the  most  serious  contention  ex- 
ists in  this  case  is  whether  the  railroad  company  has  the 
power,  under  its  charter,  to  maintain  and  operate,  or  cause 
*®*  to  be  operated,  the  elevators  in  question  as  public  ware- 
houses of  class  "A."  If  the  prayer  of  perpetual  injunc- 
tion is  granted,  the  duty  of  the  railroad  company  to  main- 
tain these  elevators  as  public  warehouses  would  thereby  be 
legally  established.  There  are  only  two  methods  by  which 
the  railroad  company  could  comply  with  the  decree  if  the 
injunction  were  granted.  The  railroad  company  must  either 
operate  the  elevators  itself,  or  lease  them  to  other  persons 
and  require  the  lessees  to  comply  with  the  decree.  If  the 
latter  course  be  pursued,  the  primary  responsibility  would 
rest  on  the  railroad  company.  It  could  not  excuse  itself 
for  a  failure  to  obey  the  decree  by  showing  that  it  had 
contracted  with  another  to  perform  the  duty  required  of  it. 

Appellants  suggest  that  the  power  of  the  railroad  com- 
pany to  operate  the  elevators  in  question  directly,  as  public 
warehouses,  does  not  arise  as  a  practical  question,  since  by 
making  the  rentals  reasonable  the  company  would  always 
be  able  to  find  some  one  who  would  be  willing  to  lease  the 
elevators  and  agree  to  operate  them  in  the  required  manner. 
We  fail  to  see  the  force  of  this  contention.  If  the  railroad 
company  does  not  possess  the  power  to  directly  engage  in 
the  warehouse  business,  it  would  seem  to  be  paradoxical  to 
compel  it  to  contract  with  another  to  carry  on  such  business 
and  hold  it  responsible  for  the  faithful  observance  of  the 
decree  by  such  third  party.  In  First  M.  B.  Church  of  Chi- 
cago V.  Dixon,  178  111.  260,  52  N.  E.  887,  this  court  held 
that  the  church,  having  no  power  to  devote  its  real  estate 
to  secular  purposes  for  gain,  could  not,  by  executing  a  lease, 
authorize  its  lessee  to  erect  a  building  to  be  used  as  an  office 
building,  even  though  a  part  of  such  building  was  reserved 
for  the  use  of  the  congregation  as  a  place  for  religious  wor- 
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ship:  See,  also,  Thomas  v.  West  Jersey  R.  R.  Co.,  101  U.  S. 
71,  25  L.  ed.  950. 

Appellants,  do  not,  however,  seem  to  rest  much  confidence 
in  the  suggestion  above  referred  to.  Recognizing  the  real 
question  to  be  the  existence  or  nonexistence  of  the  power 
in  the  railroad  company  to  6wn  and  operate  these  ware- 
houses, ^^''^  they  unreservedly  assert  that  the  company  has 
power  to  both  own  and  operate  the  warehouses  in  connection 
with  and  as  a  part  of  its  railroad.  The  general  rule  in  re- 
gard to  the  powers  of  corporations,  established  by  many  de- 
cisions of  this  court,  is,  that  they  may  exercise  those  powers 
expressly  given  and  such  others  as  are  necessary  to  carry 
the  express  powers  into  effect:  Rockhold  v.  Canton  Masonic 
Ben.  Soc,  129  111.  440,  21  N.  E.  794,  2  L.  R.  A.  420 ;  People 
V.  Pullman's  Palace  Car  Co.,  175  111.  125,  51  N.  E.  664,  64 
L.  R.  A.  366.  It  is  not  contended  that  the  power  to  own 
and  operate  public  warehouses,  as  a  business,  is  expressly 
conferred  by  the  special  charter  of  the  Illinois  Central  Rail- 
road Company  or  by  any  general  law  relating  to  railroads 
in  this  state.  Appellants'  contention  is  that  the  power  con- 
tended for  is  implied,  because  its  exercise  is  necessary 
in  order  to  enable  the  railroad  company  to  accomplish  its 
duties  as  a  common  carrier  of  grain.  A  power  which  the 
law  will  regard  as  existing  by  implication  must  be  one  in 
a  sense  necessary — that  is,  needful,  suitable  and  proper 
to  accomplish  the  object  of  the  grant;  one  that  is  directly 
and  immediately  appropriate  to  the  execution  of  the  specific 
powers,  and  not  one  that  has  but  a  slight,  indirect  or  remote 
relation  to  the  specific  purposes  of  the  corporation:  Chicago 
Gas  Light  Co.  v.  People's  Gas  Light  Co.,  121  111.  530,  2  Am. 
St.  Rep.  124,  13  N.  E.  169;  People  v.  Pullman's  Palace  Car 
Co.,  175  111.  125,  51  N.  E.  664,  64  L.  R.  A.  336. 

A  public  warehouse  is  defined  by  the  constitution  of  this 
state  as  follows:  "All  elevators  or  storehouses  where  grain 
or  other  property  is  stored  for  a  compensation,  whether 
the  property  stored  be  kept  separate  or  not,  are  declared  to 
be  public  warehouses."  By  the  statutes  of  th6  state  pub- 
lic warehouses  are  divided  into  three  classes,  designated  as 
classes  "A,"  "B"  and  "C."  Public  warehouses  of  class 
"A"  include  all  warehouses,  elevators  and  granaries  in 
which  grain  is  stored  in  bulk  and  in  which  the  grain  of  dif- 
ferent owners  is  mixed  together  so  that  the  identity  of  dif- 
ferent lots  cannot  be  accurately  preserved.    Warehouses,  ele- 
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vators  or  granaries  of  class  "A"  are  only  located  in  cities 
having  ^^^  not  less  than  100,000  inhabitants.  The  statute  in 
relation  to  warehouses  of  this  class  provides  that  before  the 
warehouseman  shall  enter  upon  his  business  he  shall  give  a 
bond  and  take  out  a  license  to  act  as  such  public  warehouse- 
man. When  he  has  obtained  his  license  he  is  thereupon  re- 
quired to  store  grain  tendered  to  him  by  the  public ;  to  care 
for  the  grain ;  to  issue  warehouse  receipts  therefor  and  cancel 
the  same  upon  delivery;  make  regular  reports  of  the  con- 
dition of  the  grain,  amount  stored,  and  all  other  matters 
connected  with  his  business  as  a  public  warehouseman  of 
class  "  A. "  Among  the  duties  required  of  public  warehouse- 
men by  the  statute  is,  that  the  warehouse  shall  be,  in  fact, 
what  its  name  implies — a  public  warehouse — in  the  sense 
that  it  must  serve  the  public  by  accepting  and  storing  grain 
tendered  for  storage  by  all  persons  indiscriminately. 

It  will  be  observed  that  the  information  does  not  seek 
to  compel  the  railroad  company  to  provide  warehouse  facili- 
ties for  such  grain  as  it  transports  to  Chicago  as  a  common 
carrier,  but  the  prayer  is,  in  effect,  that  the  company  shall 
continue  to  operate,  or  cause  to  be  operated,  the  two  ele- 
vators in  question  as  public  warehouses  of  class  "A."  Nor 
is  there  any  averment  in  the  information  that  any  shipper 
of  grain  over  the  railroad  has  been  denied  ample  storage 
facilities  or  that  there  is  any  threat  to  so  deny  them.  But 
it  is  insisted  by  appellants  that  the  maintenance  of  such 
warehouses  is  incidental  to  and  necessary  in  connection  with 
the  railroad's  duty  to  the  public  as  a  common  carrier  of 
grain. 

The  primary  purpose  of  a  commercial  railroad  is  to  carry 
freight  and  passengers  for  hire  from  one  point  to  another 
on  its  line.  Such  corporations  obtain  valuable  franchises 
from  the  state,  and  in  return  they  engage  to  carry,  without 
discrimination,  for  all  persons  who  see  proper  to  employ 
them.  To  enable  such  corporations  to  discharge  their  func- 
tions they  must,  of  necessity,  exercise  various  powers  not 
expressly  granted  by  their  charters.  Powers  are  given, 
^^"^  by  implication,  to  discharge  all  duties  which  such  cor- 
porations owe  to  the  public.  Whenever  the  law  exacts  a 
duty  of  a  corporation  to  the  public,  the  existence  of  the  duty 
implies  the  power  to  perform  it.  It  would  be  idle  for  the 
state  to  impose  a  duty  on  such  companies  and  at  the  same 
time  withhold  from  them  the  power  to  perform  it.    Implied 
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powers  are  never  allowed  to  enlarge  express  powers,  so  as 
to  warrant  the  corporation  in  devoting  its  capital  to  pur- 
poses not  expressly  authorized,  or  to  engage  in  enterprises 
not  directly,  but  only  remotely,  connected  with  its  specific 
corporate  purposes :  First  M.  E.  Church  of  Chicago  v.  Dixon, 
178  111.  260,  52  N.  E.  887.  It  is  the  duty  of  every  railroad 
corporation  which  shall  receive  any  grain  in  bulk  for  trans- 
portation to  any  place  within  this  state  to  transport  the 
same  and  deliver  it  to  the  consignee,  provided  such  delivery 
can  be  made  over  any  lines  of  road  which  the  carrier  is  per- 
mitted to  use,  and  all  railroads  are  required  to  permit  con- 
nections to  be  made  and  maintained  with  their  tracks  to  and 
from  any  and  all  public  warehouses  where  grain  is  or  may  be 
stored:  Kurd's  Stats.  1905,  c.  114,  sec.  3. 

It  will  thus  be  seen  that  there  is  nothing  in  the  statute 
imposing  the  duty  on  a  railroad  company  to  furnish  public 
warehouse  facilities  or  to  engage  in  the  business  of  public 
warehousing  and  issue  receipts  to  meet  the  wants  or  conven- 
ience of  members  of  a  trading  exchange.  It  may  be  con- 
ceded that,  as  incidental  to  their  duty  to  transport  grain  in 
bulk,  railroad  companies  may,  under  some  circumstances, 
have  the  power  to  furnish  storage  room  for  grain  at  im- 
portant transfer  points  temporarily,  to  enable  the  owner  to 
collect  enough  for  a  cargo  where  the  grain  is  to  be  re- 
shipped  by  water,  and  it  is  well  known  that  many  railroads 
maintain  grain  elevators  for  such  purposes;  but  such  stor- 
age contemplates  a  rotation,  so  that  no  one  shipper  or  con- 
signee can  monopolize  all  the  storage  room  and  hold  the 
same  indefinitely  or  until  the  market  seems  to  justify  him 
in  selling  his  grain.  The  duty  of  the  railroad  company  to 
^®®  the  public  to  transport  all  the  grain  that  is  offered  for 
transportation  forbids  the  company  from  adopting  a  method 
of  business  which  would  permit  third  parties,  over  whom 
the  company  has  no  control,  to  use  its  storerooms  and  ware- 
houses indefinitely,  to  the  exclusion  of  other  patrons  and 
the  embarrassment  of  the  company  in  the  performance  of 
its  duty  as  a  carrier.  The  combined  capacity  of  the  two 
elevators  in  question  is  2,500,000  bushels,  which  is  less  than 
ten  per  cent,  of  the  grain  annually  transported  to  Chicago 
by  the  Illinois  Central  Railroad  Company.  If  appellants' 
contention  is  sustained,  it  would  be  possible  for  one  buyer 
of  grain  to  monopolize  all  the  bins  in  these  two  elevators. 
One  person  might  thus  become  the  owner  of  all  the  grain 
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in  the  elevators.  Appellants  would  compel  the  railroad  com- 
pany, or  its  lessees  in  charge  of  the  elevators,  to  issue  such 
owner  warehouse  receipts  for  the  grain  stored.  As  long 
as  the  owner  is  willing  to  pay  storage  charges  to  a  public 
warehouse  we  know  of  no  law  limiting  the  time  of  storage. 
Under  the  possible  condition  suggested,  the  ability  of  the 
railroad  company  to  serve  the  public  would  be  dependent 
upon  the  will  and  pleasure  of  the  owner  of  the  grain  in 
the  elevators.  While  this  might  be  a  great  convenience  to 
persons  engaged  in  trading  on  the  board  of  trade,  we  are 
unable  to  see  how  the  public  generally  will  be  benefited  or 
the  railroad  company  will  thereby  be  the  better  able  to  dis- 
charge its  duties  as  a  carrier.  The  producer  and  consumer 
of  grain  alike  require  the  services  of  railroad  companies  to 
transport  grain  from  the  former  to  the  latter,  but  neither 
will  be  benefited  by  having  the  grain  lodged  in  a  public 
warehouse  at  some  intermediate  point  for  an  indefinite  time, 
in  order  to  allow  speculators  to  use  the  receipts  representing 
such  grain  as  a  trading  commodity.  That  a  railroad  com- 
pany has  no  power,  either  express  or  implied,  to  own  and 
operate  a  public  warehouse  as  an  incident  to  public  purposes 
as  a  public  carrier,  is  in  our  opinion  supported  by  sound 
reason  and  authority. 

389  In  Franklin  Nat.  Bank  v.  Whitehead,  149  Ind.  560, 
63  Am.  St.  Rep.  302,  49  N.  E.  592,  39  L.  R.  A.  725,  it  was 
held  that  the  only  corporations  organized  for  the  purpose  of 
carrying  on  the  business  of  warehousemen  were  authorized 
to  take  out  a  license  to  conduct  a  general  warehouse  business, 
notwithstanding  the  statute  of  that  state  provided  that  "any 
person  or  incorporated  company"  might  obtain  a  permit  to 
keep  a  public  warehouse.  In  that  case  a  corporation  for 
manufacturing  purposes  applied  for  and  obtained  a  license  to 
keep  a  public  warehouse.  It  issued  warehouse  receipts  upon 
its  own  products  on  hand  and  pledged  such  receipts  as  se- 
curity to  the  bank.  It  was  held  that  the  warehouse  receipt 
was  void  and  conferred  no  rights  upon  the  bank,  for  the  rea- 
son that  the  corporation  issuing  such  receipt  was  not  incor- 
porated for  the  purpose  of  conducting  a  warehouse  business. 

Louisiana  v.  Southern  Pacific  Ry.  Co.,  52  La.  Ann.  1822, 
28  South.  372,  is  a  case  very  much  like  the  one  at  bar.  In 
disposing  of  the  case  then  before  the  court  the  supreme  court 
of  Louisiana  said :  "We  are  of  the  opinion  that  the  defendant 
company  is  not  authorized  to  receive  for  storage,  for  hire,  in 
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warehouses,  goods  or  produce  which  have  not  been  received 
by  it  under  and  from  shipments  by  its  road  or  for  ship- 
ments upon  its  road.  We  think  it  authorized  to  receive  them 
for  storage  in  warehouses  under  and  from  shipments  upon 
its  road  and  for  shipments  by  its  road,  to  the  extent  that 
such  storage  is  in  fulfillment  of  its  obligations  as  a  com- 
mon carrier,  and  not  otherwise  and  no  longer.  We  do  not 
consider  that  storage  of  such  goods  and  merchandise  by  de- 
fendant in  warehouses,  for  hire,  is  incidental  to  its  business 
as  a  railroad  corporation  and  common  carrier  when  the 
storage  is  made  under  either  an  express  or  implied,  special 
or  general,  agreement  with  shippers  or  consignees,  either  be- 
fore or  at  the  time  of  shipment  or  on  receipt  of  goods,  that 
they  should  be  received  and  held  for  storage,  for  hire,  either 
for  a  fixed  time  or  at  the  will  of  the  shippers  or  consignees. 
We  have  already  stated  that  permanence  in  the  storage  is, 
^^^  in  our  opinion,  inconsistent  with  the  idea  of  its  being  in- 
cidental to  the  operation  of  a  railroad  corporation  or  neces- 
sary for  its  business  as  a  common  carrier.  The  fact  that 
by  availing  itself  of  its  control  of  switches,  tracks  and 
superior  terminal  facilities  defendant  may  offer  special  ad- 
vantages and  accommodations  to  shippers  in  storing  their 
goods,  and  thereby  obtain  increased  revenues  as  a  corpora- 
tion, is  not  at  all  determinative  of  the  question  whether  the 
storage  is  incidental  to  its  business  as  a  railroad  corporation 
or  the  revenues  received  therefrom  accrue  to  it  as  a  common 
carrier.  We  think  that  the  storage  of  goods  by  a  railroad 
in  its  warehouses,  as  a  matter  incidental  to  its  business  as 
such,  contemplates  and  looks  to  a  rotation  of  storage  as  im- 
mediate and  prompt  as  the  railroad  corporation  can  make 
it.  If  storage  for  hire  be  made  by  the  railroad  corporation, 
it  should  only  be  under  an  enforced  storage  resulting  from 
the  fact  that  shippers  have  failed  to  receive  promptly,  as 
they  should  do,  the  shipments  carried  over  the  road,  and 
from  this  enforced  storage  the  corporation  itself  should  rid 
itself  as  quickly  as  possible.  Inasmuch  as  the  continuity  of 
the  relations  between  the  parties  have,  by  novation,  been 
broken,  and  changed  from  those  of  shipper  or  consignee  and 
common  carrier  to  those  of  bailors  and  bailees,  and  the  rail- 
road company  receives  for  the  storage  a  consideration  other 
than  the  regular  freight  rate,  the  storage  takes  on  a  differ- 
ent form  and  character  from  that  which  it  would  otherwise 
have,  and  becomes  a  substantive,  independent  and  not  an 
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incidental  business.  To  be  incidental  business  the  storage 
must  be  preliminary,  either  to  immediate  transportation  or 
immediate  removal." 

In  the  case  of  State  of  Maryland  v.  Baltimore  and  Ohio 
R.  R.  Co.,  48  Md.  49,  the  court,  in  discussing  a  similar  ques- 
tion to  the  one  now  under  consideration,  used  the  follow- 
ing language:  "And  this  brings  us  to  the  question,  what 
are  the  buildings  and  works  necessary  and  expedient  to  the 
operation  of  the  road,  within  the  meaning  of  the  appellee's 
^^*  charter?  And  here  we  are  met  with  the  argument 
that  'necessary'  means  buildings  and  works  indispensable  to 
the  road.  This,  however,  is  not  a  mere  dictionary  question, 
but  one  involving  the  construction  of  a  power  granted  to  a 
railroad  company  to  enable  it  to  accomplish  the  objects  for 
which  it  was  chartered;  and  as  used  in  this  connection  it 
is  clear  the  legislature  meant  such  buildings  and  works  as 
were  reasonably  convenient  and  appropriate  to  the  main- 
tenance and  operation  of  the  road.  Construed  in  this  sense, 
the  question  is  whether  'necessary'  buildings  embraces  the 
elevators,  wharves,  piers  and  docks  owned  by  the  appellee. 
Now,  one  of  the  main  objects  in  chartering  this  company 
was  to  bring  the  western  trade  to  the  port  of  Baltimore — 
not  merely  to  supply  a  local  demand,  but  for  the  purposes 
of  transshipment  as  ocean  commerce.  These  buildings  and 
structures  are  therefore  necessary  for  the  business  of  the 
appellee  as  a  common  carrier,  for  the  purposes  of  receiving 
and  storing  grain  and  freight  shipped  over  its  road  after  the 
same  have  reached  the  place  of  destination  and  previous  to 
delivery  to  the  consignee  or  owner.  But  the  rights  of  the 
appellee  in  this  respect  are  such  as  pertain  to  its  functions 
as  a  common  carrier,  and  as  such  it  has  no  right  to  own 
and  use  the  structures  for  the  storage  of  grain  and  freight 
after  the  owner  or  consignee  has  had  a  reasonable  time  to 
remove  the  same.  The  act  of  1826  does  not  certainly  au- 
thorize the  appellee  to  carry  on  the  general  and  ordinary 
business  of  a  warehouseman,  and,  however  closely  such 
business  may  be  connected  with  that  of  a  carrier,  it  is  in  no- 
sense  necessary  to  the  exercise  of  the  rights  and  privileges, 
granted  to  the  appellee  as  a  railroad  company." 

In  Attorney  General  v.  Great  Northern  R.  Ry.  Co.,  29  L. 
J.  Ch.,  N.  S.,  794,  Vice-Chancellor  Kindersley  was  called 
upon  to  determine  whether  dealing  in  coal  by  the  railway 
company  was  illegal,  because  incompatible  with  its  duties  as. 
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a  public  carrier  and  calculated  to  inflict  an  injury  upon  the 
public.  It  was  there  determined  that  the  act  of  parliament 
303  granting  the  charter  to  operate  the  railway  implied  a 
prohibition  against  the  company's  engaging  in  any  other 
business,  and  the  reason  for  the  rule  there  laid  down  was 
thus  expressed  (p.  798) :  "These  large  companies,  joint  stock 
companies  generally,  for  whatever  purpose  established,  and 
more  particularly  railM^ay  companies,  are  armed  with  pow- 
ers of  raising  and  possessing  large  sums  of  money — large 
amounts  of  property — and  if  they  were  to  apply  that  money 
or  that  property  to  purposes  other  than  those  for  which  they 
were  constituted,  they  might  very  much  injure  the  interests 
of  the  public  in  various  ways."  The  vice-chancellor  further 
said,  on  page  799:  "If  they  can  do  that  with  regard  to  coal, 
what  is  to  prevent  their  doing  it  with  every  species  of  agri- 
cultural produce  all  along  the  line?  Why  should  they  not 
become  purchasers  of  corn,  of  all  kinds  of  beasts,  and  of 
sheep,  and  every  species  of  agricultural  produce,  and  be- 
come great  dealers  in  the  supply  of  edibles  to  the  markets 
of  London!  And  why  not  every  other  species  of  commod- 
ity that  is  produced  in  every  part  of  the  country  from  which 
or  to  which  their  railway  runs?  I  do  not  know  where  it  is 
to  stop  if  the  argument  on  the  part  of  the  company  is  to 
prevail.  There  is,  therefore,  great  detriment  to  the  interests 
of  the  public  for  this  reason,  taking  merely  the  article  of 
coal."  The  doctrine  of  this  English  case  is  quoted  with 
approval  in  New  York  etc.  R.  R.  Co.  v.  Inter-State  Commerce 
Commission,  200  U.  S.  361,  26  Sup.  Ct.  Rep.  272,  50  L.  ed.  515. 
In  the  Matter  of  Swigert,  119  111.  83,  6  N.  E.  469,  this  court 
had  occasion  to  determine  whether  a  grain  elevator  belong- 
ing to  the  Illinois  Central  Railroad  Company,  located  on  a 
lot  of  ground  belonging  to  the  company  on  the  Ohio  river 
and  within  the  limits  of  the  city  of  Cairo,  was  exempt  from 
taxation  for  other  than  state  purposes.  The  elevator  was 
within  fifty  feet  of  the  main  track  of  the  company's  road 
leading  into  the  city  and  was  connected  therewith  by  side- 
tracks. It  was  so  constructed  as  to  receive  and  discharge 
grain  both  by  rail  and  river.  The  elevator  in  question  was 
3^^  leased  by  the  company  to  Halliday  Bros.,  who  had  the 
exclusive  control  of  it.  In  holding  that  the  elevator  could 
not  be  exempt  from  taxation  under  the  general  power  of  the 
company  to  purchase,  hold  and  use  all  such  real  estate  and 
other  property  as  may  be  necessary  for  the  construction  of 
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its  railway  and  slfitions  and  other  accommodations,  ■which 
property,  under  the  charter,  was  exempt  from  local  taxa- 
tion, this  court,  speaking  by  Mr.  Justice  Mulkey,  on  page  90, 
said:  "It  [the  warehouse  or  elevator  in  question]  has  no 
ilirect  connection  with  the  road  or  its  operation,  yet  when 
shipments  of  grain  are  made,  either  to  or  from  it,  over  the 
company's  road,  it  is  very  clear  the  company  can  handle  the 
grain  thus  shipped  with  more  ease  and  greater  facility,  and 
hence  can,  by  means  of  it,  do  a  greater  amount  of  business. 
But  this  is  purely  incidental,  and  falls  far  short  of  estab- 
lishing the  proposition  that  a  vast  elevator  like  this,  costing 
$200,000  or  $300,000,  is  a  necessary  appendage  of  a  rail- 
road, or  that  the  legislature,  in  granting  the  company's 
charter,  intended  to  exempt  such  a  structure  from  taxation. 
....  As  a  mere  carrier  the  company  has  no  right  to  put 
a  bushel  of  grain  in  it,  except  when  directed  to  do  so  by 
the  shipper  or  consignee.  This  necessarily  results  from 
the  fact  that  all  grain,  as  is  shown  by  the  testimony,  is 
stored  in  it  according  to  grade,  and  not  according  to  owner- 
ship  On  the  arrival  of  a  consignment  of  goods  the 

company  has  the  right  to  at  once  store  them  in  its  own 
warehouse.  The  company  is  bound  to  carry  grain  in  bulk 
and  deliver  the  same  from  cars  or  other  convenient  place 
of  storage,  without  extra  charge,  now,  just  the  same  as  it 
was  before  the  elevator  was  built,  if  so  required;  and  the 
company  has  no  right  to  mix  one  man's  grain  with  others 
unless  permitted  to  do  so  by  the  owners.  It  is  clear,  there- 
fore, outside  of  the  incidental  benefits  resulting  to  the  com- 
pany from  a  law  of  business,  rather  than  from  any  municipal 
regulation,  the  elevator  has  no  necessary  connection  with 
the  construction,  maintaining  or  operation  of  the  company's 
^^*  road,  and  such  being  the  case,  it  clearly  does  not  come 
within  the  exemption.  If  the  elevator  was  used  exclusively 
by  the  company  in  receiving  grain  for  shipment,  or  for  stor- 
ing it  after  shipment,  without  any  additional  charge  there- 
for, except  where  the  owner  neglected  to  take  it  away  within 
a  reasonable  time  after  its  arrival,  the  property  would  then 
be  clearly  exempt  from  taxation.  But  such  is  not  the  case. 
Buildings  used  for  the  storage  of  grain  for  compensation 
are  indifferently  called  warehouses,  granaries  and  elevators. 
Vast  amounts  of  capital  are  invested  in  them,  and,  like  rail- 
roads and  other  quasi-public  property,  are  under  legislative 
Am.  St.  Eep,,  Vol.  122—13 
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control.  Their  construction  and  operation  constitute  a  dis- 
tinct business  in  the  state,  of  vast  magnitude.  They  are  a 
great  convenience  to  the  community  in  which  they  are  situ- 
ated, and  particularly  to  the  owners  of  the  railways  with 
which  they   are   almost  universally   connected." 

A  similar  question  to  the  one  decided  in  the  foregoing 
case  was  decided  in  Illinois  Cent.  R.  R.  Co.  v.  People,  119 
111.  137,  6  N.  E.  451.  In  disposing  of  the  question  of  exemp- 
tion in  the  last  case  above  cited,  this  court,  speaking  by 
Mr.  Justice  Scholfield,  on  page  140,  said:  "That  freight- 
houses,  elevators,  etc.,  constructed  and  used  solely  for  the 
purpose  of  enabling  the  company  to  perform  its  duty  as  a 
common  carrier,  are  exempt  from  taxation  we  think  is  be- 
yond question ;  but  the  company  has  no  more  authority,  un- 
der its  charter,  to  enter  upon  the  business  of  warehousing, 
generally,  than  it  has  to  enter  upon  that  of  merchandising, 
and  property,  therefore,  devoted  to  such  a  use,  not  being 
within  the  contemplation  of  its  charter,  cannot  be  within  the 
exemption." 

While  these  two  cases  deal  with  the- question  of  exemp- 
tion from  local  taxation,  the  holding  that  the  elevator  was 
liable  to  taxation  is  based  on  the  ground  that  the  power  to 
operate  the  elevator  could  not  be  sustained  as  implied  or 
incidental  to  the  power  to  own  and  operate  a  commercial 
8S5  railroad.  We  regard  these  cases  as  authorities  against 
appellants'  contention  in  the  case  at  bar. 

Appellants  contend  that  the  railroad  company  having  de- 
voted these  elevators  for  a  long  term  of  years  to  use  as  pub- 
lic warehouses,  they  have  thereby  become  impressed  with  a 
public  use — that  is,  with  the  right  of  the  public  to  have 
that  use  continued.  If  this  argument  were  limited  to  the 
duty  of  the  railroad  company  to  maintain  these  elevators 
for  the  use  of  shippers  and  buyers  of  grain  who  had  for  a 
long  term  of  years  enjoyed  the  right  of  temporary  storage 
therein,  and  it  were  shown  that  such  storage  was  in  further- 
ance of  the  usual  and  ordinary  business  of  transportation 
of  grain,  there  would  be  more  force  in  it.  But  the  argu- 
ment is  not  so  limited.  It  goes  to  the  full  length  of  the 
right  claimed  by  the  prayer  of  the  information.  The  fal- 
lacy in  this  contention  consists  in  a  failure  to  distinguish 
between  the  rights  of  the  public  and  the  rights  of  certain 
members  of  the  Chicago  Board  of  Trade.  We  have  already 
pointed  out  that  the  public  interest  did  not  seem  to  demand 
the  permanent  storage  of   grain  in  regular  public   ware- 
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houses,  and  the  issue  of  warehouse  receipts  in  the  manner 
and  for  the  purposes  pirovided  by  the  rules  of  the  board  of 
trade.  If  all  the  public  warehouses  in  Chicago  of  class  "A" 
should  cease  to  be  regular — that  is,  cease  to  comply  with 
the  rules  of  the  board  of  trade,  by  force  of  which  their  re- 
ceipts would  not  be  receivable  on  contracts  for  grain  sold 
for  future  delivery — ^we  are  not  prepared  to  say  that  any 
public  injury  would  result.  True,  it  would  no  doubt  affect 
the  business  of  persons  engaged  in  dealing  in  grain  for  fu- 
ture delivery.  In  no  event  can  it  be  admitted  that  the  rail- 
road companies  of  the  state  owe  any  duty  to  the  Chicago 
Board  of  Trade  on  the  theory  that  the  members  of  that 
corporation  are  the  public,  in  the  sense  that  property  once 
devoted  to  a  use  which  serves  the  purposes  and  convenience 
of  the  members  of  that  exchange  is  thereby  impressed  with 
*^*  a  public  use  and  cannot  for  that  reason  be  withdrawn 
from  such  use. 

It  seems  to  us  that  the  interest  of  the  public  is  not  so 
great  in  the  outcome  of  this  litigation  as  appellants'  counsel 
seek  to  make  it  appear.  From  the  year  1900  to  1906,  both 
inclusive,  the  Illinois  Central  Railroad  Company  transported 
to  Chicago  237,786,139  bushels  of  grain.  During  the  same 
time  the  two  elevators  in  question  handled  13,280,000  bush- 
els of  grain,  or  about  five  per  cent  of  the  total  quantity 
transported  by  this  railroad.  If  the  elevators  in  question 
handled  only  five  per  cent  of  the  grain,  the  other  ninety-five 
per  cent  must  have  passed  through  this  market  without  the 
use  of  these  elevators.  If  the  interest  of  the  public  requires 
that  this  railroad  company  shall  maintain  these  two  ele- 
vators, and  if  it  is  the  duty  of  the  railroad  company,  as  an 
incident  to  the  transportation  of  grain,  to  maintain  these 
warehouses,  then  it  logically  follows  that  appellants  should 
insist  on  the  carrier  building  and  maintaining  an  additional 
number  of  elevators  sufficient,  in  capacity,  to  take  care  of 
the  other  ninety-five  per  cent  of  the  grain  hauled.  It  is 
not  even  certain  that  all  or  any  part  of  the  five  per  cent  of 
the  grain  which  actually  passed  through  these  elevators  was 
hauled  to  market  by  the  Illinois  Central  Railroad  Company. 
While  it  is  charged  that  these  elevators  are  on  the  line  of 
the  Illinois  Central  railroad,  still  it  does  not  follow,  and  is 
not  so  charged  in  the  information,  that  the  grain  was  de- 
livered to  the  elevators  over  this  particular  road.  It  is  a 
fact  so  well  known  that  we  think  it  may  be  judicially  no- 
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ticed,  that  in  the  regular  course  of  business  grain  going  to 
Chicago  over  any  line  of  road  may  be  readily  switched,  by 
means  of  the  outer  and  inner  belt  lines,  to  any  warehouse  in 
any  part  of  the  city.  It  is  therefore  not  impossible  that  a 
large  part  of  the  five  per  cent  of  grain  handled  by  these  ele- 
vators may  have  come  to  the  city  over  any  one  of  the  many 
lines  of  railroad  centering  there.  However  this  may  be, 
it  is  certain,  under  the  facts  averred,  that  ninety-five  per 
^^"^  cent  of  the  grain  hauled  to  Chicago  by  the  Illinois  Cen- 
tral railroad  in  the  last  seven  years  has  not  gone  into  either 
of  the  elevators  in  question.  A  similar  condition  exists  in 
respect  to  the  elevators  on  the  other  railroads  against  which 
informations  are  pending. 

After  giving  the  questions  involved  in  this  litigation  that 
careful  consideration  which  their  importance  seems  to  de- 
mand, our  conclusion  is  that  the  information  is  entirely 
barren  of  facts  upon  which  a  decree  granting  the  relief 
sought,  or  any  other  relief,  could  be  predicated. 

The  decree  dissolving  the  injunction  and  dismissing  the 
information  for  want  of  equity  will  be  affirmed. 

Decree  affirmed. 

CARTER,  J,,  Specially  Concurring.  I  agree  with  the 
legal  conclusions  reached  but  not  with  all  that  is  said  in  the 
foregoing  opinion.  Some  parts  of  the  opinion,  in  effect,  state 
that  the  storing  of  grain  in  public  warehouses  of  class  "A" 
in  the  city  of  Chicago  and  the  issuing  of  warehouse  receipts 
therefor,  as  provided  under  state  law,  are  of  advantage  only 
to  speculators  and  members  of  the  board  of  trade,  and  not 
to  producers  or  consumers  of  grain.  Public  warehouses  of 
class  "A"  are  the  only  elevators  in  this  state,  in  cities  hav- 
ing not  less  than  100,000  inhabitants,  for  whose  supervision 
the  warehouse  act  of  April  25,  1871,  provides:  Kurd's  Stats. 
1905,  p.  1591.  If  in  such  cities  there  were  no  such  public 
warehouses,  then  persons  who  desired  to  store  grain  in 
Chicago  would  be  deprived  of  many  of  the  safeguards  which 
the  law  throws  about  the  storage  and  inspection  of  grain. 
Said  warehouse  act  regulating  warehouses  and  the  ware- 
housing and  inspection  of  grain,  in  accordance  with  article 
13  of  the  constitution  of  the  state,  provides  for  the  licensing 
of  proprietors  of  w^arehouses  of  class  "A"  and  their  giv- 
ing bond  for  the  faithful  performance  of  their  duties;  pre- 
scribes the  manner  of  issuing  warehouse  receipts;  provides 
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in  detail  for  the  inspection  and  grading  ^"^  of  grain  and 
fixes  the  maximum  storage  charges  in  such  warehouses.  In 
a  word,  it  is  an  attempt,  based  on  experience,  to  provide 
the  best  method  of  regulating  and  controlling  the  shipping 
and  handling  of  grain  in  the  interest  of  both  producer  and 
consumer,  and  therefore  necessarily  in  the  interest  of  the 
public.  The  central  idea  of  the  warehouse  act  is  the  stor- 
ing of  grain  in  public  warehouses.  If  there  were  no  pub- 
lic warehouses  then  the  act  would  have  very  little  force  and 
effect.  The  warehouse  receipts  issued  by  public  warehouses 
of  class  "A"  must,  under  the  law,  represent  actual  grain 
stored  in  those  warehouses,  and  while,  undoubtedly,  there 
may  be  speculation  in  warehouse  receipts,  as  intimated  in 
the  foregoing  opinion,  it  might  well  be  argued  that  the  evils 
of  grain  speculation  do  not  arise  from  transactions  which 
have  to  do  with  grain  in  actual  existence,  as  represented  by 
warehouse  receipts,  but  grow  out  of  speculative  operations 
as  to  grain  which  the  seller  does  not  own  and  of  which  the 
purchaser  does  not  expect  the  delivery,  similar  to  trades 
made  in  the  so-called  "bucket  shops,"  amounting  practically 
to  a  wager  as  to  the  price  of  grain  at  some  future  date.  The 
chief  practical  difference  between  such  trades  in  the  bucket 
shops  and  on  the  board  of  trade  is,  that  in  the  latter  place, 
under  the  rules  of  the  board,  the  seller  can  be  compelled 
to  deliver  the  actual  grain  if  the  purchaser  demands  it. 

The  inference  might  also  be  drawn  from  the  opinion  that 
because  the  records  in  this  proceeding  show  that  the  amount 
of  grain  stored  in  public  warehouses  has  in  recent  years 
greatly  decreased,  therefore  the  advantages  to  the  public 
from  public  warehouses  of  class  "A"  in  large  cities  have 
practically  disappeared.  The  history  of  the  contention  in- 
volved in  these  proceedings  is  quite  fully  set  forth  in  the 
information  herein  and  the  opinions  of  this  court  in  Central 
Elevator  Co.  v.  People,  174  111.  203,  51  N.  E.  254,  43  L.  R. 
A.  658,  and  Hannah  v.  People,  198  111.  77,  64  N.  E.  776.  The 
number  of  bushels  of  grain  shipped  into  Chicago  is  shown 
to  have  steadily  increased  during  ^^^  the  last  few  years, 
while  the  amount  stored  in  public  warehouses  of  class  "A," 
and  for  which  warehouse  receipts  have  been  issued,  has 
steadily  decreased,  but  it  does  not  follow  that  the  continu- 
ance of  class  "A"  warehouses  in  Chicago  is  any  the  less 
a  public  need.  The  conclusion  is  almost  inevitable  from 
the  facts  shown  on  this  record,  considered  with  the  previoua 
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litigation  on  this  subject,  that  this  decrease  in  grain  repre- 
sented by  warehouse  receipts  is  due  to  the  fact  that  the 
owners  or  lessees  of  these  public  warehouses  are  still  avail- 
ing themselves  of  the  undue  advantage  in  competition  Avhicli 
it  was  the  purpose  of  our  former  decisions  to  destroy. 
Neither  does  it  follow,  from  this  decrease  in  the  amount  of 
grain  for  which  warehouse  receipts  have  been  issued,  that 
therefore  there  is  no  benefit  to  the  general  public  in  having 
public  warehouses  in  which  grain  can  be  stored  under  the^ 
regulations  of  the  warehouse  act.  The  opportunity  for  stor- 
ing such  grain,  even  though  the  amount  actually  stored  is 
comparatively  small,  tends  to  increase  the  price  for  which 
grain  can  be  sold.  If  Illinois  were  without  a  warehouse  act 
regulating  public  warehouses,  and  a  county  dealer  or  pro- 
ducer shipped  into  Chiqago  a  number  of  cars  of  grain,  and 
found,  when  they  reached  Chicago,  that  the  price  of  grain 
had  materially  decreased  in  the  meantime,  he  would  be  com- 
pelled to  sell  his  grain  at  the  then  prevailing  price,  as  there 
would  be  no  practical  way  of  storing  it  to  wait  for  a  future 
advance.  While  the  grain  can  be  kept  for  a  certain  length 
of  time  in  cars  on  the  tracks,  yet  the  demurrage  charges 
and  the  lack  of  opportunity  to  insure  would  cause  too  much 
expense  and  risk  to  allow  that  plan  to  be  generally  followed. 
Under  our  present  public  warehouse  system,  if  the  shipper 
should  find,  after  his  grain  had  reached  Chicago,  that  the 
price  had  suddenly  fallen,  he  could  store  it  in  the  public 
warehouses,  take  warehouse  receipts  therefor  and  sell  at 
such  later  date  as  he  desired,  in  the  meantime  feeling  cer- 
tain that  the  grain  as  represented  by  these  receipts  would 
*****  be  kept  at  a  reasonable  rate  of  storage  and  insurance  and 
subject  to  sale  at  any  time.  Without  these  public  ware- 
houses, regulated  as  they  are,  all  large  shipments  of  grain 
out  of  Chicago  would  necessarily  be  under  the  control  of 
the  people  who  own  elevators.  This  would  lessen  the  num- 
ber of  buyers,  and  thereby,  unless  regulated  in  a  different 
way  than  now  provided  by  law,  would  certainly  lessen  the 
price  of  grain  paid  the  producer  and  increase  the  profits  of 
the  few  corporations  or  individuals  owning  and  managing 
grain  elevators.  Then  these  elevator  owners  by  the  ad- 
vantage of  their  position  might  be  enabled  to  crush  out,  as 
they  have  heretofore  "nearly  crushed  out,  competition  in  the 
largest  grain  market  in  the  world":  Central  Elevator  Co. 
V.  People,  174  HI.  203,  51  N.  E.  254,  43  L.  R.  A.  658. 
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The  fact  that  anyone  shipping  grain  to  Chicago  can  store 
it  in  a  public  warehouse  prevents  private  elevators  hav- 
ing a  monopoly  in  the  purchase  of  grain,  and  thus  has  a 
very  strong  tendency  to  increase  the  selling  price  of  grain. 
It  is  a  well-known  fact  that  if  one  railroad  reduces  freight 
rates  all  other  competing  roads  must  meet  such  reduction. 
The  great  argument  in  favor  of  public  canals  and  water- 
ways generally  is  the  effect  they  have  upon  shipping  and 
freight  rates.  Applying  this  same  line  of  reasoning  to  pub- 
lic warehouses  in  a  great  grain  center,  as  to  the  storing  and 
grading  of  grain,  it  is  self-evident  that  the  existence  of  such 
warehouses,  regulated  by  our  present  warehouse  act,  must 
necessarily  have  a  salutary  effect  upon  the  price  of  grain  and 
the  conduct  of  the  grain  trade,  with  a  resultant  benefit  to 
the  public  at  large. 

Notwithstanding  my  belief  that  public  warehouses  of  class 
^*A*'  are  beneficial  both  to  the  producer  and  consumer, 
and  therefore  on  the  ground  of  public  policy  some  method 
should  be  devised  to  keep  them  in  operation,  I  am  convinced 
that  as  the  law  now  stands  in  this  state  the  courts  cannot 
compel  the  defendants  to  conduct  these  warehouses  as  pub- 
lic elevators  of  class  "A." 


A  Corporation  has  no  Authority  to  Carry  on  the  Business  of  Ware- 
houseman, when  it  has  been  organized  for  an  entirely  different  pur- 
pose, and  this  notwithstanding  the  existence  of  a  statute  declaring 
that  any  person  or  incorporated  company  desiring  to  keep  a  public 
warehouse  shall  be  entitled  to  do  so  upon  receiving  a  permit  therefor 
from  the  county  auditor:  Franklin  Nat.  Bank  v.  Whitehead,  149 
Ind.  560,  63  Am.  St.  Bep.  302. 


POWERS  V.  HEFFERNAN. 

[233  ni.  597,  84  N.  E.  661.] 

IMPLIED  EASEMENT — Severance  of  Premises. — Where  the 
owner  of  two  heritages,  or  of  one  heritage  consisting  of  several  parts, 
has  arranged  and  adopted  these  so  that  one  derives  a  benefit  or  advan- 
tage from  the  other  of  a  continuous  and  obvious  character,  and  he 
sells  one  of  them  without  making  mention  of  those  incidental  advan- 
tages or  burdens  of  one  in  respect  to  the  other,  there  is,  in  the  silence 
of  the  parties,  an  implied  understanding  and  agreement  that  these 
advantages  and  burdens,  respectively,  shall  continue  as  before  the 
separation  of  the  title,     (p.  203.) 

IMPLIED  EASEMENT — Severance  of  Premises — Rule  of  Ne- 
cessity.— Where   the   owner  of   property   has   arranged   the   premises 
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BO  that  a  part  thereof  is  burdened  with  a  use  in  favor  of  the  other 
part,  and  then  conveyed  the  servient  part,  there  is  an  implied  reserva- 
tion of  the  easement  in  favor  of  the  dominant  part;  and  it  is  not 
essential  thereto  that  the  use  be  an  absolute  physical  necessity;  but 
reasonable  necessity,  as  distinguished  from  mere  convenience,  i» 
enough,     (p.  204.) 

IMPLIED  EASEMENT — Stairway  and  Hall. — Where  the  owner 
of  a  building  erects  a  new  building  on  an  adjoining  lot,  and  then 
for  many  years  uses  the  stairway  and  hall  of  the  old  building  aa 
the  only  means  of  access  to  the  second  floor  of  the  new  one,  this  use 
becomes  an  easement  by  implication  upon  his  sale  of  the  old  building, 
(p.  206.) 

Ray  &  Dobbins,  for  the  plaintiff  in  error. 

Savage  &  "Woods,  for  the  defendant  in  error. 

^^"^  HAND,  C.  J.  This  was  a  bill  in  chancery  filed  in  the 
circuit  court  of  Champaign  county  by  the  plaintiff  in  error, 
against  the  defendant  in  error,  to  enjoin  the  defendant  in 
error  from  closing  up  a  stairway  upon  the  premises  of  the 
defendant  in  error  and  a  doorway  in  a  partition  wall  be- 
tween the  premises  ^*'*^  of  the  plaintiff  in  error  and  the  de- 
fendant in  error,  which  afford  access  to  the  second  story  of 
the  building  located  upon  plaintiff  in  error's  adjoining  prem- 
ises. An  answer  and  replication  were  filed  and  the  case 
was  referred  to  the  master  to  take  the  proofs  and  report 
his  conclusions.  The  master  reported  that  the  plaintiff  in 
error  was  entitled  to  the  relief  prayed  for  in  her  bill  and 
recommend  a  decree  to  that  effect.  The  court  sustained 
exceptions  to  the  master's  report  and  entered  a  decree  dis- 
missing the  bill  for  want  of  equity,  and  a  writ  of  error  waa 
sued  out  from  the  appellate  court  for  the  third  district  to 
review  said  decree,  and  a  freehold  being  involved,  the  case 
was  certified  to  this  court  by  the  appellate  court. 

It  appears  from  the  pleadings  and  proofs  that  one  A.  L, 
Beardsley  was  the  owner  of  four  twenty-five  foot  lots  front- 
ing upon  Walnut  street,  in  the  city  of  Champaign,  numbered 
12,  13,  14  and  15;  that  in  the  year  1893  she  erected  upon 
the  two  south  lots,  being  lots  12  and  13,  a  two-story  brick 
building,  five  inches  of  the  north  wall  of  which  stood  upon 
the  north  line  of  lot  13  and  seven  inches  of  which  stood 
upon  the  south  line  of  lot  14.  There  was  no  alley  in  the 
rear  of  said  lots,  and  the  second  story  of  said  building  was 
reached  by  a  stairway  from  Walnut  street,  which  was  lo- 
cated immediately  adjoining  the  north  wall  of  the  building, 
and  a  hallway  at  the  head  of  said  stairs.    In  1895  A.  L. 
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Beardsley,  still  being  the  owner  of  lots  14  and  15,  erected 
a  two-story  brick  building  upon  those  lots,  immediately  ad- 
joining the  building  upon  lots  12  and  13,  the  north  wall  of 
the  building  upon  lots  12  and  13  being  utilized  as  a  parti- 
tion wall  between  the  two  buildings.  A  doorway  was  cut 
through  said  partition  wall  from  the  hall,  and  the  second 
story  of  the  building  upon  lots  14  and  15  was  reached  by 
the  stairway  and  hall  in  the  building  upon  lots  12  and  13. 
The  first  story  of  the  building  upon  lots  12  and  13  was  used 
for  stores  and  the  first  story  of  the  building  upon  lots  14 
and  15  was  used  as  a  printing  office.  The  second  storiest 
^®^  of  the  buildings  were  used  for  lodge-rooms,  a  hotel  and 
other  purposes,  at  different  times  after  the  two  buildings 
were  completed,  and  there  was  no  means  of  access  to  the 
second  story  of  either  of  said  buildings  other  than  by  said 
stairway  and  hall.  In  1905  Beardsley  sold  lots  12  and  13, 
and  the  building  located  thereon,  to  the  defendant  in  error, 
and  conveyed  the  same  to  him  by  warranty  deed,  the  only 
reservation  in  the  deed  being  one-half  of  the  party -wall  situ- 
ated, in  part,  upon  lots  13  and  14,  and  the  defendant  in  er- 
ror took  possession  thereof.  In  1906  Beardsley  sold  lots  14 
and  15,  and  the  building  located  thereon,  to  the  plaintiff  in 
error,  and  conveyed  the  same  to  her  by  warranty  deed- 
Shortly  after  the  purchase  of  lots  14  and  15  by  the  plain- 
tiff in  error  the  defendant  in  error  forbade  the  plaintiff  in 
error  the  right  to  use  said  stairway  and  hall  as  a  means  of 
access  to  the  second  story  of  her  building,  and  threatened 
to  close  up  the  door  or  doors  through  said  partition  wall 
from  said  hallway  and  the  stairway  leading  to  said  hallway 
from  Walnut  street,  the  effect  of  which  would  have  been  to 
cut  off  all  means  of  ingress  and  egress  of  the  plaintiff  in 
error  to  and  from  the  upper  story  of  the  bTiilding  upon  lots 
14  and  15,  whereupon  this  bill  was  filed. 

The  law  seems  to  be  well  settled  that  the  disposition  and 
arrangement  of  two  heritages,  or  of  one  heritage  consisting 
of  several  parts,  belonging  to  one  owner,  for  ease  and  con- 
venience, with  reference  to  ways,  light,  etc.,  made  during 
unity  of  seisin,  which  are  apparent  and  continuous  and  nec- 
essary to  the  reasonable  enjoyment  of  the  several  parts  there- 
of, will  be  an  easement  upon  the  severance  of  title  as  to 
the  different  parts  thereof,  and  upon  a  grant  of  a  portion 
by  the  owner  of  the  fee  each  portion  of  the  severed  prem- 
ises will  pass  subject  to  the  burdens  and  advantages  imposed 
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or  conferred  upon  the  different  parts  of  the  premises:  Mor- 
rison V.  King,  62  111.  30;  Ingals  v.  Plamondon,  75  111.  118; 
Clarke  v.  Gaffenej^  116  111.  362,  6  N.  E.  689 ;  Cihak  v.  Klekr, 
117  111.  643,  7  N.  E.  Ill;  Martin  v.  Murphy,  221  111.  632,  77 
N.  E.  1126. 

^^  In  the  Morrison  case  (62  111.  30),  James  K.  Morrison 
died  seised  of  a  three-story  building  situated  in  the  city  of 
Chicago,  which  covered  several  lots,  and  was  known  as  Nos. 
151,^  153,  155,  157  and  159  South  Clark  street.  The  first 
story  was  used  for  stores  and  the  second  and  third  stories  for 
offices.  The  building  was  divided  by  walls  which  ran  from 
the  ground  upward.  The  entrance  from  the  street  to  the 
second  and  third  stories  was  by  a  common  entrance  for  the 
whole  building  and  by  a  stairway  between  stores  Nos.  153 
and  155,  so  that  two  and  one-half  feet  in  width  for  a  stair- 
way was  taken  from  store  No.  153  and  the  same  width  from 
store  No.  155.  After  the  death  of  Morrison  the  portions 
of  said  building  known  as  Nos.  155,  157  and  159,  with  the 
ground  upon  which  they  stood,  were  assigned  to  his  widow 
as  dower.  Shortly  thereafter  his  heirs  threatened  to  tear 
down  the  portion  of  the  building  known  as  Nos.  151  and 
153  for  the  purpose  of  rebuilding  on  the  ground  covered  by 
that  portion  of  the  building,  effect  of  which  was  to  destroy 
the  means  of  access  to  the  second  and  third  stories  of  the 
portion  of  the  building  set  off  to  the  widow,  whereupon  she 
filed  a  bill  to  enjoin  the  heirs  from  thus  interfering  with  her 
enjoyment  of  the  portion  of  the  building  assigned  to  her  as 
dower.  The  court  entered  a  decree  in  accordance  with  the 
prayer  of  the  bill,  which  was  affirmed  by  this  court.  The 
court,  on  page  35,  said:  "These  arrangements  for  ease  and 
convenience,  such  as  ways,  light  and  support,  were  provided 
and  used  by  the  owner  in  fee  during  unity  of  seisin.  They 
were  apparent  and  continuous.  No  person  of  ordinary  fac- 
ulties, dealing  with  the  premises,  could  fail  to  observe  them. 
They  were  necessary  to  the  reasonable  enjojonent  of  the 
premises  comprising  the  three  stores  in  question.  It  is  true, 
as  claimed  by  counsel,  that  while  the  whole  premises  re- 
mained in  the  testator  these  arrangements  for  ways,  light, 
support,  etc.,  did  not,  in  any  technical  sense,  amount  to  ease- 
ments. Until  a  severance  and  the  premises  were  held  by 
separate  owners  no  question  of  that  character  need  arise. 
^^^  The  foundation  of  the  doctrine  of  easement  in  this  and 
similar  classes  of  cases  is  a  disposition  and  arrangement  of 
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the  premises  as  to  the  uses  of  the  different  parts,  by  him  hav- 
ing the  unity  of  seisin,  and  then  a  severance.  It  being  a  gen- 
eral principle  in  relation  to  grants  that  every  grant  of  a 
thing  naturally  and  necessarily  imports  a  grant  of  it  as  it 
actually  exists,  unless  the  contrary  is  provided  for,  it  would 
seem  to  follow  that  each  portion  of  the  severed  premises 
should  pass  subject  to  all  the  burden  and  advantages  im- 
posed or  conferred  by  the  proper  owner:  Citing  authori- 
ties. It  has  been  deemed  a  needless  task  to  present  an  an- 
alysis of  these  cases.  These  cases,  and  others,  embody  a 
current  of  authority  holding  that  an  easement  may  be  cre- 
ated by  the  disposition  made  of  premises  by  the  owner  of 
the  estate,  and  that  upon  a  severance  of  the  title  the  owners 
will  take  their  respective  shares  as  they  existed  in  the  hands 
of  the  former  owner." 

In  Ingals  v.  Plamondon,  75  111.  118,  John  Crighton  owned 
fifty  feet  of  ground  upon  the  corner  of  Throop  and  Monroe 
streets,  in  the  city  of  Chicago,  which  was  divided  into  two 
twenty-five  foot  lots.  He  built  upon  the  north  lot  a  three- 
story  and  basement  brick  house.  The  south  wall  rested 
upon  the  lot  line  and  was  designed  as  a  party-wall.  In  build- 
ing that  wall  he  constructed  therein  a  furnace  flue  which 
projected  beyond  the  wall  (which  was  twelve  inches  thick) 
eight  inches  upon  the  south  lot.  He  sold  the  north  build- 
ing, reserving  the  right  to  unite  upon  the  south  with  said 
party-wall,  and  then  sold  the  south  lot.  The  purchaser  of 
the  south  lot,  in  building  thereon,  sought  to  remove  said 
eight-inch  projection  upon  the  south  of  the  party-wall, 
whereupon  the  owner  of  the  north  lot  filed  a  bill  to  enjoin 
him  from  so  doing.  The  superior  court  dismissed  the  bill. 
This  court  reversed  the  decree  of  that  court,  and  on  page 
123  said:  "The  rule  of  the  common  law  upon  the  subject 
is,  that  where  the  owner  of  two  heritages,  or  of  one  heritage 
consisting  of  several  parts,  has  arranged  and  adapted  these 
®***  so  that  one  derives  a  benefit  or  advantage  from  the  other 
of  a  continuous  and  obvious  character,  and  he  sells  one  of 
them  without  making  mention  of  those  incidental  advantages 
or  burdens  of  one. in  respect  to  the  other,  there  is,  in  the 
silence  of  the  parties,  an  implied  understanding  and  agree- 
ment that  these  advantages  and  burdens,  respectively,  shall 
continue  as  before  the  separation  of  the  title. ' ' 

In  the  late  case  of  Martin  v.  Murphy,  221  111.  632,  77  N.  E. 
1126,  on  page   639,  the  following  language  was  quoted  with 
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approval  from  the  case  of  Lampman  v.  Milks,  21  N.  Y.  505 : 
"The  principle  is,  that  where  the  owner  of  two  tenements 
sells  one  of  them,  or  the  owner  of  an  entire  estate  sells  a 
portion,  the  purchaser  takes  the  tenement  or  portion  sold, 
with  all  the  benefits  and  burdens  which  appear  at  the  time 
of  the  sale  to  belong  to  it,  as  between  it  and  the  property 
which  the  vendor  retains.  This  is  one  of  the  recognized 
modes  by  which  an  easement  or  servitude  is  created.  No 
easement  exists  so  long  as  there  is  a  unity  of  ownership,  be- 
cause the  owner  of  the  whole  may  at  any  time  rearrange 
the  qualities  of  the  several  parts.  But  the  moment  a  sever- 
ance occurs  by  the  sale  of  a  part,  the  right  of  the  owner  ta 
redistribute  the  properties  of  the  respective  portions  ceases, 
and  easements  or  servitudes  are  created,  corresponding  to 
the  benefits  and  burdens  mutually  existing  at  the  time  of  the 
sale.  This  is  not  a  rule  for  the  benefit  of  purchasers  only, 
but  is  entirely  reciprocal.  Hence  if,  instead  of  a  benefit 
conferred,  a  burden  has  been  imposed  upon  the  portion  sold, 
the  purchaser,  provided  the  marks  of  this  burden  are  open 
and  visible,  takes  the  property  with  the  servitude  upon  it. 
The  parties  are  presumed  to  contract  in  reference  to  the 
condition  of  the  property  at  the  time  of  the  sale,  and  neither 
has  a  right,  by  altering  arrangements  then  openly  existing^ 
to  change  materially  the  relative  value  of  the  respective 
parts." 

It  is  urged  by  the  defendant  in  error  that  what  is  sought 
to  be  established  here  is  not  an  implied  grant  but  an  implied 
reservation,  and  that  in  case  of  an  implied  reservation  the 
*^^  evidence  of  the  necessity  of  the  reservation  must  be  much 
greater  than  in  case  of  an  implied  grant.  This  distinction 
is  recognized  in  Wells  v.  Garbutt,  132  N.  Y.  430,  30  N.  E. 
978.  In  that  case,  however,  it  is  held  the  necessity,  even 
in  a  case  of  implied  reservation,  need  not  be  an  absolute 
physical  necessity,  but  that  proof  of  reasonable  necessity,, 
as  distinguished  from  mere  convenience,  is  all  that  is  neces- 
sary. In  the  case  at  bar  it  appeared  from  the  evidence  that 
there  was  no  alley  in  the  rear  of  either  of  said  lots,  and 
that  to  close  up  said  stairway  and  the  doorways  leading 
through  the  partition  wall  into  the  hall  would  cut  off  all 
access  to  the  second  story  of  the  building  located  upon  lots 
14  and  15,  as  the  building  was  constructed  and  in  use  for 
more  than  ten  years  by  Beardsley  before  lots  12  and  13 
were  sold  to  the  defendant  in  error,  and  that  to  build  a  new 
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stairway  in  plaintiff  in  error's  building  would  greatly  im- 
pair the  size  and  usefulness  of  the  first  story  and  cause  an 
outlay  by  plaintiff  in  error  of  at  least  one  thousand  dollars. 
If,  therefore,  the  distinction  made  in  the  opinion  in  Wells 
V.  Garbutt,  132  N.  Y.  430,  30  N.  E.  978  (which  opinion  was 
rendered  by  a  divided  court  and  is  in  apparent  conflict  with 
the  opinion  in  Lampman  v.  Milks,  21  N.  Y.  505,  which  has 
been  approved  by  this  court  in  Ingals  v.  Planiondon,  75  111. 
118,  and  in  Martin  v.  Murphy,  221  111.  632,  77  N.  E.  1126), 
be  applied  here,  the  proof  shows  that  the  necessity  for  re- 
taining a  means  of  access  to  the  second  story  of  the  building 
upon  lots  14  and  15  by  means  of  said  stairway  and  hall  is 
a  reasonable  necessity,  and  not  merely  a  convenience,  and 
brings  this  case  squarely  within  the  principles  announced  in 
the  case  of  Wells  v.  Garbutt,  132  N.  Y.  430,  30  N.  E.  978. 

It  is  also  urged  that  Beardsley  having  conveyed  lots  12 
and  13  to  the  defendant  in  error  by  a  warranty  deed,  with- 
out reservation,  except  as  to  one-half  of  the  party-wall,  the 
right  of  Beardsley  or  the  plaintiff  in  error  to  use  said  stair- 
way and  hall  should  be  held  to  have  been  relinquished  by 
Beardsley  to  the  defendant  in  error.  It  is  generally  held 
that  the  right  of  access,  by  necessity,  to  the  premises  of  a 
****  grantor  remaining  in  him  after  a  conveyance  of  a  portion 
of  what  he  once  owned  will  be  presumed  not  to  have  been 
relinquished  by  general  covenants  in  a  warranty  deed.  Ne- 
cessity for,  and  right  of,  access  may  indeed  be  relinquished 
by  express  words  clearly  indicating  an  intention  to  do  so, 
but  general  covenants  which  do  not  indicate  that  such  re- 
linquishment was  in  the  mind  of  the  covenantor  will  not  be 
construed  as  a  waiver  of  such  necessary  easements:  Chap- 
pell  V.  New  York  &  H.  Ry.  Co.,  62  Conn.  195,  24  Atl.  997, 
17  L.  R.  A.  420.  In  Brigham  v.  Smith,  70  Mass.  297,  it  was 
held  that  a  deed  of  warranty  does  not  estop  the  grantor  to 
claim  a  way  of  necessity  over  the  land  granted ;  and  in  Dill- 
man  V.  Hoffman,  38  Wis.  559,  that  in  every  deed  of  a  part 
of  a  grantor's  land,  without  express  provision  on  the  sub- 
ject, there  is  an  implied  grant  or  reservation  of  easements  of 
necessity  for  the  enjoyment  of  the  part  conveyed  or  the  part 
retained;  and  in  Geible  v.  Smith,  146  Pa.  276,  28  Am.  St. 
Rep.  796,  23  Atl.  437,  that  where  a  continuous  and  apparent 
easement  or  servitude  is  impressed  by  the  owner  of  real  es- 
tate on  a  part  thereof  for  the  benefit  of  another  part,  and  the 
portions  are  subsequently  conveyed  to  different  persons,  the 
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purchaser  of  the  servient  property,  in  the  absence  of  an  ex- 
press reservation  or  agreement,  takes  it  subject  to  tiie  ease- 
ment of  servitude :  See,  also,  Elliott  v.  Rhett,  5  Rich,  405,  57 
Am,  Dec.  750,  and  note. 

It  is  also  urged  that  the  building  constructed  upon  lots 
12  and  13  and  the  building  constructed  upon  lots  14  and  15 
were  not  constructed  at  the  same  time,  and  that  the  floors 
of  the  second  stories  of  said  buildings  were  not  upon  a  level, 
and  that  for  those  reasons  the  doctrine  announced  in  Slor- 
rison  v.  King,  62  111.  30 ,  Ingals  v.  Plamondon,  75  111.  118,  and 
Martin  v.  Murphy,  221  111,  632,  77  N,  E.  1126,  should  not 
be  held  to  apply  to  this  case.  This  contention  we  think  with- 
out force,  as  the  two  buildings,  with  the  right  of  access  to 
the  second  stories,  had  been  used  in  the  form  in  which  they 
existed  at  the  time  the  defendant  in  error  purchased  the 
south  building,  by  Beardsley  for  something  like  ten  years. 
The  use  of  the  stairway  ®®'  and  the  doorway  extending 
through  the  partition  wall  to  the  hallway  upon  the  property 
of  defendant  in  error  as  a  necessary  means  of  access  to  the 
second  story  of  the  building  of  plaintiff  in  error  upon  lots 
14  and  15  was  apparent  to  the  most  casual  observer,  and 
was  actually  known  to  the  defendant  in  error  at  the  time 
he  purchased  lots  12  and  13  and  the  building  thereon.  We 
are  of  the  opinion  he  took  the  property  purchased  by  him 
from  Beardsley  burdened  with  the  right  of  access  through 
said  stairway  and  hallway,  and  by  the  way  of  said  door 
or  doors  through  said  partition  wall,  to  the  second  story  of 
the  building  of  plaintiff  in  error  located  upon  lots  14  and  15, 
and  that  the  circuit  court  erred  in  dismissing  the  bill  of 
plaintiff  in  error. 

The  decree  of  the  circuit  court  will  therefore  be  reversed 
and  the  cause  remanded  to  that  court,  with  directions  to  en- 
ter a  decree  in  accordance  with  the  prayer  of  the  bill. 
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3.  In  Case  of  Unopened  Street,  218. 

4.  In  Case  of  Unaccepted  Dedication,  218. 
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I.  Basis  of  Implied  Easements. 
Easements  by  implication  are  based  on  the  principle  that  where  an 
express  grant  is  made,  the  parties  intend  that  it  shall  carry  those 
things  essential  to  its  enjoyment  and  beneficial  use.  Whether,  then, 
a  grant  of  an  easement  arises,  from  implication  in  a  grant  of  real 
estate  depends  upon  the  intent  of  the  parties  to  the  grant;  and  in 
construing  the  grant,  courts  take  into  consideration  the  circumstances 
attending  the  transaction,  the  particular  situation  of  the  parties,  the 
state  of  the  country,  and  the  state  of  the  thing  granted,  for  the 
purpose  of  ascertaining  the  intention  of  the  parties:  In  re  Opening 
of  Brook  Avenue,  58  N.  Y.  Supp.  163,  40  App.  Div.  519;  Empire  Bridge 
Co.  V.  Larkin  Soap  Co.,  109  N.  Y.  Supp.  1062, 

n.    Tendency  of  Courts  to  Deny  Implied  Easements. 

The  tendency  of  the  courts  has  been  to  discourage  implied  grants 
of  easements,  since  the  obvious  results  of  such  easements,  especially 
in  urban  communities,  is  to  fetter  estates  and  retard  building  and  im- 
provements; and  probably  all  authorities  agree  that  an  easement  will 
not  be  implied  unless  at  least  reasonably  necessary,  as  distinguished 
from  merely  convenient,  to  the  premises  granted:  Paine  v.  Chandler, 
134  N.  Y.  385,  32  N.  E.  18,  19  L.  E.  A.  99;  Johnson  v.  Gould,  60 
W.  Va.  84,  53  S.  E.  798.  Most  courts  declare  that  the  easement  must 
be  strictly  necessary:  Hildreth  v.  Googins,  91  Me.  227,  39  Atl.  550; 
McSweeney  v.  Commonwealth,  185  Mass.  371,  70  N,  E.  429,  "The 
American  cases  have,  with  almost  entire  unanimity,  limited  easements 
by  implied  grant  to  such  as  were  open,  visible — such  as  would  be 
apparent  to  an  ordinary  observer — continuous,  and  necessary  to  the 
enjoyment  of  the  estate  granted  or  retained":  Whiting  v.  Gaylord, 
66  Conn,  337,  50  Am.  St.  Eep,  87,  34  Atl.  85, 

Said  the  supreme  court  of  Wisconsin  in  the  recent  case  of  Miller 
T.  Hoeschler,  126  Wis.  263,  105  N.  W.  790.  8  L.  B.  A.,  N.  S.,  327: 
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■"The  scope  of  the  doctrine  of  implication  of  an  easement  over  one 
portion  of  a  grantor's  lands  in  favor  of  the  other  portion,  either 
granted  or  reserved,  upon  sale  of  either  portion,  is  in  much  con- 
fusion in  the  United  States.  The  rule  in  England,  as  quoted  and 
adopted  in  perhaps  the  most  cited  of  the  earlier  American  cases, 
Lampman  v.  Milks,  21  N.  Y.  505,  is  in  effect  as  follows:  'Where 
the  owner  of  two  tenements  sells  one  of  them,  or  the  owner  of  an 
entire  estate  sells  a  portion,  the  purchaser  takes  the  tenement,  or 
portion  sold,  with  all  the  benefits  and  burdens  which  appear,  at  the 
time  of  the  sale,  to  belong  to  it,  as  between  it  and  the  property 
which  the  vendor  retains The  parties  are  presumed  to  eon- 
tract  in  reference  to  the  condition  of  the  property  at  the  time  of  the 
sale,  and  neither  has  a  right,  by  altering  arrangements  then  openly 
existing,  to  change  materially  the  relative  value  of  the  respective 
parts.'  This  rule,  which,  by  the  way,  is  said  to  be  entirely  recip- 
rocal and  to  apply  equally  to  the  granted  and  the  reserved  portion,  is 
very  broad  in  terms,  and  in  England  has  been  given  application  ac- 
cordingly, 80  as  to  support  easements  over  adjoining  premises  for  light 
and  air  and  for  lateral  support  of  buildings,  so  as  to  preclude  the 
owner  of  the  servient  estate  from  building  or  excavating  thereon. 
In  the  states  where  the  rule  has  been  adopted  in  terms,  its  applica- 
tion has  been  quite  limited,  and  in  sdme  of  them  an  early  tendency 
to  liberality  has  been  followed  by  a  later  strictness  of  limitation. 

"It  is,  of  course,  apparent  that  this  rule  has  its  reason  in  pre- 
sumption of  intended  permanence  of  real  estate  arrangement  supposed 
to  be  in  the  minds  of  the  grantor  and  the  grantee.  Whatever  may  be 
true  in  other  communities  it  would  be  difficult  to  find  justification 
for  any  such  presumption  in  a  new  and  developing  country,  and 
especially  in  the  cities.  There,  instead  of  permanence,  change  is  to 
be  expected — is,  indeed,  essential  to  prosperity.  As  the  city  grows, 
large  grounds  appurtenant  to  residences  must  be  cut  up  to  supply  more 
residences  near  to  business,  and  it  must  be  expected  that  land  will  be 
occupied  by  the  apartment  buUding  covering  all  the  ground  of  the 
owner.  The  cistern,  the  outhouse,  the  cesspool  and  the  private  drain 
must  disappear  in  deference  to  the  public  waterworks  and  sewer;  the 
terrace  and  the  garden,  to  the  need  for  more  complete  occupancy. 
Hence  there  can  be  but  slight  reason  to  suppose  that,  upon  the  sale 
of  that  part  of  an  entire  tract  upon  which  stands  a  house,  it  is 
intended  permanently  to  subject  other  parts  of  the  tract  to  such 
obsolescent  uses,  although  the  owner  of  the  whole  had  so  devoted  them. 

"We  cannot  avoid  the  conclusion  that,  even  if  in  some  extreme 
cases  there  must  be  any  easement  other  than  right  of  way  implied 
from  necessity,  that  necessity  must  be  so  clear  and  absolute  that 
without  the  easement  the  grantee  cannot  in  any  reasonable  sense  be 
said  to  have  acquired  that  which  is  expressly  granted;  such,  indeed, 
as  render  inconceivable  that  the  parties  could  have  dealt  in  the 
matter  without  both  intending  to  confer  the  easement.     To  that  effect 
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is  the  tendency  of  our  own  cases,  and,  we  think,  of  the  later  decisions 
in  both  Massachusetts  and  New  York,  Such  strict  limitation  we 
believe  to  be  in  accord  with  the  popular  conception  upon  which  real 
estate  has  been,  and  is  daily  being,  conveyed  in  Wisconsin  and  to  be 
essential  to  easy  and  rapid  development  at  least  of  our  municipal- 
ities. ' ' 

m.    Ways  of  Necessity. 

a.  In  Pavor  of  Grantees. — Where  a  tract  of  land  is  conveyed  which 
is  separated  from  the  highway  by  other  lands  of  the  grantor,  or  which 
is  surrounded  by  his  lands  or  by  his  and  those  of  third  persons,  there 
arises  by  implication  in  favor  of  the  grantee  a  way  of  necessity  across 
the  premises  of  the  grantor  to  the  highway:  Taylor  v.  Warnaky,  55 
Cal.  350;  Collins  v.  Prentice,  15  Conn.  39,  38  Am.  Dec.  61;  McEwan 
v.  Baker,  98  111.  App.  271;  Banks  v.  School  Directors,  194  111.  247, 
62  N.  E.  604;  Mead  v.  Anderson,  40  Kan.  203,  19  Pac.  708;  Brown  v. 
Burkenmeyer,  39  Ky.  (9  Dana)  159,  33  Am.  Dec.  541;  Bentley  v. 
Hampton,  28  Ky.  Law  Eep.  1083,  91  S.  W.  266;  Whitehouse  v.  Cum- 
mings,  83  Me.  91,  23  Am.  St.  Eep.  756,  21  Atl.  743;  Leonard  v. 
Ijeonard,  84  Mass.  (2  Allen)  543;  Bass  v.  Edwards,  126  Mass.  445; 
Drew  V.  Wiswall,  183  Mass.  554,  67  N.  E.  666;  Pleas  v.  Thomas,  75 
Miss.  495,  20  South.  820;  Snyder  v.  Warford,  11  Mo.  513,  49  Am. 
Dec.  94;  Palmer  v.  Palmer,  150  N.  Y.  139,  55  Am.  St.  Bep.  653,  44 
N.  E.  966;  Empire  Bridge  Co.  v.  Larkin  Soap  Co.,  109  N.  Y.  Supp. 
1062;  Brown  v.  Kemp,  46  Or.  517,  81  Pac.  236;  Brown  v.  Berry,  46 
Tenn,  (6  Cold.)  98;  Wooldridge  v.  Coughlin,  46  W.  Va.  345,  33  8.  E. 
233.  In  other  words,  a  sale  of  land  implies  a  right  of  way  over 
other  land  of  the  grantor  when  the  grantee  has  no  other  means  of 
ingress  or  egress:  Barnard  v.  Lloyd,  85  Cal.  131,  24  Pac.  658;  Estep 
v.  Hammons,  104  Ky.  144,  46  S.  W.  715;  Kimball  v.  Cochecho  E.  E. 
Co.,  27  N,  H.  448,  59  Am.  Dec.  387;  Kruegel  v.  Nitschmann,  15  Tex. 
Civ.  App.  641,  40  S.  W.  68.  This  rule  applies  to  leases  as  well  as  to 
transfers  of  the  fee:  Powers  v.  Harlow,  53  Mich.  507,  51  Am.  Eep. 
154,  9  N.  W.  257.  And  it  also  seems  to  apply  to  involuntary  sales 
under  judicial  process  as  well  as  to  voluntary  grants:  San  Joaquin 
Valley  Bank  v.  Dodge,  125  Cal.  77,  57  Am.  St.  Eep.  687;  John  Han- 
cock M,  Ins.  Co.  V.  Patterson,  103  Ind.  582,  53  Am.  Eep.  550,  2  N,  E. 
188;  Schmidt  v.  Quinn,  136  Mass.  575. 

A  conveyance  of  standing  timber,  giving  the  purchaser  the  right 
to  cut  and  remove  it,  carries  by  implication  a  right  of  way  for  that 
purpose  over  the  land  of  the  vendor,  if  the  timber  is  otherwise  in- 
accessible; but  he  is  not  entitled  to  use  any  way  he  sees  fit,  even  if 
it  affords  only  a  reasonable  means  of  ingress  and  egress,  and  is  in 
common  use  by  others  in  passing  from  the  wood  lot  to  the  highway, 
but  his  right  to  use  a  particular  way  depends  upon  its  being  reason- 
able: Worthen  v.  Garno,  182  Mass.  243,  65  N.  E.  67;  Pine  Tree  Lum- 
ber Co.  V.  McKinley,  83  Minn.  419,  86  N.  W.  414.  So  the  right  to 
take  cutting  stone  from  a  tract  of  land  necessarily  carries  therewith 
Am.  St,  Eep.,  Vol.  122—14 
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a  privilege  to  make  such  reasonable  use  of  the  surface  over  the  stone 
as  is  necessary  to  make  the  right  available:  Bedford  Bowling  Green 
Stone  Co.  v.  Oman,  115  Ky.  369,  73  S.  W.  1038.  The  right  to  use 
doors,  entrances  to  buildings,  or  stairways  may  exist  by  implication,, 
but  only  in  the  case  of  strict  or  at  least  reasonable  necessity:  See 
the  principal  case:  Walker  v.  Clifford,  128  Ala.  67,  86  Am.  St.  Rep, 
74,  29  South,  588;  Belser  v.  Moore,  73  Ark.  296,  84  S.  W.  219;  Mor- 
rison V.  King,  62  111.  30;  Thompson  v.  Miner,  30  Iowa,  386;  Stillwell 
V.  Foster,  80  Me.  333,  14  Atl.  731;  Quimby  v.  Straw,  71  N.  H.  160, 
51  Atl.  656;  Mayo  v.  Newhoff,  47  N,  J.  Eq.  31,  19  Atl.  837;  National 
Ex.  Bank  v,  Cunningham,  46  Ohio  St.  575,  22  N.  E.  924;  Pierce  v. 
Cleland,  133  Pa.  189,  19  Atl.  352,  7  L.  R,  A.  752;  Geible  v.  Smith,  146 
Pa.  276,  28  Am.  St.  Rep.  796,  23  Atl.  437;  Howell  v.  Estes,  71  Tex. 
690,  12  S.  W.  62;  Benedict  v.  Barling,  79  Wis.  551,  48  N.  W.  670. 

b.  In  Favor  of  Grantor. — A  reservation  of  a  way  of  necessity  may 
be  implied  in  favor  of  the  grantor  as  well  as  granted  by  implication. 
Thus  where  one  grants  a  portion  of  his  estate,  leaving  no  means  of 
access  to  the  part  retained,  a  reservation  of  a  right  of  way  will  be 
implied  from  the  necessities  of  the  case:  Holman  v.  Patterson,  34 
Tex,  Civ.  App.  344,  78  S.  W.  989;  Willey  v.  Thwing,  68  Vt.  128,  34 
Atl.  428;  Dee  v.  King,  73  Vt.  375,  50  Atl,  1109.  But  where  the  con- 
veyance leaves  the  grantor  full  access  to  the  highway  over  the  land 
retained  by  him,  he  cannot,  in  derogation  of  his  grant,  claim  an  im- 
plied easement  in  the  granted  premises,  even  to  the  extent  of  a  use 
of  them  for  purposes  existing  at  the  date  of  the  deed:  O'Brien  v. 
Murphy,  189  Mass.  353,  75  N.  E.  700,  If  a  land  owner  conveys  a  right 
of  way  through  his  farm  to  a  railroad  company,  and  years  afterward 
discovers  natural  gas  on  his  land  on  the  further  side  of  the  right  of 
way  from  his  residence,  the  law  will  imply  a  way  of  necessity 
whereby  he  may  pipe  the  gas  to  his  residence  for  use  therein,  the  pipes 
to  be  laid  so  as  not  to  interfere  with  the  operation  of  the  railroad: 
Uhl  V.  Ohio  River  R,  R,  Co.,  47  W,  Va.  59,  34  S.  E.  934, 

c.  Privity  of  Estate  and  Unity  of  Ownership, — A  way  of  neces- 
sity grows  out  of  the  principle  that  whenever  one  conveys  property,^ 
he  also  conveys  whatever  is  necessary  to  its  beneficial  use.  Since  the 
way  is  founded  on  a  grant,  it  can  arise  only  between  grantor  and 
grantee.  No  way  of  necessity  can  be  presumed  or  acquired  over  the 
land  of  a  stranger.  It  does  not  arise  where  there  is  no  privity  of  title: 
Thump  V,  McDonnell,  120  Ala.  200,  24  South.  353;  Bully  Hill  Copper 
etc.  Co.  V.  Bruson,  4  Cal.  App.  180,  87  Pac.  237,  239;  Whitehouse  v. 
Cummings,  83  Me.  91,  23  Am.  St.  Rep.  756,  21  Atl.  743;  notes  to  Cooper 
V.  Maupin,  35  Am.  Dec.  464;  Pettingill  v.  Porter,  85  Am.  Dec.  676. 
"A  way  by  necessity  is  founded  on  an  implied  grant.  When  a  person 
grants  land  to  which  there  is  no  right  of  way  except  over  his  own 
land,  or  retains  land  which  is  inaccessible  except  over  the  land  which 
he  conveys,  a  right  of  way  is  presumed  to  have  been  granted  or 
reserved.     But  without  a  unity  of  ownership  there  will  be  no  way 
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of  necessity.  If  there  can  ever  be  a  parcel  of  land  with  no  right  of 
way  to  it,  a  conveyance  of  it  will  convey  no  right  to  pass  over  the 
adjoining  land  of  a  stranger,  however  necessary  it  may  be  to  the 
enjoyment  of  the  land  conveyed.  The  grantee  could  in  that  case  have 
no  greater  right  than  his  grantor  possessed":  Ellis  v.  Blue  Mountain 
Forest  Assn.,  69  N.  H.  385,  41  Atl.  856,  42  L.  E.  A.  570. 

d.  Degree  of  Necessity  Eectuisite. — While  some  authorities  have 
supposed  that  a  reasonable  necessity  is  a  sufficient  basis  for  a  way  of 
necessity  (Oliver  v.  Pitman,  98  Mass.  46;  Hollenbeck  v.  McDonald, 
112  Mass.  247;  Goodall  v.  Godfrey,  53  Vt.  219,  38  Am.  Eep.  671),  still 
the  great  majority  of  the  courts  have  held  that  the  necessity  must  be 
strict.  A  mere  convenience,  however  great,  is  not  enough;  it  is  neces- 
sity, not  inconvenience,  that  gives  the  way:  See  the  note  to  Pettingill 
V.  Porter,  85  Am.  Dec.  676;  Walker  v,  Clifford,  128  Ala.  67,  86  Am. 
St.  Eep.  74,  29  South.  588;  Whiting  v.  Gaylord,  66  Conn.  337,  50  Am. 
St.  Eep.  87,  34  Atl.  85;  Chattanooga  E.  E.  Co.  v.  Philpot,  112  Ga.  153, 
37  S.  E.  181;  Charleston  etc.  Ey.  Co.  v.  Fleming,  118  Ga.  699,  45 
S.  E.  664,  119  Ga.  995,  47  S.  E.  541;  Martin  v.  Patin,  16  La.  55; 
Bonnelli  v.  Blakemore,  66  Miss.  136,  14  Am.  St.  Eep.  550,  5  South. 
228;  Field  v.  Mark,  125  Mo.  502,  28  S.  W.  1004;  In  re  Mayor  of  New 
York,  82  N.  Y.  Supp.  417,  83  App.  Div.  513;  Empire  Bridge  Co.  v. 
Larkin  Soap  Co.,  109  N.  Y.  Supp.  1062;  Staples  v.  Cornwall,  99  N.  Y. 
Supp.  1009,  114  App.  Div.  596,  affirmed  in  190  N.  Y.  506,  83  N.  E. 
1132;  Milliken  v.  Denny,  135  N.  C.  19,  47  S.  E.  132;  Bailey  v.  Gray, 
53  S.  C.  503,  31  S.  E.  354;  Miller  v.  Hoeschler,  126  Wis.  263,  105  N.  W. 
790,  8  L.  E.  A.,  N.  S.,  327. 

If  one  has  an  outlet  over  his  own  land,  although  less  convenient, 
he  cannot  claim  a  right  over  the  premises  of  another:  Motes  v.  Bates, 
74  Ala.  374;  Burns  v.  Gallagher,  62  Md.  462;  Dee  v.  King,  73  Vt.  375, 
50  Atl.  1109.  If  he  can  construct  a  road  over  his  own  land  with 
reasonable  expense  (Bully  Hill  Copper  etc.  Co.  v.  Bruson,  4  Cal.  App. 
180,  87  Pac.  237,  239;  Pousson  v.  Porche,  6  La.  Ann.  118;  Murray  v, 
Ealy  (Tenn.  Ch.),  57  S.  W.  412),  or  if  there  already  exists  a  road 
accessible  to  him,  though  perhaps  very  inconvenient  or  in  a  very  bad 
condition,  a  way  by  necessity  cannot  ordinarily  be  implied.  In  short, 
ways  of  necessity  do  not  exist  when  there  are  other  reasonably  prac- 
ticable ways  of  ingress  and  egress:  Trump  v,  McDonnell,  120  Ala.  200, 

24  South.  353;  Gaines  v.  Lunsford,  120  Ga.  370,  102  Am.  St.  Eep.  109, 
47  S.  E.  967;  Ward  v.  Eobertson,  77  Iowa,  159,  41  N.  W.  603;  Nicholg 
V.  Luce,  41  Mass.  (24  Pick.)  102,  35  Am.  Dec.  302;  Willis  v.  Eeid,  86 
Miss.  446,  38  South.  793;  Vossen  v.  Dantel,  116  Mo.  379,  22  S.  W.  734; 
Murphy  v.  Lincoln,  63  Vt.  278,  22  ^tl.  418. 

It  has  been  affirmed  that  no  right  of  way  by  necessity  exists  where 
the  land  to  which  such  right  of  way  is  claimed  borders  on  the  sea: 
Bongsley  v.  Gouldsborough  Land  Imp.  Co.,  86  Me.  279,  29  Atl.  1074, 

25  L.  E.  A.  502;  Hildreth  v.  Goggins,  91  Me.  227,  39  Atl.  550.  This 
may  well  be  true  in  some  cases;  but  where  land  can  be  reached  only 
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by  water,  and  the  way  by  water  is  unavailable  to  meet  the  require- 
ments of  the  natural  uses  thereof,  a  way  of  necessity  may  be  implied 
over  adjoining  lands  of  the  grantor:  Feofees  of  Grammar  School  v. 
Proprietors  of  Jeffreys'  Neck  Pasture,  174  Mass.  572,  55  N.  E.  462; 
Jay  V.  Michael,  92  Md.  198,  48  Atl.  61. 

e.  Necessity  Created  by  Grantee. — Where  a  certain  way  is  not 
necessary  for  access  to  land  at  the  time  of  its  conveyance,  but  is  only 
a  convenience,  other  ways  being  available,  the  grantee  cannot,  by  sub- 
dividing and  selling  separate  portions  thereof,  create  a  necessity  for 
such  way:  Lankin  v.  Terwilliger,  22  Or.  97,  29  Pac.  268.  And  where 
the  owner  of  two  houses  separated  by  an  alley  sells  one  of  them,  and 
the  purchaser  then  builds  a  stable  so  as  to  obstruct  access  to  the  lot 
except  by  the  alley,  his  act  does  not  make  the  alley  a  way  of  neces- 
aity:  Mitchell  v.  Seipel,  53  Md.  251,  36  Am.  Kep,  404. 

f.  Selection  and  Designation  of  Way. — "Ways  of  necessity  may  be 
designated  by  the  grantor,  having  due  regard  to  the  rights  of  both 
parties;  but  if  he  declines  or  omits  to  exercise  the  right,  the  grautee 
may  select  for  himself,  and  will  be  supported  in  his  selection  unless 
chargeable  with  palpable  abuse:  Kripp  v.  Curtis,  71  Cal.  62,  11  Pac. 
879;  Palmer  v.  Palmer,  150  N.  Y.  139,  55  Am.  St.  Eep.  653,  44  N.  E. 
966. 

g.  Transfer  and  Termination  of  Way. — A  way  of  necessity  exists  as 
long  as  the  necessity  exists;  but  no  longer.  So  long  as  the  necessity 
exists,  the  way  passes  to  successive  grantees,  whether  the  conveyance 
be  voluntary  or  involuntary:  Blum  v.  Weston,  102  Cal.  362,  41  Am. 
St.  Eep.  188,  36  Pac.  778;  Graham  v.  Olson,  116  Mo.  App.  272,  92 
S.  W.  728;  Proudfoot  v.  Saffle,  62  W.  Va.  51,  57  S.  E.  256;  notes  to 
Cooper  V.  Maupin,  35  Am.  Dec.  465;  Pettingill  v.  Porter,  85  Am.  Dec. 
677. 

IV.    Easement  Against  Purchaser  of  Servient  Estate. 

a.  In  General. — Where  the  owner  of  land  conveys  a  part  thereof, 
the  grantee  takes  the  part  conveyed  subject  to  such  existing  easements 
in  favor  of  the  grantor  in  respect  to  the  part  retained  as  are  apparent 
at  the  time  of  the  conveyance:  Dunklee  v.  Wilton  E.  E.  Co.,  24  N.  H. 
489;  Seymour  v.  Lewis,  13  N.  J.  Eq.  439,  78  Am.  Dec.  108;  Seibert  v. 
Levan,  8  Pa.  383,  49  Am.  Dec.  525.  And  where  one  conveys  a  portion 
of  his  land,  or  one  of  two  or  more  tracts,  leaving  the  portion  retained 
by  him  without  any  means  of  ingress  or  egress  from  the  public  high- 
way, a  reservation  of  a  right  of  way  over  the  granted  premises  will 
be  implied  from  the  necessities  of  the  case:  Collins  v.  Prentice,  15 
Conn.  39,  38  Am.  Dec.  61;  Brigham  v.  Smith,  70  Mass.  (4  Gray)  297, 
64  Am.  Dec.  76;  New  York  etc.  E.  E.  Co.  v.  Board  of  E.  E.  Commrs., 
162  Mass.  81,  38  N.  E.  27;  Pingree  v.  McDuffie,  56  N.  H.  306;  Lore 
V.  Stiles,  25  N.  J.  Eq.  381;  Willey  v.  Thwing,  68  Vt.  128,  34  Atl.  428. 

b.  Notice  to  Purchaser  of  Existence  of  Servitude. — In  fact,  the 
purchaser  of  an  estate  takes  it  subject  to  any  existing  easement  with 
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which  it  is  burdened  and  of  which  he  has  actual  notice.  If  the  exist- 
ence of  the  easement  is  apparent  or  discoverable  upon  examination, 
this  is  equivalent  to  actual  notice:  WUloughby  v.- Lawrence,  116  111.  11, 
56  Am.  Eep.  758,  4  N.  E.  356;  Clarke  v.  Gaff eney,  116  111.  362,  6  N.  E, 
689;  Ashelford  v.  Willis,  194  111.  492,  62  N.  E.  817;  Kobinson  v. 
Thrailkill,  110  Ind.  117,  10  N.  E.  647;  Van  De  Vanter  ▼.  Flaherty,  37 
Wash.  218,  79  Pac.  794;  May  v.  Bellville  [1905],  2  Ch.  605.  This  rule 
is  often  applied  where  the  servient  estate  is  burdened  with  a  road, 
street  or  way:  Schmidt  v.  Brown,  226  111.  590,  117  Am.  St.  Eep.  261, 
80  N.  E.  1071,  11  L.  E.  A.,  N.  S.,  457;  Wright  v.  Willis  (Ky.),  63 
8.  W.  991;  Eay  v.  Nally  (Ky.),  89  S.  W.  486;  Sparks  v.  Eogers  (Ky.), 
97  S.  W.  11;  Pleas  v.  Thomas,  75  Miss.  495,  22  South.  820;  Overdeer's 
Admr.  v.  Updegraff,  69  Pa.  110;  Wissler  v.  Hershey,  23  Pa.  333; 
Manbeck  v.  Jones,  190  Pa.  171,  42  Atl.  536;  Scott  v.  Moore,  98  Va. 
668,  81  Am.  St.  Eep.  749,  37  S.  E,  342.  It  has  also  been  applied  where 
the  burden  is  an  irrigation  ditch:  Croke  v.  American  Nat.  Bank,  18 
Colo.  App.  3,  70  Pac.  229;  and  where  it  is  a  stairway:  Portman  v. 
Topliff  (Iowa),  115  N,  W.  508.  The  rule  applies  in  the  case  of  ways 
of  necessity  as  well  as  in  the  case  of  other  easements:  Ellis  v.  Bas- 
sett,  128  Ind.  118,  25  Am.  St.  Eep.  421,  27  N.  E.  344;  Fairchild  v, 
Stewart,  117  Iowa,  734,  89  N.  W.  1075;  Bentley  v.  Hampton,  28  Ky. 
Law  Eep.  1083,  91  S.  W.  266. 

The  purchaser  of  premises,  however,  does  not  take  them  burdened 
with  easements  of  which  he  has  no  actual  notice  and  which  are  not 
apparent  on  inspection:  Edwards  v.  Haeger,  180  HI.  99,  54  N.  E.  176; 
Jobling  V.  Tuttle,  75  Kan.  351,  89  Pac.  699,  9  L.  E.  A.,  N.  S.,  960; 
Wills  V.  Eeid,  86  Miss.  446,  38  South.  793;  Cox  v.  Leviston,  63  N.  H, 
283;  Taylor  v.  Millard,  42  Hun,  363,  affirmed  in  118  N.  Y.  244,  23 
N.  E.  376,  6  L.  E.  A.  667;  Taggart  v.  Warner,  83  Wis.  1,  53  N.  W.  33. 

V.  Easement  on  Severance  of  Estate, 
a.  In  General. — Where  the  owner  of  real  property  subjects  part  of 
it  to  an  open,  visible,  permanent  and  continuous  service  or  easement 
in  favor  of  another  part,  and  then  conveys  either,  the  purchaser  takes 
subject  to  the  burden  or  benefit  as  the  case  may  be:  Gillis  v.  Nelson, 
16  La.  Ann.  275;  Hall  v.  Morton,  125  Mo.  App.  315,  102  S.  W.  570; 
Znamanacek  v.  Jelinek,  69  Neb.  110,  111  Am.  St.  Eep.  553,  95  N.  W. 
28;  Grace  Methodist  Episcopal  Church  v.  Dobbins,  153  Pa.  294,  34 
Am.  St.  Eep.  706,  25  Atl.  1120.  This  rule  applies  to  judicial  as  well 
as  to  private  sales:  Zell  v.  Universalist  Society,  119  Pa.  390,  4  Am. 
St.  Eep.  654,  13  Atl.  447;  Manbeck  v.  Jones,  190  Pa.  171,  42  Atl.  536. 
"Where,  during  the  unity  of  title,  an  apparently  permanent  and  obvi- 
ous servitude  is  imposed  on  one  part  of  an  estate  in  favor  of  another, 
which,  at  the  time  of  the  severance,  is  in  use,  and  is  reasonably  neces- 
sary for  the  fair  enjoyment  of  the  other,  then  upon  a  severance  of 
such  ownership,  whether  by  voluntary  alienation  or  by  judicial  proceed- 
ings, there  arises  by  implication  of  law  a  grant  or  reservation  of  the 
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right  to  continue  such  use.  In  such  case  the  law  implies  that  with 
the  grant  of  the  one  an  easement  is  also  granted  or  reserved,  as  the 
case  may  be;  in  the  other,  subjecting  it  to  the  burden  of  all  such  vis- 
ible uses  and  incidents  as  are  reasonably  necessary  to  the  enjoyment 
of  the  dominant  heritage  in  substantially  the  same  condition  in  which 
it  appeared  and  was  used  when  the  grant  was  made":  John  Hancock 
Mut.  Life  Ins.  Co.  v.  Patterson,  103  Ind.  582,  53  Am.  Eep.  550,  2  N.  E. 
188. 

b.  When  Dominant  Heritage  is  Conveyed. — If  the  dominant  part 
is  conveyed,  and  the  owner  himself  retains  the  servient  part,  the 
purchaser  takes  his  part  benefited  by  the  easement  over  or  in  the 
part  retained  by  the  grantor:  Martin  v.  Murphy,  221  HI.  632,  77 
N.  E.  1126;  Smith  v.  Lockwood,  100  Minn.  221,  110  N.  W.  980; 
Liquid  Carbonic  Co.  v.  Wallace,  219  Pa.  457,  68  Atl.  1021;  Sanderlin 
V.  Baxter,  76  Va.  299,  44  Am.  Eep.  165;  McElroy  v.  McLeay,  71  Vt. 
396,  45  Atl.  898.  "Whenever  an  owner  has  created  and  annexed 
peculiar  qualities  and  incidents  to  different  parts  of  his  estate  (and 
it  matters  not  whether  it  be  done  by  himself  or  his  tenant  by  his 
authority),  so  that  one  portion  of  his  land  becomes  visibly  dependent 
upon  another  for  the  supply  or  escape  of  water,  or  the  supply  of 
light  and  air,  or  for  means  of  access,  or  for  beneficial  use  and 
occupation,  and  he  grants  the  parts  to  which  such  incidents  are  an- 
nexed, those  incidents  thus  plainly  attached  to  the  part  granted,  and 
to  which  another  part  is  made  servient,  will  pass  to  the  grantee  as 
accessorial  to  the  beneficial  use  and  enjoyment  of  the  land":  Janes  v. 
Jenkins,  34  Md.  1,  6  Am.  Eep.  300.  To  the  same  effect,  see  Ingals 
V.  Plamondon,  75  111.  118. 

c.  When  Servient  Heritage  is  Conveyed. — On  the  other  hand,  if 
that  portion  of  the  estate  is  sold  which  is  charged  with  a  servitude 
in  favor  of  the  portion  retained  by  the  grantor,  then  the  purchaser 
takes  subject  to  such  servitude  in  favor  of  the  grantor:  See  the  prin- 
cipal case;  Winne  v.  Winne,  82  N.  Y.  Supp.  647,  40  Misc.  Eep.  435, 
affirmed  in  184  N.  Y.  584,  77  N.  E.  1198;  Meredith  v.  Frank,  56  Ohio 
St.  479,  47  S.  E.  656;  Geible  v.  Smith,  146  Pa.  276,  28  Am.  St.  Eep, 
796,  23  Atl.  437;  Grace  Methodist  Episcopal  Church  v.  Dobbins,  153 
Pa.  294,  34  Am.  St.  Eep.  706,  25  Atl.  1120.  Nevertheless,  the  law  in 
such  cases  is  much  more  ready  to  imply  an  easement  in  favor  of  the 
grantee  than  in  favor  of  the  grantor:  Marey  v.  Eeimer,  62  N.  Y. 
Supp.  203,  47  App.  Div.  636;  Wilson  v.  Eiggs,  27  App.  D.  C.  550;  and 
will  not  raise  one  in  favor  of  the  grantor  in  derogation  of  his  grant 
unless  it  is  strictly  necessary  to  the  enjoyment  of  the  premises  re- 
tained by  him:  Wilmurt  v.  McGrane,  16  App.  Div.  412,  45  N.  Y. 
Supp.  32;  Shaver  v.  Edgell,  48  W.  Va.  502,  37  S.  E.  664. 

d.  When  Premises  are  Conveyed  to  Several  Purchasers. — In  case  the 
owner  grants  the  various  parts  of  the  property  to  different  grantees, 
then  the  easement  continues  to  exist  aa  between  the  grantees:  Newell 
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V.  Sass,  43  111.  App.  580,  affirmed  in  142  111.  104,  31  N.  E.  176;  Logan 
V,  Stogsdale,  123  Ind.  372,  24  N.  E.  135,  8  L.  R.  A.  58;  Irvine  v. 
McCreary,  108  Ky.  495,  56  S.  W.  966,  49  L.  E.  A.  417;  Jeffrey  v. 
Winter,  190  Mass.  90,  76  N.  E.  282;  Fremont  E.  &  M.  V,  R.  Co,  v. 
Gayton,  67  Neb.  263,  93  N,  W.  163;  Larsen  v.  Peterson,  53  N,  J.  Eq. 
8S,  30  Atl.  1094;  Lampman  v.  Milks,  21  N.  Y.  505;  Stuyvesant  v. 
Early,  68  N.  Y.  Supp,  903,  33  Misc.  Rep.  644;  Cannon  v.  Boyd,  73  Pa. 
179;  Geible  v.  Smith,  146  Pa,  276,  28  Am.  St,  Rep,  796,  23  Atl.  437, 

Thus  where  one  who  is  the  owner  of  a  body  of  land,  during  his 
occupancy  of  it,  constructs  a  private  way  over  one  part  of  it  to  an- 
other as  a  means  of  egress  and  ingress  to  the  latter  from  his  home, 
and  also  to  the  public  highway,  which  way  is  apparent,  continually 
used,  and  reasonably  necessary  to  the  use  and  enjoyment  of  the  land 
to  which  the  way  is  constructed,  and  also  adds  materially  to  its  value, 
conveys  by  deeds  of  the  same  date  the  part  with  the  way  to  it  to  one 
of  his  children,  and  the  part  with  the  way  over  it  to  another  one  of 
them,  each  takes  hii  part  to  be  enjoyed  with  reference  to  the  way 
as  the  same  existed  at  the  time  of  the  division — the  one  with  an 
implied  grant  of  the  way  to  it,  and  the  other  subject  to  such  way  as 
an  easement  thercrin:  Baker  v.  Rice,  56  Ohio  St.  463,  47  N,  E.  653, 

But  the  easements  thus  implied  are  limited  to  such  as  are  apparent, 
continuous,  and  necessary.  If  one  leases  different  portions  of  the  same 
building  to  two  tenants,  an  implied  easement  or  right  of  way  through 
the  premises  of  one  tenant  to  the  premises  of  the  other  does  not  arise 
when  it  is  not  a  necessity,  but  only  a  convenience:  Walker  t,  Clifford, 
128  Ala.  67,  86  Am.  St,  Rep.  74,  29  South.  588, 

Indeed,  it  is  now  generally  recognized  that  it  is  essential  to  the 
creation  of  an  easement  by  implication  on  the  severance  of  an  estate 
that  the  easement  shall  be  necessary,  and  not  merely  convenient,  to 
the  beneficial  enjoyment  of  the  dominant  portion:  Warren  v,  Blake, 
54  Me.  276,  89  Am.  Dec,  748;  Smith  v,  Blanpied,  62  N.  H.  652;  Hess 
V.  Kenney,  69  N,  J,  Eq,  138,  61  Atl,  464;  Miller  v,  Hoeschler,  126 
Wis.  263,  105  N.  W,  790,  8  L,  R,  A,,  N,  S.,  327,  Some  authorities, 
however,  still  incline  to  the  theory  that,  at  least  under  some  circum- 
stances, it  is  enough  to  support  the  easement  by  implication  that  it  is 
convenient  as  distinguished  from  strictly  necessary:  Cihak  v.  Klekr, 
117  111.  643,  7  N.  E,  111;  Fremont  etc,  R,  R,  Co.  v.  Gayton,  67  Neb. 
263,  93  N,  W,  163. 

Three  things,  then,  are  regarded  as  essential  to  create  an  easement 
by  implication  on  the  severance  of  the  unity  of  ownership  in  an  estate: 
"First,  a  separation  of  the  title;  second,  that,  before  the  separation 
t.ikes  place,  the  use,  which  gives  rise  to  the  easement,  shall  have  been 
•0  long  continued  and  so  obvious  or  manifest  as  to  show  that  it  was 
meant  to  be  permanent;  and,  third,  that  the  easement  shall  be  neces- 
sary to  the  beneficial  enjoyment  of  the  land  granted  or  retained": 
Kelly  V.  Downing,  43  N.  J.  Eq,  62, 10  Atl.  276. 
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VI.    Easement  on  Partition  of  Property. 

A  way  of  necessity  is  created  when  cotenants  partition  land  by 
Toluntary  conveyance,  whereby  a  tract  is  set  apart  to  one  of  them, 
not  fronting  upon  any  public  highway,  which  can  be  reached  from  a 
public  highway  only  by  crossing  the  lands  of  a  third  person  or  a  tract 
set  apart  to  another  of  such  cotenants:  Palmer  v.  Palmer,  150  N.  Y. 
139,  55  Am.  St.  Eep.  653,  44  N.  E.  966.  And  on  the  partition  by 
judgment  of  a  tract  of  land,  if  one  of  the  parcels  set  aside  to  be  held 
in  severalty  is  so  situated  that  a  way  of  necessity  would  be  implied 
in  its  favor  had  it  been  conveyed  by  all  the  tenants  in  common  to 
one  of  their  number,  the  same  implication  arises  in  favor  of  the  person 
to  whom  it  was  set  aside  by  such  judgment,  and  his  successor  in 
interest,  whether  the  way  is  referred  to  in  the  judgment  or  not:  Blum 
V.  Weston,  102  Cal.  362,  41  Am.  St.  Eep.  188,  36  Pac.  778.  "The 
principle  recognized  is  that  the  way  of  necessity  lies  in  grant,  and 
that  the  deed  of  the  grantor  under  the  circumstances  mentioned  cre- 
ates a  way  when  it  is  a  way  of  necessity  as  much  as  it  does  when  it  is 
created  by  an  express  grant.  Upon  this  principle,  the  same  rule 
obtains  in  proceedings  for  partition  under  the  statute,  inasmuch  as 
there  is  no  difference  in  effect  between  an  allotment  by  order  of  the 
court  in  such  proceedings  and  an  allotment  by  deed  from  all  the  other 
tenants  in  common":  Graham  v.  Olson,  116  Mo.  App.  272,  92  S.  W. 
728. 

When  the  real  estate  of  a  deceased  person  is  divided  among  his 
heirs  by  proceedings  in  the  probate  court,  a  right  of  way  of  necessity 
may  be  implied  from  one  to  another:  Goodal  v.  Godfrey,  53  Vt.  219, 
38  Am.  Eep.  671.  And  upon  partition  among  heirs,  each  takes  his 
share  of  the  land  subject  to  any  apparent,  permanent,  continuous  and 
reasonably  necessary  quasi  easement  which  is  in  existence  thereon, 
for  the  benefit  of  another  part  of  the  estate,  at  the  death  of  the  an- 
cestor: Johnson  v.  Gould,  60  W.  Va.  84,  53  S.  E.  798.  Each  of  the 
several  parcels  of  land  allotted  in  a  partition  proceeding  is  subject  to 
the  benefits  and  burdens  of  passways  existing  between  it  and  the  other 
parcels,  although  no  reference  thereto  is  made  in  the  partition  deeds: 
Muir  V.  Cox,  110  Ky.  560,  62  S,  W.  723;  O 'Daniel  v.  Baxter,  112  Ky. 
334,  65  8.  W.  805.  However,  easements  by  implication  do  not  arise 
upon  the  partition  of  land  unless  they  are  reasonably  necessary  to  the 
enjoyment  of  the  parcel  in  favor  of  which  they  are  claimed:  Gaynor 
V.  Bauer,  144  Ala.  448,  39  South.  749,  3  L.  E.  A.,  N.  S.,  1082. 

VII.  Easement  in  Street  or  Way. 
a.  Wliere  Grant  is  Bounded  by  Street. — When  the  owner  of  land 
conveys  land  as  bounded  on  a  way,  road,  street,  or  highway,  the  pur- 
chaser acquires  an  easement  in  or  a  right  to  use  the  way  in  front  of 
the  land:  Teasley  v.  Stanton,  136  Ala.  641,  96  Am.  St.  Eep.  88,  33 
South.  823;  Hoskins  v.  Wathen  Bro.  Co.  (Ky.),  47  S.  W.  595;  Gaw 
T.  Hughes,  111  Mass.  296;  Eiedinger  v.  Marquette  etc.  E.  B.  Co.,  62 
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Mich.  29,  28  N.  W.  775;  Ward  v.  Detroit  etc.  E,  E.  Co.,  62  Mich.  46, 
28  N.  W.  775,  785;  Milliken  v.  Denny,  135  N.  C.  19,  47  S.  E.  132; 
Baker  v.  Mott,  78  Hun,  141,  28  N.  Y.  Supp.  968;  Lambert  v.  Huber, 
50  N.  Y.  Supp.  793,  22  Misc.  Eep.  462.  The  grantor  is  estopped  to 
deny  the  existence  of  the  way:  McKenzie  v.  Gleason,  184  Mass.  452, 
100  Am.  St.  Eep,  566,  69  N.  E.  1076.  And  the  grantee  acquires  the 
right  only  when  the  grantor  owns  the  fee  in  the  street  or  way,  or  has 
a  right  to  grant  a  right  of  way:  Cole  v.  Hadley,  162  Mass.  579,  39 
N.  E.  279;  Fulmer  v.  Bates,  118  Tenn.  731,  121  Am.  St.  Eep.  1059, 
102  S.  W.  900,  10  L.  E.  A.,  N.  S.,  965.  "Where  the  grantor  is  the 
owner  of  a  way  then  in  use,  in  connection  with  the  premises  granted, 
and  grants  the  land  bounding  thereon,  by  reference  to  such  way  as 
a  boundary  in  the  grant,  and  the  beneficial  use  of  the  land  conveyed 
may  require  the  use  of  the  way,  although  not  in  the  sense  of  its 
being  a  necessity,  an  easement  in  such  way  passes  with  the  grant, 
which  neither  the  grantor  nor  subsequent  grantees  of  the  premises 
can  defeat":  Eanscht  v.  Wright,  41  N.  Y.  Supp.  108,  9  App.  Div.  108, 
citing  Smith  v.  Lock,  18  Mich.  56;  Holloway  v.  Southmayd,  139  N.  Y. 
390,  34  N.  E.  1047,  1052;  United  States  v.  Appleton,  1  Sum.  492,  Fed. 
Cas.  No.  14,463.  "The  deed  is  operative  by  estoppel  to  create  the 
easement,  so  far  as  the  grantor's  title  will  support  it.  Such  a  way  is 
not  a  way  of  necessity,  and  the  right  exists  even  if  there  are  other 
ways,  either  public  or  private,  leading  to  the  road":  New  England 
Structural  Co.  v.  Everett  Distilling  Co.,  189  Mass.  145,  75  N.  E.  85. 

There  is  created  in  favor  of  the  grantee  a  right  of  way  over  the 
street  or  road,  not  only  as  to  that  part  against  which  the  lot  conveyed 
abuts,  but  over  the  rest  of  the  streets,  so  far  as  the  grantor  had 
power  to  grant  such  a  right:  Tobey  v.  Taunton,  119  Mass.  404;  New 
England  Structural  Co.  v.  Everett  Distilling  Co.,  189  Mass.  145,  75 
N.  E.  85.  However,  it  has  been  affirmed  that  a  deed  to  land  abutting 
on  a  private  road  does  not  by  implication  convey  any  right  of  way 
over  the  part  of  the  road  ending  in  a  cul-de-sac,  which  is  beyond  the 
property  conveyed  toward  the  closed  end  of  the  road:  Stevens  v. 
Headley,  69  N.  J.  Eq.  533,  62  Atl.  887. 

b.  Where  Grant  Refers  to  Plat  or  Map. 
1.  (Jeneral  Eule. — When  the  owner  of  land  lays  it  off  into  lots, 
streets,  alleys,  and  parks,  and  has  the  same  platted,  and  then  sells 
the  lots  with  reference  to  the  map,  he  thereby  dedicates  such  streets, 
alleys  and  parks  to  the  use  of  the  public,  and  the  lots  carry  with  them, 
as  appurtenant  thereto,  a  right  by  the  grantees  to  the  use  of  all  ease- 
ments incident  to  such  streets,  alleys,  and  parks,  and  therefore  a  right 
to  have  them  kept  open  and  free  of  obstructions:  Eoberta  v.  Mathews, 
137  Ala.  523,  97  Am.  St.  Eep.  56,  34  South.  624;  Prescott  v.  Edwards, 
117  Cal.  298,  59  Am.  St.  Eep.  186,  49  Pac.  178;  Poole  v.  Greer  (Del. 
Super.),  65  Atl.  767;  Ford  v.  Harris,  95  Ga.  97,  22  S.  E.  144;  Dubuque 
T.  Maloney,  9  Iowa,  450,  74  Am,  Dec.  358;  Field  v.  Barling,  149  111. 
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556,  41  Am.  St.  Eep.  311,  37  N,  E.  850,  24  L.  E.  A.  406;  Village  of 
Eiverside  v.  MacLain,  210  111.  308,  102  Am.  St.  Eep.  164,  71  N.  E.  408, 
66  L.  E.  A.  288;  Eowan's  Exrs.  v.  Portland,  47  Ky.  (8  B.  Mon.)  232; 
Burke  v.  Wall,  29  La  Ann.  38,  29  Am.  Eep.  316;  Bartlett  v.  Bangor,  67 
Me.  460;  Fox  v.  Union  Sugar  Eefinery,  109  Mass.  292;  Baxter  v. 
Arnold,  114  Mass.  577;  Grand  Eapids  etc.  E.  E.  Co.  v.  Heisel,  47  Mich. 
393,  11  N.  W.  212;  Dill  v.  Board  of  Education,  47  N.  J.  Eq.  421,  20 
Atl.  739,  10  L.  E.  A.  276;  New  York  etc.  E.  E.  Co.  v.  South  Amboy,  57 
N.  J.  L.  252,  30  Atl.  628;  Nicklas  v.  Keller,  9  App.  Div.  216,  41  N.  Y. 
Supp.  172;  Kenyon  v.  Hookway,  17  Misc.  Eep.  452,  41  N.  Y.  Supp. 
230;  Trowbridge  v.  Ehrich,  191  N.  Y.  361,  84  N,  E.  297;  Dobson  v. 
Hohenadel,  148  Pa.  367,  23  Atl.  1128;  Chapia  v.  Brown,  15  E.  I.  579, 
10  Atl.  639;  Wolf  v.  Brass,  72  Tex.  133,  12  S.  W.  159;  Weynaud  v. 
Lutz  (Tex.  Civ.  App.),  29  S.  W.  1097;  Oney  v.  West  Buena  Vista  Land 
Co.,  104  Va.  580,  113  Am.  St.  Eep.  1066,  52  S.  E.  343,  2  L.  E.  A.,  N.  S., 
832;  Gormley  v.  Clark,  134  U.  S.  338,  10  Sup.  Ct.  Eep.  554,  33  L.  ed. 
909. 

2.  In  Case  of  Sale  by  Municipality. — This  rule  applies  to  municipal 
corporations  when  they  deal  with  lands  as  the  owner,  ag  well  as  it 
does  to  individuals:  Memphis  etc.  Packet  Co.  v.  Grey,  72  Ky.  (9  Bush) 
137;  Story  v.  New  York  El.  E.  E.  Co.,  90  N.  Y.  122,  43  Am.  Eep.  146; 
Moose  v.  Carson,  104  N.  C.  431,  17  Am.  St.  Eep.  681,  10  S,  E.  689, 
7  L.  E.  A.  548. 

3.  In  Case  of  Unopened  Street. — ^The  fact  that  the  street  or  alley 
is  not  yet  opened  when  the  grant  is  made  does  not  bar  the  right  of  the 
grantees  to  have  the  way  opened  and  thereafter  kept  free  of  obstruc- 
tions: Garstang  v.  Davenport,  90  Iowa,  359,  57  N.  W.  876;  Hawley  v. 
Baltimore,  33  Md.  270;  Hall  v.  Baltimore,  56  Md.  187;  Walker  v. 
Worcester,  72  Mass.  (6  Gray)  548;  Dawson  v.  St.  Paul  etc.  Ins.  Co., 
15  Minn.  136,  2  Am.  Eep.  109;  White  v.  Tidewater  Oil  Co.,  50  N.  J. 
Eq.  1,  25  Atl.  199;  Livingston  v.  New  York,  8  Wend.  85,  22  Am.  Dec. 
622;  Patterson  v.  Harlan,  124  Pa.  67,  16  Atl.  496;  Louatannau  v.  Eob- 
ertson,  21  Tex.  Civ.  App.  85,  50  S.  W.  489. 

4.  In  Case  of  Unaccepted  Dedication. — And  the  fact  that  the  mu- 
nicipality fails  to  accept  the  dedication,  whUe  it  may  affect  the  right 
of  the  public  to  use  the  streets  and  ways,  does  not  affect  the  rights  of 
the  lot  owners  to  use  them,  and  have  them  kept  open.  The  owner, 
having  sold  the  lots  according  to  the  plat,  he  must  accord  to  the  pur- 
chasers the  use  of  the  ways  and  streets  as  shown  thereon:  Newell  v. 
Sass,  142  111.  104,  31  N,  E.  176;  Smith  v.  Young,  160  lU.  163,  43  N.  E. 
486;  Trustee  v.  Fahey,  7  Ky.  Law  Eep.  289;  Booraem  v.  North  Hudson 
County  Ey.  Co.,  40  N.  J.  Eq.  557,  5  Atl.  106;  Dill  v.  Board  of  Educa- 
tion, 47  N.  J.  Eq.  421,  20  Atl.  739,  10  L.  E.  A.  276;  Taylor  v.  Hopper, 
62  N.  Y.  649;  Haight  v.  Littlefield,  71  Hun,  285,  24  N.  Y.  Supp.  1097; 
Loustannau  v.  Eobertson,  21  Tex.  Civ,  App.  85,  50  S.  W.  489;  Cook 
V.  Totten,  49  W.  Va.  177,  87  Am.  St.  Eep.  787,  38  S.  E.  491. 


I 


April,  1908.]  Powers  v.  Heffernan.  219 

Vm.    Easement  of  Light  and  Air. 

a.  Across  Private  Premises. — The  English  doctrine  of  ancient  lights 
has,  it  is  well  understood,  been  generally  repudiated  in  this  country  as 
unsuited  to  an  expanding  civilization,  and  the  right  to  acquire  an 
easement  of  light  and  air  by  prescription  has  been  denied  in  perhaps 
all  of  the  American  states:  Jesse  French  Piano  Co.  v.  Forbes,  129 
Ala.  471,  87  Am.  St.  Eep.  71,  29  South.  683;  notes  to  Pierre  v.  Fernald, 
46  Am.  Dec.  582;  Field  v.  Darling,  41  Am.  St.  Eep.  328.  The  fact, 
however,  that  such  an  easement  cannot  be  acquired  by  adverse  user 
does  not  necessarily  prevent  its  acquisition  by  implied  grant,  and  au- 
thority is  not  wanting  for  the  proposition  that  where  one  sells  prem- 
ises with  windows  opening  upon  another  portion  of  his  property, 
neither  he  nor  his  grantee  can,  by  building  or  otherwise,  obstruct  such 
windows  if  the  entrance  of  light  and  air  through  them  is  necessary 
to  make  the  building  to  which  they  belong  reasonably  useful  and 
enjoyable:  Turner  v.  Thompson,  58  Ga.  268,  36  Am,  Rep.  497;  White 
v.  Bradley,  66  Me,  254;  Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Eep.  300; 
Doyle  V.  Lord,  64  N.  Y,  432,  21  Am.  Eep.  629;  Green  v.  Van  Meter, 
54  N.  J.  Eq,  270,  33  Atl,  794.  Eecent  authorities,  while  conceding 
that  perhaps  under  some  circumstances  an  easement  of  light  and  air 
may  be  implied  in  favor  of  one  portion  of  an  estate  as  against  an- 
other portion,  upon  a  severance  of  the  ownership,  have  made  the 
concession  reluctantly:  Eobinson  v.  Clapp,  65  Conn.  365,  32  Atl. 
939,  29  L.  E.  A.  582;  Baker  v.  Willard,  171  Mass,  220,  68  Am.  St. 
Eep.  445,  50  N.  E.  620,  40  L.  E.  A.  754;  Bloon  v.  Koch,  63  N.  J.  Eq. 
10,  50  Atl.  621.  Said  the  supreme  court  of  Connecticut:  "It  must 
be  of  a  character  so  evidently  necessary  to  the  reasonable  enjoyment 
of  the  granted  premises,  so  continuous  in  its  nature,  so  plain,  visible, 
and  open,  so  manifest  from  the  situation  and  relation  of  the  two 
tracts  as  to  fairly  and  clearly  indicate  to  a  prospective  purchaser  of 
the  reserved  portion  the  intention  of  the  parties  to  the  previous  sale 
that  it  should  remain,  and  to  make  such  purchaser  chargeable  with 
knowledge  that  the  law,  based  on  justice,  that  equity,  founded  on 
good  conscience,  would  forbid  him,  in  case  of  his  purchase,  to  so 
occupy  the  lot  as  to  interfere  with  such  easement":  Puerto  v.  Chieppa, 
78  Conn.  401,  62  Atl.  664. 

The  sounder  rule,  however,  is  that  the  law  will  not  permit,  under 
any  circumstances,  an  easement  of  light  and  air  to  be  burdened,  by 
implication,  upon  an  adjoining  estate,  so  as  to  prevent  the  owner 
from  building  on  or  improving  it  in  any  legitimate  manner  that 
pleases  him.  And  certainly  this  is  true  as  applied  to  bona  fide  pur- 
chasers of  city  properties  which  are  sought  to  be  burdened  with  the 
easement:  Kennedy  v.  Burnap,  120  Cal.  488,  52  Pac.  843,  40  L.  R.  A. 
476;  Keating  v.  Springer,  146  111.  481,  37  Am.  St.  Rep.  175,  34  N. 
E.  805,  22  L.  R.  A,  544;  Keiper  v.  Klein,  51  Ind,  316;  Morrison  v. 
Marquardt,  24  Iowa,  35,  92  Am.  Dec.  444;  Collier  v.  Pierce,  73  Mass. 
(7  Gray)  18,  66  Am.  Dec.  453;  Randall  y.  Sanderson,  111  Mass.  114; 
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Keats  V.  Hugo,  115  Mass.  204,  15  Am.  Eep.  80;  Myers  v.  Gemmel, 
lb  Barb.  537;  Wilmurt  v.  McGrane,  45  N.  Y.  Supp.  32,  16  App.  Div. 
412;  Haveretick  v.  Sipe,  33  Pa.  368.  Said  Justice  Dillon:  "Surely 
an  easement  uncertain  in  its  extent  and  duration,  without  any  writ- 
ten record  evidence  of  its  existence,  fettering  estates,  and  laying  an 
embargo  upon  the  hand  of  improvement,  which  carries  the  trowel 
and  the  plane,  and,  as  applied  to  a  subsequent  purchaser,  against  the 
spirit  of  our  recording  acts,  and  not  demanded  by  any  consideration 
of  public  policy — surely  such  an  easement  should  not  be  held  to  ex- 
ist by  mere  implication":  Morrison  v.  Marquardt,  24  Iowa,  35,  92 
Am.  Dec.  444. 

b.  From  Public  Streets. — Every  owner  of  lots  abutting  on  a  pub- 
lic street  has  an  easement  for  the  admission  of  light  and  air:  Field 
V.  Barling,  149  111.  556,  41  Am.  St.  Rep.  311,  37  N.  E.  850,  24  L.  B. 
A.  406;  Townsend  v.  Epstein,  93  Md.  537,  86  Am,  St.  Rep.  441,  49 
Atl.  629,  52  L.  R.  A.  409;  Gana  etc.  Mfg.  Co.  v.  St.  Louis  etc.  R.  R. 
Co.,  113  Mo.  308,  35  Am.  St.  Rep.  706,  20  S.  W.  658,  18  L.  R.  A. 
339;  McKenna  v.  Brooklyn  etc.  R.  R,  Co.,  184  N,  Y,  391,  77  N.  E. 
615;  Willamette  Iron  Works  v.  Oregon  Ry.  etc.  Co.,  26  Or.  224,  46 
Am.  St.  Rep.  620,  37  Pac.  1016,  29  L.  B.  A.  88.  The  easement  of  light 
and  air,  in  this  respect,  is  placed  along  with  the  easement  of  access, 
the  one  no  more  important  than  the  other  except  in  degree:  First 
Nat.  Bank  v.  Tyson,  133  Ala,  459,  91  Am.  St.  Rep.  46,  32  South.  144, 
59  L.  B.  A.  399. 
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ATKINS  V.  ATKINS. 
[195  Mass.  124,  80  N.  E.  806.] 

ESTOPPEL  to  Dispute  Statements  of  an  Afldavit  of  Sale. — 
One  who  forecloses  a  mortgage  under  a  power  of  sale,  and  makes  and 
records  an  affidavit  stating  his  acts,  as  provided  by  statute,  is  not 
estopped  by  the  statements  of  the  affidavit  from  proving  the  true 
condition  of  the  title  of  the  realty  sold.     (p.  223.) 

MOBTGAOE — ^Foreclosure  of  Under  a  Power,  Whose  Title 
Passes  by. — ^If  a  trustee  under  a  mortgage,  who  is  thereby  vested 
with  a  power  of  sale,  sells  the  property  in  execution  of  the  power, 
the  purchaser's  title  is  derived  from  the  mortgagor  rather  than 
from  the  trustee,  and  this  remains  true  though  the  property  is  first 
bid  in  in  the  name  of  an  intermediary  who  then  conveys  to  the  real 
purchaser,     (p.   223.) 

CONVEYANCE,  Manual  Delivery  of,  When  Unnecessary. — 
The  manual  delivery  of  a  conveyance  is  not  required  to  work  a  trans- 
fer thereby  when  the  acts  of  the  grantee  show  an  acceptance,  and 
the  purpose  of  the  grantor  was  to  treat  the  instrument  as  delivered, 
(p.  224.) 

HUSBAND  AND  WIFE,  Contracts  Between. — Notwithstanding 
the  married  women's  statutes  of  Massachusetts,  contracts  between  a 
husband  and  wife  are  void  in  that  state  and  unenforceable  between 
the  spouses  or  by  strangers  into  whose  hands  the  contracts  may  come 
by  transfer,     (p.  224.) 

HUSBAND  AND  WIFE,  Contracts  Between,  When  One  of 
Them  Acts  in  a  Eepresentative  Capacity. — The  fact  that  a  husband 
in  making  a  contract  with  his  wife  is  acting  in  a  representative 
capacity,  to  wit,  as  a  trustee  enforcing  a  mortgage,  creates  no  ex- 
ception to  the  rule  that  contracts  between  husband  and  wife  are 
void,  and  he  hence  cannot  maintain  a  suit  in  equity  to  enforce  such 
a  contract,  though  it  is  one  for  the  purchase  of  real  property  and  a 
conveyance  has  been  made  to  an  intermediary,  who  has  transferred 
to  the  wife.     (p.  225.) 

HUSBAND  AND  WIFE— Marital  Belations,  Where  do  not 
Prevent  the  Maintenance  by  Him  of  a  Bill  Against  His  Wife. — If 
a  husband,  acting  as  trustee  under  a  mortgage,  «ellB  the  mortgaged 
property  to  an  intermediary  for  the  benefit  of  the  former's  wife,  to 
whom  such  intermediary  conveys  the  property,  though  the  husband 

(221) 
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cannot  maintain  a  suit  against  her  for  specific  performance  of  the 
contract  and  the  payment  of  the  purchase  price,  he  may,  on  her 
pleading  her  disability,  maintain  the  bill  as  one  to  compel  from  her 
a  reconveyance  of  such  property,     (p.  225.) 

MORTGAGE,  Foreclosure  of,  When  not  Set  Aside  by  a  Decree 
Requiring  the  Purchaser  to  Reconvey  to  the  Trustee  Making  the  Sale. 
If  a  sale  is  made  by  a  trustee  acting  under  a  power  in  a  mort- 
gage, and  the  purchaser  is  the  trustee's  wife,  to  whom  a  conveyance 
is  subsequently  made,  and  she,  pleading  her  disability,  cannot  be 
compelled  to  pay  the  purchase  price  and  a  decree  is  therefore  en- 
tered against  her  directing  her  to  reconvey  to  such  trustee,  this  does 
not  set  aside  the  foreclosure  proceedings  and  sale  if  the  time  for 
redemption  has  expired,  nor  revest  any  title  in  the  original  mortgagor, 
but  the  trustee  will  hold  the  land  as  part  of  the  trust  estate,     (p.  227.) 

EQUITY — The  Duty  to  Do  in  Equity  as  a  Condition  of  Relief. 
Where  a  wife  pleads  her  disability  in  defense  of  a  suit  to  compel 
her  specific  performance  of  a  contract  to  purchase  real  property 
■which  has  been  conveyed  to  her  pursuant  to  such  purchase,  she  may 
be  compelled  to  reconvey  the  property,  but,  aa  a  condition  to  relief, 
she  will  be  allowed  for  taxes  paid  by  her  and  for  moneys  paid 
in  part  performance  of  the  contract,     (pp.  227,  228.) 

Suit  by  Edward  Atkins,  trustee  under  the  will  of  Amasa 
Harmon  against  Martha  M.  Atkins,  wife  of  the  complain- 
ant, to  compel  her  to  pay  a  balance  due  as  part  of  the 
purchase  price  of  specified  lands  sold  by  the  plaintiff  under 
a  power  of  sale  contained  in  a  mortgage,  the  sale  having 
been  made  to  Miss  Harriet  A.  Clark,  an  intermediary,  for 
the  benefit  of  the  defendant,  to  whom  Miss  Clark  conveyed 
the  property  on  the  promise  of  the  defendant  to  pay  the 
purchase  price.  The  bill  also  prayed  that  if  defendant  was 
not  required  to  pay  such  purchase  price,  that  she  be  ordered 
to  reconvey  the  land  to  the  plaintiff  as  trustee,  and  for 
further  relief.  The  trial  court  entered  a  decree  for  specific 
performance  by  the  defendant  and  for  the  amount  due  as 
balance  of  the  purchase  price,  and  the  defendant  appealed. 

H.  F.  Lyman,  for  the  plaintiff. 

B.  E.  Kemp,  for  the  defendant. 

126  BRALEY,  J.  The  plaintiff,  as  trustee  under  the  will 
of  Amasa  Harmon,  held  a  mortgage  with  a  power  of  sale 
on  the  land  described  ^^"^  in  the  bill,  and  the  interest 
not  having  been  paid,  he  not  only  took  and  held  peaceable 
possession  under  Revised  Laws,  chapter  187,  section  1, 
which  had  continued  for  more  than  three  years  before  the 
bringing  of  this  suit,  but  a  foreclosure  under  the  power 
followed.  In  pursuance  of  a  previous  arrangement  that 
the  defendant  should  buy  the   property   through    an    inter- 
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mediary,  it  was  sold  to  one  Harriet  A.  Clark  for  a  sum  suf- 
ficient to  cover  the  debt  with  interest  and  the  expenses  of 
sale.  She  subsequently,  in  accordance  with  the  agreement,^ 
conveyed  to  the  defendant,  and,  the  purchase  price  remain- 
ing unpaid,  this  bill  is  brought  to  compel  the  performance 
of  the  contract,  or,  if  this  is  refused,  then  for  alternative 
relief  by  a  reconveyance :  Corder  v.  Morgan,  18  Ves.  344. 
The  mortgage  contained  a  further  provision  that  the  mort- 
gagee might  purchase,  and  while  he  was  required  to  act  in 
good  faith  for  the  protection  of  the  mortgagor,  and  to  see- 
that  his  interests  were  not  sacrificed,  there  is  no  finding 
by  the  master  to  whom  the  case  was  referred,  either  that  the 
foreclosure  was  planned  and  the  sale  was  conducted  for 
the  purpose  of  enabling  the  wife  of  the  trustee  to  buy  with- 
out competition  from  other  bidders,  or  that  the  price  was 
inadequate. 

Nor  is  the  plaintiff  estopped  by  the  recitals  in  the  affida- 
vit of  sale,  as  the  defendant  argues,  from  showing  the  true 
condition  of  the  title.  Under  Revised  Laws,  chapter  187, 
section  15,  as  amended  by  Statutes  of  1906,  chapter  219, 
section  2,  the  office  of  the  affidavit  is  to  furnish  evidence  that 
the  power  of  sale  has  been  duly  executed.  This  provision 
is  only  directory,  and  the  title  vests  in  the  purchaser  even 
without  an  affidavit  being  made  or  recorded:  Field  v. 
Gooding,  106  Mass.  310.  If,  however,  it  is  made  and  re- 
corded, these  recitals,  being  in  the  nature  of  evidence  only, 
are  not  conclusive,  and  may  be  controverted  in  suits  con- 
cerning the  validity  of  the  foreclosure:  Silva  v.  Turner,  166 
Mass.  407,  44  N.  E.  532. 

In  these  proceedings  the  plaintiff  acted  under  the  power 
as  the  attorney  for  the  mortgagor,  from  whom,  instead  of 
from  him,  the  defendant's  title  is  derived,  even  though 
the  transfer  was  made  through  an  intermediary  who  took 
merely  a  dry  title:  Raymond  v.  Commonwealth,  192  Mass. 
486,  78  N.  E.  514;  Brown  v.  Brown,  174  Mass.  197,  75  Am. 
St.  Rep.  292,  54  N.  E.  532.  The  deed  to  the  defendant, 
who  must  be  regarded  as  the  actual  purchaser,  has  never 
been  manually  delivered  to  her,  or  recorded,  and,  ordinarily, 
until  payment  the  ^^**  purchaser  at  a  mortgagee's  sale  is 
not  entitled  to  a  conveyance.  But  the  master  finds  that 
upon  the  face  of  the  deeds  the  title  has  passed,  and  she  is 
seised  in  fee.  The  evidence  not  having  been  reported,  this 
finding  being  sustained  by  the  facts  which  he  states,  is  con- 
clusive, as  "It  is  settled  that  manual  delivery  of  the  instru- 


224  :American  State  Reports,  Vol.  122.  [Mass. 

ment  is  not  required  to  work  a  transfer,  for  acts  of  the 
grantee  showing  acceptance,  when  coupled  with  a  purpose 
of  the  grantor  to  treat  the  deed  as  delivered,  are  sufficient 
to  pass  the  title":  Creeden  v.  Mahoney,  193  Mass.  402,  79 
N.  E.  776. 

The  parties,  however,  are  husband  and  wife,  and  all  the 
arrangements  for  the  sale  and  transfer  of  the  property  were 
made  by  him  acting  in  the  twofold  capacity  of  trustee,  and 
as  her  duly  authorized  agent.  The  provisions  of  Revised 
Laws,  chapter  74,  section  1,  clause  4,  not  having  been  pleaded, 
and  it  being  conceded  that  no  action  could  be  maintained 
at  common  law  by  reason  of  the  disability  of  coverture,  this 
part  of  the  case  is  narrowed  to  the  simple  inquiry  whether 
in  equity,  where  this  defense  is  interposed,  upon  proof  that 
the  title  passed,  the  plaintiff  can  compel  payment  of  the 
purchase  price.  In  Nolin  v.  Pearson,  191  Mass.  283,  114 
Am.  St.  Rep.  605,  77  N.  E.  890,  4  L.  R.  A.,  N.  S.,  643,  it  was 
pointed  out  that  by  remedial  legislation,  although  a  married 
woman  in  this  jurisdiction  had  been  freed  from  nearly  all 
of  the  legal  conditions  arising  from  the  doctrine  of  the  com- 
mon law  of  the  unity  of  husband  and  wife,  contracts  and 
suits  between  them  still  were  prohibited:  Rev.  Laws,  c.  153, 
sees.  2,  6.  By  our  decisions  it  is  settled  that  such  contracts 
are  absolutely  void  and  unenforceable  between  the  spouses, 
or  by  strangers  into  whose  hands  they  may  come  by  transfer : 
Edgerly  v.  Whalan,  106  Mass.  307;  Bassett  v.  Bassett,  112 
Mass.  99;  Whitney  v.  Closson,  138  Mass.  49;  Bridgman  v. 
Bridgman,  138  Mass.  58;  Kneil  v.  Egleston,  140  Mass.  202, 
4  N.  E.  573;  Bowker  v.  Bradford,  140  Mass.  521,  5  N.  E. 
480;  Silverman  v.  Silverman,  140  Mass.  560,  5  N.  E.  639; 
Chapin  v.  Chapin,  135  Mass.  393;  Roby  v.  Phelon,  118  Mass. 
541 ;  Woodward  v.  Spurr,  141  Mass.  283,  6  N.  E.  521 ;  Bailey 
V.  Herrick,  141  Mass.  287,  note;  National  Granite  Bank  v. 
Whicher,  173  Mass.  517,  73  Am.  St.  Rep.  317,  53  N.  E.  1004; 
National  Granite  Bank  v.  Tyndale,  176  Mass.  547,  57  N.  E. 
1022,  51  L.  R.  A.  447;  National  Bank  of  the  Republic  v. 
Delano,  185  Mass.  424,  70- N.  E.  444;  Caldwell  v.  Nash,  190 
Mass.  507,  77  N.  E.  515. 

This  doctrine  is  not  disputed  by  the  plaintiff,  but  he  re- 
lies upon  an  exception  that  in  equity  coverture  does  not 
prevent  *^^  suits  between  husband  and  wife  relating  to  their 
rights  in  property  conveyed  or  transferred  by  one  to  the 
other  from  being  entertained  and  suitable  relief  decreed: 
Ayer  v.  Ayer,  16  Pick.  327;  Scott  v.  Rand,  115  Mass.  104; 
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Lombard  v.  Morse,  155  Mass.  136,  29  N.  E.  205,  14  L.  R.  A. 
273 ;  Frankel  v.  Frankel,  173  Mass.  214,  73  Am.  St.  Rep.  266, 
53  N.  E.  298;  Cogswell  v.  Hall,  185  Mass.  455,  70  N.  E.  461; 
Browne  v.  Bixby,  190  Mass.  69,  76  N.  E.  454.  See  Pike  v. 
Fitzgibbon,  17  Ch.  D.  454.  But  this  branch  of  the  plaintiff's 
case  rests  on  the  executory  contract  between  them,  which 
is  a  mere  nullity,  and  not  on  the  basis  of  recovering  property 
fraudulently  obtained  from  one  spouse  by  the  other  after 
marriage,  which  in  equity  should  be  returned  or  reconveyed, 
nor  on  loans  made  to  the  husband  from  the  separate  estate 
of  the  wife,  w^hich  he  promises  to  repay:  Rev.  Laws,  c.  153, 
sec.  2 ;  Bassett  v.  Bassett,  112  Mass.  99 ;  Erringdale  v.  Riggs, 
148  111.  403,  36  N.  E.  93;  Story's  Equity  Jurisprudence,  sec. 
1372;  Atlantic  National  Bank  v.  Tavener,  130  Mass.  407; 
Holmes  v.  "Winchester,  133  Mass.  140 ;  Lombard  v.  Morse,  155 
Mass.  136,  29  N.  E.  205,  14  L.  R.  A.  273;  Hunt  v.  Johnson, 
44  N.  Y.  27,  4  Am.  Rep.  631. 

The  fact  that  the  plaintiff  was  acting  in  a  representative 
capacity  creates  no  exception,  for  he  was  none  the  less  the 
defendant's  husband  because  he  happened  at  the  same  time 
to  be  trustee  for  a  stranger:  Tyler  v.  Sanborn,  128  111.  136, 
1^  Am.  St.  Rep.  97 ,  21  N.  E.  193 ,  4  L..  R.  A.  218.  It  is 
the  assumption  after  marriage  of  relations  dependent  upon 
executory  contracts  which  it  is  the  policy  of  our  law  to  pro- 
hibit, and  if  she  failed  to  perform  the  oral  contract  of  pur- 
chase, upon  a  suit  to  compel  performance  and  recover  the 
consideration,  it  is  still  a  suit  between  husband  and  wife, 
and  not  between  strangers:  Whitney  v.  Closson,  138  Mass. 
49.  It  was  said  without  qualification  in  Wilson  v,  Bryant, 
134  Mass.  291,  that  neither  in  law  nor  in  equity  can  a 
married  woman  enforce  a  note  held  by  her  against  her  hus- 
band, even  if  it  was  originally  made  payable  to  another  per- 
son who  transferred  it  to  her.  So  in  Fowle  v.  Torrey,  135 
Mass.  87,  where  a  married  woman  brought  a  bill  in  equity 
against  a  partnership  of  which  her  husband  was  a  member. 
to  recover  upon  a  promissory  note  given  by  the  firm  to  her 
for  money  lent,  after  consideration  by  the  whole  court,  it 
was  held  by  a  majority  that  the  suit  could  not  be  main- 
tained even  against  the  other  members.  These  decisions 
have  been  followed,  or  approved,  in  recent  cases:  Bristol 
County  Savings  Bank  v.  Woodward,  137  Mass.  412;  Frank- 
lin County  Bank  v.  Greenfield  ^^o  gank,  138  Mass.  515; 
Washburn  v.  Tisdale,  143  Mass.  376,  9  N.  E.  741;  Mer- 
Am.  St.  Eep.,  Vol.  122—15 
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chants'  National  Bank  v.  Greene,  150  Mass.  317,  23  N.  E. 
103;  Beacon  Trust  Co.  v.  Robbins,  173  Mass.  261,  53  N.  E. 
868 ;  Hale  v.  Leatherbee,  175  Mass.  547,  56  N.  E.  562 ;  Porter 
V.  Wakefield,  146  Mass.  25,  14  N.  E.  792 ;  Clark  v.  Patterson, 
158  Mass.  388,  35  Am.  St.  Rep.  498,  33  N.  E.  589;  Clark 
V.  Royal  Arcanum,  176  Mass.  468,  57  N.  E.  787.  The  con- 
tractual rights  of  the  husband,  if  conceded  to  be  equal,  cer- 
tainly are  no  greater,  and  this  disability  which  attaches  to 
her  also  attaches  to  him :  See  Butler  v.  Butler,  14  Q.  B.  D. 
831,  834.  The  plaintiff's  right  of  recovery  on  this  ground 
cannot  be  distinguished  in  principle  from  these  cases,  for  if 
he  held  the  promissory  note  of  his  wife  for  the  balance  due, 
which  he  was  seeking  to  enforce,  they  are  decisive  that  such 
a  suit  cannot  be  maintained.  If  these  restrictions  of  the  com- 
mon law  as  to  freedom  of  contracts  and  suits  between  them- 
selves are  to  be  removed  as  they  have  been  in  England  by 
the  married  woman's  property  act  of  1882  (Stat.  45  &  46 
Vict.,  c.  75),  as  amended  by  the  married  women's  property 
act  of  1893  (Stat.  56  &  57  Vict.,  c.  63),  their  removal  must 
be  accomplished  by  act  of  the  legislature.  The  defend- 
ant's sixth  exception,  which  relates  to  her  liability  under  the 
contract,  must  be  sustained,  and  the  remaining  exceptions 
taken  by  her,  either  having  been  expressly  waived  or  not 
argued,  are  overruled. 

But  if  the  action,  so  far  as  it  rests  upon  the  contract,  is 
defeated,  the  master  finds  that  the  plaintiff  is  entitled  to  a 
reconveyance,  and  it  is  perfectly  plain  that,  unless  equi- 
table relief  in  some  form  can  be  granted,  the  plaintiff  is 
remediless.  Upon  this  question  the  marital  relation  does  not 
prevent  the  maintenance  of  the  bill:  Lombard  v.  Morse,  155 
Mass.  136,  29  N.  E.  205,  14  L.  R.  A.  273.  The  defendant, 
upon  being  relieved  from  performance,  is  still  vested  with 
title  in  the  land,  for  which  she  must  be  held  to  have  paid 
no  consideration,  and,  while  pleading  her  coverture  in  bar, 
makes  no  offer,  if  this  defense  is  successful,  to  reconvey,  al- 
though it  may  be  said  that  to  this  part  of  the  master's  report 
she  has  not  taken  an  exception.  By  taking  this  position  she 
has  in  her  possession  and  control  property  for  which  the" 
plaintiff  is  accountable  as  trustee;  and  having  gone  forward 
under  a  contract,  which  has  failed,  he  is  not  in  the  position 
of  a  mere  volunteer,  for  originally  the  arrangement  that  she 
should  acquire  title  by  purchase  is  found  to  ^^*  have  been 
made  with  her  sanction:  Patterson  v.  Bloomer,  35  Conn.  57, 
95  Am.  Dec.  218.     Or,  if  original  authority  were  wanting, 
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the  master  has  found  ratification  by  subsequent  conduct. 
Under  these  conditions  it  would  be  contrary  to  equity  and 
good  conscience  that  the  defendant,  who  escapes  contrac- 
tual liability  by  her  conjugal  relationship,  also  should  be 
permitted  to  retain  the  land :  Newby  v.  Cox,  81  Ky.  58.  The 
sale  was  made,  and  the  title  conveyed  under  the  assurance 
that  she  would  pay  the  purchase  price.  Upon  repudiation 
of  the  contract  she  ceased  to  be  a  purchaser  for  value  and 
having  bought  with  notice,  holds  the  land  subject  to  the 
trust,  and  the  plaintiff  can  maintain  this  bill  for  adequate 
relief:  Jones  v.  Dexter,  130  Mass.  380,  39  Am.  Rep.  459; 
Otis  V.  Otis,  167  Mass.  245 ,  45  N.  E.  737 ;  Andrews  v.  Tuttle- 
Smith  Co.,  191  Mass.  461,  78  N.  E.  99;  Crooks  v.  Whit- 
ford,  40  Mich.  599 ;  Wetmore  v.  Porter,  92  N.  Y.  76 ;  Leigh 
V.  Macaulay,  1  Younge  &  C.  260.  The  amount  for  which 
he  should  be  charged  as  trustee  in  the  settlement  of  his  ac- 
counts because  of  his  transaction  is  not  before  us :  See  Good- 
ell  V.  Goodell,  173  Mass.  140,  53  N.  E.  275;  Hayes  v.  Hall, 
188  Ma^.  510,  74  N.  E.  935. 

Nor  should  the  foreclosure  proceedings  be  set  aside,  as 
the  mortgagor  whose  debt  was  thereby  satisfied  is  not  a 
party,  and  the  time  for  redemption  has  expired:  Hood  v. 
Adams,  124  Mass.  481,  26  Am.  Rep.  687 ;  Rev.  Laws,  c.  187, 
sec.  1,  But,  as  between  the  parties,  if  the  defendant,  who  has 
not  parted  with  the  title,  conveys  to  the  plaintiff  in  his  rep- 
resentative capacity,  he  will  hold  the  land  as  a  part  of  the 
trust  estate:  Yard's  Exr.  v.  Yard,  12  C.  E.  Greene,  114; 
Thompson  v.  Graham,  1  Paige,  384. 

An  objection  which  might  be  interposed,  that  neither  the 
administrator  nor  the  heirs  of  Clark  have  been  joined,  is 
obviated  by  the  finding  of  the  master,  that  she  never  was 
connected  with  or  became  bound  by  the  contract,  or  acquired 
an  independent  title:  Story's  Equity  Pleading,  8th  ed.,  sees. 
231,  231a;  Jewett  v.  Tucker,  139  Mass.  566,  2  N.  E.  680; 
Crooks  V.  Whitford,  40  Mich.  599;  Thomas  v.  Kennedy,  24 
Iowa,  397,  95  Am.  Dec.  740;  Mallow  v.  Hinde,  12  Wheat. 
193,  6  L.  ed.  599.  He  further  finds  that  the  plaintiff  has  re- 
ceived on  account  of  the  purchase  price  by  payment  from 
the  defendant,  and  by  the  appropriation  of  funds  in  his 
possession  belonging  to  her,  an  appreciable  sum  which  upon 
a  reconveyance  should  be  repaid.  To  this  finding  the  plain- 
tiff excepts,  because,  having  refused  to  be  *^^  bound  by 
the  contract,  she  should  not  be  permitted  to  recover  for 
money  paid  in  part  performance.     This  exception  must  be 
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overruled.  Invoking  the  aid  of  a  court  of  equity  he  must  do 
equity,  and  he  cannot  have  both  land  and  money :  McMurtrie 
V.  Guiler,  183  Mass.  451,  67  N.  E.  358.  Where  a  conveyance 
of  land  is  set  aside  on  the  ground  of  constructive  fraud,  the 
prevailing  party  must  restore  the  other  as  nearly  as  may  be  to 
the  position  in  which  he  stood  before  the  transaction :  Thomas 
V.  Deals,  154  Mass.  51,  27  N.  B.  1004;  Harding  v.  Handy,  11 
Wheat.  103,  6  L.  ed.  429 ;  Neblett  v.  Macfarland,  92  U.  S.  101, 
23  L.  ed.  471.  And  the  granting  of  such  relief  can  be  made 
conditional  upon  the  repayment  of  money  advanced  upon  a 
consideration  which  has  failed,  with  all  other  legitimate  dis- 
bursements, which  either  have  preserved  or  improved  the 
property:  Thomas  v.  Beals,  154  Mass.  51,  27  N.  E.  1004; 
Harding  v.  Wheaton,  2  Mason,  378,  Fed.  Cas.  No.  6051 ;  Neb- 
lett V.  Macfarland,  92  U.  S.  101,  23  L.  ed.  471.  While  not 
allowed  by  the  master,  the  payment  of  the  taxes  by  the  de- 
fendant comes  within  this  rule,  and  they  are  to  be  added  to 
make  the  total  amount  for  which  she  must  be  reimbursed  as 
a  condition  precedent  to  the  relief  decreed:  Warnock  v. 
Campbell,  10  C.  E.  Greene,  485. 

The  decree  of  the  superior  court  must  be  reversed,  and  a  de- 
cree with  costs  is  to  be  entered,  overruling  the  exceptions  of 
both  parties,  except  as  to  the  sixth  exception  of  the  defendant, 
which  is  sustained,  and  ordering  that  upon  tender  of  nine  hun- 
.  dred  and  sixty-seven  dollars  and  forty-seven  cents  within  such 
time  as  may  be  fixed  by  that  court,  the  defendant  shall  by  a 
sufficient  deed  release  and  convey  to  the  plaintiff  as  trustee 
her  title  in  the  premises:  Dey  v.  Dunham,  1  Johns.  Ch.  182. 

Ordered  accordingly. 


The  Common-luw  Disability  of  Husband  and  Wife  to  contract  with 
each  other  (Hendricks  v.  Isaacs,  117  N.  Y.  411,  15  Am.  St.  Eep.  524; 
Heacock  v.  Heacock,  108  Iowa,  540,  75  Am.  St.  Kep.  273;  Pinkham 
V.  Pinkham,  95  Me.  71,  85  Am.  St.  Bep.  392)  has  been  abolished  or 
very  materially  modified  in  many  states:  O'Day  v.  Meadows,  194 
Mo.  588,  112  Am.  St.  Kep.  542;  E&tate  of  Deaner,  126  Iowa,  701, 
106  Am.  St.  Eep.  374;  note  to  Kantrowitz  v.  Prather,  99  Am.  Dec. 
599.  It  seems,  moreover,  that  courts  of  equity  have,  in  futherance 
of  justice,  enforced  contracts  entered  into  between  husband  and  wife, 
notwithstanding  the  existence  of  the  legal  disability:  Haussman  v. 
Burnham,  59  Conn.  117,  21  Am.  St.  Eep.  74;  Ogden  v.  Ogden,  60 
Ark.  70,  46  Am.  St.  Eep.  151. 

A  Husband  Who  is  an  Agent  to  sell  land  has  no  power,  it  has  been 
held,  to  make  a  valid  sale  to  his  wife:  Eeed  v.  Aubrey,  91  Ga.  435, 
44  Am.  St.  Eep.  49;  Tyler  v.  Sanborn,  128  HI,  136,  15  Am.  St.  Eep. 
97. 
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GAW  V.  ASHLEY. 

[195  Mass.  173,  80  N.  E.  890.] 

PUBLIC  OFFICE,  Power  of  a  Board  to  Elect  One  of  Its 
Members  to. — The  board  of  public  health  cannot  elect  one  of  its  mem- 
bers to  the  office  of  quarantine  physician  when  his  duties  require 
him  to  make  reports  and  recommendations  to  such  board,  and  the 
charges  which  he  makes  for  his  services  are  subject  to  its  approval. 
Under  these  circumstances  his  personal  interests  are  inconsistent  with 
the  discharge  of  his  duties  as  a  member  of  the  board,     (p.  231.) 

PUBLIC  OFFICEES,  Removal  of,  When  cannot  be  Set  Aside 
on  Mandamus. — If  the  mayor  of  a  city  removes  the  members  of  a  board 
of  health  because  they  elected  one  of  their  number  to  the  office  of 
quarantine  physician,  the  mayor's  action  cannot  be  set  aside  by  the 
court  on  mandamus  to  compel  the  restoration  of  such  members  to 
office,  if  it  cannot  be  said  his  action  was  without  sufficient  cause. 
(p.  232.) 

THE  ElfMOVAL  of  a  Public  OfBcer  will  not  be  Set  Aside  by 
the  Courts,  though  it  can  be  made  for  a  cause  only,  unless  the  re- 
moval was  an  arbitrary  exercise  of  the  power  and  the  cause  alleged  is 
frivolous,  unreasonable  and  in  law  insufficient.       (p.  232.) 

Petition  for  a  writ  of  mandate  directing  the  restoration  to 
office  of  certain  members  of  the  board  of  health  of  New  Bed- 
ford who  had  been  removed  by  its  mayor.  The  cause  was,  at 
the  request  of  the  parties,  reserved  for  the  consideration  of 
the  full  court.  Sections  23  and  24  of  chapter  19  of  the  New 
Bedford  city  ordinances  relied  upon  by  the  parties  were  as 
follows : 

"Sec.  23.  The  board  of  health  shall  appoint,  to  hold 
office  at  the  pleasure  of  that  body,  a  quarantine  physician, 
whose  duty  it  shall  be,  at  such  times  as  they  shall  direct,  to 
visit  every  vessel  arriving  liable  to  quarantine;  to  direct  in 
what  manner  she  shall  be  cleansed,  if  necessary,  and  what  arti- 
cles from  her  shall  be  landed,  washed,  buried  or  destroyed, 
and  what  articles  of  cargo  may  be  unladen ;  to  direct  the  care 
and  attendance  of  the  sick,  for  whom  he  shall  prescribe  and 
supply  medicine  according  to  his  best  skill;  to  report  every 
day  to  the  board  of  health  the  condition  of  every  sick  person ; 
to  direct  the  pilots  where  and  in  what  particular  place  vessels 
shall  be  anchored,  and  to  grant  a  certificate  to  any  passenger 
by  him  discharged  from  quarantine,  at  any  time  before  the 
discharge  of  the  vessel  in  which  such  passenger  arrived,  and  to 
give  a  certificate  to  the  master  of  each  vessel  when,  in  his  dis- 
cretion, he  shall  think  proper  that  such  vessels  be  discharged 
from  quarantine. 
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"The  quarantine  physician,  whenever  required  by  the  board 
of  health,  or  whenever  he  may  consider  it  his  duty  so  to  do, 
shall  report  to  them  the  state  and  condition  of  the  hospitals 
and  of  the  vessels  at  quarantine;  and  it  shall  be  his  duty  to 
recommend  from  time  to  time  such  matters  as  he  may  deem 
expedient  relative  to  all  matters  connected  with  the  quaran- 
tine regulations  and  operations  of  the  city. 

"Sec.  24.  The  quarantine  physician  shall  receive  such  com- 
pensation as  the  city  council  shall  authorize ;  but  such  compen- 
sation shall  not  preclude  him,  in  extraordinary  cases,  from 
charging  to  the  sick  under  his  care  for  medicine  and  medical 
attendance  such  sums  as  the  board  of  health  may  approve." 

J.  P.  Doran,  E.  T.  Bannon  and  J.  N.  E.  Shaw,  for  the  peti- 
tioners. 

B.  B.  Barney,  for  the  respondents. 

I''*  KNOWLTON,  C.  J.  This  is  a  petition  for  a  writ  of 
mandamus  to  compel  the  respondent  Ashley,  as  mayor  of  the 
city  of  New  Bedford,  to  restore  the  petitioners  to  office  as 
members  of  the  board  of  health  of  that  city,  and  to  restrain 
the  other  two  respondents  from  interfering  with  the  petition- 
ers in  the  performance  of  their  duties  as  members  of  this 
board. 

The  petitioners,  after  due  hearing,  were  removed  from  office 
by  the  mayor,  for  a  cause  which  he  stated  as  follows :  ' '  Misuse 
of  authority  in  the  matter  of  an  appointment  of  a  subordinate 
and  conduct  in  regard  thereto  prejudicial  to  the  welfare  of  the 
public  service  and  inconsistent  with  and  contrary  to  public 
policy — in  that,  as  members  of  said  board,  you  voted  for  and 
caused  to  be  appointed  as  quarantine  physician,  said  Manuel 
V.  Sylvia,  then  a  member  of  said  board,  in  which  position 
when  so  appointed  the  said  Sylvia,  under  the  city  ordinances, 
was  subject  ^"^^  to  the  orders  and  direction  of  said  board  of 
health  and  eligible  to  receive  compensation  for  his  services, 
and  in  addition  might  be  permitted  to  charge  to  the  sick  under 
his  care,  for  medicines  and  medical  attendance,  such  sums  as 
the  board  of  health  might  approve,  said  board  of  health  at  the 
time  of  said  appointment  and  thereafterward  until  this  date 
being  all  the  while  composed  of  said  Sylvia,  Gaw  and  Stetson. 
and  no  other  persons. ' '  The  quarantine  physician  is  an  officer 
who,  by  the  terms  of  the  ordinance,  is  to  hold  office  during  the 
pleasure  of  the  board  of  health,  and  in  the  performance  of  his 
duties  he  is  to  be  largely  subject  to  their  direction.     Besides 
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receiving  a  regular  compensation  from  the  city,  he  may  charge 
the  sick  for  medicine  and  medical  attendance,  in  extraordin- 
ary cases,  such  sums  as  the  board  of  health  may  approve. 

The  first  question  is  whether,  under  the  ordinance,  the  board 
of  health  lawfully  and  properly  could  elect  one  of  themselves 
to  this  office.  We  are  of  opinion  that  they  could  not.  The 
ordinance  contemplates  the  existence  of  a  relation  between  the 
physician  and  the  board  which  requires  that  he  shall  not  be  a 
member  of  it.  He  is  to  make  frequent  reports  to  the  board, 
and  from  time  to  time  is  to  make  recommendations.  His 
charges  to  the  sick  are  to  be  only  such  as  the  board  approves. 
His  personal  interest  in  these  charges  is  inconsistent  with  the 
proper  performance  of  his  duty,  as  a  member  of  the  board  of 
health,  to  fix  their  amount,  in  the  interest  of  the  public  and 
for  the  protection  of  his  patients. 

Under  the  Revised  Laws,  chapter  210,  section  9,  a  member 
of  either  branch  of -the  city  council,  or  of  a  municipal  board 
of  a  city,  is  not  permitted  to  be  personally  interested,  directly 
or  indirectly,  in  a  contract  made  by  the  city  council,  or  either 
branch  thereof,  or  by  such  board,  or  by  authority  derived 
therefrom,  in  which  the  city  is  an  interested  party.  In  Re- 
vised Laws,  chapter  26,  section  36,  it  is  provided  that  "No 
member  of  the  city  council  shall,  during  the  term  for  which  he 
was  chosen,  ....  be  eligible  to  any  office  the  salary  of  which 
is  payable  by  the  city. ' '  Assuming  that  neither  of  these  stat- 
utes applies  directly  to  the  present  case,  yet  the  principle  on 
which  they  are  founded  applies  to  this  election  by  the  board 
of  health  of  one  of  their  salaried  members  to  an  office  for 
which  he  was  to  receive  another  salary,  and  in  extraordinary 
^^'^  cases  to  charge  for  his  services,  upon  implied  contracts, 
such  sums  as  he  himself  and  his  associates,  in  their  super- 
visory capacity,  should  approve. 

The  provision  of  the  Revised  Laws,  chapter  75,  section  10, 
that  the  clerk  of  the  board  shall  not  be  a  member  of  it,  does 
not  imply  that  the  physician  and  all  other  agents  and  assist- 
ants may  be  chosen  from  the  members.  In  such  a  board  there 
is  no  such  apparent  inconsistency  between  the  duties  of  a  re- 
cording officer  and  an  ordinary  member  as  necessarily  to  pre- 
clude the  choice  of  a  clerk  from  the  members  of  the  board. 
Were  it  not  for  this  provision,  such  a  choice  might  be  made, 
as  it  may  be  made  from  the  board  of  overseers  of  the  poor: 
See  Rev.  Laws,  c.  25,  sec.  71.  But  the  duties  and  relations  of 
the  quarantine  physician  in  the  present  case  are  inconsistent 
with  membership  in  the  board. 
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It  follows  that  we  cannot  set  aside  the  action  of  the  mayor. 
It  cannot  be  said  as  matter  of  law  that  his  action  was  without 
sufficient  cause.  It  is  only  when  there  is  an  arbitrary  exercise 
of  power,  and  the  cause  alleged  for  the  removal  is  frivolous  or 
unreasonable  and  in  law  insufficient,  that  we  can  revise  such 
official  action :  Ayers  v.  Hatch,  175  Mass.  489,  56  N.  E.  612 ; 
Ham  y.  Boston  Board  of  Police,  142  Mass.  90,  7  N.  E.  540 ; 
Matter  of  Guden,  71  App.  Div.  (N.  Y.)  422,  75  N.  Y.  Supp. 
794 ;  People  v.  Thompson,  94  N.  Y.  451 ;  People  v.  Mayor  of 
New  York,  19  Hun,  441 ;  State  v.  Common  Council  of  Duluth, 
53  Minn.  238,  39  Am.  St.  Rep.  595,  55  N.  W.  118. 

The  fact  that  a  similar  choice  of  a  quarantine  physician  had 
sometimes  been  made  in  former  years  does  not  enable  us  to  say 
that  the  mayor's  action  was  unauthorized.  He  well  might 
have  considered  it  in  judging  whether  this  recent  act  of  the 
petitioners  called  for  their  removal.  The  cause  which  he  gave 
being  legally  sufficient,  we  cannot  say  that  there  was  error  of 
law  in  his  finding:  Ayers  v.  Hatch,  175  Mass.  489,  56  N.  E. 
612 ;  Hogan  v.  Collins,  183  Mass.  43,  66  N.  B.  429. 

Petition  dismissed. 


What  is  a  Sufficient  Cause  for  the  Bemoval  of  an  Officer  is  a  question 
for  the  courts:  State  v.  Duluth,  53  Minn.  238,  39  Am.  St.  Rep.  595. 
And  officers  are  ordinarily  not  removable  without  notice  and  op- 
portunity to  be  heard:  State  v.  Grant,  14  Wyo.  41,  116  Am.  St.  Eep. 
982. 

The  Disqualification  of  an  Officer  holding  one  office  to  accept  another 
is  considered  in  the  note  to  Attorney  General  v.  Oakman^  86  Am.  St, 
Eep.  578. 


BEEKMAN  v.  MARSTERS. 

[195  Mass.  205,  80  N.  E.  817.] 

CONTBACTS,  Right  to  Induce  Party  to  Violate  cannot  "b^ 
Justified  on  the  Ground  of  His  Desire  to  Compete. — If  a  corporation 
contracts  with  a  private  person  that  the  latter  act  as  exclusive  agent 
of  the  former  in  a  designated  territory,  a  third  person  is  not  justified 
in  inducing  the  corporation  to  break  its  contract  on  the  ground  that 
such  third  person  wishes,  and  has  a  right,  to  compete  in  the  original 
business,     (pp.  236,  237.) 

CONTRACT  EIGHT,  Interference  with  Because  of  Self-in- 
terest and  not  from  a  Desire  to  Injure. — One  who  is  guilty  of  induc- 
ing a  party  to  a  contract  to  break  it  is  liable  to  be  enjoined  from 
further  proceeding  to  impair  the  benefit  of  such  contract,  though 
his  act  was  not  done  through  spite  or  a  desire  to  injure,  but  only  t» 
advance  his  self-interest,     (p.  239.) 
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COMINa  INTO  EQUITY  WITH  CLEAN  HANDS,  Maxim^ 
When  not  Applicable. — It  is  only  with  regard  to  plaintiff's  rights 
against  defendant  that  complainant  must  come  into  equity  with  clean 
hands,     (p.  241.) 

EQUITY— Defense  that  Plaintiff  does  not  Come  into  Court 
with  Clean  Hands,  When  not  Maintainable. — One  suing  a  stranger 
to  a  contract  to  prevent  his  acts  done  in  violation  of  complainant's 
rights  thereunder  is  not  to  be  denied  relief  on  the  ground  of  his 
fraud  or  misrepresentations  in  procuring  the  contract,  when  the  other 
party  thereto  has  never  complained  of  such  fraud  or  misrepresenta- 
tions, nor  canceled,  nor  sought  to  cancel,  the  contract,     (pp.  241,  242.) 

INJUNCTION  Against  Interference  with  a  Contract. — If  the 
plaintiff  proves  that  the  defendant  unlawfully  interfered  or  threatens 
to  interfere,  with  his  business  or  rights  in  a  contract,  and  further 
proves  that  damages  will  irot  afford  an  adequate  remedy,  equity  will 
issue  an  injunction,     (p.  242.) 

G.  R.  Nutter  and  H.  F.  Lyman,  for  the  plaintiff. 

C.  W,  Rowley,  for  the  defendant. 

2**®  LORING,  J.  This  suit  came  before  the  single  justice 
on  the  report  of  a  master  to  which  no  exceptions  had  been 
taken  by  either  party,  and  was  reserved  by  him  for  our  con- 
sideration and  determination  without  any  ruling  or  decision 
having  been  made. 

The  master  found  that  on  November  21,  1906,  a  contract 
was  made  between  the  plaintiff  and  the  Jamestown  Hotel 
Corporation.  That  corporation  is  erecting  or  has  erected  a 
hotel  within  the  grounds  of  the  Jamestown  Exposition  to  be 
held  between  ^^"^  April  26th  and  November  30th  of  this  year. 
This  hotel  is  known  as  the  Inside  Inn,  and  is  to  be  the  only 
hotel  within  the  exposition  grounds.  The  plaintiff  is  the  pro- 
prietor of  a  tourist  agency,  having  an  office  at  293  Washing- 
ton street,  Boston.  By  the  contract  between  the  plaintiff  and 
the  hotel  corporation  the  plaintiff  agreed  to  represent  the 
hotel  corporation  throughout  the  New  England  states,  to 
establish  subagencies  in  that  territory,  and  to  use  every  pos- 
sible endeavor  personally  and  through  his  agents  to  book  per- 
sons for  the  Inside  Inn;  and  the  defendant  agreed:  "That 
you  [the  plaintiff]  shall  be  our  exclusive  agent  in  said  ter- 
ritory " ;  to  pay  the  plaintiff  twenty-five  cents  a  day  for  each 
person  sent  by  him  to  the  hotel;  and  to  furnish  the  plaintiff 
with  all  necessary  "literature." 

Immediately  upon  being  thus  appointed  the  exclusive  agent 
of  the  hotel  corporation  the  plaintiff  prepared  and  issued  a 
"Fall  Edition"  of  his  "Tickets  and  Tours,"  in  which  inter 
alia  a  description  is  given  of  the  Jamestown  Exposition  and. 
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of  the  Inside  Inn.  Following  this  is  the  statement  that  the 
plaintiff  has  been  appointed  New  England  agent  for  the  ex- 
position "and  exclusive  representative  of  the  Inside  Inn." 

The  defendant  is  found  by  the  master  to  be  a  ticket  and 
tourist  agent,  with  an  office  at  298  Washington  street,  Boston. 
On  January  11,  1907,  he  went  to  Norfolk,  Virginia,  and  called 
upon  the  officers  of  the  hotel  corporation  there.  At  this  time 
he  **had  seen  the  contract  between  the  complainant  and  the 
hotel  corporation,  but  had  not  read  it,  and  knew  that  the 
company  had  practically  consummated  a  contract  making 
Beekman  its  sole  representative  in  New  England."  The  de- 
fendant at  this  interview  told  these  officers  "that  it  was  a 
mistake  for  the  corporation  to  give  an  exclusive  agency  in 
New  England  to  any  one  man,  and  that  more  business  would 
be  brought  to  the  company  if  all  agents  were  given  equal 
terms, ' '  and  to  enforce  his  arguments  stated  that  the  business 
done  by  the  plaintiff  was  insignificant  and  that  the  statement 
was  false  which  was  made  in  the  summer  edition  of  his  * '  Tick- 
ets and  Tours"  that  certain  persons  therein  named  had  his 
tickets  and  tours  for  sale.  It  appeared  that  the  summer 
edition  of  this  catalogue  had  been  shown  to  the  hotel  corpora- 
tion by  the  plaintiff  when  he  made  his  contract  with  it. 

The  master  found  that  "As  a  result  of  the  solicitations  or 
***^  representations  made  by  the  respondent,  the  Jamestown 
Hotel  Corporation,  on  or  about  January  11,  1907,  entered 
into  an  oral  contract  with  him,  whereby  it  was  agreed  that 
the  respondent  should  have  the  same  rights  that  had  been 
given  to  the  complainant,  and  that  he  should  be  paid  by  the 
corporation  twenty-five  cents  per  capita  per  day  for  each 
guest  whom  he  should  secure  for  the  Inside  Inn." 

The  defendant  then  wrote  to  all  men  named  in  the  plain- 
tiff's catalogue  except  those  having  places  of  business  in  Can- 
ada, "and  two  or  three  others  who  appeared  to  have  an  in- 
dependent agency  business,"  telling  them  that  the  plaintiff 
had  not  an  exclusive  agency  for  New  England,  and  suggest- 
ing to  them  that  they  could  get  paid  on  the  same  footing  as 
that  upon  which  the  plaintiff  and  the  defendant  were  to 
be  paid,  if  they  chose  to  act  for  themselves  and  not  as  sub- 
agents  of  the  plaintiff.  He  also  wrote  to  the  New  York,  New 
Haven,  and  Hartford  Railroad  Company,  calling  attention  to 
the  fact  that  some  of  the  local  ticket  agents  of  that  railroad 
company  were  advertised  by  the  plaintiff  as  having  his  tick- 
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eta  and  tours  on  sale,  and  suggesting  that  the  railroad  com- 
pany would  prefer  to  have  all  its  agents  strictly  neutral  in 
dealing  with  tourist  concerns. 

With  respect  to  these  letters  the  master  made  this  finding: 
"The  purpose  of  the  respondent  in  sending  the  letters  above 
mentioned  appears  from  the  letters  themselves.  I  do  not  find 
that  the  respondent  was  actuated  by  malice  toward  the  com- 
plainant." 

The  master  further  found  that  *  *  The  Jamestown  Hotel  Cor- 
poration has  never  at  any  time  rescinded,  or  attempted  to 
rescind,  its  said  contract  with  the  complainant";  that  "The 
complainant  has  never  waived  any  of  his  rights  under  the 
contract,  and  has  never  consented  to  any  modification  or  alter- 
ation thereof  except  with  reference  to  the  bond"  which  is 
not  material;  and  further,  that  "The  Inside  Inn  is  the  only 
hotel  which  is  located,  or,  under  the  contract  of  the  company 
with  the  exposition,  can  be  located,  within  the  exposition 
grounds.  The  exclusive  right  to  act  as  agent  for  the  Inside 
Inn  within  the  New  England  territory  is  a  valuable  right." 

Lastly  he  has  found :  * '  There  is  a  strong  probability  that  a 
large  tourist  business  will  be  done  between  Boston  and  New 
2®®  England  and  the  Jamestown  Exposition  between  April 
and  the  close  of  the  exposition  in  November,  and  that  many 
passengers  will  arrange  for  tours  through  various  tourist  agen- 
cies. In  all  probability  many  more  passengers  will  buy  tours 
and  tickets  from  the  complainant  if  he  is  the  exclusive  agent 
in  New  England  for  the  Inside  Inn  than  will  be  the  case  if 
other  tourist  agents  also  book  guests  or  issue  coupons  or  other 
devices  which  are  accepted  by  the  hotel  corporation  for 
accommodations.  The  damage  which  he  will  sustain  if  the 
respondent  or  other  persons  are  allowed  to  act  as  agents  or  to 
book  guests  or  issue  coupons  in  this  manner  is  incapable  of 
accurate  ascertainment.  The  loss  to  the  complainant  will 
not  be  merely  the  loss  of  the  commission  of  twenty-five  cents 
per  capita  per  day,  which  would  otherwise  be  received  from 
the  hotel,  but  it  will  be  the  loss  of  profit  on  tours  which  he 
might  otherwise  be  able  to  arrange." 

The  result  of  the  findings  of  the  master  must  be  taken  to 
be  that  the  defendant  induced  the  hotel  corporation  to  break 
its  contract  with  the  plaintiff,  but  that  he  did  not  do  this 
to  spite  the  plaintiff  or  for  the  purpose  of  injuring  him,  but 
for  the  purpose  of  getting  for  himself  (the  defendant)  busi- 
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ness  which  the  plaintiff  alone  was  entitled  to  under  the  con- 
tract with  the  hotel  corporation,  that  is  to  say,  to  get  business 
which  the  defendant  could  not  get  if  the  hotel  corporation 
kept  its  agreement  with  the  plaintiff. 

Three  defenses  have  been  set  up  by  the  defendant,  namely: 
1.  That  he  had  a  right  to  do  what  he  did ;  2.  That  the  plain- 
tiff does  not  come  into  court  with  clean  hands;  and  3.  That 
the  plaintiff  has  an  adequate  remedy  at  law  by  bringing  an 
action  for  damages. 

1.  So  far  as  the  first  defense  is  concerned,  it  is  in  effect 
that  where  A  is  under  a  contract  to  serve  the  plaintiff  for  a 
specified  time,  the  defendant,  knowing  that  contract  to  be 
in  existence,  is  justified  in  hiring  A  away  from  the  plaintiff 
before  the  expiration  of  that  time,  by  giving  him  (A)  higher 
wages  if  he  (the  defendant)  thinks  that  to  be  for  his  (the 
defendant's)  pecuniary  benefit.  The  ground  on  which  the 
defendant  bases  this  contention  is  that  he  has  a  right  to  com- 
pete with  the  plaintiff  and  that  the  right  of  competition  is 
a  justification  for  thus  hiring  away  the  plaintiff's  servant. 

aio  -^Q  gay  that  this  is  in  effect  the  defense  set  up  here 
because  it  has  been  settled  in  Massachusetts  that  there  is  no 
distinction  between  a  defendant's  enticing  away  the  plain- 
tiff's servant  and  a  defendant's  inducing  a  third  person  to 
break  any  other  contract  between  him  and  the  plaintiff.  That 
was  decided  by  this  court  in  Walker  v.  Cronin,  107  Mass. 
555.  See,  also,  Moran  v.  Dunphy,  177  Mass.  485,  83  Am.  St. 
Rep.  289,  59  N.  E.  125,  52  L.  R.  A.  115.  In  other  words, 
this  court  there  adopted  the  conclusion  reached  by  the  ma- 
jority of  the  judges  of  the  queen's  bench  in  Lumley  v.  Gye, 
2  El.  &  B.  216.  This  is  also  the  settled  law  of  the  supreme 
court  of  the  United  States:  Angle  v.  Chicago  etc.  Ry.,  151 
U.  S.  1,  14  Sup.  Ct.  Rep.  240,  38  L.  ed.  55.  And  it  has  been 
affirmed  in  England:  Bowen  v.  Hall,  6  Q.  B.  D.  333;  Read  v. 
Friendly  Society  of  Operative  Stonemasons,  [1902]  2  K.  B. 
88;  Glamorgan  Coal  Co.  v.  South  "Wales  Miners'  Federation, 
[1903]  2  K.  B.  545;  S.  C.  on  appeal,  sub  nomine  South 
Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.,  [1905] 
A  pp.  Cas.  239. 

No  case  has  been  cited  which  holds  that  a  right  to  compete 
justifies  a  defendant  in  intentionally  inducing  a  third  person 
to  take  away  from  the  plaintiff  his  contractual  rights. 
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Not  only  has  no  case  been  cited  in  which  that  has  been 
held,  but  no  case  has  been  cited  in  which  that  contention  has 
been  put  forward. 

It  happens,  however,  that  Mr.  Justice  "Wells,  in  defining 
the  rights  of  competition,  has  denied  the  existence  of  such  a 
justification.  In  discussing  the  first  count  in  Walker  v. 
Cronin,  107  Mass.  555,  he  said:  "Everyone  has  a  right  to 
enjoy  the  fruits  and  advantages  of  his  own  enterprise,  in- 
dustry, skill  and  credit.  He  has  no  right  to  be  protected 
against  competition;  but  he  has  a  right  to  be  free  from 
malicious  and  wanton  interference,  disturbance  or  annoy- 
ance. If  disturbance  or  loss  come  as  a  result  of  competition, 
or  the  exercise  of  like  rights  by  others,  it  is  damnum  absque 
injuria,  unless  some  superior  right  by  contract  or  otherwise 
is  interfered  with."  And  it  also  happens  that  in  Read  v. 
Friendly  Society  of  Operative  Stonemasons,  [1902]  2  K.  B. 
88,  Darling,  J.,  in  discussing  the  rights  of  a  labor  union  to 
induce  the  plaintiff's  employers  to  break  their  contract  of 
apprenticeship  with  him,  denied  it.  He  there  said:  **To  re- 
sume, I  think  the  plaintiff  has  a  cause  of  action  against  the 
defendants,  ^^^  unless  the  court  is  satisfied  that,  when  they 
interfered  with  the  contractual  rights  of  plaintiff,  the  de- 
fendants had  a  sufficient  justification  for  their  interference 
— to  use  Lord  Macnaghten's  words.  This  sufficient  justifi- 
cation they  may  have  had,  and  they  may  prove  it;  but  the 
facts  found  by  the  county  court  judge  and  relied,  on  by  him 
as  enough  do  not  amount  to  one;  for  it  is  not  a  justification 
that  'they  acted  bona  fide  in  the  best  interests  of  the  society 
of  masons,'  i.  e.,  in  their  own  interests.  Nor  is  it  enough 
that  'they  were  not  actuated  by  improper  motives.'  I  think 
their  sufficient  justification  for  interference  with  plaintiff's 
right  must  be  an  equal  or  superior  right  in  themselves,  and 
that  no  one  can  legally  excuse  himself  to  a  man,  of  whose 
contract  he  has  procured  the  breach,  on  the  ground  that  he 
acted  on  a  wrong  understanding  of  his  own  rights,  or  without 
malice,  or  bona  fide,  or  in  the  best  interests  of  himself,  nor 
even  that  he  acted  as  an  altruist,  seeking  only  the  good  of 
another  and  careless  of  his  own  advantage." 

It  is  hard  to  see  how  this  court  could  have  decided  Garst 
V.  Charles,  187  Mass.  144,  72  N.  E.  839,  as  it  did  were  it  the 
law  that  self-interest  is  a  justification  for  intentionally  inter- 
fering with  a  plaintiff's  contractual  rights.    The  same  is  true 
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of  Bowen  v.  Hall,  6  Q.  B.  D.  333,  if  not  of  Read  v.  Friendly 
Society  of  Operative  Stonemasons,  [1902]  2  K.  B.  88. 

The  argument  here  urged  by  the  defendant  comes  from 
not  distinguishing  between  two  cases  which  not  only  are  not 
the  same  but  are  altogether  different  so  far  as  the  question 
now  under  consideration  is  concerned. 

If  a  defendant,  by  an  offer  of  higher  wages,  induces  a 
laborer  who  is  not  under  contract  to  enter  his  (the  defend- 
ant's) employ  in  place  of  the  plaintiff's,  the  plaintiff  is  not 
injured  in  his  legal  rights.  But  it  is  a  quite  different  thing 
if  the  laborer  was  under  a  contract  with  the  plaintiff  for  a 
period  which  had  not  expired,  and  the  defendant,  knowing 
that,  intentionally  induced  the  laborer  to  leave  the  plaintiff's 
employ  by  an  offer  of  higher  wages,  to  get  his  (the  laborer's) 
services  for  his  (the  defendant's)  benefit. 

A  plaintiff's  right  to  carry  on  business,  that  is,  to  make 
contracts  without  interference,  is  an  altogether  different  right 
from  that  of  being  protected  from  interference  with  his  rights 
under  ^*^  a  contract  already  made.  The  existence  of  both 
rights  and  the  difference  between  the  two  is  recognized  by 
Wells,  J.,  in  Walker  v.  Cronin,  107  Mass.  555 ;  the  first  count 
in  that  case  went  on  the  first  right,  and  the  second  and  third 
counts  on  the  second  right.  Again,  the  existence  of  the  two 
is  recognized  and  stated  by  Holmes,  J.,  in  May  v.  Wood,  172 
Mass.  11,  51  N.  E.  191. 

Where  the  plaintiff  comes  into  court  to  get  protection  from 
interference  with  his  right  of  possible  contracts,  that  is,  of 
his  right  to  pursue  his  business,  acts  of  interference  are  justi- 
fied when  done  by  a  defendant  for  the  purpose  of  furthering 
his  (the  defendant's)  interests  as  a  competitor.  It  was  this 
right  that  the  plaintiff  came  into  court  to  assert  in  Carew  v. 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  287;  Walker  v.  Cronin, 
107  Mass.  555  (so  far  as  the  fiirst  count  was  concerned)  ; 
Vegelahn  v.  Guntner,  167  Mass.  92,  57  Am.  St.  Rep.  443,  44 
N.  E.  1077,  35  L.  R.  A.  722;  Plant  v.  Woods,  176  Mass.  492, 
79  Am.  St.  Rep.  330,  57  N.  E.  1011,  51  L.  R.  A.  339 ;  Martell 
V.  White,  185  Mass.  255,  102  Am.  St.  Rep.  341,  67  N.  E. 
1085,  64  L.  R.  A.  260 ;  Berry  v.  Donovan,  188  Mass.  353,  108 
Am.  St.  Rep.  499,  74  N.  E.  603 ;  and  Pickett  v.  Walsh,  192 
Mass.  572,  116  Am.  St.  Rep.  272,  78  N.  E.  753,  6  L.  R.  A., 
N.  S.,  1067  (so  far  as  the  third  prayer  for  relief  was  con- 
cerned) ;  while  the  cases  of  Walker  v.  Cronin,  107  Mass.  555 
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(so  far  as  the  second  and  third  counts  were  concerned),  May 
V.  Wood,  172  Mass.  11,  51  N.  E.  191,  Garst  v.  Charles,  187 
Mass.  144,  72  N.  E.  839,  and  Pickett  v.  Walsh,  192  Mass.  572, 
116  Am.  St.  Rep.  272,  78  N.  E.  753,  6  L.  R.  A.,  N.  S.,  1067 
(so  far  as  the  second  prayer  for  relief  was  concerned),  are 
cases  of  the  second  class. 

There  are  statements  in  opinions  in  Massachusetts  and  in 
England  that  a  defendant  is  not  liable  for  interference  with 
a  plaintiff's  rights  in  both  of  these  two  classes  of  cases  unless 
he  acts  maliciously  within  the  meaning  of  malice  as  used  in 
these  opinions.  In  the  case  at  bar  there  was  no  necessity  of 
proving  spite  or  ill-will  toward  the  plaintiff.  This  is  not  a 
case  where  there  was  an  abuse  of  what,  if  done  in  good  faith, 
would  have  been  a  justification,  but  a  case  where  the  defend- 
ant, with  knowledge  of  the  contract  between  the  plaintiff  and 
the  hotel  corporation,  intentionally  and  without  justification, 
induced  the  hotel  corporation  to  break  it.  That  is  proof  of 
malice  within  the  meaning  of  that  word  as  used  in  these 
opinions:  South  Wales  Miners'  Federation  v.  Glamorgan 
Coal  Co.,  [1905]  App.  Cas.  239. 

We  do  not  rest  our  decision  in  this  case  (as  we  have  been 
urged  to  do  by  the  plaintiff)  on  cases  like  Peabody  v.  Norfolk, 
98  Mass.  452,  96  Am.  Dec.  664,  Lumley  v.  Wagner,  1  De 
Gex,  M.  &  G.  604,  Stiff  v.  ^^^  Cassell,  2  Jur.,  N.  S.,  348, 
Donnell  v.  Bennett,  22  Ch.  D.  835,  Manchester  Ship  Canal 
Co.  V.  Manchester  Racecourse  Co.,  [1901]  2  Ch.  37,  Man- 
hattan Mfg.  Co.  V.  New  Jersey  Stock  Yard  Co.,  8  C.  E. 
Greene,  161,  Western  Union  Tel.  Co.  v.  Rogers,  40  N.  J.  Eq. 
311,  11  Atl.  13,  and  Baker  v.  Pottmeyer,  75  Ind.  451.  Those 
are  cases  where  the  plaintiff,  having  a  contract  which  a 
court  of  equity  would  specifically  enforce  in  whole  or  in  part, 
brings  a  bill  for  specific  performance  against  the  other  party 
to  the  contract,  and  as  ancillary  to  a  decree  for  specific  per- 
formance against  the  other  party  to  the  contract  asks  that 
the  third  person  who  is  about  to  contract  or  has  contracted 
with  him  be  also  enjoined.  The  plaintiff  made  out  his  right 
to  maintain  this  suit  against  the  defendant  alone  by  proving 
I  hat  he  in  fact  induced  the  hotel  corporation  to  break  its  con- 
tract with  the  plaintiff.  In  case  of  ordinary  contracts  (that 
is  to  say,  contracts  which  will  not  be  specifically  enforced  in 
equity),  a  plaintiff  does  not  go  far  enough  to  render  a  defend- 
ant liable  for  unlawful  interference   with   his   contractual 
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rights,  when  he  proves  that  the  defendant,  in  using  the  or- 
dinary methods  of  promoting  ^nd  increasing  his  own  busi- 
ness, obtained  business  from  the  other  party  to  the  plaintiff's 
contract  which  that  other  party  could  not  have  given  him 
without  breaking  his  contract  with  the  plaintiff,  and  that  this 
was  known  to  the  defendant.  To  charge  the  defendant  in 
such  a  case  the  plaintiff  must  prove  that  it  was  the  act  of  the 
defendant  which  brought  about  the  breach  of  the  contract 
with  the  plaintiff. 

"Whether  contracts  which  equity  will  specifically  enforce 
stand  on  a  different  footing  need  not  be  considered. 

2.  The  next  defense  is  that  the  plaintiff  does  not  come 
into  court  with  clean  hands.  What  the  defendant  relies  on 
here  is  (1)  the  finding  of  the  master  as  to  the  defendant's 
interview  with  the  hotel  corporation  on  January  11th  of  this 
year:  "In  talking  with  the  officers  of  the  corporation,  he 
represented  to  the  corporation  and  its  officers  that  the  com- 
plainant's statements  in  his  catalogue  with  reference  to  the 
persons  who  had  for  sale  his  tickets  and  tours  were  false, 
and  that  the  complainant's  business  was  insignificant,  and 
that  he  had  been  until  recently  a  ticket  scalper,  and  that  it 
was  a  mistake  for  the  corporation  to  give  an  exclusive  agency 
in  New  England  to  any  one  man,  and  ^^^  that  more  business 
would  be  brought  to  the  company  if  all  agents  were  given 

equal  terms There  was  no  evidence  offered  to  show 

that  the  statements  made  by  Mr.  Marsters  were  false."  The 
defendant  relies  also  (2)  on  this  further  finding  of  the  mas- 
ter: "At  the  time  the  contract  above  referred  to  was  made, 
the  complainant  had  put  in  the  hands  of  the  officers  of  the 
Jamestown  Hotel  Corporation  a  copy  of  the  summer  edition 
of  his  catalogue  called  'Big  and  Little  Journeys,'  which  con- 
tained a  list  of  persons  at  whose  offices  his  tickets  and  tours 
were  said  to  be  on  sale,  but  no  other  statement  was  made  by 
him  with  reference  to  said  persons.  His  tickets  and  tours 
were  not  on  sale  at  these  offices."  Again  (3)  the  defendant 
relies  on  the  fact  that  the  cut  in  the  plaintiff's  catalogue  of 
the  exterior  of  the  building  293  Washington  street  repre- 
sented that  more  of  that  building  was  taken  up  with  his 
offices  than  was  the  fact;  and  lastly  (4),  that  only  one  of  the 
personally  conducted  tours  advertised  in  that  catalogue  to 
take  place  di(l  in  fact  take  place. 
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It  is  found  by  the  master  that:  "He  [the  plaintiff]  is  an 
agent  of  the  Boston  and  Maine  Railroad,  and  as  such  seHs 
their  tickets,  and  is  a  special  tourist  agent  for  the  Boston  and 
Maine  Railroad.  He  is  also  an  agent  of  various  other  roads 
and  steamship  lines,  and  tourist  agent  for  still  other  roads 
and  steamship  lines.  His  business  consists  largely  in  the  ar- 
ranging of  tours  for  individuals  and  parties,  sometimes  per- 
sonally conducted,  throughout  the  United  States,  Canada, 
and  Mexico,  and  in  providing  through  transportation  and 
hotel  accommodations  for  such  parties  and  individuals."  It 
is  stated  in  the  master's  report  that  the  plaintiff  testified  that 
his  business  amounted  to  two  hundred  thousand  dollars  a 
year.  Again,  it  is  found  by  the  master  as  a  fact  that  the 
plaintiff  receives  business  from  all  parts  of  New  England, 
and  that  "The  complainant  for  about  two  years  has  had  ar- 
rangements with  various  persons  throughout  the  New  Eng- 
land states  whereby  they,  for  a  certain  commission,  will  take 
orders  for  his  tickets  and  tours  from  customers  applying 
for  them,  and  forward  such  orders  to  the  complainant.  The 
Boston  and  Maine  agents  are  specially  authorized  by  the  Bos- 
ten  and  Maine  Railroad  to  thus  co-operate  with  the  com- 
plainant, and  a  large  business  is  done  by  the  complainant 
through  these  persons." 

The  ordinary  rule  is  that  it  is  only  with  regard  to  the 
plaintiff's  ^^'^  rights  against  the  defendant  that  the  plain- 
tiff must  come  into  court  with  clean  hands:  American  Assn. 
V.  Innis,  109  Ky.  595,  60  S.  W.  388;  Bering  v.  Winchelsea, 
1  Cox,  318 ;  Kinner  v.  Lake  Shore  etc.  Ry.,  69  Ohio  St.  339, 
69  N.  E.  614;  Meyer  v.  Yesser,  32  Ind.  294;  Appeal  of  Lewis, 
67  Pa.  153. 

If  we  assume  in  favor  of  the  defendant  (without  making 
a  decision  on  the  point)  that  the  plaintiff  could  not  have 
maintained  a  bill  for  interference  with  his  contractual  rights 
if  the  contract  in  question  had  been  procured  by  his  fraud, 
the  defendant  has  not  made  out  a  defense  on  that  ground. 

Taken  as  a  whole,  the  legal  significance  of  all  the  matters 
relied  on  by  the  defendant  in  this  connection  is  that  the  plain- 
tiff's contract  with  the  hotel  corporation  was  procured  by 
fraud,  and  that  all  the  defendant  has  done  is  to  tell  that  cor- 
poration the  truth. 

The  answer  to  this  is,  first,  that  the  master  has  not  found 
fraud;  second,  that  the  hotel  corporation  has  not  elected  to 
Am.  St.  Kep.,  Vol.  122—16 
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rescind  its  contract  with  the  plaintiff  for  fraud  or  for  any 
other  reason;  and  lastly,  that  the  defendant  did  not  confine 
himself  to  telling  the  corporation  the  truth  about  false  rep- 
resentations of  the  plaintiff  by  which  he  procured  the  makinsr 
of  the  contract,  but  went  further  and  urged  as  an  argument 
for  inducing  the  corporation  to  break  its  contract  with  the 
plaintiff  that  it  was  a  mistake  to  appoint  an  exclusive  agent 
at  all,  that  they  could  make  more  money  if  their  agency 
was  not  exclusive,  no  matter  who  the  agent  was. 

3.  The  finding  of  the  master  as  to  the  damages  which  the 
plaintiff  is  likely  to  suffer  shows  that  an  action  at  law  would 
not  give  him  an  adequate  remedy.  Where  the  plaintiff  provea 
that  the  defendant  unlawfully  interferes  or  threatens  to  in^ 
terfere  with  his  business  or  his  rights  under  a  contract,  and 
further  makes  out  in  proof  that  damages  will  not  afford  an 
adequate  remedy,  equity  will  issue  an  injunction.  The  issu- 
ing of  injunctions  in  Vegelahn  v.  Guntner,  167  Mass.  92,  57 
Am.  St.  Rep.  443,  44  N.  E.  1077,  35  L.  R.  A.  722,  and  sim- 
ilar cases,  the  last  of  which  is  Pickett  v.  Walsh,  192  Mass. 
572,  116  Am.  St.  Rep.  272,  78  N.  E.  753,  6  L.  R.  A.,  N.  S., 
1067,  are  decisions  directly  in  point.  As  to  which  see  Sherry 
v.  Perkins,  147  Mass.  212,  9  Am.  St.  Rep.  689,  17  N.  E.  307. 

The  terms*  of  the  injunction  should  be  in  substance  that 
the  ^*®  defendant  be  restrained  from  directly  or  indirectly 
acting  as  agent  of  the  hotel  corporation  within  the  New 
England  states,  and  from  preventing  or  seeking  to  prevent, 
directly  or  indirectly,  the  plaintiff  from  acting  as  exclusive 
agent  of  the  hotel  corporation  for  that  territory. 

So  ordered. 


On  Actions  for  Inducing  a  Person  to  Break  His  Contract,  see  the 
note  to  Kaymond  v.  Yarrington,  97  Am.  St.  Rep.  923. 

On  Injunctions  to  Prevent  a  Breach  of  Contract,  see  the  note  to> 
Philadelphia  Ball  Club  v.  Lajoie,  90  Am.  St.  Rep.  634. 
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HUNTRESS  V.  ALLEN. 

[195  Mass.  226,  80  N.  E.  949.] 

SPENDTHRIFT  TRUSTS,  When  Created  by  a  Will.— If  a  will 
creates  a  trust  in  favor  of  testator's  children,  and  provides  that 
until  the  termination  of  the  trust  the  shares  of  such  children  shall 
be  free  from  the  interference  of  creditors,  the  testamentary  intent 
so  expressed  will  be  given  effect  by  the  courts,  and  such  shares  are 
not  subject  to  mortgage  or  assignment  made  by  the  beneficiaries  for 
the  purpose  of  securing  their  creditors,     (p.  247.) 

SPENDTHRIFT  TRUSTS — Death  of  Beneficiary  Before  Ter- 
mination of  the  Trust,  but  Leaving  Issue  Entitled  to  Take  His  Share. 
Under  a  will  creating  a  trust  in  favor  of  a  child  of  the  testator,  and 
providing  that  the  share  of  the  child  shall  not  be  liable  for  his  debts 
or  subject  to  trustee  processi,  and  that  if  the  child  should  die  be- 
fore reaching  twenty-five  years  of  age  and  prior  to  the  termination 
of  the  trust,  leaving  issue,  then  the  trustees  should  pay  over  to  such 
issue  the  amount  to  which  such  child  was  entitled,  and  so  terminate 
the  interest  of  such  issue,  and  that  on  the  death  of  the  child  with- 
out issue,  his  share  should  lapse  into  the  body  of  the  trust,  if  such 
child  executes  a  mortgage  and  dies  and  the  trustees  thereafter  file 
a  bill  declaring  their  readiness  to  terminate  the  trust  as  to  each  of 
such  children  and  pray  for  instructions,  the  issue  are  entitled  to  re- 
ceive the  property  regardless  of  such  mortgage,     (pp.  247,  248.) 

APPEAL  AND  ERROR,  Necessity  for  Exceptions  to  Chancery 
Proceedings. — Under  chancery  rules  31  and  32,  one  who  has  brought 
in  written  objections  to  a  master's  report  must,  within  fifteen  days 
from  the  filing  of  the  report,  file  exceptions  founded  on  his  objec- 
tions. Otherwise  he  cannot  present  his  objections  before  the  full 
court  on  appeal.  This  is  not  true,  however,  if  the  question  sought 
to  be  raised  by  the  objections  is  raised  by  the  appeal,  in  determining 
whether  the  decree  could  properly  be  entered  upon  the  pleadings  and 
report,     (p.  248.) 

WILLS,  Interpretation  of — Arrangement  of  the  Paragraphs, 
When  may  be  Considered. — If  a  will  bears  evidence  of  having  been 
carefully  drafted,  weight  may  be-  given  to  the  arrangement  of  the 
paragraphs  in  construing  it,  though  the  rule  must  be  different  when 
the  instrument  is  unskillfully  drawn,     (p.  249.) 

SPENDTHRIFT  TRUST,  When  does  not  Relieve  the  Interest 
of  a  Beneficiary  from  the  Claims  of  His  Creditors  Though  it  is  Sub- 
ject to  a  Contingency. — Under  a  will  creating  a  trust  in  favor  of  tes- 
tator's children,  and  declaring  it  to  be  the  will  of  the  testator  that 
the  share  of  one  of  them  shall  not  be  liable  for  his  debts,  and  that 
if  any  child  shall  die  before  the  termination  of  the  trust,  his  share 
shall  be  paid  to  his  issue,  but  providing  that  the  trustee  was  au- 
thorized to  make  advancements  out  of  the  income  of  the  body  of  the 
fund  for  the  benefit  of  the  several  beneficiaries,  and  might  accumulate 
the  income,  if  one  of  the  beneficiaries  makes  an  assignment  of  hia 
share  to  secure  his  creditors  and  the  trustees  are  proceeding  to  ter- 
minate the  trust,  they  may  be  directed  by  the  court,  on  a  bill  for 
instructions,  to  set  aside  from  the  share  of  such  beneficiary  a  sum 
Rttfi&ciently  large  to  discharge  such  indebtedness,     (pp.  249,  250.J 
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Two  bills  of  interpleader  by  the  trustees  under  the  will  of 
Patrick  T.  Hanley  to  determine  the  interests  of  the  claimants 
of  two  funds  created  by  the  tenth  article  of  the  will  for  the 
benefit  of  the  testator's  sons,  James  F.  and  Frederick  J.  Han- 
ley. The  referee  to  whom  the  cases  were  referred  filed  a 
report,  and  objections  and  exceptions  were  taken  thereto. 
The  will  in  question  was  dated  June  28,  1898,  and  the  tes- 
tator died  the  succeeding  March.  The  clause  involved  reads 
as  follows: 

**  (a)  To  hold,  judiciously  manage  .... 

"(b)  Out  of  the  net  income  and  the  body  of  said  trust 
estate  I  authorize  and  empower  my  said  trustees  to  expend 
for  the  support,  maintenance  and  education  of  each  of  my 
children,  Ann,  Ellen,  and  Jaines  a  sum  .... 

"(c)  Out  of  the  net  income  and  body  of  said  trust  estate 
I  authorize  and  empower  my  said  trustees  to  pay  the  expenses 
of  the  last  sickness,  funeral  and  burial  of  any  child  or  chil- 
dren of  mine  .... 

**  (d)  Out  of  the  net  income  and  body  of  said  trust  estate 
I  authorize  and  empower  my  said  trustees  to  advance  to 
any  child  of  mine  .... 

**(e)  No  further  or  other  sum  out  of  the  body  of  said 
trust  estate  and  income  thereof  shall  be  expended  at  any  time 
by  my  said  trustees  for  the  support  and  maintenance  of  any 
of  my  children,  except  as  hereinbefore  provided,^  unless  in  the 
judgment  of  said  trustees,  and  in  their  discretion  and  judg- 
ment solely,  and  their  judgment  in  the  matter  shall  be  final 
and  conclusive,  the  child  in  each  instance  shall  be  in  extreme 
need  of  such  maintenance  and  support,  and  no  child,  or 
guardian  of  any  child,  shall  have  the  right  to  demand  any 
income,  support  or  maintenance  of  such  trustees,  but  said 
trustees  may  give  such  support  and  maintenance  to  any  child 
at  any  time  during  the  continuance  of  said  trust,  if  the  trus- 
tees deem  it  advisable  and  proper  and  not  otherwise 

**  (f )  I  authorize,  empower  and  direct  my  said  trustees  to 
allow  any  income  not  disposed  of  or  expended  during  the 
continviance  of  this  trust  to  accumulate,  to  be  added  to,  and 
thereafter  form  a  part  of  the  entire  body  of  said  trust  estate. 

**(g)  It  is  my  will  that  all  my  children,  with  the  excep- 
tion of  my  daughter  Grace,  shall  share  in  the  benefits  and 
provisions  of  this  trust,  and  that  the  share  of  any  child  of 
mine  in  the  body  or  income  of  said  trust  estate  shall  not  be 
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liable  to  or  for  his  or  her  debts,  in  any  manner  or  form 
whatsoever,  or  subject  to  trustee  process,  by   any  creditor*" 
on  any  claim  whatsoever. 

"(h)  I  authorize  and  empower  my  said  trustees,  anything 
herein  to  the  contrary  notwithstanding,  at  any  time  when 
in  the  judgment  and  discretion  of  said  trustees  they  may 
deem  it  safe  and  wise  so  to  do,  and  not  otherwise,  to  termin- 
ate the  trust  herein  created  and  established,  as  to  the  share 
of  any  child  of  mine  in  said  trust  estate,  by  paying  and  con- 
veying over  to,  such  child,  his,  or  her,  proportionate  share, 
at  the  time  of  such  payment  and  conveyance  of  the  body 
and  income  of  said  trust  estate,  and  terminating  his,  or  her, 
interest  in,  and  right  thereto,  providing  the  said  child  shall 
execute  a  deed  of  release  under  seal  to  said  trustees,  in  such 
form  and  terms  as  they  may  approve  of,  releasing  to  them 
and  said  trust  estate,  any  claim,  demand  and  interest  what- 
soever in  and  to  said  trust  estate,  which  release  shall  be  final 
and  binding  on  him,  his  heirs  and  assigns. 

"  (i)  Upon  the  arrival  of  the  youngest  child  of  mine  sur- 
viving at  the  age  of  twenty-five  years  I  authorize,  empower 
and  direct  my  said  trustees,  unless  in  the  instance  of  any 
child,  or  children,  of  mine  their  interest  in  the  said  trust 
estate  has  been  previously  terminated,  under  the  powers  here- 
inbefore given,  to  convey,  distribute  and  pay  over  the  re- 
mainder of  said  trust  estate  to  such  children  of  mine  sur- 
viving to  the  arrival  of  such  event  and  time  his,  her,  and 
their  proportionate  share  of  the  trust  estate  undistributed  and 
unpaid  over,  keeping  however  in  mind  that  all  payments  made 
under  sub-clause  (b)  of  the  Tenth  Clause  of  this  my  will  to 
my  three  youngest  children  shall  not  be  charged  to  them  in 
said  final  settlement  and  distribution  as  advances  or  other- 
wise. 

"(j)  Should  any  child  of  mine  decease  before  arriving  at 
the  age  of  twenty-five  years,  or  prior  to  the  termination  of 
the  trust  as  to  the  share  of  such  child,  he  or  she  leaving  issue 
surviving  him  or  her,  then  in  that  event,  upon  decease  of 
such  child  as  aforesaid  I  authorize,  empower  and  direct  my 
said  trustees  to  pay  over  and  distribute  in  money  what  would 
be  the  proportionate  share  of  such  child  at  the  time  of  his 
or  her  decease  of  the  income  and  body  of  said  trust  estate 
to  and  among  his  or  her  issue  in  equal  shares,  and  so  termin- 
ate the  interest  of  said  issue  in  and  to  said  trust  estate. 
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"  (k)  In  the  event  of  the  death  of  any  child  or  children  of 
mine  without  issue  before  the  termination  of  his  or  her  in- 
terest in  the  trust  estate  it  is  my  will  that  the  share  of  the 
trust  estate  to  which  he  or  they  would  be  entitled  under  the 
terms  of  this  instrument  shall  lapse  into  the  body  of  the  trust, 

"(1)  It  is  my  will  that  there  shall  always  be  two  trustees 
at  least." 

In  the  case  involving  the  share  of  James  F.  Hanley  there  was 
a  final  decree  and  an  appeal.  The  other  cause  was  reserved 
upon  the  pleadings  and  the  master's  report  for  the  determina- 
tion of  the  full  court,  and  at  the  request  of  all  the  parties,  the 
cases  were  consolidated  for  the  purpose  of  presenting  them 
to  the  full  court. 

G.  L.  Huntress,  for  the  trustees. 

L,  M.  Friedman  and  S.  Keyes,  for  the  Karsch  Brewing 
Company  and  Thomas  Allen. 

H.  Albers,  for  the  guardian  of  Gertrude  E.  Hanley. 

W:  S.  Thompson,  for  James  F.  Hanley. 

231  RUGG,  J.  The  plaintiffs  state  in  their  first  bill  that 
they  are  ready  and  willing  to  terminate  the  trust  created 
by  the  tenth  clause,  so  far  as  it  relates  to  the  interest  of 
James  F.  Hanley,  and  offer  to  pay  the  same  into  court  or  to 
such  persons  as  the  court  may  order.  All  other  legatees  in- 
terested in  the  trust  clause  and  Thomas  Allen  and  the  Karsch 
Brewing  Company  are  parties  to  this  proceeding. 

The  second  suit  is  by  the  same  plaintiffs  in  the  same  ca- 
pacity, and  joins  the  same  parties  as  defendants.  This  bill 
states  that  Frederick  J.  Hanley,  one  of  the  beneficiaries  un- 
der said  will,  died  in  May,  1904,  leaving  one  child,  Gertrude 
E.  Hanley,  who  now  claims  that  part  of  the  residuary  estate 
devised  to  Frederick,  and  avers  that  the  trustees  are  ready 
to  terminate  the  trust  so  far  as  it  relates  to  Frederick  J. 
Hanley  and  Gertrude,  his  daughter,  and  prays  for  instruc- 
tions as  to  the  persons  to  whom  the  legacy  shall  be  paid. 
Both  suits  were  referred  to  a  master,  who  found  that  on  Oc- 
tober 7,  1900,  James  F.  Hanley  and  Frederick  J.  Hanley  each 
signed  their  several  notes  for  two  thousand  dollars  to  the 
order  of  Thomas  Allen,  and  each  secured  the  payment  thereof 
by  the  execution  and  delivery  of  a  mortgage  or  assignment 
of  his  interest  in  his  father's  estate,  and  that  these  instru- 
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ments  were  delivered  to  Allen  on  the  following  day,  and  that 
on  December  19,  1902,  Allen  duly  assigned  and  transferred. 
to  the  Karsch  Brewing  Company  all  the  right,  title  and  in- 
terest in  the  estate  of  Patrick  T,  Hanley  acquired  by  him 
under  said  two  mortgages,  and  delivered  to  it  the  notes.  This 
assignment  was  to  secure  the  payment  of  a  loan  of  two  thou- 
sand seven  hundred  dollars  made  to  him  by  the  company. 

1.  In  the  second  case  the  master  ruled,  upon  the  facts 
found,  that  Frederick  J.  Hanley,  having  deceased  before  the 
termination  of  the  trust,  leaving,  as  his  only  issue,  Gertrude 
E,  Hanley,  she  was  entitled,  upon  the  termination  of  the 
trust,  to  his  share  in  the  estate,  and  that  Allen  and  the 
Karsch  Brewing  Company  took  nothing  by  the  Frederick  J. 
Hanley  mortgage  and  note.  *^^  To  this  ruling  objections 
were  duly  made  and  exceptions  seasonably  taken  to  the  mas- 
ter's report  and  filed  by  Allen  and  the  Karsch  Brewing  Com- 
pany, and  this  case  comes  before  us  on  a  reservation  upon 
the  pleadings,  the  master's  report  and  the  exceptions  thereto 
of  the  Karsch  Brewing  Company.  The  question  raised  is 
whether  under  clause  tenth  of  the  will  of  Patrick  T.  Hanley 
the  interest  of  his  son,  Frederick  J.  Hanley,  upon  the  latter 's 
death,  vested  in  Gertrude  E.  Hanley  to  the  exclusion  of  any 
rights  acquired  under  the  mortgage  and  assignment  to  Allen 
and  the  Karsch  Brewing  Company.  Paragraph  (g)  expresses 
a  plain  desire  on  the  part  of  the  testator  that,  until  the  ter- 
mination of  the  trust  respecting  any  of  his  children  in  one  of 
the  ways  pointed  out  in  the  succeeding  paragraphs  of  the  will, 
the  share  of  such  child  in  the  income  and  body  of  the  fund 
shall  be  free  from  any  interference  by  creditors.  That  such 
a  testamentary  intent  will  be  given  full  effect  has  been  de- 
cided by  Broadway  National  Bank  v.  Adams,  133  Mass.  170. 
43  Am.  Rep.  504,  and  the  many  cases  following  it,  the  last 
being  Alexander  v.  McPeck,  189  Mass.  34,  75  N.  E.  88.  The 
will  in  other  paragraphs  created  for  Frederick  J.  Hanley 
a  vested  interest  in  a  contingent  remainder:  Cummings  v. 
Steams,  161  Mass.  506,  37  N.  E.  758;  Minot  v.  Purrington, 
190  Mass.  336,  77  N.  E.  630.  His  interest,  whether  assigned 
or  not,  was  liable  to  be  devested  by  the  happening  of  the  con- 
tingency: Wainwright  v.  Sawyer,  150  Ma.ss.  168,  22  N.  E.  885. 
The  death  of  Frederick  J.  Hanley  at  the  age  of  twenty-nine, 
before  the  termination  of  the  trust,  leaving  the  respondent 
Gertrude  as  his  only  issue,  is  the  contingency  which  the  tes- 
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tator  had  in  mind  in  phrasing  paragraph  (j).  An  ingenious 
argument  has  been  plausibly  urged  that  clause  (g)  creates  a 
vested  interest,  and  that  the  word  "or"  in  clause  (j)  should 
be  construed  as  "and,"  and  that  therefore  the  contingencies 
contemplated  by  clauses  (j)  and  (k)  did  not  happen  to  Fred- 
erick, and  hence  his  interest  in  the  fund  belongs  to  Allen  and 
the  Karsch  Brewing  Company  to  the  extent  of  their  claims. 
But  this  argument  is  not  sound.  The  testator  manifested  a 
clear  intention  that  nothing  should  vest  finally,  free  from 
the  possibility  of  de vestment,  in  any  of  his  children,  until 
the  happening  of  the  contingencies  described  in  paragraph 
(h)  or  (i). 

2.  The  master  ruled  in  the  first  case  that  if  James  F.  Han- 
ley  ^'^^  should  be  living  at  the  termination  of  the  trust,  the 
Karsch  Brewing  Company,  if  then  the  owner  of  the  James 
F.  Hanley  note  and  mortgage,  would  be  entitled  to  the  sum 
of  two  thousand  dollars  out  of  the  share  of  the  trust  estate 
belonging  to  James  F.  Hanley,  with  interest.  Objections  to 
this  ruling  appear  to  have  been  filed  with  the  master  by 
James  F.  Hanley,  but  no  exceptions  were  taken  to  the  report. 
A  final  decree  was  entered,  in  accordance  with  this  finding 
of  the  master,  but  it  contains  no  paragraph  as  to  the  dis- 
position of  the  balance  of  the  fund  due  James  F.  Hanley, 
after  satisfying  the  claim  of  the  Karsch  Brewing  Company. 
From  this  decree  James  F.  Hanley  appealed.  He  appears  to 
have  overlooked  the  provisions  of  chancery  rules  31  and  32 
of  this  court,  although  he  complied  with  rule  31  to  the  extent 
of  bringing  in  written  objections  to  the  master,  which  were 
appended  to  the  report.  In  order  to  enable  him  to  present 
to  this  court  his  rights  saved  by  objections  to  the  report,  he 
must  comply  with  the  further  provisions  of  these  rules,  and 
file  his  exceptions  founded  upon  the  objections  within  fifteen 
days  from  the  filing  of  the  report,  and  these  exceptions  must 
briefly  and  clearly  specify  the  matter,  to  which  he  excepted. 
There  is,  therefore,  nothing  before  us  on  his  objections :  Roosa 
v.  Davis,  175  Mass.  117,  55  N.  B.  809 ;  Hillier  v.  Farrell,  185 
Mass.  434,  70  N.  E.  424.  It  is  still  open  to  the  appellant, 
however,  to  raise  the  question  whether  such  a  decree  prop- 
erly could  be  entered  upon  the  pleadings  and  report,  and  his 
substantial  rights  appear  thus  to  be  preserved:  Dwyer  v. 
Bratkoysky,  170  Mass.  502,  49  N.  E.  915.  It  is  contended  in 
behalf  of  James  F.  Hanley  tha^,  inasmuch  as  paragraph  (g) 
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of  clause  tenth  of  the  will  creates  a  spendthrift  trust,  under 
Broadway  National  Bank  v.  Adams,  133  Mass.  170,  43  Am. 
Kep.  504,  there  can  be  no  diversion  of  the  amount  that  may 
be  due  him  upon  the  termination  of  the  trust  from  his  hands 
to  those  of  his  creditors.  Reading  this  clause  as  a  whole,  and 
discovering  the  intent  of  the  testator  from  all  its  subdivisions, 
paragraph  (g)  appears  to  apply  to  the  alphabetical  para- 
graphs which  precede  it.  Paragraphs  (b),  (c),  (d)  and  (e) 
authorize  the  trustees  in  some  wholly  discretionary  respects 
to  make  advancements  out  of  the  income  and  body  of  the 
fund  for  the  benefit  of  the  several  beneficiaries,  while  (f)  au- 
thorizes the  accumulation  of  income.  These  paragraphs,  in- 
cluding (g),  contemplate  the  continuance  of  the  trust.  The 
succeeding  *^*  paragraphs,  (h),  (i),  (j)  and  (k),  look  to 
the  termination  of  the  trust  under  various  conditions.  If  it 
had  been  the  desire  of  the  testator  to  protect  the  beneficiaries 
from  their  own  improvidence  as  expressed  by  a  mortgage  or 
assignment,  or  from  the  interference  of  creditors  in  any 
other  way  at  the  time  of  the  final  distribution,  he  naturally 
would  have  placed  a  paragraph  expressing  that  intent  at  the 
end  of  his  directions  as  to  the  final  distribution  upon  the 
termination  of  the  trust,  rather  than  at  the  end  of  those  para- 
graphs, which  relate  solely  to  its  continued  administration. 
He  also  would  have  used  language  unequivocally  expressive 
of  such  intention.  This  view  gathers  force  from  the  doubt 
which  exists,  as  to  the  power  of  a  testator  to  accomplish  a 
sequestration  from  creditors  at  the  time  of  a  final  distribu- 
tion of  the  principal  of  a  trust :  Munroe  v.  Dewey,  176  Mass. 
184,  79  Am.  St.  Rep.  304,  57  N.  E.  340.  The  will  bears  evi- 
dence throughout  of  having  been  drafted  carefully,  and  there- 
fore weight  can  be  attached  to  the  arrangement  of  paragraphs, 
vvhich  could  not  be  attributed  to  an  unskillfully  drawn  testa- 
ment. The  testator  well  may  have  thought  that  the  discretion 
of  the  trustees,  as  to  the  termination  of  the  trust  respecting 
any  one  of  his  children,  would  not  be  exercised,  unless  that 
one  either  had  ceased  to  be  improvident,  and  therefore  was 
able  to  manage  property,  or  had  so  acted  with  reference  to  his 
interest  in  the  fund  as  to  make  it  just  that  creditors  or  as- 
signees should  be  given  an  opportunity  to  reach  it.  There  is 
strong  ground  for  the  opinion  that  paragraph  (g),  taken  by 
itself,  does  not  forbid  a  voluntary  assignment  by  a  beneficiary : 
See  Munroe  v.  Dewey,  176  Mass.  184,  79  Am,  St.  Rep.  304, 
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57  N.  E,  340.  In  any  event,  under  the  circumstances  now 
existing  as  to  James  and  his  interest  in  the  fund,  his  as- 
signment was  of  a  vested  interest  (Minot  v.  Purrington,  190 
Mass.  336,  77  N.  E.  630),  and,  the  contingency  to  which  it 
was  subject,  not  having  happened,  is  now  operative:  Wain- 
wright  V.  Sawyer,  150  Mass.  168,  22  N.  E.  885.  The  point  is 
made  upon  his  brief  that  the  master's  report  contains  no  find- 
ing that  there  has  been  any  breach  in  the  performance  of  the 
conditions  named  in  the  assignment,  in  the  payment  of  in- 
terest upon  the  notes,  and  that  therefore  the  portion  of  the 
decree,  which  directs  the  immediate  payment  of  his  note  from 
the  fund,  cannot  be  justified.  The  note  was  dated  October 
17,  1900,  payable  in  eight  years,  although  the  assignment  or 
mortgage  of  his  interest  contains  the  provision  that  he 
^^^  may  pay  the  principal  sum  due  at  an  earlier  date. 
Neither  the  Karsch  Brewing  Company  as  the  holder  of  the 
note  nor  Allen  makes  any  objection,  and  neither  has  appealed 
from  the  decree,  so  the  point  is  not  open  to  either  of  them. 
It  is  therefore  not  necessary  to  consider  in  this  connection 
the  principle  of  Payson  v.  Lamson,  134  Mass.  593,  45  Am. 
Rep.  348.  If  James  F.  Hanley  insists  upon  the  application 
of  strictly  technical  rules,  apparently,  upon  the  master's  re- 
port, he  has  a  right  to  insist  that  the  fund  covered  by  the 
mortgage  assignment  shall  not  be  applied  to  the  actual  pay- 
ment of  the  note  until  its  maturity.  If  this  is  done,  how- 
ever, a  sum  out  of  the  fund  must  be  set  aside  sufficiently 
large,  with  its  assured  accumulation,  to  meet  the  note  at  ma- 
turity. If,  within  fifteen  days  from  the  entry  of  the  rescript 
in  this  case,  James  F.  Hanley  elects,  the  decree  must  be 
modified  in  respect  of  the  time  of  payment  of  the  note,  and 
the  details  of  a  paragraph  to  be  inserted  setting  apart  a  sum 
of  money  sufficient  to  pay  his  note  at  maturity  be  framed 
before  a  single  justice.  Unless  such  election  is  filed,  the  de- 
cree in  this  respect  is  to  be  affirmed.  The  decree  in  this  case, 
however,  fails  to  instruct  the  plaintiffs  as  to  what  is  to  be 
done  with  the  balance  of  the  fund  after  satisfying  the  claim 
of  the  Karsch  Brewing  Company.  It  must  also  be  modified 
to  the  extent  of  directing  that  such  balance  be  paid  to  James 
F.  Hanley.  "With  these  modifications  it  is  affirmed.  In  the 
second  case  a  decree  should  be  entered  directing  the  payment 
of  the  entire  fund  to  Gertrude  E,  Hanley. 
So  ordered-. 
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Spendllirift  Trusts  are  discussed  in  the  notes  to  Garland  v.  Garland, 
24  Am.  St.  Eep.  686;  Smith  v.  Towers,  9  Am.  St.  Kep.  405;  and  in 
the  subsequent  case  of  Jackson  Square  Loan  etc.  Assn.  v.  Bartlett,  95 
Md.  661,  93  Am.  St.  Eep.  416;  Hutchinson  v.  Maxwell,  100  Va.  169, 
93  Am.  St.  Eep.  944.  A  spendthrift  trust  is  one  created  for  the 
maintenance  -of  the  cestui  que  trust  and  to  secure  the  fund  against 
his  improvidence.  In  order  to  create  such  a  trust,  these  requisites 
must  be  observed:  1.  The  gift  to  the  donee  must  be  of  the  income 
only;  2.  The  legal  title  must  be  vested  in  the  trustee;  3.  The  trust 
must  be  an  active  one,  not  a  mere  dry  trust  which  may  be  executed 
under  the  statute  of  frauds:  Ressner  v.  Phillips,  189  Mo.  515,  107 
Am.   St.    Eep.    368. 

Whenever  the  Founder  of  a  Trust  is  the  absolute  owner  of  the  prop- 
erty, and  has  the  right  to  prescribe  the  terms  on  which  hie  bounty 
shall  be  enjoyed,  he  may  provide  in  direct  terms  that  the  property 
shall  go  to  his  beneficiaries  to  the  exclusion  of  their  alienees,  and 
creditors:  Wenzel  v.  Powder,  100  Md.  36,  108  Am.  St.  Kep.  380. 


COMIMONWEALTH  v.  HANA. 

[195  Mass.  262,  81  N.  E.  149.] 

SALE,  Exposure  of  Property  for,  What  Amounts  t<>. — Though 
goods  which  one  carries  for  sale  are  not  exposed  to  or  seen  by  the 
person  to  whom  the  sale  is  desired  to  be  made,  the  party  having  such 
goods  in  his  possession  is  guilty  of  having  them  for  sale  if  he  calls 
at  a  house,  presents  his  card  to  a  lady,  and  it  describes  him  as  an 
importer  and  dealer,  and  he  states  to  her  that  he  has  some  very 
nice  laces  which  he  would  like  to  show  her  and  would  be  glad  to  have 
her  look  at,  but  she  refuses  to  look  at,  and  does  not  see,  them,  they 
being  in  a  suit  case  which  he  carries  in  his  hands  and  does  not 
open.     (p.  253.) 

CONSTITUTIONAL  LAW,  Question  of,  When  may  be  Pre- 
sented.— If  a  case  involves  the  punishment  of  a  defendant  for  crime, 
the  constitutionality  of  the  statute  authorizing  the  prosecution  may 
be  questioned  at  any  stage  of  the  proceedings,     (p.  254.) 

ALIENS,  Eight  of  to  Engage  in  Business. — A  statute  arbitrarily 
forbidding  aliens  to  engage  in  ordinary  kinds  of  business  to  earn 
their  living  is  unconstitutional  and  void.     (p.  254.) 

POLICE  POWER— Excluding  Aliens  from  the  Eight  to  Peddle. 
A  state  may,  if  it  deems  it  necessary  for  the  protection  of  its  in- 
habitants in  the  exercise  of  its  police  power,  restrict  the  right  to 
carry  on  the  business  of  peddlers  or  hawkers  to  persons  who  are, 
or  who  have  declared  their  intention  of  becoming,  citizens  of  the 
United  States,     (p.  255.) 

CONSTITUTIONAL  LAW — License  Taxes,  Discrimination  Be- 
tween Eesidents  and  Nonresidents. — A  statute  imposing  a  license  on 
a  business,  but  exempting  therefrom  citizens  of  the  town  or  persons 
residing  or  paying  taxes  therein,  or  who  are  more  than  seventy  years 
of  age,  makes  a  discrimination  not  permissible  under  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,     (p.  256.) 

CONSTITUTIONAL  LAW— Statute  Unconstitutional  in  Part, 
When  may  be   Sustained. — If   objectionable  parts   of  a  statute   are 
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separable  from  the  rest  in  euch  a  waj  that  the  legislature  would  b© 
presumed  to  have  enacted  the  valid  portion  without  the  invalid,  the 
statute  may  be  enforced  aa  to  those  parts  which  are  constitutional. 
(p.  256.) 

CONSTITUTIONAL  LAW— Statute  Which  is  Unconstitutional 
in  Part,  When  must  be  Declared  Wholly  Void. — If  a  statute  impos- 
ing a  license  on  peddlers  is  unconstitutional  because  it  makes  a  dis- 
crimination between  agricultural  products  of  the  United  States  and 
thoae  of  other  countries,  such  statute  must  be  held  wholly  void,  be- 
cause it  is  not  possible  for  the  courts  to  know  what  the  legislature 
would  have  done  in  regard  to  the  other  provisions  if  they  had  known 
that  the  discrimination  so  attempted  to  be  made  was  unconstitutionaL 
(p.  256.) 

J.  F.  Noxon,  district  attorney,  for  the  plaintiff. 
R.  J.  Talbot,  for  the  defendants. 

2«3  KNOWLTON,  C.  J.  Each  of  these  defendants  was 
found  guilty  upon  a  complaint  made  under  the  Revised  Laws, 
chapter  65,  sections  13-29,  as  amended  by  the  statutes  of  1905, 
chapter  204,  charging  him  with  being  a  hawker  and  peddler 
and  with  exposing  certain  goods  for  sale  without  any  author- 
ity or  license  therefor.  The  evidence  was  substantially  the 
same  in  both  cases,  which  are  before  us  on  exceptions  of  the 
defendants. 

The  first  question  is  whether  the  evidence  warranted  a  find- 
ing that  the  defendant  exposed  the  goods  for  sale.  In  each 
case  the  defendant  called  at  the  house  and  showed  his  card  to 
a  lady  who  resided  there,  which  gave  his  name  and  described 
him  as  an  importer  and  dealer  in  shirt  waists,  laces  of  several 
stated  varieties,  silk  shawls,  art  work,  embroideries,  oriental 
rugs  and  several  other  specified  articles.  Each  of  the  defend- 
ants had  in  his  hand  a  dress  suit  case.  Hana  said  to  the  lady, 
**I  have  some  very  nice  laces  that  I  would  like  to  show  you. 
....  I  would  be  glad  to  have  you  look  at  them."  She  had 
previously  told  him  it  would  do  him  no  good  to  show  her  what 
he  had  to  sell  and  that  she  did  not  want  to  buy.  She  refused 
to  look  at  his  goods.  There  was  a  similar  interview  and  sub- 
stantially the  same  conversation  between  another  lady  and  the 
other  defendant  at  another  house.  An  examination  of  the  con- 
tents of  the  dress  suit  case  of  each  defendant  showed  that  he 
had  a  miscellaneous  collection  of  kimonos,  laces,  table  spreads 
and  similar  articles  of  cloth  or  needlework.  The  dress  suit  case 
was  not  opened  at  either  house. 

The  meaning  of  the  words  "  exposing  for  sale  "  differs  some- 
what in  different  statutes  in  reference  to  the  purpose  which  the 
statute  was  intended  to  accomplish.    In  Crane  v.  Lawrence,  25 
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Q.  B.  D.  152,  the  court  said:  "The  word  'exposed,*  which  is 
the  word  used  in  section  6,  may  have  different  meanings  ac- 
cording to  the  circumstances  of  the  different  cases  in  which  it 
is  used ;  it  may  mean  exposed  to  the  air ;  it  may  mean  exposed 

to  water;  it  may  mean  exposed  to  view It  is  clear  that 

the  intention  of  the  statute  is  that  there  shall  be  an  exposure  to 
the  purchaser,  in  order  that  he  may  see  what  the  article  is,  and 
may  know  what  he  is  buying, ' '  etc. :  See,  also,  Commonwealth 
V.  Byrnes,  158  Mass.  172,  33  N.  E.  343.  On  the  other  hand,  in 
Wheat  V.  Brown,  [1892]  1  Q.  B.  418,  it  was  held  under  the 
same  statute  that  margarine  ^^*  when  wrapped  in  paper  so  as 
to  be  invisible  to  the  purchaser,  might  be  exposed  for  sale 
within  the  meaning  of  the  act.  Wright,  J.,  said  in  the  opin- 
ion :  ' '  The  expression  *  exposed  for  sale  '  is  a  well-understood 
term,  and  cannot  be  limited  so  as  to  mean  only  'exposed  to 
view.'  "  We  think  the  words  "exposing  for  sale,"  in  the 
statute  before  us,  are  satisfied  if  a  peddler  has  with  him  in  his 
hand,  in  the  presence  of  one  whom  he  solicits  to  buy,  goods 
which  he  refers  to  in  his  conversation  as  contained  in  a  re- 
ceptacle that  he  is  carrying,  which  goods  he  offers  to  exhibit 
for  the  purpose  of  making  a  sale,  even  though  they  are  at  the 
time  concealed  from  view  by  the  receptacle  that  contains 
them.  The  jury  were  warranted  in  finding  that  the  goods 
were  exposed  for  sale. 

The  defendants  excepted  to  an  instruction  to  the  jury  that, 
upon  finding  certain  facts  referred  to  in  the  statute,  they 
would  be  warranted  in  returning  a  verdict  of  guilty,  and  they 
now  call  in  question  the  constitutionality  of  the  statute.  When 
a  case  involves  the  punishment  of  the  defendant  for  a  crime, 
the  constitutionality  of  the  statute  authorizing  the  prosecution 
may  be  questioned  at  any  stage  of  the  proceedings.  In  Com- 
monwealth V.  Caldwell,  190  Mass.  355,  112  Am.  St.  Rep.  334, 
76  N.  E.  955,  this  statute  was  held  unconstitutional  in  that 
part  which  discriminates  between  agricultural  products  of  the 
United  States  and  agricultural  products  of  other  countries,  in 
reference  to  the  reciuirement  of  a  license  to  peddle  them ;  but 
it  was  not  determined  whether  the  statute  was  constitutional 
in  other  particulars,  nor  whether  its  validity  in  this  particular 
rendered  it  wholly  void.  After  this  decision  this  part  of  the 
law  was  amended  by  the  statutes  of  1906,  chapter  345,  which 
took  effect  on  June  2d,  after  the  trial  in  the  district  court 
upon  the  complaints  now  before  us.  The  constitutionality 
of  the  statute  is  also  attacked  on  other  grounds. 
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Under  section  19,  no  one  can  obtain  a  license  unless  he  is,  or 
has  declared  his  intention  to  become,  a  citizen  of  the  United 
States.  It  is  contended  that  this  provision  is  in  violation  of 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States  which  provides  that  no  state  shall  "deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  It  is  decided  that  this  provision  applies  to 
aliens  as  well  *^  as  to  citizens  of  the  United  States,  and  it  is 
clear  that  a  statute  arbitrarily  forbidding  aliens  to  engage  in 
ordinary  kinds  of  business  to  earn  their. living  would  be  un- 
constitutional and  void :  Yick  "Wo  v.  Hopkins,  118  U.  S.  356,  6 
Sup.  Ct.  Eep.  1064,  30  L.  ed.  220 ;  In  re  Ar  Chong,  2  Fed.  733 ; 
In  re  Lee  Sing,  43  Fed.  359 ;  Pearson  v.  Portland,  89  Me.  278, 
31  Am.  Rep.  276.  Accordingly,  it  was  held  in  an  elaborate 
opinion  in  State  v.  Montgomery,  94  Me.  192,  80  Am.  St.  Rep. 
386,  47  Atl.  165,  that  a  statute  for  the  licensing  of  hawkers 
and  peddlers  in  that  state  was  unconstitutional  and  wholly 
void,  because  of  a  discrimination  between  aliens  and  citizens, 
like  that  in  our  statute :  See,  also,  State  v.  ^litchell,  97  Me.  66, 
94  Am.  St.  Rep.  481,  53  Atl.  887.  There  is,  however,  an  im- 
portant question  which  was  not  much  discussed  in  that  case, 
whether  the  legislature,  in  the  exercise  of  the  police  power, 
could  discover  a  reason  for  withholding  peddlers'  licenses 
from  aliens.  The  business  of  peddling  furnishes  such  op- 
portunities for  the  practice  of  fraud  that  it  is  a  proper  subject 
for  legislative  regulation.  That  such  regulation  has  been  prac- 
ticed from  early  times,  both  in  Europe  and  America,  is  shown 
at  length  by  Mr.  Justice  Gray  in  Emert  v.  Missouri,  156  U.  S. 
296,  15  Sup.  Ct.  Rep.  367,  39  L.  ed.  430.  The  requirement  of 
Revised  Laws,  chapter  65,  section  19,  that  before  receiving  a 
license  the  applicant  shall  file  a  certificate  from  the  mayor  of 
a  city  or  the  majority  of  the  selectmen  of  a  town  that  -to  the 
best  of  his  or  their  knowledge  and  belief  he  is  of  good  repute 
for  morals  and  integrity,  is  a  reasonable  regulation  for  the 
protection  of  the  public.  If,  in  the  same  interest,  the  legis- 
lature deems  it  important  that  licenses  shall  be  granted  only  to 
citizens  of  the  United  States,  or  to  those  who  have  declared 
their  intention  to  become  citizens,  it  can  hardly  be  said  that 
they  have  exceeded  their  constitutional  right  in  passing  a  law 
to  that  effect.  Upon  a  similar  question  in  reference  to  the 
granting  of  licenses  to  sell  intoxicating  liquors,  decided  in 
Trageser  v.  Gray,  73  ^Id.  250,  25  Am.  St.  Rep.  587,  20  Atl. 
905,  9  L.  R.  A.  780,  the  court  used  this  language:  "It  was 
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thought  proper  to  confine  the  license  to  citizens  of  the  United 
States,  of  temperate  habits  and  good  moral  character.  The 
privilege  is  very  liable  to  be  abused,  and  abuses  would  produce 
great  public  detriment.  It  therefore  seemed  wise  to  the  legis- 
lature to  confer  it  only  on  those  who,  being  natives  of  the- 
country,  might  reasonably  be  supposed  to  have  a  regard  for  its 
welfare;  or  who,  not  being  natives,  had,  as  required  by  the 
naturalization  law,  proven  by  ^^^  credible  testimony  before  a 
court  of  justice  that  they  were  attached  to  the  principles  of 
the  constitution  of  the  United  States,  and  were  well  disposed 
to  their  good  order  and  happiness.  It  was  certainly  the  func- 
tion of  the  law-making  department  to  exercise  its  judgment  on 
this  question,  and  this  court  has  no  right  to  criticise  its  conclu- 
sion." The  opinion  then  goes  on  to  say  that  the  right  so  to 
legislate  is  within  the  police  power  reserved  to  the  states,  and., 
after  a  full  discussion,  to  declare  that  it  is  not  at  variance  with 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States.  The  same  reasoning  is  equally  applicable  to  the  grant- 
ing of  licenses  to  hawkers  and  peddlers.  Indeed,  the  nature 
of  their  business  is  such  that  their  possession  of  a  domicile  and 
citizenship  in  this  country  might  be  important  to  those  reme- 
dies for  wrongs  done  in  their  business.  Notwithstanding  the 
decision  in  State  v.  Montgomery,  94  Me.  192,  80  Am.  St.  Eep. 
386,  47  Atl.  165,  we  are  of  opinion  that  the  legislature,  in  the 
exercise  of  the  police  power,  might  make  this  requirement  as 
to  the  qualifications  of  applicants  for  a  peddler's  license. 

The  defendants  also  contend  that  the  statute  is  unconstitu- 
tional in  making  a  discrimination  in  section  19  by  which  a  resi- 
dent, in  a  city  or  town  in  which  he  pays  taxes  upon  his  stock 
in  trade  and  is  qualified  to  vote,  shall  not  be  required  to  pay 
any  fee  for  his  license  for  said  city  or  town.  There  is  also  a 
provision  in  section  21,  which  has  not  been  referred  to  in  the 
argument,  by  which  licenses  may  be  granted  without  charge  to 
a  person  seventy  years  of  age  or  upward,  or  to  any  soldier  or 
sailor  resident  in  this  commonwealth  who  served  in  the  army 
or  navy  during  the  war  of  the  Rebellion  or  the  war  against 
Spain,  and  who  has  an  honorable  discharge  from  such  service. 
Even  before  the  adoption  of  the  fourteenth  amendment  it  was 
a  settled  principle  of  constitutional  law  that  statutes  in  re- 
gard to  the  transaction  of  business  must  operate  equally  upon 
all  citizens  who  desire  to  engage  in  the  business,  and  that 
there  shall  be  no  arbitrary  discrimination  between  different 
classes  of  citizens.  Under  the  fourteenth  amendment,  all  per- 
sons are  entitled  to  the  equal  protection  of  the  laws.    In  sev- 
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eral  states  such  a  discrimination  in  the  granting  of  licenses  in 
favor  of  soldiers  and  sailors  has  come  before  the  courts,  and  in 
all  of  them,  so  far  as  we  are  aware,  the  provision  has  been 
267  held  unconstitutional :  State  v.  Shedroi,  75  Vt.  277,  98  Am. 
St.  Rep.  825,  54  Atl.  1081,  63  L.  R.  A.  179 ;  State  v.  Garbroski, 
111  Iowa,  496,  82  Am.  St.  Rep.  527,  82  N.  W.  959,  56  L.  R.  A. 
570 ;  State  v.  Whitcom,  122  Wis.  110,  96  N.  W.  468.  See,  also. 
In  re  Keymer,  148  N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447 ; 
Brown  v.  Russell,  166  Mass.  14,  55  Am.  St.  Rep.  357,  43  N.  E. 
1005,  32  L.  R.  A.  253. 

These  cases  and  others  show  that  a  discrimination,  founded 
on  the  residence  of  the  applicant  for  a  license  or  the  amount 
of  tax  paid  by  him,  cannot  be  sustained  under  the  constitu- 
tion :  State  V.  Mitchell,  97  Me.  66,  94  Am.  St.  Rep.  481,  53 
Atl.  887 ;  State  v.  Gardner,  58  Ohio  St.  599,  65  Am.  St.  Rep. 
785,  51  N.  E.  136,  41  L.  R.  A.  689 ;  Commonwealth  v.  Snyder, 
182  Pa.  630,  38  Atl.  356 ;  State  v.  Hoyt,  71  Vt.  59,  42  Atl. 
973 ;  In  re  Ar  Chong,  6  Saw.  451,  2  Fed.  733 ;  In  re  Lee  Sing, 
43  Fed.  359 ;  Ex  parte  Jones,  38  Tex.  Cr.  482,  43  S.  W.  513. 
We  see  no  justifiable  ground,  under  the  constitution,  for  a  dis- 
crimination in  favor  of  residents  of  a  city  or  town  who  pay 
taxes  there  on  their  stock  in  trade,  and  who  are  qualified  to 
vote  there,  nor  of  those  who  are  seventy  years  of  age  or  up- 
ward. As  the  discrimination  in  favor  of  former  soldiers  and 
sailors  was  not  referred  to  in  argument,  it  is  unnecessary  to 
pass  upon  it;  but  as  we  have  already  seen,  a  similar  discrim- 
ination has  been  held  unconstitutional  in  other  states. 

If  the  objectionable  parts  of  the  statute  were  separable  from 
the  rest  in  such  a  way  that  the  legislature  would  be  presumed 
to  have  enacted  the  valid  portion  without  the  invalid  portion, 
the  statute  would  be  enforced  in  those  parts  that  are  constitu- 
tional: Edwards  v.  Bruorton,  184  Mass.  529,  69  N.  E.  328; 
Commonwealth  v.  Petranich,  183  Mass.  217,  66  N.  E.  807; 
Commonwealth  v.  Anselvich,  186  Mass.  376,  104  Am.  St.  Rep. 
590,  71  N.  E.  790.  In  this  case  it  is  impossible  to  determine 
what  the  legislature  would  have  done  if  they  had  noticed  that 
the  discrimination  between  agricultural  products  of  the  United 
States  and  agricultural  products  of  other  countries  was  uncon- 
stitutional. Whether  they  would  have  permitted  all  agricul- 
tural products  to  be  peddled  without  a  license,  or  would  have 
forbidden  the  peddling  of  any  agricultural  products  without  a 
license,  we  have  no  means  of  knowing. 

The  amendment  by  the  statutes  of  1906,  chapter  345,  was 
made  after  an  interval  of  many  years,  and  it  cannot  be  used 
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to  show  the  intention  of  the  framers  of  the  original  act.  It 
might  be  argued  that  there  is  uncertainty  as  to  the  legislative 
intent,  if  we  strike  out  other  objectionable  features  of  the  stat- 
ute. Whether  such  an  argument  would  prevail  it  is  unneces- 
sary to  ^®®  decide  in  this  case,  as  the  discrimination  in  re- 
gard to  agricultural  products  rendered  the  entire  act  invalid 
at  the  time  when  the  alleged  misdemeanors  were  committed. 

We  are  of  opinion  that  the  statute  cannot  be  enforced 
against  these  defendants,  and  in  each  case  the  entry  must 
be,  exceptions  sustained. 


A  Statute  Permitting  tlie  Sale  by  Peddlers  of  agricultural  productB 
of  the  United  States  without  a  license,  but  forbidding  the  unlicensed 
sale  of  agricultural  products  of  other  countries,  is  unconstitutional 
as  a  regulation  of  foreign  commerce:  Commonwealth  v.  Caldwell, 
190  Mass.  355,  112  Am.  St.  Eep.  334.  And  a  statute  which  forbids 
peddling  except  under  a  license,  and  which  provides  that  citizens 
may  be  thus  licensed  but  that  aliens  shall  not  be,  is  a  denial  of  the 
equal  protection  of  the  law  as  to  the  latter  and  an  unconstitutional 
discrimination  against  them:  State  v.  Montgomery,  94  Me.  192,  80 
Am.  St.  Eep.  386.  As  to  the  constitutionality  of  statutes  exempting 
veterans  of  the  Civil  War  from  paying  a  license  for  carrying  on  a 
business,  see  Laurens  v.  Anderson,  75  S.  C.  62,  117  Am.  St.  Eep. 
885;  State  v.  Sheldroi,  75  Vt.  277,  98  Am.  St.  Eep.  825. 


FRENCH  V.  BOSTON  COAL  COMPANY. 

[195  Mass.  334,  81  N.  E.  265.] 

MASTER  AND  SERVANT,  Relation  of,  When  Exists.— If  a 
coal  company  hires  a  team  to  put  coal  on  the  property  of  a  cus- 
tomer, and  a  teamster  in  the  employ  of  the  owner  of  the  team  and 
an  employe  of  the  coal  company  are  engaged  in  unloading  coal  on 
the  premises  of  the  purchaser,  both  men  must  be  regarded  as  servants 
of  the  coal  company,     (p.  259.) 

PUBLIC  STREETS — Coal-hole,  Dnty  of  Guarding. — ^It  is  the 
duty  of  the  owner  of  premises  to  see  that  a  coal-hole  in  the  side- 
walk is  properly  guarded  and  protected,  so  that  persons  passing 
along,  and  in  the  exercise  of  due  care,  will  not  fall  into  it,  and 
he  is  not  relieved  of  this  duty  by  the  fact  that  a  coal  company 
is  using  the  hole  for  the  purpose  of  putting  in  coal  which  is  ordered 
of  it,  and  the  company  owes  a  like  duty  to  persons  passing  along 
the  street  of  which  it  is  not  relieved  by  the  duty  resting  on  the  owner 
of  the  property  and  his  servants  and  agents,     (p.  259.) 

NEGUGENCE,  Contributory,  Whether  Imputable  to  Person 
Injured  by  Falling  into  a  Coal-hole  in  the  Sidewalk. — It  cannot  be 
ruled,  as  a  matter  of  law,  that  a  person  who  falls  into  a  coal-hole 
when  passing  along  a  sidewalk  is  not  in  the  exercise  of  due  care, 
although  the  presence  of  men  and  a  team  should  have  put  him  on  his 
Am.  St.  Eep.,  Vol.  122—17 
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guard.  It  is  for  the  jury  to  say  how  far  he  could  properly  rely 
upon  the  fact  that  the  coal-hole  waa  not  ordinarily  left  open  in  the 
sidewalk  without  some  notice  or  railing  to  warn  and  protect  travel- 
ers,    (p.  259.) 

SIDEWALKS,  Coal-hole  in — Question  of  Nuisance,  When  not 
Material. — In  an  action  against  an  owner  of  property  and  a  coal 
company  for  injuries  received  by  the  plaintiff  in  falling  through 
a  coal-hole  in  the  sidewalk,  the  liability  of  the  defendants  is  not 
dependent  upon  whether  the  coal-hole  is  a  nuisance,  but  may  be 
affirmed  as  against  the  owner  on  the  ground  that  he  carelessly  per- 
mitted the  hole  to  remain  open  and  neglected  to  properly  guard  it, 
and  against  the  coal  company  on  the  ground  that  it  did  not  prop- 
erly guard  the  hole  when  using  it  for  the  purpose  of  putting  coal  on 
the  premises,     (pp.  259,  260.) 

NEGLIGENCE,  Effect  of  Judgments  Against  Two  Persons  Fol- 
lowed by  One  Satisfaction. — If  judgments  are  recovered  in  separate 
actions  against  the  owner  of  premises  and  also  against  a  coal  com- 
pany on  the  ground  that  each  was  negligent  in  the  maintenance  and 
use  of  a  coal-hole,  whereby  a  person  passing  along  the  sidewalk  was 
injured,  there  can  be  but  one  satisfaction,     (p.  260.) 

F.  L.  Washburn,  for  the  plaintiff. 

T.  W.  Proctor,  for  the  defendant  coal  company. 

C.  S.  Knowles,  for  the  defendant  Converse. 

335  MORTON,  J.  These  two  actions  are  by  the  same  plain- 
tiff against  two  different  defendants  for  the  same  injury. 
There  was  a  verdict  for  the  plaintiff  in  each  case,  and  the 
cases  are  here  on  exceptions  by  each  defendant.  The  two 
cases  were  tried  and  argued  together,  and  we,  therefore,  con- 
sider them  together. 

The  injury  was  caused  by  the  plaintiff's  falling  into  a 
coal-hole  connected  with  a  building  on  the  corner  of  Milk 
street  and  Pearl  street  in  Boston  belonging  to  the  defendant 
Converse.  The  accident  occurred  at  about  6  o'clock  in  the 
evening  of  October  6,  1898,  as  the  plaintiff  and  a  friend 
were  walking  along  the  sidewalk  on  Pearl  street.  The  coal- 
hole had  a  hinged  iron  cover  with  a  chain  attached  to  it 
which  was  intended  to  be  fastened  to  a  beam  in  the  cellar 
so  that  the  cover  could  not  be  opened  beyond  an  angle  of 
fifty  degrees.  ^^®  But  there  was  evidence  warranting  a  find- 
ing that  at  the  time  of  the  accident  the  chain  had  been  un- 
fastened froin  the  beam  and  the  cover  laid  back  flat  with 
no  railing  to  prevent  anyone  from  falling  into  the  hole.  Por- 
tions of  the  building  were  let  to  tenants,  but  the  defendant 
Converse  retained  control  of  the  basement,  and  heated  the 
building  and, employed  the  engineer  and  fireman  who  oper- 
ated the  heating  apparatus.     The  coal-hole  was  under  his  con- 
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trol  and  that  of  his  servants  and  agents,  and  was  used  for 
putting  coal  into  the  basement  for  heating  purposes.  At 
the  time  of  the  accident  the  defendant  coal  company  was 
putting  in  coal,  or  had  just  finished  putting  in  coal,  for 
the  defendant  Converse  for  heating  purposes.  The  team 
did  not  belong  to  the  coal  company,  but  was  hired  by  it  from 
another  concern.  There  were  two  men  with  it,  one  being 
in  the  coal  company's  employ,  and  the  other,  the  teamster 
in  the  employ  of  the  concern  from  which  the  team  was  hired. 
For  the  purposes  of  this  case  both  men  must  be  regarded. 
we  think,  as  the  servants  of  the  coal  company.  These  men 
were  the  only  witnesses  on  behalf  of  the  defendants  who 
were  present  at  the  time  of  the  accident,  and  there  was  a 
conflict  of  testimony  between  the  plaintiff  and  them  as  to 
where  they  were  and  what  they  were  doing  when  he  fell 
into  the  coal-hole.  The  testimony  of  the  plaintiff  tended  to 
show  that  he  "noticed  the  team,  the  back  end  of  the  team 
was  toward  me,  two  men  were  about  it;  the  men  were  not 
unloading  coal,  they  were  in  the  street."  The  testimony  of 
the  men  tended  to  show  that  they  had  unloaded  the  coal,  and 
that  one  of  them  had  gone  back  and  got  a  broom  and  was 
sweeping  the  sidewalk,  and  that  the  other  was  guarding  the 
hole  and  was  about  two  feet  from  it,  and  that  just  before 
the  plaintiff  fell  in,  he  said  to  him,  "Look  out."  In  this 
conflict  of  testimony  it  was  for  the  jury  to  determine  what  the 
facts  were  and  they  could  properly  find  that  the  plaintiff's 
account  of  the  situation  was  the  correct  one. 

It  was  the  duty  of  the  defendant  Converse  and  his  ser- 
vants and  agents  to  see  that  the  coal-hole,  when  used  for 
the  purpose  of  putting  in  coal  for  heating  purposes,  was 
properly  guarded  and  protected,  so  that  persons  passing  along 
the  sidewalk  and  in  the  exercise  of  due  care  would  not  be 
liable  to  fall  into  it.  They  were  not  relieved  of  this  duty 
by  the  fact  that  the  coal  company  ^^''  was  also  using  it 
for  the  purpose  of  putting  in  the  coal  which  had  been  ordered 
of  them :  Poor  v.  Sears,  154  Mass.  539,  26  Am.  St.  Rep.  272 , 
28  N.  E.  1046;  Blessington  v.  Boston,  153  Mass.  409,  26  N. 
E.  1113.  Similarly  the  coal  company  owed  a  like  duty  to 
those  passing  along  the  sidewalk  and  was  not  relieved  of  it 
by  the  obligation  which  rested  upon  the  defendant  Con- 
verse and  his  servants  and  agents.  There  was  evidence  war- 
ranting a  finding  that  the  servants  of  each  defendant  were 
negligent  in  the  performance  of  this  duty.  The  jury  could 
have  found  that  the  servants  of  the   defendant   Converse 
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knew  or  ought  to  have  known  that  coal  was  being  put  in 
and  that  the  cover  was  laid  back  and  the  hole  was  open, 
but  that  they  took  no  precautions  to  warn  or  protect  travelers 
from  falling  into  it.  They  also  could  have  found  that,  not- 
withstanding their  testimony  to  the  contrary,  the  men  who 
were  putting  in  the  coal  for  the  coal  company  took  no  pre- 
cautions to  guard  against  such  an  accident  as  happened  to 
the  plaintiff.  The  question  of  the  plaintiff's  due  care  was 
rightly  left  to  the  jury.  It  could  not  be  ruled  as  a  matter 
of  law  that  he  was  not  in  the  exercise  of  due  care.  It  was 
for  the  jury  to  say  how  far  he  could  properly  rely  upon 
the  fact  that  coal-holes  would  not  ordinarily  be  left  open  in  the 
sidewalk  without  some  notice  or  railing  to  warn  and  protect 
travelers,  and  how  far  the  presence  of  the  men  and  the  team 
should  have  put  him  on  his  guard,  and,  generally,  whether 
he  was  exercising  that  degree  of  care  which  the  circumstances 
called  for.  The  ruling  that  was  asked  for  that  he  was  not 
in  the  exercise  of  due  care  was,  therefore,  properly  refused. 
We  see  no  error  in  the  manner  in  which  the  other  instruc- 
tions requested  were  dealt  with,  or  in  the  charge  to  the  jury. 
The  case  against  the  defendant  Converse  was  not  that  the 
coal-hole  as  constructed  and  maintained  was  a  nuisance,  but 
that  he  carelessly  permitted  it  to  remain  open,  and  neglected 
to  properly  guard  it.  The  case  against  the  coal  company  was 
also  for  not  properly  guarding  the  coal-hole,  and  was  not 
dependent  in  any  way  on  the  question  whether  the  coal-hole 
was  or  was  not  a  nuisance. 

The  exceptions  in  regard  to  the  matters  of  evidence  taken 
by  the  coal  company  have  not  been  argued,  and  we,  therefore, 
treat  them  as  waived. 

Although  a  verdict  has  been  obtained  by  the  plaintiff  in 
each  case,  there  can,  of  course,  be  but  one  satisfaction  of  the 
injury  ^^®  sustained.  Whether  either  defendant  will  be  lia- 
ble over  to  the  other  need  not  be  considered. 

The  result  is  that  in  both  cases  the  exceptions  must  be  over- 
ruled. 

So  ordered. 


A  Property  Owner  Who  Maintains  a  Coal-hole  or  other  opening  in  the 
sidewalk  in  front  of  his  premises  must  see  that  it  ia  kept  in  a  condi- 
tion which  will  not  imperil  the  lives  or  limbs  of  pedestrians.  Fail- 
ing to  do  so,  he  is  answerable  for  the  consequences:  See  the  note 
to  Hay  V.  Baraboo,  115  Am.  St.  Eep.  994. 

Where  a  City  Grants  Permission  to  a  Property  Owner  to  Maintain  a 
Coal-hole  in  the  sidewalk  in  front  of  his  premises,  the  dutjr  immediatelj 
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arises,  both  on  the  part  of  the  city  and  the  person  constructing  it, 
to  use  ordinary  care  to  see  that  it  is  kept  safe  for  public  use:  Drake 
V.  Kansas  City,  190  Mo.  370,  109  Am.  St.  Eep.  759. 

Travelers  on  a  Public  Street  are  not  bound  to  be  on  the  lookout  for 
hidden  dangers  in  the  way  of  open  or  defective  coal-holes  and  trap- 
doors; all  that  is  required  of  them  is  to  walk  with  their  eyes  open, 
observing  their  general  course  and  in  the  usual  manner:  Earl  v." 
Dlask,  126  Iowa,  361,  106  Am.  St.  Eep.  361;  Drake  V.  Kansas  City, 
190  Mo.  370,  109  Am.  St.  Eep.  759. 


LEWIS  V.  CORBIN. 

[195  Mass.  520,  81  N.  E.  248.] 

WILLS,  Devises  and  Legacies  to  Persons  Who  are  Dead  at  the 
Making  of  the  Will. — A  statute  declaring  that  when  a  devise  or 
legacy  is  made  to  a  person  or  other  relation  of  the  testator  who  dies 
before  the  testator  leaving  issue  surviving  him,  such  issue  shall  take 
the  gift  unless  the  will  requires  a  different  disposition  of  it,  applies 
to  a  devise  or  legacy  given  to  a  relative  who  is  already  dead  when 
the  will  was  executed,     (pp.  263,  264.) 

DAMAGES,  Action  for.  When  Sustainable. — To  create  a  lia- 
bility in  damages  against  the  defendant,  there  must  not  only  be  a 
wrong  inflicted  by  him,  but  damage  to  the  plaintiff  directly  result- 
ing therefrom,     (p.  264.) 

WILLS — ^Remedy  of  a  Person  Deprived  of  a  Legacy  Intended 
for  Him  Throngh  the  Fraud  of  the  Persdn  Drafting  the  Will. — If  a 
testator  intends  to  bequeath  a  legacy  to  one  of  his  relatives  and  is 
through  the  fraud  of  another  person  caused  to  so  execute  his  will 
that  it  will  be  invalid  for  such  purpose,  the  intended  legatee  or  any 
other  person  who  would  have  received  its  benefit  had  the  will  been 
properly  executed  may  sustain  an  action  for  the  injury  suffered, 
(p.  267.) 

THE  PLEADINGS  in  an  Action  Against  a  Person  for  Fraud- 
ulently Causing  a  Will  to  be  so  Executed  as  to  be  inoperative  to 
give  the  person  the  legacy  bequeathed  to  him  therein  must  show 
that  the  testator  did  not  change  his  purpose  prior  to  his  death,  and 
must  exclude  the  possibility  that  through  such  a  change  the  plain- 
tiff might  have  been  deprived  of  the  benefit  of  the  legacy  had  the 
will  been  properly  executed,     (p.  267.) 

WILLS,  Conflict  of  Laws. — If  a  testator  has  his  domicile  in 
Massachusetts,  his  will  is  governed  by  the  laws  of  that  state  as  to 
bequests  and  legacies,  though  it  is  executed  elsewhere,     (p.  267.) 

Tort.  The  averments  of  the  complaint,  so  far  as  neces- 
sary, to  sustain  the  opinion  of  the  court,  were  as  follows : 

"Henry  G.  Lewis  was  a  second  cousin  and  a  blood  rela- 
tive of  Jane  Virginia  Corbin,  late  of  Boston  in  the  county 
of  Suffolk,  deceased,  the  grandfather  of  the  said  Henry  G. 
Lewis  having  been  a  brother  of  the  grandmother  of  the  said 
Jane  V.  Corbin ;  that  said  Jane  V.  Corbin  (hereinafter  called 
the  testatrix)  died  at  said  Boston  on  or  about  the  first  day 
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of  May,  A.  D.  1904,  and  that  on  the  sixteenth  day  of  May, 
A.  D.  1904,  the  defendant  filed  for  probate  in  the  probate 
court  for  said  county  an  instrument  purporting  to  be  the  last 
will  of  said  Jane  V.  Corbin  and  an  instrument  purporting  to 
be  a  codicil  to  said  last  will;  that  said  will  wa^  proved  and 
allowed  and  said  codicil  was  disallowed  by  said  court  on  the 
twenty-fourth  day  of  June,  A.  D.  1904,  as  by  the  record  thereof 
in  said  court  appears. 

"The  plaintiff  further  says  that  by  the  terms  of  said  will 
the  defendant  was  given  a  legacy  of  twenty  thousand  dollars 
and  was  made  residuary  legatee  and  executor  of  the  estate 
of  the  testatrix,  and  that  these  facts  were  known  to  defend- 
ant at  the  time  of  the  making  and  execution  of  the  codicil  as 
hereinafter  stated;  that  on  the  tenth  day  of  August,  A.  D. 
1903,  at  Newport  in  the  state  of  Rhode  Island,  the  defend- 
ant, at  the  request  of  the  testatrix,  drew  up  said  codicil, 
whereby  the  testatrix  bequeathed  the  sum  of  five  thousand 
dollars  to  said  Henry  G.  Lewis,  plaintiff's  father,  who  at 
this  time  was  dead,  his  death  being  unknown  both  to  the 
testatrix  and  to  defendant. 

* '  The  plaintiff  further  says  that  at  the  time  of  the  execution 
of  the  codicil,  the  said  Jane  V.  Corbin  was  over  eighty  years 
old  and  depended  upon  the  defendant  for  advice  and  as- 
sistance in  business  matters,  and  that  said  defendant  occupied 
toward  her  a  confidential  relation. 

"The  plaintiff  further  says  that  defendant,  wrongfully  and 
fraudulently  intending  and  contriving  to  defeat  the  will  and 
intention  of  the  testatrix  and  to  deprive  and  defraud  said 
Henry  G.  Lewis  and  his  heirs  and  legal  representatives  of 
the  sum  of  five  thousand  dollars,  intended  to  be  bequeathed 
by  the  testatrix  as  aforesaid,  did  advise  and  procure  the 
testatrix  to  execute  said  codicil,  in  the  presence  of  only  one 
witness,  to  wit,  the  defendant,  whereas  the  laws  of  Rhode 
Island  in  force  at  the  time  of  the  execution  of  said  codicil 
required  the  execution  of  said  codicil  in  the  presence  of 
more  than  one  witness,  as  defendant  well  knew. 

"The  plaiiitiff  further  says  that  the  estate  of  the  testatrix 
disposed  of  by  said  will  amounted  to  a  large  sum  of  money 
to  wit,  the  sum  of  one  hundred  and  seventy-five  thousand 
dollars,  and  was  nearly  or  quite  sufiicient  to  pay  all  the 
legacies  given  thereunder,  and  that  if  said  codicil  had  not 
failed  and  been  disallowed  for  want  of  due  attestation,  ow- 
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ing  to  the  fraud  practiced  by  defendant,  as  hereinbefore 
stated,  the  plaintiff,  as  one  of  the  heirs  of  said  Henry  G. 
Lewis  and  a  distributee  under  the  provisions  of  said  codicil 
and  the  laws  of  the  commonwealth  of  Massachusettts  and  of 
the  state  of  Maryland  would  have  been  entitled  to  receive 
and  would  have  received  the  sum  of  sixteen  hundred  and 
fifty  dollars,  more  or  less." 

A  demurrer  was  interposed  by  the  defendant,  which  was 
overruled,  and  the  case  then  reported  for  the  determination 
of  the  supreme  judicial  court. 

W.  H.  Garland,  for  the  plaintiff. 

H.  G.  Allen,  for  the  defendant. 

«^23  KNOWLTON,  C.  J.  This  is  an  action  of  tort  in 
which  the  defendant  is  charged  with  having  deprived  the 
plaintiff  of  a  legacy,  through  his  fraud  in  inducing  a  testa- 
trix to  execute  the  codicil  by  which  the  legacy  purported  to 
be  given  with  only  one  witness,  whereby  the  codicil  was  ren- 
dered invalid.  The  legatee  named  in  the  codicil  was  the 
plaintiff's  father,  who  had  deceased  before  the  codicil  was 
made,  although  neither  the  testatrix  nor  the  defendant  then 
knew  of  his  death. 

One  question  is  whether  this  legacy,  which  would  be  void 
at  common  law  (see  Maybank  v.  Brooks,  1  Brown  Ch.  76; 
Dildine  v.  Dildine,  32  N.  J.  Eq.  78 ;  Moss  v.  Helsley,  60  Tex. 
426),  is  within  the  Revised  Laws,  chapter  135,  section  21, 
which  provides  that  when  a  devise  or  legacy  is  made  to  a 
child  or  other  relation  of  the  testator  who  dies  before  the 
testator,  leaving  issue  surviving  the  testator,  such  issue  shall 
take  the  gift  unless  the  will  requires  a  different  disposition 
of  it. 

This  court,  in  Paine,  Petitioner,  176  Mass.  242,  57  N.  E. 
356,  held,  without  discussion  of  this  statute,  that  a  legacy 
"to  the  children  of  my  deceased  brothers  and  sisters"  went 
in  part  to  the  issue  of  one  of  these  children  who  had  died 
before  the  making  of  the  will,  and  it  is  therefore  an  au- 
thority in  favor  of  the  plaintiff's  contention.  In  Nutter 
V.  Vickery,  64  Me.  490,  and  Moses  v.  Allen,  81  Me.  268,  17 
Atl.  66,  the  subject  was  considered,  and  a  statute  which  is 
substantially  the  same  as  this  was  held  to  include  legacies  to 
persons  who  had  died  before  the  making  of  the  will.  Brook- 
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house  V.  Prary,  92  Minn.  488,  100  N.  W.  235,  is  to  the  same 
effect.  See,  also,  for  similar  decisions,  Minter's  Appeal,  40- 
Pa.  Ill;  Winter  v.  Winter,  5  Hare,  306;  Mower  v.  Orr,  7 
Hare,  473.  We  are  ^^^  of  opinion  that  the  purpose  of  the 
legislature  is  best  accomplished  by  holding  the  statute  ap- 
plicable to  devises  and  legacies  given  to  relations  who  died 
before  the  making  of  the  will,  as  well  as  legacies  and  devises 
to  those  who  died  after  the  making  of  the  will. 

The  defendant  relies  upon  Lindsay  v.  Pleasants,  4  Ired. 
Eq.  320,  Scales  v.  Scales,  6  Jones  Eq.  163,  Twitty  v.  Mar- 
tin, 90  N.  C.  643 ,  Billingsley  v.  Tongue,  9  Md.  575,  and  Alray 
V.  Jones,  17  R.  I.  265,  21  Atl.  616,  12  L.  R.  A.  414.  The  stat- 
utes in  North  Carolina  and  in  Maryland,  under  which  these 
cases  arose,  use  the  word  "lapse,"  and  they  contain  provi- 
sions which  indicated  to  the  court  an  intention  of  the  legis- 
lature to  recognize  a  distinction  between  legacies  that  might 
lapse  and  those  that  would  be  void  at  common  law.  In 
Rhode  Island  the  statute  applies  only  when  a  "person  hav- 
ing a  devise  or  bequest  ....  shall  die  before  the  testator." 
This  language  was  held  inapplicable  to  one  who  died  before 
the  devise  or  bequest  was  made. 

The  defendant  contends  that  the  plaintiff's  declaration 
fails  to  aver  damage  suffered  by  him  on  account  of  the  de- 
fendant's misconduct.  It  is  true,  as  he  argues,  that  in  order 
to  create  a  liability  of  this  kind,  there  must  be,  not  only  a 
wrong  inflicted  by  the  defendant,  but  damage  to  the  plain- 
tiff resulting  directly  therefrom:  Lamb  v.  Stone,  11  Pick. 
527;  Wellington  v.  Small,  3  Cush.  145,  50  Am.  Dec.  719; 
Bradley  v.  Fuller,  118  Mass.  239.  See,  also,  Jenks  v.  Hoag, 
179  Mass.  583,  61  N.  E.  221;  Freeman  v.  Venner,  120  Mass. 
424;  Adler  v.  Fenton,  24  How.  407,  16  L.  ed.  696. 

In  this  case  the  averments  are,  in  substance,  that  the  de- 
fendant was  the  executor  and  residuary  legatee  named  in  a 
will  of  one  Jane  V.  Corbin,  and  that  she  formed  a  purpose 
to  give  a  legacy  of  five  thousand  dollars  to  Henry  G.  Lewis, 
the  plaintiff's  father,  who  was  her  second  cousin,  that  she 
was  over  eighty  years  of  age,  and,  for  advice  and  assistance 
in  matters  of  business,  was  dependent  upon  the  defendant, 
who  occupied  a  confidential  relation  toward  her,  that,  wrong- 
fully and  fraudulently  intending  and  contriving  to  defeat 
her  will  and  intention,  and  to  deprive  and  defraud  Henry 
G.  Lewis  and  his  heirs  of  the  sum  of  five  thousand  dollars^ 
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he  advised  and  procured  the  testatrix  to  execute  a  codicil  ta 
her  will  in  the  presence  of  only  one  witness,  namely,  ^^^  the 
defendant,  whereas  the  law  of  Rhode  Island  required  the 
execution  of  the  codicil  in  the  presence  of  more  than  one 
witness,  as  the  defendant  well  knew.  It  is  then  averred  that 
the  estate  of  the  testatrix  was  large,  and  that,  if  the  codicil 
had  not  failed  for  want  of  due  attestation  owing  to  the  fraud 
practiced  by  the  defendant,  the  plaintiff  would  have  received 
about  sixteen  hundred  and  fifty  dollars. 

Whether  a  person  named  as  legatee  has  a  remedy,  in  a  case 
like  this,  is  a  question  which,  so  far  as  we  know,  has  never 
been  decided  in  this  commonwealth :  See  Melanefy  v.  Morrison, 
152  Mass.  473,  26  N.  E.  76.  The  testatrix,  desiring  to  give 
the  legacy  and  intending  to  express  her  desire  in  a  way  that 
would  be  effectual  after  her  death,  unless  in  the  meantime 
she  should  change  her  purpose,  was  fraudulently  induced  to 
express  it  ineffectually,  when  she  supposed  that  she  had  made 
a  legal  and  valid  codicil.  Plainly  such  fraudulent  conduct 
was  a  wrong  upon  the  plaintiff  as  well  as  upon  the  testatrix. 
The  question  in  the  case  is  whether  the  plaintiff  has  averred 
sufficient  facts  to  show  that  damage  resulted  to  him  directly 
as  a  consequence  of  the  wrong.  The  defendant  relies  strongly 
upon  Hutchins  v.  Hutchins,  7  Hill,  104,  decided  by  the  su- 
preme court  of  New  York.  The  declaration  in  that  case 
charged  that  the  plaintiff's  father  had  made  a  will  devising 
a  farm  to  the  plaintiff,  and  that  the  defendants,  who  were 
interested  in  the  testator's  estate,  he  being  a  feeble  man, 
advanced  in  years  and  incapable  of  transacting  business, 
fraudulently  induced  him  to  make  another  will  in  which  the 
devise  to  the  plaintiff  was  omitted.  The  case  was  heard  on 
a  demurrer.  The  court  said,  "Fraud  without  damage,  or 
damage  without  fraud  gives  no  cause  of  action;  but  where 

both  concur,  an  action  lies The  only  foundation  of 

his  claim  rests  upon  the  mere  unexecuted  intention  of  his 
father  to  make  a  gift  of  the  property,  and  this  cannot  be 
said  to  have  conferred  a  right  of  any  kind.  To  hold  other- 
wise and  sanction  the  doctrine  contended  for  by  the  plain- 
tiff would  be  next  to  saying  that  every  voluntary  courtesy 
was  matter  of  legal  obligation,  and  that  private  thoughts  and 
intentions  concerning  benevolent  or  charitable  distributions 
of  property  might  be  seized  upon  as  the  foundation  of  a 
right  which  the  law  would   deal  with   and  protect.  ..... 
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But  the  law  applicable  to  the  cases  referred  to  proceeds  upon 
the  ground  that  the  plaintiff,  '^^^  by  the  wrongful  act  com- 
plained of,  has  been  deprived  of  the  present  actual  enjoy- 
ment of  some  pecuniary  advantage.  No  such  damage  can 
be  pretended  here.  At  best  the  contemplated  gift  was  not 
to  be  received  until  after  the  death  of  the  plaintiff,  or  the 
testator  might  change  his  mind,  or  lose  his  property."  This 
case  has  been  cited  with  approval  in  this  commonwealth  and 
elsewhere:  Eandall  v.  Hazelton,  12  Allen,  412;  Emmons  v. 
Alvord,  177  Mass.  466,  59  N.  E.  126;  Adler  v.  Fenton,  24 
How.  407,  16  L.  ed.  696.  We  have  been  referred  to  no  other 
decision  upon  similar  facts,  and  we  have  found  no  other. 
It  seems  pretty  plain  that,  if  a  suit  were  brought  in  the  life- 
time of  the  testator,  immediately  after  the  practice  of  the 
fraud,  no  substantial  damage  could  be  recovered.  Very 
likely  the  court  was  right  in  deciding  that  no  action  could  be 
maintained.  The  plaintiff's  relation  to  the  subject  to  which 
the  fraud  was  directed  was  not  close  enough  to  cause  him 
pecuniary  loss,  apart  from  the  happening  of  subsequent 
events.  Even  if  there  were  no  fraud,  the  legacy  might  never 
take  effect.  The  testator  might  lose  his  property,  or  destroy 
his  will,  or  make  a  different  one.  But  the  fraud  put  the 
plaintiff  in  a  less  advantageous  position  than  he  otherwise 
would  have  occupied  in  reference  to  the  probability  of  receiv- 
ing property  under  the  will,  and  this  change  of  position,  ac- 
complished by  a  fraud,  naturally  and  probably  might  deprive 
him  of  that  which,  with  fair  dealing,  he  would  receive.  It 
seems  to  us  that,  while  the  fraud  does  not  cause  substantial 
damage  apart  from  the  happening  of  subsequent  events  which 
reasonably  may  be  expected  to  happen,  if  these  do  happen  the 
defendant  is  chargeable  with  the  natural  consequences  of  his 
act.  Suppose,  in  the  present  case,  that  the  testatrix  did  not 
change  her  purpose  to  give  the  legacy  of  five  thousand  dol- 
lars to  Henry  G.  Lewis,  and  that  for  the  rest  of  her  life  she 
desired  and  intended  that  this  legacy  should  take  effect,  and 
thought  that  it  would  take  effect.  The  fraud  then  would 
be  operative  up  to  the  time  of  her  death,  and  would  accom- 
plish the  result  intended  by  its  author,  by  depriving  the 
legatee  of  that  which  otherwise  he  would  have  received.  It 
is  averred  that  the  testatrix  left  an  estate  sufficient  to  pay 
all  or  nearly,  all  of  this  legacy,  with  the  others.  If  the 
facts  supposed  above  are  proved,  does  it  not  follow  that  the 
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fraud  directly  and  proximately  caused  the  plaintiff's  '^^'^  loss 
of  his  legacy?  The  defendant  cannot  complain  that  these 
supposed  facts  followed  as  conditions  concurring  with  his 
fraud  to  cause  the  damage.  His  fraud  was  planned  in  ref- 
erence to  the  probability  that  these  events  would  follow.  In 
Hutchins  v.  Hutchins,  7  Hill,  104,  there  was  no  averment  to 
show  that  the  fraud  was  operative  up  to  the  time  when  the 
title  to  the  property  was  changed  by  the  death  of  the  testator. 
The  court  treated  the  case  as  if  the  testator  might  have 
changed  his  purpose  as  to  the  disposition  of  his  estate,  for 
reasons  of  his  own,  independently  of  the  fraud. 

While  the  declaration  in  the  present  case  declares  a  result 
which  might  justify  an  inference  that  the  loss  was  caused  by 
the  fraud  alone,  the  averment  seems  hardly  more  than  a  state- 
ment of  a  conclusion  of  law  from  the  facts  given  previously. 
Upon  demurrer  we  think  the  pleading  is  defective  in  not  aver- 
ring facts  which  exclude  the  possibility  that  the  testatrix 
changed  her  purpose  in  regard  to  this  legacy,  and  which  show 
that  the  fraud  continued  operative  to  the  time  of  her  death, 
and  thus  caused  the  loss  to  the  plaintiff. 

We  think  the  charge  of  fraud  is  a  sufficient  statement  of  an 
actionable  wrong.  It  charges  much  more  than  an  expres- 
sion of  opinion  by  which  the  testatrix  was  misled.  The  de- 
fendant is  accused  of  having  dealt  with  a  matter  of  fact, 
and  with  having  fraudulently  procured  the  making  of  the 
codicil  without  suflficient  attestation  of  it. 

We  infer  from  the  record  that  the  testatrix  was  domiciled  in 
Massachusetts,  and  that  the  construction  of  the  will  is  gov- 
erned by  the  law  of  this  state:  Welch  v.  Adams,  152  Mass. 
74,  25  N.  E.  34,  9  L.  R.  A.  244;  Sewall  v.  Wilmer,  132  Mass. 
131. 

Demurrer  sustained. 


A  Legacy  Lapses  and  Becomes  Void  at  the  common  law,  if  the  leg- 
atee dies  before  the  testator:  In  re  Wells,  113  N.  Y.  396,  10  Am. 
St.  Eep.  457;  Gladdings  v.  Saint  Matthew's  Church,  25  E.  I,  628,  105 
Am.  St.  Rep.  904;  note  to  Cureton  v.  Massey,  94  Am.  Dec.  156;  or  is 
deceased  when  the  will  is  made:  Gore  v.  Stevens,  1  Dana,  201,  25 
Am.  Dec.  141. 
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AMERICAN   GLUE    C01\rPANY  v.   COIimONWEALTH. 

[195  Mass.  528,  81  N.  E.  302.] 

TAXATION — Franchise,  Where  Assessable. — A  corporate  fran- 
chise is  not  subject  to  taxation  in  a  state  other  than  that  in  which 
it  was  granted.  Hence,  the  fact  that  a  corporation  has  property  in 
another  state  does  not  entitle  it  to  any  deduction  from  the  assess- 
ment of  its  franchise  in  the  state  granting  it.     (p.  269.) 

TAXATION. — The  Beal  Estate,  Machinery  and  Merchandise 
which  is  to  be  considered  in  computing  the  amount  to  be  levied  as  a 
franchise  tax  includes  the  real  estate,  machinery,  and  merchandise 
without  as  weU  as  that  within  the  state,     (p.  270.) 

Petition  by  a  domestic  corporation  having  its  principal 
place  of  business  in  Boston,  and  also  carrying  on  business 
in  Pennsylvania,  to  have  deducted  from  the  franchise  tax 
imposed  upon  it  an  amount  alleged  to  have  been  imposed  as 
a  franchise  tax  in  the  latter  state.  The  following  statutes 
of  Pennsylvania  were  relied  upon: 

Act  June  8,  1893  (P.  L.  353)  :  "Every  corporation  .... 
[like  the  petitioner]  ....  shall  be  subject  to  and  pay  into  the 
treasury  of  the  commonwealth,  annually,  a  tax  at  the  rate 
of  five  mills  upon  each  dollar  of  the  actual  value  of  its  whole 
capital  stock  of  all  kinds,  including  common,  special  and 
preferred,  as  ascertained  in  the  manner  prescribed  in  said 
twentieth  section,  and  it  shall  be  the  duty  of  the  treasurer 
or  other  officers  having  charge  of  any  such  corporation  .... 
upon  which  a  tax  is  imposed  by  this  section  to  transmit  the 
amount  of  said  tax  to  the  treasury  of  the  commonwealth 
within  thirty  days  from  the  date  of  settlement  of  the  account 
of  the  auditor  general  and  state  treasurer." 

Act  May  8,  1901,  section  1  (P.  L.  150) :  "From  and  after 
the  passage  of  this  act  all  corporations,  limited  partnerships 
or  joint  stock  associations,  except  foreign  insurance  com- 
panies chartered  or  conducted  by  or  under  the  law  of  any 
other  state  or  of  the  United  States  or  of  any  foreign  country, 
whose  principal  offices  or  chief  places  of  business  are  located 
within  this  commonwealth  or  which  have  any  part  of  their 
capital  actually  employed  wholly  within  this  state,  in  addi- 
tion to  complying  with  the  law  now  in  force  as  to  such  cor- 
porations, limited  partnerships  or  joint  stock  associations,^ 
shall  pay  to  the  state  treasurer  for  the  use  of  the  common- 
wealth a  bonus  of  one-third  of  one  per  centum  upon  the 
amount  of  the  capital  actually  employed  or  to  be  employed 
wholly  within  the  state  of  Pennsylvania,  and  a  like  bonus. 
upon  each  subsequent  increase  of  capital  so  employed." 
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The  case,  after  being  heard  by  the  trial  judge,  was,  upon 
stipulation  of  the  parties,  reserved  for  the  determination  of 
the  fuU  court. 

B.  L,  M.  Tower  and  S.  H.  Pillsbury,  for  the  petitioner. 

D.  Malone,  attorney  general,  and  F.  T.  Field,  assistant 
attorney  general,  for  the  commonwealth. 

'^2»  KNOWLTON,  C.  J.  This  is  a  petition  under  the  stat- 
utes of  1903,  chapter  437,  section  84,  for  relief  from  the 
exaction  of  a  tax  on  the  petitioner,  a  domestic  corporation. 
The  petitioner's  first  contention  is  that  there  should  be  an 
additional  deduction  under  section  72  of  this  statute,  on  ac- 
count of  the  "property  situated  in  another  state  or  country 
and  subject  to  taxation  therein."  The  value  of  all  tangible 
property  in  other  states  has  already  been  deducted;  but  the 
contention  is  that  a  part  of  the  value  of  the  corporate  fran- 
chise is  property  situated  in  another  state,  within  the  mean- 
ing of  the  ^^®  statute.  This  contention  is  not  supported  by 
the  statute  or  the  decisions.  The  corporate  franchise,  con- 
sidered separately,  is  not  property  subject  to  taxation  in  states 
other  than  that  which  granted .  it :  Louisville  &  Jeff  erson- 
ville  Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  23  Sup.  Ct. 
Rep.  463,  47  L.  ed.  513.  The  value  of  the  property  in 
other  states  presumably  is  determined  in  reference  to  the  use 
to  which  it  is  adapted,  and  its  relations  to  the  business, 
and  it  may  have  a  value  as  a  part  of  a  system  that  it  would 
not  have  if  taken  away  and  disposed  of  for  another  purpose. 
The  deduction  of  this  value,  under  the  statute,  is  very  dif- 
ferent from  a  deduction  of  the  value  of  the  franchise  to  be 
a  corporation  and  exercise  corporate  privileges,  which  is 
granted  by  the  state  where  the  corporation  is  established. 
This  is  recognized  by  the  decisions  relied  on  by  the  petitioner, 
as  well  as  others:  Western  Union  Tel.  Co.  v.  Massachusetts, 
125  U.  S.  530,  8  Sup.  Ct.  Rep.  961,  31  L.  ed.  790;  Massa- 
chusetts  V.  Western  Union  Tel.  Co.,  141  U.  S.  40,  11  Sup. 
Ct.  Rep.  889,  35  L.  ed.  628;  New  York  v.  Roberts,  171  U, 
S.  658,  19  Sup.  Ct.  Rep.  70,  43  L.  ed.  323;  Delaware  etc 
R.  R.  v.  Pennsylvania,  198  U..  S.  341,  25  Sup.  Ct.  Rep.  669, 

149  L.  ed.  1077.  The  question  in  this  part  of  the  case  is, 
What  is  the  true  meaning  of  the  statute  ?  We  think  its  pro- 
visions, considered  together,  and  the  policy  of  the  law,  so 
far  as  it  can  be  ascertained  by  its  language,  do  not  contem- 
plate a  deduction  on  account  of  the  franchise  of  the  corpora- 
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tion  as  separate  property  in  another  estate.  There  is  no  doubt 
of  the  right  of  the  legislature  to  enact  a  statute  of  this  kind: 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  594,  10  Sup.  Ct.  Rep. 
593,  33  L.  ed.  1025;  Connecticut  Ins.  Co.  v.  Commonwealth, 
133  Mass.  161. 

The  other  contention  of  the  petitioner  is  that,  under  sec- 
tion 74  of  the  same  chapter,  the  amount  twenty  per  cent  in 
excess  of  the  value,  as  found  by  the  tax  commissioner,  of 
the  real  estate,  machinery  and  merchandise,  and  of  securities 
which,  if  owned  by  a  natural  person  resident  in  this  com- 
monwealth would  be  liable  to  taxation,  diminished  by  the 
deductions  called  for  in  section  72,  on  which  amount  a  com- 
putation is  to  be  made  to  determine  the  maximum  tax,  in- 
cludes only  the  real  estate,  machinery  and  merchandise  in 
this  commonwealth,  and  not  all  the  real  estate,  machinery 
and  merchandise  of  the  corporation,  wherever  it  is  situated. 
This  contention  would  require  us  to  read  into  the  section  a 
provision  that  is  not  found  there.  We  see  no  good  reason 
for  changing  the  statement  of  the  statute. 

The  subject  to  which  this  section  relates  is  quite  different 
from  ^^*  that  covered  by  section  72.  That  section  gives  a 
method  for  determining  the  amount  of  taxation  upon  an  equi- 
table basis.  The  object  of  this  later  section  is  to  limit  the 
taxation,  by  establishing  a  maximum  which  is  founded  upon 
the  amount  of  property  held  by  the  corporation  that  would 
be  taxable  if  held  by  an  individual,  apart  from  the  value  of 
its  franchise  and  other  assets  which  are  not  subject  to  taxa- 
tion as  property,  and  to  prohibit  a  charge  in  excess  of  twenty 
per  cent  above  the  percentage  upon  this  amount.  In  limiting 
the  tax  by  providing  a  maximum,  the  whole  of  the  real  estate, 
machinery  and  merchandise  naturally  would  be  included  as 
the  foundation  for  the  computation,  instead  of  that  which  is 
found  in  only  one  state. 

Petition  dismissed. 


On  the  Taxation  of  Corporate  Franchises,  see  the  recent  cases  of 
Consolidated  Gas  Co.  v.  Mayor  etc.  of  Baltimore,  105  Md.  43,  121 
Am.  St.  Eep.  553;  Consolidated  Gas  Co.  v.  Mayor  etc.  of  Baltimore, 
101  Md.  541,  109  Am.  St.  Eep.  584;  People  v.  State  Board  of  Tax 
Commrs.,  174  N.  Y.  417,  105  Am.  St.  Rep.  674;  State  v.  Nevada  Cent. 
R.  R.  Co.,  28  Nev.  186,  113  Am.  St.  Rep.  834;  Detroit  Citizens'  St. 
Ry.  Co.  V.  Common  Council,  125  Mich.  673,  84  Am.  St.  Rep.  589. 
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WHALEN  V.  ROSNOSKT. 

[195  Mass.  545,  81  N.  E.  282.] 

MASTER  AND  SERVANT— Duty  to  Warn  Minor  Employ^. 
When  does  not  Exist. — If  a  minor  employe  is  s.et  to  perform  a  duty 
which  is  one  of  the  common  operations  of  everyday  life,  free  from 
complexity  or  complications,  and  which  universal  experience  has 
stamped  as  an  ordinary  and  harmless  act,  as,  for  instance,  using  a 
hatchet  as  a  wedge  in  opening  a  box  and  striking  the  hatchet  with  a 
hammer,  there  is  no  duty  resting  on  the  employer  to  warn  such  em- 
ployfi.     (p.  272.) 

EVIDENCE  EXPERT,  When  Properly  Excluded.— As  the  use 
of  a  hammer  and  hatchet  in  taking  oflf  a  box  cover  can  be  compre- 
hended by  persons  of  average  intelligence,  evidence  of  an  expert  as 
to  whether  they  were  proper  tools  to  be  used  is  properly  excluded. 
(p.  272.) 

Tort  by  an  employe  to  recover  for  personal  injuries,  he 
being  at  the  time  of  sustaining  them  seventeen  years  of  age. 
A  witness  was  offered  in  behalf  of  the  plaintiff  as  an  ex- 
pert, and  after  testifying  to  his  experience,  and  that  when 
the  plaintiff  struck  the  hatchet  with  a  hammer  particles  of 
steel  were  likely  to  fly  off  from  the  former  at  every  blow, 
was  then  asked  what  the  hammer  was  fit  for  and  what 
was  the  proper  material  for  making  a  wedge,  but  objections 
to  the  question  made  by  the  defendant  were  sustained,  and 
the  court  refused  the  offer  of  the  plaintiff  to  show  by  expert 
testimony  that  a  hatchet  and  hammer  were  not  safe  to  be 
used  by  the  plaintiff  for  the  purpose  for  which  he  used  them. 
The  plaintiff  excepted.  The  trial  judge  instructed  the  jury 
to  return  a  verdict  for  the  defendant,  and  the  plaintiff  ex- 
cepted. 

F.  L.  Norton,  for  the  plaintiff. 

E.  C.  Stone,  for  the  defendant. 

^^"^  RUGG,  J.  The  plaintiff  was  a  bright  boy  seventeen 
years  old.  He  began  work  for  the  defendant  as  an  errand 
boy  on  the  morning  of  the  day  of  his  injury.  After  going 
on  errands,  he  was  told  by  the  defendant  to  open  some  wooden 
packing  cases,  and  was  given  as  tools  with  which  to  do  it  a 
hammer  and  hatchet,  which  were  described  by  a  witness  called 
by  the  plaintiff  as  "good,  fair,  ordinary  trade"  hatchet  and 
hammer.  The  defendant  told  him  that  he  could  get  the  cover 
off  quicker  by  hitting  the  hatchet  under  the  cover.    After  a 
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few  strokes,  a  piece  of  steel  flew  off  and  injured  the  plain- 
tiff's eye.     He  was  given  no  warning  of  danger. 

There  was  nothing  to  show  negligence  on  the  part  of  the 
defendant.  The  tools  furnished  were  proper.  The  thing  he 
was  told  to  do  was  one  of  the  common  operations  of  every- 
day life  free  from  complexity  or  complication,  and  it  was 
done  in  the  usual  way.  Universal  experience  has  stamped 
it  as  ordinarily  a  harmless  act.  Under  these  circumstances 
there  was  no  duty  resting  on  the  employer  to  warn  the  em- 
ploye. 

The  evidence  offered  by  the  plaintiff's  expert  was  properly 
excluded.  The  use  of  a  hammer  and  hatchet  in  taking  off  a 
box  cover  can  be  comprehended  by  persons  of  average  intel- 
ligence without  the  aid  of  experts.  There  is  no  mystery 
about  the  construction  or  use  of  either.  In  such  a  case  the 
simplicity  of  common  sense  affords  a  safer  guide  than  the 
niceties  of  technical  knowledge. 

Exceptions  overruled. 


When  Young  and  Inexperienced  Persons  are  Employed  to  do  work 
•which  is  attended  with  danger,  they  are  entitled  to  a  full  explana- 
tion and  warning  of  the  danger  and  to  instructions  how  to  avoid  it. 
If  such  warning  and  instructions  are  not  given  by  the  master,  or 
are  inadequately  given,  he  is  answerable  for  the  consequences:  Siegel- 
Cooper  &  Co.  v.  Trcka,  218  111.  559,  109  Am.  St.  Kep.  302;  O'Connor 
V.  Golden  Gate  Woolen  Mfg.  Co.,  135  Cal.  537,  87  Am.  St.  Rep.  127; 
Omaha  Bottling  Co.  v.  Theiler,  59  Neb.  673,  80  Am.  St.  Rep.  673;  Ad- 
dicks  v.  Christopher,  62  N.  J.  L.  755,  72  Am.  St.  Rep.  685. 


SAVAGE  V.  SHAW. 

[195  Mass.  571,  81  N.  E.  303.] 

STATUTES,  Construction  of  Revised. — Where  the  language  of 
the  revised  law  is  substantially  the  same  as  that  of  the  original 
statute,  verbal  changes  made  in  the  original  act  do  not  affect  the 
construction  of  the  statute,     (p.  274.) 

CORPORATIONS— Directors,  Liability  of  for  Debts  does  not 
Extend  to  Torts. — A  statute  making  the  directors  of  a  corporation 
liable  in  specified  circumstances  for  "all  debts  and  contracts  made 
by  the  company"  does  not  extend  to  torts  committed  by  it.  Hence, 
they  are  not  liable  under  a  judgipent  against  a  street  railway  for 
injuries  received  by  a  stranger  through  the  negligence  of  the  cor- 
poration or  its  employes,     (p.  274.) 
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A  JUDGMENT  Is  not  a  Debt  within  the  meaning  of  a  statute 
making  directors  of  a  corporation  liable  for  "debts  and  contracts 
made  by  the  company,"  if  the  judgment  was  recovered  for  personal 
injuries  due  to  the  negligence  of  the  corporation  or  its  employes, 
(pp.  275,  276.) 

Suit  in  equity  against  the  defendants  as  directors  of  a  street 
railway  corporation  seeking  payment  from  them  of  a  judg- 
ment rendered  against  the  corporation  in  an  action  brought 
by  a  stranger  to  recover  personal  injuries.  The  bill  was  dis- 
missed and  the  complainant  appealed. 

F.  H.  Nash  and  H.  H.  Ballard,  Jr.,  for  the  plaintiff. 

G.  W.  Cox,  for  the  defendants. 

«72  SHELDON,  J.  The  plaintiff  on  July  5,  1904,  re- 
covered  a  judgment  against  the  Malborough  Street  Railway 
Company  in  an  action  of  tort  for  injuries  received  by  him 
while  a  stranger  on  a  car  of  that  company.  His  judgment 
has  remained  unpaid;  and  he  seeks  in  this  bill  to  hold  the 
defendants,  as  directors  of  that  company,  for  its  payment, 
under  the  provisions  of  Revised  Laws,  chapter  112,  section  19. 
This  statute  provides  that  "The  directors  of  a  street  rail- 
way company  shall  be  jointly  and  severally  liable,  to  the  ex- 
tent of  its  capital  stock,  for  all  its  debts  and  contracts  un- 
til the  whole  amount  of  its  capital  stock  as  originally  fixed 
by  its  agreement  of  association,  or  if  a  chartered  company, 
by  its  directors,  shall  have  been  paid  in,  and  a  certificate 
stating  the  amount  thereof  so  fixed  and  paid  in  shall  have 
been  signed  and  sworn  to  by  its  president,  treasurer,  clerk 
and  a  majority  of  its  directors,  and  filed  in  the  office  of  the 
secretary  of  the  commonwealth":  See  now  Stats.  1906,  c.  463, 
pt.  3,  sec.  29;  Westinghouse  Electric  Co.  v.  Reed,  194  Mass. 
590,  120  Am.  St.  Rep.  576,  80  N.  E.  621;  American  Steel  & 
Wire  Co.  v.  Bearse,  194  Mass.  596 ,  80  N.  E.  623.  The  ques- 
tion accordingly  which  lies  at  the  threshold  of  the  case  is 
whether  the  plaintiff's  judgment  was  a  debt  of  the  corpora- 
tion within  the  meaning  of  that  statute. 

The  liability  now  in  question  was  created  by  the  statutes 
of  1864,  chapter  229,  section  6,  by  which  it  was  enacted  that 
the  directors  should  be  liable,  within  the  limits  there  stated, 
"for  all  debts  and  contracts  made  by  the  company."  This 
was  made  to  read  in  the  revision  of  1882  that  the  directors 
of  every  street  railway  company  should,  within  the  same 
limits,  be  liable  "for  all  its  debts  and  contracts":  Pub.  Stats., 
Am.  St.  Rep.,  Vol.  122—18 
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c.  113,  sec.  14.  The  language  of  the  Revised  Laws  already 
quoted  is,  as  to  this  matter,  substantially  that  of  the  Public 
Statutes.  The  verbal  changes  thus  made  in  the  original 
^"^^  act  of  course  cannot  affect  the  construction  of  the  stat-^ 
ute:  Hardy  v.  Yarmouth,  6  Allen,  277;  Morrison  v.  McDer- 
mott,  6  Allen,  122 ;  Dudley  v.  Adams,  5  Allen,  96 ;  Common- 
wealth V.  Hall,  4  Allen,  305.  We  must  therefore  construe  this 
statute  as  if  the  liability  which  it  creates  were  declared  to  be 
for  "all  debts  and  contracts  made  by  the  company." 

It  is  settled  that  this  liability  does  not  extend  to  torts  com- 
mitted by  the  corporation:  Child  v.  Boston  etc.  Iron  Works. 
137  Mass.  516,  50  Am.  Rep.  328:  Heacock  v.  Sherman,  14 
Wend.  58.  Whether  it  includes  a  judgment  recovered  in  an 
action  of  tort,  was  expressly  left  undecided  in  the  case  first 
cited.  The  question  has  arisen  however  in  other  jurisdic- 
tions; and  it  frequently  has  been  held  that  such  words  as 
"debt"  or  "debts  and  contracts"  of  corporations,  in  statutes 
imposing  a  personal  liability  upon  the  directors  or  stock- 
holders, cannot  be  construed  to  include  judgments  for  torts 
of  the  corporation :  Chase  v.  Curtis,  113  U.  S.  452,  5  Sup. 
Ct.  Rep.  554,  28  L.  ed.  1038;  Leighton  v.  Campbell,  17  R. 
I.  51 ,  20  Atl.  14,  9  L.  R.  A.  187 ;  Bohn  v.  Brown,  33  Mich. 
257 ;  Cable  v.  McCune,  26  Mo.  371 ,  72  Am.  Dec.  214 ;  Cable 
V.  Gaty,  34  Mo.  573,  86  Am.  Dec.  526;  Doolittle  v.  Marsh, 
11  Neb.  243,  9  N.  W.  54.  Cases  in  which  the  judgment 
relied  or  was  founded  upon  a  claim  under  a  contract,  though 
unliquidated,  are  not  in  conflict  with  these  decisions:  Mill 
Dam  Foundry  Co.  v.  Hovey,  31  Pick.  417 ;  Haynes  v.  Brown, 
36  N.  H.  545.  The  case  of  Carver  v.  Braintree  Mfg.  Co., 
2  Story,  132,  Fed.  Cas.  No.  2485,  was  sufficiently  considered 
by  this  court  in  Child  v.  Boston  etc.  Iron  Works,  137  Mass. 
516,  50  Am.  Rep.  328,  and  we  are  of  opinion  that  the  case 
of  Powell  V.  Oregonian  Ry.,  13  Saw.  535,  36  Fed.  726,  2  L.  R. 
A.  270,  is  at  variance  with  the  great  weight  of  authority,  un- 
less it  can  be  supported  upon  the  ground  that  the  original 
claim  in  that  action  was  one  which  grew  out  of  the  cove- 
nants of  a  lease,  and  that  is  not  the  ground  upon  which  the 
decision  was  put. 

And  we  are  of  opinion  that  this  statute  cannot  reasonably 
be  construed  to  include  among  the  "debts  and  contracts 
made  by  the  company"  judgments  like  the  one  here  in  ques- 
tion. The  word  "debt"  is  indeed  one  of  the  large  import, 
and  ordinarily  may  be  taken  to  include  all  that  is  due  un- 
der any  form  of  obligation  as  well  as  under  any  promise;. 


May,  1907.]  Savage  v.  Shaw.  275 

Bowen  v.  Hoxie,  137  Mass.  527;  Gray  v.  Bennett,  3  Met. 
522.  But  in  this  statute  the  words  "debts  and  contracts"  are 
both  qualified  by  the  ^"^^  limitation  "made  by  the  company." 
The  enactment  is  one  of  a  penal  character,  imposing  upon  the 
defendants  liabilities  which  they  never  agreed  or  intended  to 
assume,  and  must  be  construed  with  some  strictness :  Gray  v. 
Coffin,  9  Gush.  192 ;  Chase  v.  Lord,  77  N.  Y.  1 ;  Bruce  v.  Piatt, 
80  N.  Y.  379 ;  Irvine  v.  McKeon,  23  Cal.  472 ;  Chase  v.  Curtis, 
113  U.  S.  452,  5  Sup.  Ct.  Rep.  554,  28  L.  ed.  1038.  The 
natural  import  of  the  language  of  the  statute  is  that  it  con- 
templates ordinary  debts  or  obligations  voluntarily  contracted 
by  the  corporation  rather  than  involuntary  obligations  im- 
posed upon  it  by  law  in  consequence  of  the  negligent  or 
tortious  acts  of  its  agents  or  servants:  Doyle  v.  Kimball,  23 
Misc.  Rep.  431,  52  N.  Y.  Supp.  195 ;  Esmond  v.  Bullard,  16 
Hun,  65.  The  judgment  does  establish  a  legal  obligation  on 
the  part  of  the  defendant  therein  to  pay  the  amount  re- 
covered ;  and  in  this  commonwealth,  as  in  most  jurisdictions, 
the  judgment  against  the  corporation  is  conclusive  in  the  suit 
against  the  directors  and  stockholders  of  the  existence  and 
amount  of  the  debt  or  demand  as  declared  on:  Old  Colony 
Boot  &  Shoe  Co.  v.  Parker-Sampson- Adams  Co.,  183  Mass. 
557,  67  N.  E.  870 ;  Thayer  v.  New  England  Lithographic  Co., 
108  Mass.  523.  But  it  never  has  been  held  to  be  conclusive 
upon  the  question  of  law  whether  the  original  cause  of  action 
was  such  as  to  create  an  individual  liability  in  the  officers  or 
stockholders,  and  it  manifestly  cannot  be  so  .held:  Bohn  v. 
Brown,  33  Mich,  257.  The  fiction  of  law  which  implies  upon 
the  part  of  a  judgment  debtor  a  promise  to  pay  the  judgment, 
which  will  support  an  action  of  contract  against  him  and 
upon  which  the  judgment  may  justifiably  be  called  a  debt 
or  contract  of  record,  cannot  be  carried  so  far  as  to  change 
an  involuntary  into  a  voluntary  assumption  of  liability.  As 
was  said  by  Field,  J.,  in  Louisiana  v.  Mayor  of  Orleans,  109  U. 
S.  285,  3  Sup.  Ct.  Rep.  211,  27  L.  ed.  936,  this  fiction  of  law 
"cannot  convert  a  transaction  wanting  the  assent  of  the  par- 
ties into  one  which  necessarily  implies  it.  Judgments  for  torts 
are  usually  the  result  of  violent  contests,  and  are  imposed 
upon  the  losing  party  by  a  higher  authority  against  his  will 
and  protest." 

The  decision  in  Felker  v.  Standard  Yam  Co.,  148  Mass.  226, 
19  N.  E,  220,  may  stand  well  upon  its  own  reasoning ;  but  we 
are  not  disposed  to  extend  that  reasoning  to  cover  a  case  like 
thia. 


ft 
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Accordingly  we  are  of  opinion  that  the  plaintiff's  claim, 
"^**  though  reduced  to  a  judgment,  is  not  a  debt  or  contract  of 
the  corporation  within  the  meaning  of  the  statutes:  Rev. 
Laws,  c.  112,  sec.  19 ;  Stats.  1906,  c.  463,  pt.  3,  sec.  29 ;  and  it 
is  unnecessary  to  consider  the  other  grounds  of  defense  relied 
on.  The  decree  of  the  superior  court  dismissing  the  bill  must 
be  affirmed. 

So  ordered. 


A  Judgment  is  bj  some  authorities  regarded  as  a  contract  or  a  debt 
ex  contractu,  without  regard  to  the  cause  of  action  on  which  it  is 
founded,  within  the  meaning  of  the  statute  of  limitations,:  Spilde  v. 
Johnson,  132  Iowa,  484,  119  Am.  St.  Eep.  578.  Other  authorities,  how- 
ever, take  a  contrary  view:  Haynes  v.  Blanchard,  194  Mass.  244,  120 
Am.  St.  £ep.  551;  Olson  y.  Dahl,  99  Minn.  433,  116  Am.  St.  Eep.  435. 
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STATE   V.   MOBILE,   JACKSON   AND   KANSAS   CITY 
RAILWAY  COMPANY. 
[86  Miss.  172,  38  South.  732.] 

APPEAL  AND  EBHOB — Chancery  Practice. — The  rule  requir- 
ing the  findings  of  the  chancellor  upon  a  question  of  fact  to  be  sus- 
tained, unless  manifestly  wrong,  does  not  apply  when  it  appears  that 
he  in  his  decree  reserved  his  rulings  on  all  questions  of  fact  and  re 
mitted  the  litigants  to  the  appellate  court  for  an  adjudication  by  it 
to  settle  the  principles  of  the  case,  to  serve  as  a  guide  in  the  future 
progress  of  the  litigation,     (pp.  284,  285.) 

CONSTITUTION,  Construction  of. — Words  used  in  a  state  con- 
stitution should  be  given  their  usual  and  popular  signification,  and 
phrases  or  terms  susceptible  of  different  constructions  are  not  usually 
to  be  given  a  restricted,  narrow  or  technical  construction,  unless  the 
intention  of  the  framers  of  the  instrument  to  adopt  that  construction 
is  clearly  apparent,     (p.  286.) 

RAILWAYS,  Duty  of  to  Construct  Through  County  Seats — 
Changes  in  Boundary  Line. — A  pro.vi8ion  in  a  constitution  declaring 
that  no  railroad  thereafter  constructed  shall  pass  within  three  miles 
of  a  county  seat  without  passing  through  the  same,  and  establishing 
and  maintaining  a  depot  therein,  unless  prevented  by  natural  ob- 
stacles, providing  the  town  or  its  citizens  shall  grant  a  right  of  way, 
does  not  relate  solely  to  the  corporate  limits  of  the  county  seat  as 
originally  established,  but  if  such  limits  are  subs.equently  changed, 
it  is  sufficient  that  the  railroad  pass  through,  and  maintain  its  depot 
within,  the  limits  as  thus  enlarged,     (p.  287.) 

RAILWAYS,  Duty  of  to  Seek  the  Grant  of  a  Eight  of  Way 
Before  Refusing  to  Pass  Through  a  County  Seat. — Under  a  constitu- 
tional provision  requiring  every  railroad  passing  within  three  miles 
of  a  county  seat  to  pass  through  it  and  maintain  a  depot  therein, 
provided  the  town  or  its  citizens  shall  grant  a  right  of  way,  it  is 
the  duty  of  a  railway  corporation  to  first  seek  such  grant  before 
constructing  its  road  outside  of  the  corporate  limits,  and  it  is  not 
a  sufficient  excuse  for  so  constructing  it  that  neither  the  town  nor  its 
citizens  tendered  such  grant  in  the  absence  of  being  asked  to  do  so. 
(pp.  288,  289.) 

(277) 
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RAILROADS,  Consolidation  of  not  Allowable  Where  They  are 
Competing. — Under  the  laws  of  Mississippi  railroads  are  not  per- 
mitted to  consolidate  if  they  are  parallel  or  competing  lines,  and  a 
statement  in  a  petition  for  consolidation  that  the  roads  are  not  com- 
peting or  parallel  lines  is  a  statement  of  jurisdictional  facts  upon 
the  existence  of  which  the  power  of  the  corporations  to  consolidate 
depends,     (pp.  290,  291.) 

RAILWAYS,  Power  of  to  Abandon  Their  Lines  in  the  Guise 
of  Relocation. — A  railway  corporation  wliich  has  cons.trueted  and 
placed  its  line  in  operation  cannot  abandon  or  relocate  any  part 
thereof  except  upon  the  score  of  imperious  necessity,     (p.  291.) 

RAILWAYS,  Power  of  to  Relocate  Depots. — If  a  railway  un- 
der the  duty  of  constructing  its  line  and  maintaining  a  depot  within 
a  town  does  construct  and  operate  its  line  and  locate  and  maintain 
its  depot,  it  cannot  abolish  or  disuse  the  depot  so  established,  or  fail 
to  keep  it  up  and  regularly  stop  trains  thereat,  without  the  con- 
sent of  the  railway  commission,  unless,  perhaps,  when  the  change  is 
imperatively  demanded  by  business  necessity  or  public  convenience, 
and  even  then  it  is  the  duty  of  the  railway  to  locate  the  new  depot 
on  the  line  of  its  established  route  within  the  limits  of  the  town 
at  a  site  designated  by  the  commission,  unless  the  site  selected  by 
the  railway  itself  should  be  both  convenient  and  accessible,  due  re- 
gard being  had  to  the  interests  of  the  road  and  to  public  convenience, 
(p.  292.) 

RAILWAYS,  Consolidation  of,  Effect  upon  the  Location  of  the 
Road  and  the  Establishment  and  Maintenance  of  Depots. — If  an  ex- 
isting railway  corporation  which  is  subject  to  the  duty  of  maintain- 
ing its  pre-existing  road  and  depot  within  a  municipality  consolidates 
with  another  corporation,  such  consolidation  neither  decreases  the 
duties  of  the  corporation  nor  impairs  the  rights  of  the  public.  There- 
fore, the  consolidated  corporation  has  no  right  to  abandon  or  relocate 
its  road  or  depot  which  the  original  corporation  did  not  have.     (p.  292.) 

RAILROADS. — Lessee  Corporations  have  No  Right  to  abandon 
their  routes  or  depots  which  the  original  or  .lessor  corporation  did  not 
have.     (pp.  292,  293.) 

CORPORATIONS,  Consolidated  Railroads — Duties  of  to  Con- 
form to  the  Statements  and  Promises  of  the  Petition  for  Consolida- 
tion.— If  a  petition  for  the  consolidation  of  railway  corporations, 
one  of  which  has  constructed  and  maintained  a  narrow-gauge  rail- 
way, states  that  it  is  the  purpose  of  the  consolidated  corporation 
to  maintain,  use,  broaden,  and  standardize  such  narrow-gauge  road, 
BO  that  it  shall  become  a  part  of  the  line  of  the  railroad  operated 
by  the  consolidated  corporation,  it  becomes  the  duty  of  the  new  or 
consolidated  corporation  to  comply  with  the  statements  thus  made, 
including  the  duty  of  maintaining  such  narrow-gauge  line  without, 
in  the  process  of  reconstructing  it  to  a  broad  gauge,  making  any 
abandonment  of  the  previous  line.     (p.  293.) 

RAILROADS — Statute  Giving  Power  to  Make  Changes  or 
Deviations,  When  does  not  Apply  to  Pre-existing  Lines. — A  statute 
granting  the  right,  after  beginning  the  construction  of  a  railroad, 
to  make  all  necessary  and  proper  changes  in  its  course  and  direction 
from  that  specified  in  the  application  for  its  incorporation,  does  not, 
after  the  construction  and  operation  of  a  narrow-gauge  railway 
and  the  consolidation  of  the  corporation  constructing  it  with  another 
corporation,  authorize  the  new  corporation  in  changing  the  old  road 
to  a  broad  gauge  to  ignore  and  disregard  the  rights  of  the  public 
growing  out  of  the  location  and  establishment  of  the  narrow  gauge 
by  changing  the  location  of  its  road  and  depot,     (p.  293.) 
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EAIIiBOADS,  Effect  of  Location  on. — Once  located  a  railroad 
is  permanentlj^  located  for  the  whole  term  of  its  existence,  subject 
only  to  the  exception  of  a  specifically  granted  express  legislative  enact- 
ment authorizing  a  change  of  relocation,     (p.  294.) 

RAILWAYS — Extension  of  Pre-existing  Line,  Where  must  Be- 
gin, and  Depot,  Where  must  be  Located. — If  a  new  or  consolidated 
railway  corporation  has  authority  to  extend  the  line  of  one  of  the 
old  corporations,  it  must  begin  at  the  terminus  of  the  old  line,  and 
may  extend  its  line  from  such  terminus  over  whatever  may  be  the 
most  feasible,  convenient,  and  desirable  route  without  reference 
to  the  limits  of  the  municipality  in  which  such  terminus  was  situated, 
and  the  depot  must  be  established  either  at  its  old  site  or  at  some 
convenient  and  accessible  point,  with  due  regard  to  the  interests 
of  the  railroad  and  the  public  convenience,     (p.  294.) 

RAILWAYS  in  County  Seats — Extension  of,  Duty  of  the  Town 
or  Citizens  to  Grant  Rights  of  Way. — If  a  state  constitution  provides 
that  a  railway  passing  within  three  miles  of  a  county  seat  must  be 
constructed  through  it,  provided  the  town  or  its  citizens  shall  grant 
a  right  of  way  for  the  line  and  depot,  and  the  railway  is  constructed 
and  maintained  through  the  municipality  constituting  such  county 
seat,  and  its  line  ia  subsequently  authorized  to  be  extended,  no  duty 
rests  on  a  town  or  its  citizens  to  grant  any  right  of  way  for  the 
extended  line  nor  for  any  depot  made  necessary  thereby,     (p.  294.) 

STATE,  When  Proper  Party  to  a  Suit.— The  state  is  always 
a  proper  party  to  a  proceeding  instituted  to  protect  the  rights  of 
the  public,  and  to  finally  terminate  the  willful  ignoring  of  its 
duties  under  the  statutes  of  the  state  and  a  violation  of  its  charter 
by  a  corporation  of  a  quasi-public  nature.  The  state  is  therefore 
a  proper  party  to  a  suit  to  enjoin  a  railway  corporation  from  con- 
structing and  operating  its  line  without  passing  through  a  county 
seat  and  to  prevent  it  from  abandoning  a  portion  of  its  road  formerly 
operated  by  it  or  its  predecessor  in  interest,     (pp.  294,  295.) 

.  INJUNCTION,  Denial  or  Dismissal  of.  When  not  Justified  by 
Its  Subserving  the  Interests  of  Other  Citizens. — If  the  citizens  of  a 
municipality  are  entitled  to  have  a  railroad  constructed  and 
operated  over  a  pre-existing  route,  an  injunction  to  prevent  its  con- 
struction or  operation  elsewhere  should  not  be  denied,  or  if  issued 
should  not  be  dissolved,  on  the  ground  that  the  convenience  of  citi- 
zens outside  of  the  municipality  will  be  abridged  or  curtailed  and 
their  enjoyment  of  railroad  facilities  postponed  by  such  injunction. 
A  wrong  will  not  be  permitted  to  be  inflicted  on  one  class  of  citi- 
zens though  its  continuance  may  result  in  the  benefit  to  others. 
<p.  295.) 

J.  N.  Flowers,  assistant  attorney  general,  and  R.  V. 
Fletcher,  for  the  appellants. 

J.  C.  Rich,  J.  D.  Fontaine  and  John  W.  T.  Falkner,  for 
the  appellee. 

182  TRULY,  J.  This  appeal  is  prosecuted  from  a  decree 
dissolving  an  injunction.  The  bill  of  complaint  filed  by  the 
appellants  sought  to  enjoin  the  Gulf  and  Chicago  Railway 
Company,  the  successor  by  consolidation  of  the  Gulf  and 
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Chicago  Railroad  Company  and  the  Mobile,  Jackson  and 
Kansas  City  Railroad  Company,  as  the  lessee  of  the  Gulf 
and  Chicago  Railway  Company,  the  consolidated  corpora- 
tion, from  constructing  and  operating  its  line  of  railway 
without  passing  through  the  town  of  Pontotoc,  the  county  site 
of  Pontotoc  county,  in  this  state,  as  required  by  section  187 
of  the  constitution,  and  sought  also  to  prevent  the  appellees 
from  abandoning  a  portion  of  the  railroad  formerly  operated 
by  the  Gulf  and  Chicago  Railroad  Company,  which  ran  to, 
and  upon  which  had  previously  been  maintained  a  depot 
at,  the  town  of  Pontotoc.  The  prayer  of  the  bill  of  com- 
plaint was  that  an  injunction  should  issue  against  the  said  rail- 
road companies,  who  were  made  defendants,  "temporarily 
restraining  them,  and  each  of  them,  from  constructing  and 
^^^  operating  the  said  proposed  line  of  railroad,  passing  with- 
in three  miles  of  the  said  county  seat,  without  passing  through 
the  same,  and  upon  final  hearing  that  they  be  perpetually 
enjoined  from  building  and  operating  a  railroad  along  said 
route,  and  commanding  them  to  broaden  and  standardize  the 
said  line  of  railroad  extending  into  the  said  county  seat  of 
Pontotoc  county,  as  it  has  been  established  for  years,  and  as 
the  said  consolidated  corporation  agreed  to  do  from  the  point 
north  of  the  said  county  seat  from  which  said  narrow-gauge 
line  has  been  abandoned,  and  that  the  said  defendants  be  re- 
quired to  operate  the  said  line  into  the  said  county  seat  as  a 
part  of  the  line  built  and  to  be  built  from  Decatur,  Mississippi, 
to  Jackson,  Tennessee,  and  that  they  be  commanded  to  extend 
the  line  on  through  the  said  county  seat,  as  required  by  said 
section  187  of  the  constitution  of  the  state  of  Mississippi,  and 
as  required  by  law,  and  by  the  order  of  the  complainant,  the 
Mississippi  Railroad  Commission."  This  bill  was  filed  and 
injunction  issued  on  the  second  day  of  August,  1904.  Answer 
was  duly  filed;  motion  to  dissolve  on  bill,  answer,  and  proof 
was  heard;  the  injunction  was  dissolved;  and  from  that  rul- 
ing of  the  chancellor  this  appeal  is  prosecuted  in  order  "to 
settle  the  principles  of  the  cause." 

For  many  years  prior  to  the  institution  of  this  suit  the  Gulf 
and  Chicago  Railroad  Company  had  operated  a  line  of  nar- 
row-gauge railroad  from  the  town  of  Pontotoc,  in  the  state  of 
Mississippi,  to  the  town  of  Middleton,  in  the  state  of  Ten- 
nessee. That  road  ran  in  a  northerly  direction,  traversing  a 
portion  of  the  county  of  Pontotoc  and  the  counties  of  Union 
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and  Tippah,  crossing  the  state  line  at  or  near  the  town  of 
Broomfield,  in  the  county  of  Tippah.  This  road  was  in  active 
operation,  carrying  both  freight  and  passengers,  at  the  date 
of  the  incorporation  under  the  laws  of  this  state  of  the 
Gulf  and  Chicago  Railway  Company.  This  latter  road,  by 
proclamation  of  the  governor,  was,  in  due  form,  incorporated 
on  the  seventeenth  day  of  April,  1903,  and  the  incorporators 
were  by  such  authorization  empowered  *®'*  "to  organize  a 
railroad  company  with  the  terminal  points  of  said  road  at 
Decatur,  in  the  state  of  Mississippi,  and  Jackson,  in  the 
state  of  Tennessee;  the  said  line  of  railroad  to  extend  in  a 
northerly  direction  from  the  town  of  Decatur,  in  the  county 
of  Newton,  passing  through  the  counties  of  Neshoba,  Winston, 
Choctaw,  Webster,  Chickasaw,  Pontotoc,  Union,  and  Tippah 
into  the  state  of  Tennessee,  crossing  the  state  line  at  or 
near  the  town  of  Broomfield,  in  the  county  of  Tippah. ' '  Sub- 
sequently an  application  was  made  to  the  railroad  commission 
of  the  state  of  Mississippi,  asking  for  its  consent  and  approval 
to  the  consolidation  of  the  Gulf  and  Chicago  Railway  Com- 
pany, a  Mississippi  corporation,  the  Gulf  and  Chicago  Railway 
Company,  a  Tennessee  corporation,  and  the  Gulf  and  Chicago 
Railroad  Company,  a  corporation  existing  under  the  laws  of 
both  states.  In  this  petition  for  permission  to  consolidate,  it 
was  averred  that  "the  lines  of  railroad  owned  and  operated 
and  controlled  and  projected  by  the  constituted  companies 
composing  said  consolidation  were  and  are  in  no  ways  parallel 
or  competing  lines.  On  the  contrary,  the  consolidation  was 
effected  for  the  single  purpose  of  furthering  the  general  plan 
of  building  and  equipping  and  thereafter  operating  a  single- 
track,  standard-gauge  line  of  railroad,  extending  in  a  general 
northerly  direction  from  the  town  of  Decatur,  Mississippi,  to 
the  city  of  Jackson,  Tennessee.  The  present  constructed  nar- 
row-gauge railroad,  acquired  from  the  Gulf  and  Chicago 
Railroad  Company,  and  running  between  the  towns  of  Pon- 
totoc, Mississippi,  and  Middleton,  Tennessee,  will  be  broadened 
and  standardized,  and  wiU  thereupon  become  a  part  of  the 
line  of  railroad  operated  by  the  consolidated  corporation." 
Acting  on  this  representation,  the  commission  passed  an  order 
permitting  and  approving  the  proposed  consolidation  of  the 
corporations,  the  order  reciting  that  "it  appearing  to  the 
satisfaction  of  the  commission  that  said  corporations  do  not 
own   or  operate  parallel  or  competing  lines  of  railroad." 
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After  the  consolidation  was  consummated  in  pursuance  of 
this  permission,  the  ^^^  Gulf  and  Chicago  Railway  Company, 
the  corporation  resulting  from  the  consolidation,  leased  the 
entire  property,  including  the  narrow-gauge  railroad  which 
it  had  acquired  from  the  Gulf  and  Chicago  Railroad  Com- 
pany, to  the  Mobile,  Jackson  and  Kansas  City  Railroad 
Company.  Thereupon  the  said  lessee  began  the  construc- 
tion of  a  line  of  railroad  over  the  route  mapped  out  by  the 
charter  of  its  lessor  from  Decatur,  Mississippi,  to  Jackson, 
Tennessee.  When  this  line  approached,  but  before  actually 
reaching,  the  town  of  Pontotoc  from  the  north,  it  diverged 
from  the  line  of  narrow-gauge  railroad  which  was  then  in 
actual  operation,  abandoning  a  mile  or  more  of  that  line, 
with  the  intention  of  following  another,  and  according  to  the 
testimony  of  its  locating  engineer,  a  cheaper  and  more  feasi- 
ble, route.  This  projected  line,  as  surveyed,  left  the  orig- 
inal town  of  Pontotoc  over  a  mile  distant,  but  traversed  an 
extension  of  said  town,  and  located  a  depot  on  the  new  route, 
three-fourths  of  a  mile  distant  from  the  site  of  the  old  depot, 
but  still  within  the  corporate  limits  of  the  town  as  they 
then  existed.  When  it  became  manifest  that  the  intention 
of  the  railroad  company  was  to  abandon  this  portion  of  the 
narrow-gauge  line,  and  that  its  new  line,  while  passing  within 
three  miles  of  the  original  town  of  Pontotoc,  would  not  pass 
through  its  corporate  limits,  this  proceeding  was  instituted 
by  the  appellants,  praying  for  an  injunction,  which  was 
granted,  forbidding  the  construction  of  the  new  road  over  the 
projected  route,  and  further  asking  that  on  final  hearing  a 
mandatory  injunction  should  be  issued,  compelling  the 
broadening  and  standardizing  of  the  narrow-gauge  line  as  set 
forth  in  the  petition  for  consolidation,  and  forbidding  the 
abandonment  of  any  portion  thereof.  Upon  the  hearing  of 
the  motion  to  dissolve,  much  proof  was  taken  tending  to  estab- 
lish, on  the  one  hand,  that  the  location  of  the  depot  upon  the 
original  site  on  the  narrow-gauge  line  of  the  Gulf  and  Chi- 
cago Railroad  Company  at  the  town  of  Pontotoc,  which  had 
been  destroyed  by  fire,  and  not  rebuilt,  in  flagrant  disregard 
and  defiance  of  the  order  ^^^  of  the  railroad  commission,  was 
in  pursuance  of  a  written  contract  entered  into  between  the 
citizens  of  the  town  and  the  chief  officials  of  this  railroad 
company  at  that  date,  by  which,  in  consideration  of  five  thou- 
sand five  hundred  dollars  cash  in  hand  paid  by  the  citizens, 
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the  depot  was  located  on  the  site  then  selected,  and  was,  under 
the  provisions  of  that  contract,  to  be  there  perpetually  main- 
tained. It  was  also  in  proof  that  the  removal  of  the  depot 
from  the  old  site  to  the  new  location  selected  on  the  new  route 
would  have  the  effect  of  materially  decreasing  the  value  of  all 
adjacent  property,  and  of  increasing  considerably  the  cost  of 
drayage  and  hauling  of  freight  both  to  and  from  the  newly 
selected  site  for  the  depot  and  the  original  town  of  Pontotoc, 
where  the  majority  of  the  mercantile  establishments  and  other 
business  enterprises  were  situate.  It  was  shown  by  the  testi- 
mony of  engineers  that  a  perfectly  practicable  route,  without 
uiidue  curves  or  unusual  engineering  difficulties,  could  be  laid 
out  for  the  building  of  a  standard-gauge  railroad  which  would 
run  over  the  entire  narrow-gauge  roadway,  and  thence,  ex- 
tended, traverse  the  corporate  limits  of  the  old  or  original 
town  of  Pontotoc,  and  come  again  to  the  new  route  as  located 
by  the  railroad  engineering  corps  at  a  point  a  short  distance 
south  of  the  town,  and  that  such  line  would  increase  the  length 
of  the  line  by  less  than  a  mile,  and  necessitate  but  a  slight 
deviation  from  the  projected  route.  On  the  other  hand,  it 
was  shown,  also  by  the  testimony  of  engineers,  that  it  would 
cost  many  dollars  more  to  adopt  the  route  then  occupied  by  the 
narrow-gauge  line  than  it  would  to  use  the  more  direct  route 
located  for  the  construction  of  the  road,  and  that  the  latter  line 
would  be  cheaper  to  build,  would  be  more  direct,  and  would 
present  fewer  engineering  difficulties.  It  was  further  con- 
tended that  there  were  no  sufficient  or  suitable  grounds  avail- 
able for  depot  site,  with  sufficient  and  adequate  trackage  room 
for  a  standard-gauge  road,  within  the  borders  of  the  original 
town  of  Pontotoc;  that  there  was  no  contract  requiring  the 
maintenance  of  the  depot  at  the  original  location,  and,  if  there 
^**''  was  such  a  contract,  it  would  be  void,  as  a  violation  of  pub- 
lic policy;  that  the  petition  for  permission  to  consolidate  im- 
posed no  burden  of  maintaining  the  entire  narrow-gauge  road; 
that  the  Mobile,  Jackson  and  Kansas  City  Railroad  Company 
had  the  authority  to  make  all  necessary  or  proper  changes  in 
its  course  or  direction,  even  if  such  change  or  deviation  re- 
sulted in  the  abandonment  of  the  existing  narrow-gauge  road. 
It  is  worthy  of  note,  however,  that  the  chief  engineer  stated 
that,  in  selecting  the  route  over  which  the  road  was  to  be 
constructed,  it  was  done  with  an  eye  single  to  the  advantage 
of  the  railroad  company,  and   without   regard   to  the   con- 
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venience  of  the  citizens  of  the  original  town  of  Pontotoc ;  that 
he  was,  in  finally  locating  this  line,  ignorant  of  and  unin- 
fluenced by  the  contention  that  there  was  an  agreement  al- 
leged to  be  in  existence  for  the  perpetual  maintenance  of  the 
depot  as  originally  located,  and  without  regard  to  and  in 
ignorance  of  the  fact  that  the  petition  for  consolidation  stated 
that  the  existing  narrow-gauge  line  was  to  be  broadened  and 
standardized.  In  short,  it  apeared  from  this  testimony  that 
while  the  railroad  company  was  desirous  of  conserving  the 
public  welfare,  assisting  in  building  up  the  business  inter- 
ests, and  enlisting  the  friendly  feeling  of  the  citizens,  and 
thereby  secure  their  co-operation  and  patronage,  all  of  these 
considerations  were  subordinate  to  the  controlling  and  para- 
mount object,  which  was  to  secure  for  the  company  the  cheap- 
est, most  direct,  and  most  practicable  route.  It  was  also 
contended — and  this  was  made  the  main  ground  of  the  mo- 
tion to  dissolve — that  citizens  living  both  north  and  south 
of  the  town  of  Pontotoc,  on  the  projected  route  of  the  rail- 
road, were  damaged  and  inconvenienced  by  the  enforced  de- 
lay in  the  construction  of  the  road,  and  were  deprived  of 
freight,  mail  and  passenger  facilities  which  would  come  to 
them  by  the  operation  of  the  road  upon  completion. 

The  decree  of  the  chancellor  was  predicated  upon  this  last 
consideration  alone.  The  decree  recites  that  the  chancellor 
"doth  find  that  all  of  the  relief  prayed  by  complainants  in 
*®®  their  bill  can  be  obtained  by  a  mandatory  injunction  if 
the  allegations  thereof  shall  be  sustained  on  a  final  hearing  of 
the  case,  and  the  court  shall  then  hold  that  they  are  entitled 
to  any  relief,  or  to  the  special  relief  asked  in  the  prayer  of 
the  bill;  and  the  court  doth  further  find  that  the  public  in- 
terests of  the  country  north  and  south  of  the  town  of  Pontotoc, 
along  the  line  of  said  railroad,  as  well  as  the  interests  of  the 
railroad,  will  suffer  by  reason  of  the  continuance  of  the  tem- 
porary injunction ;  and  for  these  reasons  the  motion  to  dissolve 
the  injunction  is  hereby  sustained,  reserving  all  other  ques- 
tions until  the  final  hearing. ' '  It  will  thus  be  noted  that  the 
chancellor  announced  no  conclusion  upon  the  facts,  but  based 
his  decree  solely  upon  the  ground  that,  conceding  the  justice 
of  the  complainant's  cause,  they  could  still  allow  the  work  of 
construction  to  progress,  and  obtain  that  relief  by  mandatory 
injunction  upon  final  hearing.  This  decree  therefore  does  not 
come  before  us,  and  is  not  to  be  considered,  in  the  light  of  the 


April,  1905.]     State  v.  Mobile  etc.  Ry.  Co. 

rule  which  requires  the  findings  of  a  chancellor  upon  a  ques- 
tion of  fact  to  be  sustained,  unless  manifestly  wrong,  because 
the  decree  affirmatively  shows  that  the  chancellor  reserved  his 
ruling  upon  all  questions  of  fact,  and  remitted  the  parties  liti- 
gant to  this  court  for  an  adjudication  to  settle  the  principles 
of  the  cause,  and  serve  as  a  guide  during  the  future  progress 
of  the  litigation. 

Waiving  minor  considerations  not  sufficiently  developed  by 
the  proof,  as  the  record  now  stands,  to  enable  us  to  reach  a 
definite  conclusion — such,  for  example,  as  what  are  the  sub- 
sisting legal  rights  and  obligations  arising  under  the  alleged 
written  contract  as  to  the  original  location  of  the  depot — and 
all  others  which  are  not  necessarily  involved  in  the  decision 
of  the  main  propositions  controlling  the  questions  here  pre- 
sented, and  passing  at  once  to  the  very  heart  of  the  matter 
here  presented,  we  find  that  the  case  naturally  divides  itself 
into  two  main  branches:  (1)  What  is  the  true  interpretation 
to  be  given  section  187  of  our  constitution,  and  has  it  any  ap- 
plication ***  to  the  facts  of  this  litigation?  (2)  What  are  the 
legal  rights  of  the  citizens  of  the  town  of  Pontotoc  and  the 
duties  of  the  appellees  as  to  the  narrow-gauge  road,  which  was 
in  use  and  active  operation  before  and  at  the  consolidation 
hereinbefore  referred  to  and  the  date  of  the  leasing  of  its 
property  by  one  appellee  to  the  other  ? 

Section  187  provides  that  "no  railroad  hereafter  constructed 
in  this  state  shall  pass  within  three  miles  of  any  county  seat 
without  passing  through  the  same  and  establishing  and  main- 
taining a  depot  therein,  unless  prevented  by  natural  obstacles ; 
provided,  such  town  or  its  citizens  shall  grant  the  right  of  way 
through  its  limits  and  sufficient  grounds  for  ordinary  depot 
purposes. ' '  The  contention  of  the  appellants  is  that  the  term 
*  *  county  seat, ' '  used  in  this  section,  is  to  be  given  the  meaning 
of  that  place  or  parcel  of  ground  within  the  confines  of  which, 
under  the  law,  the  public  buildings  of  the  county  are  to  be 
located ;  that  the  framers  of  the  constitution  meant  to  require 
every  railroad  company  constructing  a  road  under  the  condi- 
tions set  out  in  the  section  to  run  its  line  through  the  limits, 
and  establish  and  maintain  a  depot  within  the  borders,  of  the 
county  site,  as  it  was  originally  established  by  the  legislature. 
So  it  is  contended  that  an  extenision  of  the  limits  of  the  munic- 
ipality at  and  within  which  the  county  site  is  located  does  not 
extend  the  limits  of  the  county  site  itself,  but  that  those  bound- 
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aries  remain  as  they  were  at  the  date  when  the  place  was 
designated  by  lawful  authority  as  the  seat  of  justice  of  the 
county.  And,  this  being  true,  it  is  urged  that  an  extension  of 
the  limits  of  the  municipality  would  not  affect  or  vary  the 
duty  of  a  railroad  company  desiring  to  construct  and  project 
a  line  passing  within  three  miles  of  said  original  county  site. 
"We  do  not  deem  it  necessary  to  enter  upon  any  discussion  of 
the  argument  which  forms  the  basis  of  this  contention.  Nor 
do  we  feel  called  on  to  intimate  any  opinion  as  to  whether  an 
extension  of  the  corporate  limits  of  a  municipality  within 
which  is  located  the  seat  of  justice  of  a  county  does  or  does 
*®**  not  extend  the  borders  within  which  the  public  buildings 
may  be  located.  However  that  may  be,  in  interpreting  the 
organic  law  of  the  state  we  must  bear  in  mind  the  fundamental 
rule  of  constitutional  construction.  A  constitution  is  framed 
for  the  guidance  and  government  of  the  whole  people,  and 
words  used  therein  are  to  be  given  their  usual  and  popular 
signification  and  meaning;  and,  unless  that  be  the  manifest 
intention  of  the  framers  of  the  instrument,  phrases  or  terms 
susceptible  of  two  different  interpretations  are  not  usually  to 
be  given  a  restricted,  narrow,  or  technical  construction.  We 
are  therefore  of  the  opinion  that  it  was  the  design  and  inten- 
tion of  the  framers  of  our  constitution  to  require  simply 
that  railroads  thereafter  constructed,  whose  routes  should 
pass  within  three  miles  of  the  town  at  which  by  law  the 
county  site  was  located,  should  pass  through  the  corporate 
limits  of  the  municipality,  and  establish  and  maintain  a  depot 
therein,  one  great  evil  which  was  sought  to  be  guarded  against 
being  that  companies  organized  for  the  real  or  ostensible  pur- 
pose of  constructing  railroads  would  often  extort  large  grants 
and  donations  of  lands,  money,  or  bonds  from  the  towns  or 
their  citizens  by  the  threat  of  locating  the  projected  line 
of  railroad  just  beyond  the  confines  of  the  town,  and  there 
establishing  a  depot  and  building  up  a  rival  market,  having 
the  advantage  of  railroad  transportation  and  cheaper  freight 
rates,  against  which  the  inland  town,  under  the  inexorable 
laws  of  commerce,  could  not  hope  to  successfully  contend,  it 
being  a  matter  of  familiar  knowledge  that  the  location  of  a 
railroad  within  a  short  distance  of  a  town  not  possessing 
similar  or  adequate  transportation  facilities  necessarily  and 
inevitably  oper^es  to  the  great  detriment  of  the  financial 
and  business  interests  of  such  town.     To  protect  the  citizens 
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of  such  towns  from  future  unwise  or  extravagant  grants  of 
aid  or  credit  to  railroads,  section  183  of  the  constitution  was 
adopted,  prohibiting  the  counties  or  municipal  corporations 
from  becoming  subscribers  to  the  capital  stock  of  any  rail- 
road or  from  making  any  appropriation  or  lending  its  credit 
in  aid  *®*  thereof,  section  187  being  adopted  to  protect  county 
seats  against  the  danger  to  which  we  have  adverted,  arising 
from  the  building  of  railroads  near  to,  but  not  passing 
through,  their  corporate  limits;  the  reason  for  the  distinc- 
tion which  was  made  between  county  seats  and  other  towns 
being  most  probably  that  the  framers  of  the  constitution  real- 
ized that  to  make  the  section  apply  to  all  towns  would  in- 
evitably tend  to  discourage  the  building  of  other  railroads, 
and  would  thus  materially  retard  the  development  of  many 
sections  of  the  state.  Hence  the  section  was  restricted  in  its- 
application  to  county  seats  alone,  the  purpose  undoubtedly 
being  to  protect  the  interests  of  the  county  which  had  ex- 
pended money  in  the  erection  of  public  buildings,  and  of 
citizens  who  had  invested  their  money  at  the  same  place  be- 
cause of  the  existence  of  the  buildings  and  the  permanent 
location  there  of  the  seat  of  justice,  by  securing  to  such  towns 
and  their  citizens  the  facilities  and  advantages  afforded  by 
railroad  transportation,  and  protecting  the  property  situated 
in  such  towns  from  being  depreciated  and  practically  de- 
stroyed in  value  by  the  building  up  of  another  competing 
town  at  the  nearest  point  on  the  railroad.  We  hold  that  the 
true  meaning  of  section  187  is  that  the  burden  is  imposed 
upon  every  railroad  company  whose  road  passes  within  three 
miles  of  any  county  seat  to  run  through  the  corporate  limits- 
of  the  town  as  they  exist  at  the  date  of  the  construction  of 
such  road,  and  to  maintain  therein  a  depot,  unless  such  con- 
struction be  absolutely  prevented,  not  by  increased  cost  or 
greater  engineering  difficulty,  but  by  "natural  obstacles" 
which  cannot  reasonably  be  overcome. 

An  analysis  of  the  wording  of  the  section  will  demon- 
strate, we  think,  the  absolute  correctness  of  our  conclusion 
that  "county  seat"  is  therein  employed  as  synonymous  with 
"municipality."  The  section  provides  that  the  "town  or  its 
citizens"  shall  grant  a  right  of  way  through  "its  limits," 
referring  plainly  to  the  "citizens"  and  "limits"  of  the  entire 
"town,"  and  not  alone  to  that  portion  which  was  first  desig- 
nated as  the  seat  *®^  of  justice  of  the  county.     This  view  is. 
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strengthened  when  it  is  noted  that  a  similar  construction  was 
seemingly  placed  on  the  provision  by  the  legislature  of  the 
state  by  the  enactment  of  chapter  12,  page  12,  of  the  Acts  of 
1897.  That  act  was  devised  to  vest  municipal  authorities  "of 
any  municipality  which  is  a  county  seat"  with  necessary  power 
to  enable  the  town  to  comply  with  the  proviso  of  section  187 
under  review,  and  authorizes  them  to  issue  bonds  "for  the 
purpose  of  buying  rights  of  way  through  or  into  the  limits 
of  such  municipality  and  sufficient  grounds  for  ordinary  depot 
purposes  for  any  railroad  company  which  will  build  its  line 
through  or  into  such  municipality,  according  to  the  require- 
ments of  section  187  of  the  constitution,"  using  the  terms 
"county  seat"  and  "municipality"  interchangeably.  The 
construction  contended  for  by  appellants,  if  adopted,  might, 
and  probably  would,  often  defeat  the  object  of  the  section. 
For,  if  "county  seat"  must  be  solely  applied  to  the  limits 
of  the  town  as  they  existed  when  it  became  the  seat  of  jus- 
tice, it  would  be  often  practically  impossible  or  financially 
prohibitory,  in  this  day  of  high  values,  in  prosperous  and 
growing  towns,  for  the  citizens  to  acquire,  without  ruinous 
outlay,  the  right  of  way  and  necessary  depot  grounds  within 
the  narrow  confines  of  the  original  town.  Thus  the  section 
would  become  inoperative  because  of  the  inability  of  the 
town  or  its  citizens,  with  due  regard  to  business  principles, 
to  comply  with  its  expressed  proviso. 

It  must  be  noted  that  what  we  have  said  about  the  duty  of 
a  railroad  company  to  build  its  line  through  a  county  seat  is 
conditioned  that  the  town  or  its  citizens  shall  grant  a  right  of 
way  through  its  limits,  and  sufficient  grounds  for  ordinary 
depot  purposes.  But  a  grant  presupposes  a  request.  The 
duty  is  imposed  upon  the  railroad  company  of  building  its 
line  through  every  county  seat  which  it  passes  within  three 
miles  of.  It  can  excuse  itself  for  nonperformance  of  this  duty 
in  two  ways  only — by  showing  that  it  was  prevented  by  "nat- 
ural obstacles " ;  by  showing  that  the  town  or  citizens  refused 
to  make  *®*  the  "grant"  mentioned  in  the  constitution.  The 
initiative  must  be  taken  by  the  railroad  company.  No  action 
is  incumbent  on  the  town  or  its  citizens  until  the  railroad 
company  has  evidenced  an  intention  of  locating  its  line  within 
three  miles  of  the  town  and  has  expressed  a  desire  to  receive 
the  grant  from  the  town.  The  constitution  says  to  the  rail- 
road companies,  "Ask  and  ye  shall  receive,  or,  in  default 
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thereof,  may  locate  your  line  where  you  will ' ' ;  but  an  asking 
and  a  refusal  are  conditions  precedent  to  the  lawful  con- 
struction of  a  line  within  the  distance  mentioned  without 
passing  through  a  county  seat.  We  make  these  latter  ob- 
servations to  prevent  the  possibility  of  misconception  of  our 
meaning,  and  to  dispose  at  the  same  time  of  the  contention  of 
appellees  that  they  were  absolved  of  all  duty  in  this  regard 
because  they  were  not  tendered  a  grant  of  right  of  way  and 
depot  grounds.  In  view  of  our  conclusion  that  the  building 
of  any  railroad  which  may  be  constructed  hereafter  through 
any  portion  of  the  corporate  limits,  and  the  establishment 
and  maintenance  of  a  depot  at  a  convenient  and  accessible 
point,  is  a  compliance  with  the  mandate  of  section  187,  the 
observations  are  of  no  further  material  value,  save  as  an  an- 
nouncement of  the  judicial  construction  placed  on  the  con- 
stitutional provision.  We  conclude  on  this  branch  of  the  case 
that  appellees  could  not  lawfully  be  required  to  construct  the 
extension  of  the  existing  road  or  the  newly  projected  line  of 
road  through  what  were  the  corporate  limits  of  the  original 
town  of  Pontotoc.  Hence,  under  the  facts  of  this  record, 
appellants  are  afforded  no  relief  by  the  language  or  intend- 
ment of  section  187  of  the  constitution. 

The  second  important  inquiry  presented  for  necessary  de- 
cision is  with  reference  to  the  rights  and  duties  of  the  appel- 
lees, first,  as  between  themselves;  second,  as  between  them- 
selves, on  the  one  hand,  and  the  public,  the  citizens  along  the 
line  of  railroad,  the  railroad  commission  of  Mississippi,  and 
the  state  of  Mississippi,  in  its  sovereign  capacity,  on  the  other. 

*®'*  It  appears  from  this  record  that  the  line  of  railroad 
actually  constructed,  belonging  to,  and  operated  by  the  Gulf 
and  Chicago  Railroad  Company  traversed  the  same  territory, 
and  followed  for  its  entire  length  practically  the  same  route 
over  which  the  Gulf  and  Chicago  Railway  Company  was  au- 
thorized by  the  proclamation  of  the  governor  to  construct  its 
projected  line  of  road.  Had  there  been  no  consolidation  be- 
tween these  two  corporations,  had  the  Gulf  and  Chicago  Rail- 
way Company  constructed  its  projected  line  over  the  route 
and  in  the  direction  specified  in  its  application  for  incor- 
poration, between  the  terminal  points  stated  therein,  it  would 
inevitably  have  been  both  a  parallel  and  competing  line  with 
the  narrow-gauge  line  then  in  existence,  belonging  to  the  Gulf 
and  Chicago  Railroad  Company.  Commencing  at  the  town 
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of  Pontotoc,  and  running  thence  in  a  northerly  direction 
through  the  counties  of  Union  and  Tippah  to  the  town  of 
Broomfield,  near  the  state  line,  the  place  at  or  near  which 
the  projected  line  w^  to  cross  the  boundaries  of  the  state — 
points  between  which  the  narrow-gauge  road  was  in  actual 
operation — the  geographical  situation  is  such  that  the  two 
lines  would  necessarily  have  run  within  a  few  miles,  at  most, 
of  each  other.  Had,  therefore,  the  Gulf  and  Chicago  Railway 
Company  constructed  its  road  under  the  provisions  of  its 
charter,  it  could  not,  without  the  consent  of  the  railroad 
commission,  have  changed  its  terminal  points;  and,  however 
builded,  within  the  grant  of  power  given  it  by  the  charter,  it 
would  have  been  such  a  parallel  or  competing  line  that  the 
consolidation  between  the  two  companies  would  not  have  been 
permitted.  More  than  this,  even  an  express  grant  of  power 
by  the  legislature  for  the  two  companies  to  consolidate,  or  for 
one  company  "to  lease  or  purchase,  directly  or  indirectly,  the 
opposing  line,  or  any  part  thereof,  or  any  interest  therein," 
would  have  been  void,  as  being  in  contravention  of  the  general 
statutory  inhibition  against  consolidation  or  purchase  of  com- 
peting lines  of  railroads,  which  cannot,  without  violating  sec- 
tion 87  of  the  constitution,  be  suspended  "for  *®^  the  ben- 
efit of  any  individual  or  private  corporation  or  association ' ' : 
Yazoo  &  M.  V.  Ry.  Co.  v.  Southern  R.  R.  Co.,  83  Miss.  746, 
36  South.  74. 

Under  the  law  (Acts  1898,  c.  80,  p.  95),  parallel  or  com- 
peting railroads  are  forbidden  to  consolidate,  and  other  rail- 
roads are  permitted  to  consolidate  only  upon  the  approval  of 
the  railroad  commission  of  the  state.  This  is  the  manifest 
meaning  of  the  Code  of  1892,  section  3587.  The  consent  of 
the  railroad  commission  is  a  prerequisite  to  a  valid  consolida- 
tion between  railroads  not  competing  or  parallel.  It  is  for 
the  commission  to  decide  whether  the  public  interest  will  be 
prejudiced  or  subserved  by  the  proposed  consolidation,  and  to 
withhold  or  grant  permission  accordingly.  In  the  instant 
case  it  affirmatively  appears  from  the  petition  for.  consent  to 
the  consolidation,  and  from  the  positive  and  emphatic  testi- 
mony of  one  of  the  commissioners,  whose  energy,  interest,  and 
zeal  we  commend,  that  the  chief  inducement  actuating  the 
commission  in  granting  its  approval  of  the  consolidation  was 
that  the  narrow-gauge  road  then  in  operation  between  Pon- 
totoc and  Br(5omfield  was  to  be  broadened  and  standardized. 
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and  become  a  part  of  a  single-track,  standard-gauge,  througli 
line  running  between  the  terminal  points  stated  in  the  char- 
ter, and  thus,  by  connections  with  the  great  railway  systems 
of  the  country,  placing  that  section  of  the  state  in  touch 
with  the  commercial  centers  of  the  nation.  The  statements 
in  the  petition  for  consolidation  that  the  roads  operated  or 
projected  by  the  companies  constituting  the  proposed  con- 
solidation were  * '  in  no  ways  parallel  or  competing  lines, ' '  and 
that  the  then  existing  narrow-gauge  road  was  to  be  broad- 
ened and  standardized,  and  "thereupon  become  a  part  of  the 
line  of  railroad  operated  by  the  consolidated  corporation," 
cannot  be  treated  as  mere  idle  averments  of  incidental  mat- 
ters. They  were  statements  of  jurisdictional  facts,  upon  the 
existence  of  which  depended  the  power  of  the  corporations 
to  consolidate.  If  the  roads  were  competing  or  parallel,  they 
could  not  consolidate.  If  the  narrow-gauge  road  was  not 
■^®*  broadened  and  standardized  and  used  as  a  part  of  the 
contemplated  through  line,  it  would  necessarily  remain  a 
competing  line.  Unless  the  narrow-gauge  road  can  lawfully 
be  abandoned  in  whole  or  in  part,  the  validity  of  the  con- 
solidation is  dependent  upon  the  complete  performance  of 
the  promise  of  the  Gulf  and  Chicago  Railway  Company  to 
adopt  it  as  a  part  of  the  through  line. 

Passing  for  a  moment  to  a  consideration  of  the  rights  of 
the  public  with  regard  to  the  narrow-gauge  line,  as  it  existed 
prior  to  and  at  the  time  of  the  consolidation,  it  is  only  neces- 
sary to  refer  to  the  admirable  opinion  of  "Woods,  J.,  in  Lusby 
V.  Kansas  City  etc.  R.  R.  Co.,  73  Miss.  364,  19  South.  239, 
36  L.  R.  A,  510,  to  show  that  the  railroad  company  owning 
that  line  was  without  power  to  abandon  any  portion  of  its 
line,  as  then  in  actual  operation,  under  the  guise  of  a  reloca- 
tion. The  strong  and  cogent  reasoning  of  that  opinion  can- 
not be  strengthened  or  improved,  and,  secure  in  the  unan- 
swerable logic  of  that  admirable  and  gifted  judge,  we  content 
ourselves  with  a  reaffirmance  of  the  conclusions  announced 
in  that  case.  In  that  case,  after  discarding  the  contention  that 
the  corporation  had  the  power  "to  abandon  its  original  line 
and  begin  a  new  one"  at  some  distance  from  its  then  location, 
the  court  proceeds:  "Unable  to  consent  to  any  such  violent 
application  of  the  doctrine  of  implied  power  in  the  case  sup- 
posed, on  principle,  we  must  be  equally  unable  to  consent  to 
any  resort  to  implied  power  to  relocate,  change,  and  recon- 
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struct  a  single  mile,  except  in  the  extraordinary  cases  where 
imperious  necessity  requires  deviation  from  the  original  line 
in  order  that  the  ends  of  the  corporation's  creation  may  not 
perish."  The  Gulf  and  Chicago  Railroad  Company  could  not 
itself,  as  owner,  without  violation  of  its  duty  to  the  state  of 
Mississippi,  to  whose  grace  it  owed  its  corporate  existence, 
and  disregarding  the  rights  of  the  citizens  along  its  line,  whose 
property  rights  had  become  fixed  by  the  original  location  of 
its  line,  abandon  or  relocate  any  portion  thereof,  except  on 
the  score  of  "imperious  necessity" — an  exception  not  sug- 
gested by  the  facts  ^^"^  of  this  record.  "Having  elected  to 
take  its  original  route,  such  election  was  final,  and  no  change 
from  motives  of  convenience  or  expediency  or  economy  could 
be  made  without  another  legislative  grant  authorizing  the 
change":  Lusby  v.  Kansas  City  etc.  R.  R.  Co.,  73  Miss.  364, 
19  South.  239,  36  L.  R.  A.  510.  It  was  under  the  duty  of 
operating  its  line  as  then  constructed  to  the  town  of  Pon- 
totoc. It  was  its  duty  to  maintain  a  depot  within  the  con- 
fines of  that  town.  It  could  not  abolish  or  disuse  the  depot 
therein  established,  or  fail  to  keep  up  the  same  and  to  regu- 
larly stop  the  trains  thereat,  without  the  consent  of  the  com- 
mission, unless,  perhaps,  as  seemingly  intimated  in  the  case 
of  State  V.  Alabama  &  V.  R.  Co.,  68  Miss.  653,  9  South.  469, 
a  change  in  the  site  of  the  depot  was  imperatively  demanded 
by  business  necessity  or  public  convenience.  And  even  in 
the  state  of  case  justifying  such  removal  or  change  of  site, 
it  would  have  still  been  the  duty  of  the  company  to  locate  the 
new  depot  on  the  line  of  its  established  route  within  the 
corporate  limits  of  the  town,  at  a  site  designated  by  the  state 
railroad  commission,  unless  the  site  selected  by  the  railroad 
itself  should  be  both  convenient  and  accessible,  due  regard 
being  had  to  the  interest  of  the  railroad  and  to  the  public 
convenience. 

These  were  the  duties  of  the  railroad  company  owning  the 
narrow-gauge  line .  The  consolidation  of  the  two  corporations 
neither  decreased  the  duties  of  the  railroad  nor  impaired  the 
rights  of  the  public.  If,  therefore,  these  duties  were  devolved 
by  law  upon  the  owner  of  the  road  both  before  and  after  con- 
solidation, and  if  the  duty  of  maintaining  and  incidentally 
broadening  and  standardizing  the  narrow-gauge  road  then  in 
existence  was  recognized  and  expressly  assumed,  as  manifestly 
it  was  in  the  petition  for  permission  to  consolidate,  certainly 
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none  of  these  duties  were  abrogated,  but  all  became  likewise 
obligatory  on  the  lessee  of  the  consolidated  corporation.  If 
the  original  owner  of  the  road  could  not  abandon  it,  as^  clearly, 
under  the  Lusby  case,  it  could  not;  if  the  consolidated  cor- 
poration which  acquired  the  property  could  not  abandon  the 
road  or  abolish  the  depot  in  the  town  of  Pontotoc — assuredly 
by  no  **^  principle  of  law  can  the  lessee  of  the  railroad  be 
granted  greater  rights  over  the  leased  property  than  the  own- 
ers possessed,  or  be  charged  with  fewer  duties  toward  the 
public,  or  be  held  to  a  less  strict  accountability  to  the  law. 

We  hold,  therefore,  on  this  branch  of  the  case,  that  it  is 
the  duty  of  the  appellees  to  maintain,  use,  broaden,  and  stan- 
dardize the  narrow-gauge  road  formerly  belonging  to  the 
Gulf  and  Chicago  Railroad  Company,  so  that  it  shall  become 
a  part  of  "the  line  of  railroad  operated  by  the  consolidated 
corporation,"  as  in  their  petition  for  consolidation  the  con- 
solidating corporations  obligated  themselves  to  make  it. 

It  is  contended  by  the  appellees  that  as  a  railroad  company 
is  granted  by  the  Code  of  1892,  section  3599,  the  right,  after 
beginning  the  construction  of  its  road,  "to  make  all  necessary 
or  proper  changes  in  its  course  or  direction  from  that  specified 
in  the  application  for  its  incorporation,"  therefore  it  was 
within  the  power  of  the  Mobile,  Jackson  and  Kansas  City 
Railroad  Company  to  make  any  desired  change  during  the  con- 
struction of  its  road,  even  though  such  deviation  necessitated 
the  abandonment  of  some  portion  of  the  narrow-gauge  line. 
Such  is  not  the  meaning  of  the  law.  Section  3599  is  simply 
intended  to  enable  railroad  companies  to  cope  with  such  un- 
foreseen contingencies  as  may  arise  in  the  actual  construc- 
tion of  the  projected  road  after  its  general  course  and  direc- 
tion have  been  mapped  out  and  approved  in  the  manner 
pointed  out  by  law,  so  that  the  building  of  a  road  might  not 
be  prevented  or  its  cost  unduly  increased  by  some  natural 
obstruction  arising  from  the  character  of  the  soil,  the  topog- 
raphy of  the  country,  or  other  difficulties  which  might  not 
be  discovered  until  the  work  of  actual  construction  began. 
But  that  is  not  this  case.  The  instant  case  deals  with  a  road 
already  constructed,  equipped,  and  in  actual  operation,  a  por- 
tion of  which  is  now  sought  to  be  abandoned.  A  railroad 
company  has  no  power  to  ignore  and  disregard  the  rights  of 
the  public,  growing  out  of  and  fixed  by  the  location  and 
establishment  of  its  road.    Nor  would  the  state  railroad  com- 
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mission  *®®  have  the  right  to  authorize  any  portion  of  the 
road  to  be  abandoned  or  changed  to  the  detriment  or  damage 
of  the  interests  of  the  citizens  who  have  acquired  property 
and  business  interests  with  reference  to  its  original  location. 
Once  located,  a  railroad  is  permanently  located  for  the  whole 
term  of  its  existence,  subject  only  to  the  exception  of  a 
specially  granted  express  legislative  enactment  authorizing  a 
change  or  relocation.  If  the  Gulf  and  Chicago  Railway  Com- 
pany, or  its  lessee,  the  Mobile,  Jackson  and  Kansas  City  Rail- 
road Company,  shall  extend  its  line  from  the  terminus  of 
the  narrow-gauge  road  in  the  town  of  Pontotoc  (and  any  ex- 
tension must  begin  from  that  point),  it  may  do  so  over  what- 
ever be  the  most  feasible,  convenient,  and  desirable  route, 
without  reference  to  the  corporate  limits  of  the  original  town 
of  Pontotoc.  Where  its  new  depot  shall  be  located — in  what 
portion  of  the  town — is  a  matter  not  involved  in  this  litiga- 
tion, and  is  a  question  for  future  discussion  between  the 
appellees  and  the  railroad  commission.  But  it  must  be  estab- 
lished and  maintained  either  at  the  old  depot  site,  or,  if  not 
bound  by  a  lawful  and  enforceable  contract  to  maintain  it  at 
that  place,  then  at  a  convenient  and  accessible  point,  with 
due  regard  to  the  interests  of  the  railroad  and  the  public  con- 
venience. Should  the  appellees  select  a  new  site  which  is 
inconvenient  or  inaccessible,  then  the  commission  is  empow- 
ered by  the  Code  of  1892,  section  4309,  to  designate  the  loca- 
tion and  enforce  obedience  to  its  order. 

In  the  extension  of  the  road,  under  the  facts  of  the  instant 
case;  there  is  no  burden  imposed  on  the  citizens  of  the  town  of 
Pontotoc  to  grant  either  right  of  way  or  grounds  for  depot 
purposes.  This  is  not  a  case  of  the  construction  of  a  new 
line  passing  within  three  miles  of  a  county  seat,  for  this  road 
already  runs  into  the  county  seat.  This  is  simply  an  exten- 
sion of  an  established  line,  made  for  the  convenience  and 
dictated  by  the  corporate  policy  of  the  railroad  company.  It 
is  vested  with  ample  power  under  its  right  of  eminent  domain 
to  acquire  or  condemn  all  lands  needed  for  right  of  way  or 
necessary  depot  grounds. 

200  -s^Q  think  it  unnecessary  to  discuss  the  contention  that 
the  state  of  Mississippi  is  not  a  proper  party  to  a  suit  of  this 
kind.  The  state  is  always  a  proper  party  to  a  proceeding 
instituted  to -protect  the  rights  of  the  public,  and  to  finally 
terminate  a  willful  ignoring  of  its  duties  under  the  statutes 
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of  the  state,  and  a  persistent  violation  of  its  charter  powers, 
by  a  corporation  of  a  quasi-public  nature. 

The  decree  of  the  chancellor  must  be  reversed. 

It  may  be  true  that  the  convenience  of  the  citizens  both 
north  and  south  of  Pontotoc  is  abridged  and  curtailed,  and 
their  enjoyment  of  railroad  facilities  postponed,  by  the  tem- 
porary injunction.  It  may  be  true  that  the  business  interests 
of  the  railroad  company  may  suffer  until  the  line  of  road  is 
completed.  But  we  cannot  on  that  account  ignore  the  fact 
that  the  citizens  of  the  town  of  Pontotoc  have  rights,  regard- 
less of  the  alleged  contract  as  to  the  site  of  the  depot,  grow- 
ing out  of  the  location  of  this  road,  which  must  be  protected. 
Nor  can  we  be  oblivious  of  the  further  facts  that  the  public 
policy  of  the  state,  as  defined  by  the  adjudication  of  this  court 
and  as  embodied  in  our  statute  laws,  are  being  violated,  and 
that  the  orders  of  the  railroad  commission,  to  which  these 
appellees  are  justly  subject,  are  being  disobeyed.  We  cannot 
permit  wrong  to  be  inflicted  on  one  class  of  citizens,  who  have 
rights  already  acquired  and  fixed  under  the  law,  even  though 
a  continuance  of  the  wrong  might  result  in  indirect  benefit 
to  others.  Nor  can  we  allow  a  violation  of  the  law,  an  ignor- 
ing of  the  rights  of  the  public,  and  a  defiance  of  the  orders  of 
the  commission  to  continue,  on  the  plea  that  an  injunction 
preventing  these  things  may  operate  prejudicially  to  the  rights 
of  the  railroad  corporations  whose  failure  to  discharge  their 
legal  obligations  is  itself  the  cause  of  the  damage  and  the  delay. 

The  decree  is  reversed,  the  injunction  reinstated,  and  the 
cause  remanded. 


The  Principal  Case  is  further  considered  under  the  title  of  Mobile 
«tc  Ey.  Co.  V.  State,  89  Miss.  725,  post,  p.  296. 


MOBILE,  JACKSON  AND  KANSAS  CITY  RAILWAY  v. 

STATE. 

[89  MiM.  725,  41  South.  459.] 

COEPORATIONS,  Consolidation  of,  Necessity  of  Complying 
■with  the  Statements  of  the  Petition  for. — Statemeuts  in  a  petition 
for  the  consolidation  of  railway  corporations  as  to  broadening  and 
standardizing  the  narrow-gauge  railroad  of  one  of  them  and  making 
it  a  part  of  the  main  line  are  conditions  upon  the  compliance  with 
which  alone  the  consolidation  is  consented  to,  and  in  the  absence  of 
«uch  compliance,  the  consolidation  is  of  no  effect,     (p.  297.) 
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CORPORATIONS — Railways,  Consolidation  of  Parallel  and 
Competing  Lines  of. — The  express  grant  by  the  legislature  of  power 
for  two  competing  and  parallel  lines  of  railway  to  consolidate  is 
void,  because  it  controverts  the  general  statutory  prohibition  against 
the  consolidation  or  purchase  of  competing  lines  of  railroad,  where 
there  is  a  provision  in  the  constitution  of  the  state  prohibiting 
the  suspension  of  any  law  for  the  benefit  of  any  individual,  cor- 
poration or  association,     (p.  297.) 

CORPORATIONS — Consolidated,  must  Comply  with  the  Terms 
on  Which  Consolidation  was  Sought  and  Procured. — If  the  consent 
of  the  railway  commission  is  necessary  to  the  consolidation  of  cor- 
porations, and  for  the  purpose  of  obtaining  such  consent,  they  pledge 
themselves  to  broaden  and  standardize  the  narrow-gauge  railroad 
operated  by  one  of  them,  it  is  inequitable  for  them  to  violate  thig 
condition,  and  they  may  be  enjoined  from  doing  so.     (pp.  297,  298.) 

CONSTITUTIONAL  LAW. — A  special  statute  purporting  to 
ratify,  confirm  and  make  lawful  the  abandonment  by  a  consolidated 
railway  corporation  of  its  old  line  and  depot  site  and  the  relocation 
of  its  line  and  depot,  is  unconstitutional,  where  the  constitution 
of  the  state  provides  that  there  shall  be  no  suspension  of  any  law 
for  the  benefit  of  any  individual,  association  or  corporation,     (p.  298.) 

This  is  the  same  case  reported  in  86  Miss.  172,  ante,  p.  277, 
38  South.  732,  and  the  matters  involved  are  sufficiently  stated 
in  that  case  up  to  the  time  of  the  reversal  of  the  judgment 
thereby  ordered.  After  such  reversal,  the  cause  was  heard  in 
the  chancery  court  upon  the  facts,  and  that  court  found  that 
a  valid  and  binding  contract  had  been  entered  into  between 
the  citizens  of  the  town  and  the  old  railway  company,  and  that 
such  citizens  had  never  consented  to  any  abandonment  by  the 
company ;  that  the  proposed  change  in  the  line  of  the  railroad 
and  the  depot  site  would  be  detrimental  to  the  interests  of  the 
municipality  and  its  citizens,  and  that  there  was  no  insur- 
mountable obstacle  to  prevent  the  extension  of  the  old  line  of 
railway  from  the  old  depot  site.  In  the  meantime  the  legis- 
lature had  passed  a  special  act,  commonly  known  as  the  Stegall 
bill  (see  Statutes  of  Mississippi,  1906,  p.  150).  This  act  pur- 
ported to  ratify,  confirm  and  make  lawful  the  abandonment  bj'^ 
the  railway  company  of  the  old  line  and  depot  site  and  the  lo- 
cation by  it  of  a  new  line  and  the  relocation  of  its  depot.  The 
trial  court  entered  its  final  decree  in  favor  of  the  complainant 
perpetuating  an  injunction.     The  defendant  appealed. 

Mcintosh  &  Rich,  George  W.  May  and  Mayes  &  Longstreet, 
for  the  appellants. 

J.  M.  Thomas,  W.  M.  Cox  and  R.  V.  Fletcher,  assistant  at- 
torney general)  for  the  appellees. 
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726  WHITFIELD,  C.  J.  The  former  opinion  in  this  case 
expressly  held  that  the  consolidation  was  conditioned  upon 
broadening  and  standardizing  the  then  existing  narrow-gauge 
railroad,  and  making  it  a  part  of  the  main  line  of  railroad 
operated  by  the  consolidated  corporation.  Whether  the  state- 
ments in  the  petition  for  consolidation  "that  the  railroads 
were  in  no  way  parallel  and  competing"  were  "jurisdictional 
facts  upon  the  existence  of  which  depended  the  power  of  the 
corporation  to  consolidate,"  we  '^^'^  say  nothing  in  this  opin- 
ion. If  that  is  too  broad  a  statement,  it  certainly  must  be 
true,  as  held  in  the  former  opinion,  that  compliance  with  the 
statements  in  that  petition  as  to  broadening  and  standardizing 
the  narrow-gauge  railroad  and  making  it  a  part  of  the  main 
line  of  railroad  were  conditions  upon  compliance  with  which 
alone  the  consolidation  was  consented  to  by  the  railroad  com- 
mission. If,  therefore,  these  conditions  were  not  complied 
with,  the  consolidation  was  of  no  effect.  As  held  in  the  former 
opinion,  if  there  had  been  no  consolidation,  these  two  railroads 
would  have  been  parallel  and  competing  lines,  between  which 
no  consolidation  was  permissible  under  our  laws,  and,  as  held 
in  the  former  opinion,  an  "express  grant  of  power  by  the  legis- 
lature" for  the  two  companies  to  consolidate  would  have  been 
void,  as  being  in  contravention  of  the  general  statutory  inhibi- 
tion or  purchase  of  competing  lines  of  railroads,  which  cannot, 
without  violating  section  87  of  the  constitution,  be  suspended 
"for  the  benefit  of  any  individual  or  private  corporation  or 
association":  Yazoo  &  M.  V.  Ry.  Co.  v.  Southern  R.  R.  Co., 
83  Miss.  746,  36  South.  74. 

Annotated  Code  of  1892,  section  3587,  requires  the  consent 
of  the  railroad  commission  to  a  consolidation,  and,  as  held  in 
the  former  opinion.  Laws  of  1898,  chapter  80,  page  95,  forbids 
the  consolidation  of  parallel  or  competing  railroads,  and  per- 
mitted the  consolidation  of  other  railroads  only  with  the  ap- 
proval of  the  railroad  commission.  The  appellants  recognized 
this  law  as  binding,  and  consequently,  in  their  petition,  stated 
that  the  railroads  were  "in  no  way  parallel  or  competing 
lines, "  and  expressly  pledged  themselves  to  broaden  and  stand- 
ardize the  then  existing  narrow-gauge  railroad,  and  to  make  it 
a  part  of  the  main  line  operated  by  the  consolidated  corpora- 
tion. It  is  nothing  short  of  inequitable  on  the  part  of  ap- 
pellant, having  gotten  the  consent  of  the  railroad  commission 
to  consolidate  upon  these  express  conditions,  to  violate  the 
conditions,  and  refuse  to  broaden  and  standardize  the  entire 
narrow-gauge  road  ''"'^^  and  make  it  a  part  of  the  main  line  of 
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said  railroad  corporation;  and  it  is  upon  this  ground,  and  this 
ground  alone  that  we  now  hold  that  the  decree  of  the  chan- 
cellor should  be  affirmed.  So  far  as  the  Stegall  bill  is  con- 
cerned, it  is  perfectly  obvious,  as  already  held  in  the  former 
opinion,  that  this  special  act,  which  was  in  substance  for  the 
benefit  of  this  particular  corporation,  was,  under  the  general 
statute  laws  which  we  have  just  referred  to  with  respect  to 
consolidation,  palpably  and  manifestly  violative  of  section  87 
of  the  constitution,  and  plainly  null  and  void. 

We  have  nothing  to  say  in  this  opinion  about  the  depot  or  its 
location.  On  that  point  the  court  said  before:  "Where  its 
new  depot  shall  be  located,  in  what  portion  of  the  town,  is  not 
a  matter  involved  in  this  litigation,  and  is  a  question  for  future 
discussion  between  the  appellees  and  the  railroad  commission." 
This  declaration  expressly  took  out  of  this  case  any  considera- 
tion of  the  location  of  the  depot.  We  have  nothing  to  do  with 
that  matter.  We  deal  alone  with  the  obligation,  voluntarily 
entered  into  by  the  appellants  with  the  railroad  commission, 
that,  if  they  should  be  permitted  to  consolidate,  they  would 
broaden  and  standardize  the  then  existing  narrow-gauge  rail- 
road and  make  it  a  part  of  their  main  line ;  and  that,  and  that 
only,  is  the  core  of  this  contention,  and  that,  and  that  pre- 
cisely, is  what  we  deal  with,  and  decide  in  this  case,  to  wit, 
that  these  appellants  are  bound  by  their  solemn  obligation, 
deliberately  entered  into,  as  stated  above,  to  broaden  and  stand- 
ardize the  narrow-gauge  railroad  and  to  make  it  a  part  of  the 
main  line.  The  depot  is  a  matter  with  which  we  have  no  con- 
cern. 

One  or  two  other  precautionary  observations  we  make. 
The  former  opinion  expressly  waived  any  consideration  as  to 
**what  are  the  subsisting  legal  rights  and  obligations  arising 
under  the  alleged  written  contract  as  to  the  original  location 
of  the  depot";  and  we  now  further  expressly  decline  to  ren- 
der any  ''^*®  decision  as  regards  the  rights  of  those  citizens  of 
the  town  of  Pontotoc  who  contributed  the  five  thousand  five 
hundred  dollars  to  insist  upon  a  perpetual  maintenance  of  the 
depot  at  the  old  location ;  nor  do  we  intimate  anything  as  to 
their  right  to  institute  damage  suits ;  nor  do  we  make  any  de- 
cision as  to  whether,  in  this  suit  by  the  state  through  its  rail- 
road commission,  the  rights  of  private  parties  could  be  at  all 
properly  considered.  We  dismiss  each  and  all  of  these  three 
propositions  absolutely  from  our  consideration.  If  it  be  true, 
as  very  ably  argued  by  the  learned  counsel  for  appellants,  that 
the  contract  for  the  perpetual  maintenance  of  a  depot  at  a 


Nov.  1906.J     Mobile  etc.   Ry.   Co.   v.   State.  299 

particular  place  in  a  town  might  be  void  as  against  public 
policy,  since  the  rights  of  the  greater  and  larger  public — the 
true  public — are  to  be  considered  in  such  matters  rather  than 
the  supposed  rights  of  a  few  citizens  who  may  own  property 
near  the  depot,  and  who  are  charged  with  a  knowledge  of  the 
law,  it  is  yet  not  necessary  to  the  decision  of  this  case  that 
that  point  should  be  determined.  The  view  of  the  learned 
counsel  for  the  appellants  seems  sound  on  the  authorities  cited 
from  the  United  States  supreme  court,  and  from  our  own 
case:  State  v.  Alabama  &  V.  R.  R.  Co.,  68  Miss.  653,  9  South. 
469.  But  it  could  not  at  all  be  said,  in  view  of  that,  if  the 
contract  originally  made  might  be  void  as  against  public  pol- 
icy, that  that  consideration  as  to  perpetual  maintenance  of  the 
depot  has  anything  whatever  to  do  with  the  point  in  this  case, 
which  does  not  affect  the  depot  at  all,  but  only  the  agreement 
on  the  part  of  the  appellant,  as  stated,  to  broaden  and  stand- 
ardize the  then  existing  narrow-gauge  railroad,  and  to  make  it 
a  part  of  its  main  line.  It  was  pointed  out  in  the  former 
opinion  that  there  could  have  been  no  consolidation,  had  the 
appellants'  line  of  railroad  been  run  through,  because  plainly 
then  the  two  roads  would  have  been  parallel  and  competing. 
If,  as  an  absolute  necessity  for  running  its  road  through  to 
Middleton,  Tennessee,  from  Decatur,  Mississippi,  passing 
through  Pontotoc  county,  these  roads  had  to  be  first  consoli- 
dated, "^^^  so  as  not  to  become  parallel  and  competing,  and 
if,  in  order  to  obtain  the  consent  of  the  state,  through  its  rail- 
road commission,  appellants  obligated  themselves,  in  their  pe- 
tition for  consolidation,  to  broaden  and  standardize  the  said 
narrow-gauge  railroad  and  make  it  a  part  of  the  main  line  of 
its  road,  it  is  too  late  now  to  attempt  to  recede  from  these  ex- 
press conditions,  too  late  to  accept  the  benefits  of  consolidation 
and  repudiate  the  solemn  pledges  made  by  appellants  that  it 
would  broaden  and  standardize  the  said  narrow-gauge  and 
make  it  a  part  of  its  main  line. 

Nor  do  we  desire  to  be  understood  as  holding  that  the  case 
of  Lusby  V.  Kansas  City  etc.  B.  R.,  73  Miss.  364,  19  South.  239, 
36  L.  R.  A.  510,  prohibits  a  railroad  company,  which  has 
once  located  its  line,  from  making  any  slight  change  in  its 
line  imperatively  demanded  by  the  necessities  of  the  situation, 
provided  that  change  can  be  accomplished  without  calling  into 
exercise,  for  the  secoijd  time,  the  state's  power  of  eminent 
domain:  3  Elliott  on  Railroads,  930.  Assuredly  a  railroad 
can  make  such  change,  if  it  can  by  private  agreement  with 
land  owners  acquire  the  change  in  the  right  of  way  necessarily 
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demanded  by  the  situation.  We  make  this  as  a  cautionary 
observation  only,  as  we  do  not  think  the  Lusby  case  has  any 
bearing  whatever  upon  the  point  upon  which  this  case  must 
turn.  Nor  do  we  think  the  contention  of  learned  counsel  for, 
appellant  that  section  8  of  the  original  charter  of  the  Ripley 
Railroad  Company,  in  Acts  of  1871,  chapter  80,  page  275,  to 
the  effect  that  that  company  might  exercise  the  power  of  emi- 
nent domain  just  as  in  its  original  location  "for  the  purpose 
of  making  such  railroad  or  repairing  or  changing  it  after- 
ward," at  all  effects  the  duty  of  these  appellants,  under  their 
solemn  agreement  above  set  forth,  according  to  the  conditions 
on  which  the  right  to  consolidate  was  granted,  to  broaden  and 
standardize  the  said  narrow-gauge  railroad  in  its  entire  length, 
and  make  it  a  part  of  their  main  line  of  railroad.  They  did 
not  stand  in  the  court  ''^*  below  on  this  provision  of  their 
charter.  They  did  not,  in  the  inception  of  this  matter,  when 
they  filed  their  petition  for  consolidation,  invoke  this  section  8 
as  authority  for  "changing"  the  line  of  the  narrow-gauge,  de- 
flected as  shown  by  the  evidence  in  this  case  it  has  been  de- 
flected. That  would  have  presented  a  very  different  proposi- 
tion; but  they  sought  the  change  actually  and  precisely  and 
only  upon  the  conditions  upon  which  the  right  to  consolidate 
was  granted  them.  It  would  be  inequitable  in  the  highest  de- 
gree on  their  part  to  obtain  the  consent  of  the  state,  through 
its  railroad  commission,  to  consolidate  upon  the  express  agree- 
ment to  broaden  and  standardize  the  narrow-gauge  railroad  in 
its  entire  length,  and  make  it  a  part  of  their  main  line  of 
railroad,  and  rest  upon  this  alone,  and  here,  for  the  first  time, 
upon  the  second  appeal  to  this  court,  to  say,  notwithstanding 
all  this,  that  they  had  power  under  said  section  8  to  change  the 
line  of  the  narrow-gauge  railroad  as  they  might  desire  simply 
under  said  section  8.  If  section  8  gave  them  any  such  power, 
which  we  do  not  now  decide,  they  have  assuredly  waived  and 
are  estopped  to  invoke  it  by  their  conduct  in  this  matter. 

In  view  of  the  various  interests  here  involved,  we  direct  the 
appellants  to  operate  the  spur  track  as  soon  as  completed,  con- 
necting the  main  line  on  the  north  with  the  town  of  Pontotoc, 
broadening  and  standardizing  it,  the  said  spur  track,  and  mak- 
ing it  part  of  the  appellants'  main  line,  and  that  appellants 
shall  have  six  months  from  the  date  of  this  decree  within 
which  to  make  it  part  of  the  main  line ;  the  supersedeas  mean- 
time to  remain,  in  force. 

With  these  modifications  the  decree  is  affirmed. 
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From  the  Final  Decree  an  Appeal  was  Taken  to  the  Supreme  Court 
of  the  United  States,  and  the  action  of  the  state  court  was  affirmed  in  an 
opinion  by  Mr.  Justice  McKenna  as  follows: 

' '  The  defendant  railroad  companies,  in  their  motion  to  dissolve  the 
temporary  injunction,  urged  as  grounds  thereof,  among  others,  that 
the  injunction  imposed  a  direct  and  unnecessary  burden  upon,  and 
was  an  interference  with,  interstate  commerce,  and  an  interference 
with  the  carrying  of  United  States  mail.  To  those  grounds  the  court 
did  not  apparently  respond,  and  the  supreme  court  did  not  refer 
to  them  in  either  of  its  opinions. 

"Counter  con1  ^^ntions  are  urged.     PlaintiflEg  in  error  contend   that 

the  federal  questions  set  up  by  them  were  evaded.     Defendants  in 

J  error  contend  that  such  questions  were  not  involved  and  are  not  now 

V  presented  for  consideration. 

>  ' '  The  opinion  of  the  supreme  court  on  the  first  appeal  was  very 
?  elaborate,  and  we  can  only  give  a  brief  summary  of  the  propositions 

V  decided.     The  court   gives  a  summary  of  the  facts  of  the  bill,  its 

>  averments   of   the  petition   to   the   commission,  and  the   terms   of   its 
-  order,  and  says  that,  'waiving  minor  considerations  not  sufficiently 

developed  by   the   proof,'   and   'passing   at   once   to   the   very   heart 
of  the  matter,'  the  case  divided  into  two  main  branches: 

>  "  '1.  What  is  the  true  interpretation  to  be  given  section  187  of 
,  our  constitution,  and  has  it  any  application  to  the  facts  of  this  litiga- 
tion? 2.  What  are  the  legal  rights  of  the  citizens  of  the  town  of 
Pontotoc  and  the  duties  of  the  appellees  as  to  the  narrow-gauge 
road  which  was  in  use  and  active  operation  before  and  at  the  con- 
solidation hereinbefore  referred  to  and  at  the  date  of  the  leasing 
of  its  property  by  one  appellee  to  the  other  t' 

"Under  the  first  branch  the  court  decided  that  appellants  (de- 
fendants in  error  here)  could,  under  the  facts  of  the  record,  be 
'afiforded  no  relief  by  the  language  or  intendment  of  section  187 
of  the  constitution.'  This  branch  of  the  case,  therefore,  needs  no 
further  consideration. 

"As  elements  in  the  discussion  and  decision  of  the  second  branch 
of  the  case,  the  court  said  that  had  there  been  no  consolidation 
between  the  Gulf  and  Chicago  Bailroad  Company  and  the  Gulf  and 
Chicago  Eailway  Company,  and  the  latter  company  had  constructed 
its  road  over  the  route  and  in  the  direction  specifie'd  in  its  applica- 
tion for  incorporation,  it  would  inevitably  have  been  a  parallel  and 
competing  line  with  the  narrow-gauge  Line  then  in  existence,  and  the 
consolidation  of  the  roads  would  not  have  been  permitted.  'More 
than  this,'  it  was  said,  'an  express  grant  of  power  by  the  legislature 
for  the  two  companies  to  consolidate  ....  would  have  been  void, 
as  being  in  contravention  of  the  general  statutory  inhibition  against 
consolidation  or  purchase  of  competing  lines  of  railroads,  which  can- 
not, w^ithout  violating  section  87  of  the  constitution  [of  the  statejj 
be  suspended  "for  the  benefit  of  any  individual  or  private  corporation 


802  American  State  Reports,  Vol.  122.  [Miss. 

or  association."  '  And  to  sustain  this  proposition  Yazoo  &  M. 
Valley  R.  Co.  v.  Southern  R.  Co.,  83  Miss.  746,  36  South.  74,  was  cited. 
It  was  deduced  from  section  3587  of  the  code  of  the  state  of  1892, 
that  the  statement  in  the  petition  that  the  roads  were  'in  no  way 
parallel  or  competing  lines'  were  statements  of  jurisdictional  facts, 
'upon  the  existence  of  which  depended  the  power  of  the  corporations 
to  consolidate.'  And  following  Lusby  v.  Kansas  City,  M.  &  B.  B. 
Co.,  73  Miss.  360,  19  South.  239,  36  L.  R,  A.  510,  the  court  held  that 
the  Gulf  and  Chicago  Railroad  Company  was  without  power  to  aban- 
don or  relocate  any  portion  of  its  line,  'except  on  the  score  of  "im- 
perious necessity."  '  An  exception,  it  was  said,  not  suggested  by  the 
facts  of  this  record.  These  restraints  and  duties,  it  was  further 
said,  came  to  the  consolidated  corporation. 

"On  the  return  of  the  case  to  the  chancery  court,  and  after  a 
hearing  on  the  merits,  that  court  entered  a  decree  making  the  in- 
junction perpetual.  The  decree  recited  that  the  court  found  'as  a 
fact'  that  a  valid  contract  existed  between  the  Gulf  and  Chicago 
Railroad  Company  and  the  citizens  of  Pontotoc,  which  provided  that 
the  line  of  the  railway  of  the  company  should  be  established  and 
maintained  where  the  same  was  established  and  maintained  before 
the  consolidation  of  that  company  with  the  other  companies,  and  that 
the  town  had  not  given  its  assent  to  the  abandonment  of  that  line. 
The  court  further  found  'that  no  natural  obstacles  or  imperious  neces- 
sity prevents  the  said  defendant  companies  from  broadening  and 
standardizing'  the  narrow-gauge  road  'and  making  it  a  part  of  the 
main  line  of  the  proposed  railroad,  and  no  such  obstacles  or  necessity 
exist  to  prevent  the  said  companies  from  extending  their  said  line 
from  the  southern  terminus  of  the  said  original  line  ....  and  that 
the  allegations  of  the  bill  have  been  sustained  by  the  proof,  and 
that  the  complainants  are  entitled  to  the  relief  prayed  for.'  The 
supreme  court  affirmed  the  decree  of  the  chancery  court,  repeating, 
with  some  modifications,  the  principles  which  it  expressed  on  the 
first  appeal  of  the  case.  It  said  that  in  a  former  opinion  the  court 
expressly  held  that  'the  consolidation  was  conditioned  upon  the  broad- 
ening and  standardizing  the  then  existing  narrow-gauge  railroad,  and 
make  it  a  part  of  the  main  line  of  railroad  operated  by  the  consoli- 
dated corporation.'  And  it  was  alone,  it  was  further  said,  upon 
the  compliance  with  those  conditions,  that  the  railroad  commission 
consented  to  the  consolidation,  and  without  which  the  commission 
would  have  had  no  power  to  authorize  the  consolidation,  and  without 
which  the  consolidation  would  not  have  been  effected.  So  insistent 
was  the  condition,  the  court  held,  in  view  of  the  fact  that  the  roads 
would  otherwise  be  parallel  and  competing  roads,  that  the  legislature 
could  not  relieve  from  it  without  violating  section  87  of  the  con- 
stitution of  the  state. 

"The  court  expressed  the  law  of  the  state  to  be  that  parallel  and 
competing  roads  cpuld  not   consolidate,  and  that  other  roadti  could 
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only  consolidate  with  the  consent  of  the  railroad  commission.  And 
it  was  also  said  that  the  roads,  recognizing  the  law,  stated  in  their 
petition  to  the  commission  'that  the  railroads  were  "in  no*  way 
parallel  or  competing  lines,"  and  expressly  pledged  themselves  to 
broaden  and  standardize  the  then  existing  narrow-gauge  railroad,  and 
to   make   it   a   part   of   the   main   line   operated   by   the   consolidated 

corporation And    it    is    upon    this    ground,    and    this    ground 

alone,  that  we  now  hold  that  the  decree  of  the  chancellor  should  be 
affirmed.'  The  court  took  pains  to  repeat  this  limitation.  And, 
excluding  other  questions,  the  court  said  that  it  had  nothing  to  do 
with  the  location  of  the  depot,  and  that  it  dealt  alone  with  the 
'obligation  entered  into'  by  the  companies  with  the  commission; 
'that  only,'  to  quote  the  words  of  the  court,  'is  the  core  of  this  con- 
tention, and  that,  and  that  precisely,  is  what  we  deal  with  and 
decide  in  this  case;  to  wit,  that  these  appellants  [plaintiffs  in  error 
here]  are  bound  by  their  solemn  obligation,  deliberately  entered 
into,  as  stated  above,  to  broaden  and  standardize  the  narrow-gauge 
railroad  and  to  make  it  a  part  of  the  main  line.' 

"We  have  made  thes.e  full  quotations  from  the  opinions  and  decrees 
of  the  state  courts  to  clearly  show  what  facts  were  found  and  what 
principles  of  law  laid  down,  that  we  might  estimate  the  federal 
questions  which  it  is  contended  are  involved  in  the  case.  We  have 
seen  that  the  federal  grounds  invoked  in  the  motion  to  dissolve 
the  temporary  injunction  were  that  the  injunction  impo&ed  a  direct 
and  unnecessary  burden  upon,  and  was  an  interference  with,  inter- 
state commerce,  and  was  an  interference  with  the  carrying  of  the 
United  States  mails.  In  the  amended  answer  the  same  grounds 
were  repeated  with  more  circumstantiality,  and  section  8,  article  1 
of  the  constitution  of  the  United  States    was  invoked. 

"The  same  grounds  were  practically  repeated  in  the  assignment 
of  errors  on  the  appeal  to  the  supreme  court  of  the  state,  and,  in 
addition,  the  provision  of  section  10,  article  1,  which  prohibits  any 
state  from  impairing  the  obligation  of  a  contract,  was  invoked  on 
the  ground  that  the  decree  of  the  chancery  court  impaired  'the 
obligation  of  the  contract  right  to  change  the  location  of  the  nar- 
row-gauge road,  embodied  in  section  8  of  the  charter  of  the  Ripley 
Railroad,  and  in  the  articles  of  organization  of  the  Gulf  and  Chicago 
Railroad  Company.' 

"In  the  assignments  of  error  in  this  court  the  plaintiffs  in  error 
have,  for  the  first  time,  invoked  the  fourteenth  amendment  to  the 
constitution  of  the  United  Statea.  To  sustain  this  assignment  it  is 
contended  that  the  supreme  court  of  the  state,  by  directing  the  con- 
solidated company  'to  operate  the  spur  track  as  soon  as  completed, 
connecting  the  main  line  on  the  north  with  the  town  of  Pontotoc, 
deprives  plaintiffs  in  error  of  their  property  without  due  process 
of  law.  And  a  like  result  is  produced,  it  is  also  contended,  by  the 
decision  of  the  court  holding  the  'IStegali  bill/  so  called,  to  be  invalid. 
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The  latter  ground  will  be  referred  to  hereafter.  Of  the  other,  it  is 
said,  it  arose  for  the  first  time  upon  the  decree  and  opinion  of  the 
supreme  court,  as  it  is  further  said  that  thie  decree  of  the  chancery 
court  did  not  deny  the  rights  of  the  companies  under  the  fourteenth 
amendment.  It  is  difficult  to  appreciate  the  contention.  The  decree 
of  the  chancery  court  recited,  among  other  things,  that  no  natural 
obstacles  existed  to  prevent  the  companies  from  extending  their 
line  'from  the  southern  terminus'  of  the  original  line,  and  enjoined 
the  companies  from  building  and  operating  any  line  that  'did  not 
include  or  comprise  the  original  line  of  the  Gulf  and  Chicago  Rail- 
road Company,  as  originally  constructed  and  maintained,'  as  re- 
quired them  to  broaden  and  standardize  the  entire  line  of  the  original 
narrow-gauge  railroad,  and  to  construct  their  line  of  railway  in  such 
a  way  as  to  include  as  part  of  the  main  line  'all  of  the  line  of  the 
narrow-gauge  line.'  And  it  was  commanded  that  the  work  com- 
mence within  thirty  days  and  be  finished  within  sixty  days.  The 
supreme  court,  in  its  opinion,  said:  'In  view  of  the  various  interests 
here  involved,  we  direct  the  appellant  to  operate  the  spur  track  as 
soon  as  completed,  connecting  the  main  line  on  the  north  with  the 
town  of  Pontotoc'  The  court  therefore  accepted  and  approved  what 
was  already  done,  and  modified  the  decree  of  the  chancery  court 
in  the  interest  of  the  companies.  And  it  besides  extended  the  time 
fof  compliance  with  the  decree  from  sixty  days  to  six  months.  But 
aside  from  this,  all  of  the  contentions  of  the  companies  (except 
that  based  on  the  'Stegall  bill,'  which  will  be  presently  considered) 
depend  upon  the  power  of  the  commission,  the  petition  of  the  com- 
panies, and  the  order  of  the  commission  upon  the  petition.  And 
these,  we  think,  were  all  local  questions,  the  decision  of  which 
we  have  no  power  to  review.  There  is  nothing  in  the  statutes  or 
constitution  of  the  United  States  which  prevents  a  state  from  creat- 
ing a  board  of  railroad  commissioners,  and  what  powers  the  board 
shall  have  will  depend  upon  the  law  creating  them,  of  which  the 
courts  of  the  state  are  the  absolute  interpreters.  Whether  corpora- 
tions shall  remain  separate  or  be  permitted  to  consolidate  is  a  matter 
of  state  regulation  and  provision.  It  is  competent  also  for  a  state 
to  prescribe  the  route  of  the  railroad  it  creates,  and  to  provide  that 
parallel  and  competing  lines  shall  remain  so.  And  this  power  was 
exercised  by  the  state  of  Mississippi.  It  is  not  exactly  clear 
whether  this  is  disputed  by  the  companies.  It  is,  however,  contended 
that  the  commission  is  a  mere  administrative  agency,  and  that  its 
only  real  power  or  duty  in  the  matter  of  consenting  to  consolidations 
is  to  determine  that  such  consolidations  are  not  of  parallel  or  com- 
peting roads,  and  that  the  commission  has  nothing  whatever  to  do 
with  the  terms  of  the  consolidation.  And  it  is  further  contended 
that  there  was  no  agreement  or  contract  of  any  kind  between  the 
companies  and  the  commission,  that  the  order  of  the  commission 
was  'merely  an  official  finding  that  the  two  roads  came  within  the 
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necessary  statutory  requirements,'  and  that  the  attempt  of  the 
supreme  court  to  base  its  decision  and  decree  upon  the  ground  that 
the  petition  and  order  constituted  a  contract  binding  upon  the*  plain- 
tiffs in  error  was  a  'mere  pretext,  intended  to  avoid  the  determina- 
tion of  the  federal  questions  arising  in  the  case,  and  to  place  its 
decision  on  a  nonfederal  ground.'  We  cannot  assent  to  this  view. 
The  power  of  the  commission  and  the  effect  of  its  order  were  neces- 
sarily presented  by  the  case.  They  were  grounds  of  suit.  They  be- 
came, therefore,  the  immediate  and  primary  questions  to  be  decided. 
The  power  of  the  commission,  and  the  effect  of  its  order,  depended 
upon  the  statutes  of  the  state,  and  of  them,  as  we  have  said,  the 
supreme  court  is  the  absolute  interpreter.  The  matter  is  exceedingly 
■imple  and  is  best  explained  by  the  reference  to  the  opinion  of 
the  supreme  court  of  the  state.  The  court  declared  that  the  roads, 
but  for  their  consolidation,  would  have  been  parallel  and  competing 
roads,  and,  in  order  to  make  their  consolidation — in  order  to  give 
the  commission  power  to  consent  to  their  consolidation — the  com- 
panies represented  that  the  roads  were  not  parallel  and  competing. 
Of  course,  they  would  not  be  if  they  were  made  parts  of  one  line. 
And  it  was  represented  that  they  would  be  made  parts  of  one  line — 
to  be  made  so  by  the  broadening  of  the  narrow-gauge  road,  not  by  its 
abandonment  in  whole  or  in  part.  Upon  this  representation — upon 
this  condition — the  consent  of  the  commission  was  invoked  and  se- 
cured. 

"Much  more  discussion  is  unnecessary.  It  la  enough  to  add  to  that 
which  we  have  said,  that  the  decree  of  the  supreme  court  does  not 
work  an  interference  with,  or  cast  a  direct  burden  upon,  interstate 
commerce.  The  cases  of  Illinois  C.  E.  Co.  v.  Illinois,  163  U.  S. 
142,  16  Sup.  Ct.  Eep.  1096,  41  L.  ed.  107,  Cleveland,  C.  C.  &  St. 
L.  B.  Co.  v.  Illinois,  177  U.  S.  514,  20  Sup.  Ct.  Eep.  722,  44  L.  ed. 
868,  and  Mississippi  E.  Commission  v.  Illinois  C.  E.  Co.,  203  IT.  S. 
335,  27  Sup.  Ct.  Eep.  90,  51  L.  ed.  209,  cited  by  the  companies  to 
sustain  their  contentions,  are  not  apposite.  In  those  cases  there  was 
an  interference  with  interstate  trains  for  local  purposes,  though  local 
needs  had  been  adequately  supplied.  In  the  case  at  bar  there  is  the 
insistence  of  the  operation  of  a  particular  road,  which  the  com- 
panies themselves  selected  or  represented  that  they  had  selected. 
That  compliance  will  entail  expense  or  require  the  exercise  of  eminent 
domain  will  not  make  it  a  burden  upon  interstate  commerce:  Wis- 
consin, M.  &  P.  E.  Co.  V.  Jacobson,  179  U.  S.  287,  21  Sup.  Ct.  Eep. 
115,  45  L.  ed.  194.  Besides,  the  comparative  expense  of  roads  we 
must  assume  was  considered  when  the  petition  to  the  commission 
was  made. 

"It  is  further  contended  by  the  companies  that  they  had  the  right, 
under  section  8  of  the  charter  of  the  Eipley  Eailroad  Company, 
to  change  the  location  of  its  line  through  the  town  of  Pontotoc, 
Am.  St.  Eep.,  Vol.  122—20 
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and  that  the  charter  constitutes  a  contract  which  is  impaired,  it  is 
further  urged,  by  the  laws  creating  the  railroad  commission,  as  inter- 
preted by  the  supreme  court  of  the  state.  Section  8  of  the  charter 
provides  that,  for  the  purpose  of  making  the  railroad  provided  for  in 
section  2,  'or  repairing  or  changing  it  afterward,'  the  railroad  shall 
have  rights  of  entering  upon  adjoining  land,  etc.,  upon  making  com- 
pensation to  the  owners.  What  power  this  section  confers  may  be 
open  to  dispute.  It  may  be  said  that  the  right  of  'repairing  or 
changing'  the  railroad  does  not  give  the  power  to  abandon  it. 
However,  the  supreme  court  did  not  pass  upon  the  meaning  of  section 
8.  The  court  said  if  that  section  gave  the  companies  the  power 
to  change  the  line  of  the  narrow-gauge  road  as  they  desired,  they 
waived  it,  and  are  estopped  to  revoke  it  by  their  obtaining  the  con- 
sent of  the  state  through  its  railroad  commission  to  broaden  audi 
standardize  that  line  through  its  entire  length.  This  was  a  ques- 
tion for  the  supreme  court  to  decide.  It  was  fairly  presented  to  the 
court.  We  cannot  question  the  motives  of  its  judgment;  indeed  we 
cannot  say  that  we  dissent  from  it.  At  any  rate,  it  is  not  reviewable: 
Eustis  V.  Bolles,  150  U.  S.  361,  14  Sup.  Ct.  Eep.  131,  37  L.  ed. 
1111;  Weyerhaueser  v.  Minnesota,  176  U.  S.  550,  20  Sup.  Ct.  Kep. 
485,  44  L.  -ed.  583;  Hale  v.  Lewis,  181  U.  S.  473,  21  Sup.  Ct.  Eep. 
677,  45  L.  ed.  959;  Schaefer  v.  Werling,  188  U.  S.  516,  23  Sup.  Ct. 
Eep.  449,  47  L.  ed.  570. 

"The  final  contention  of  plaintiffs  in  error  is  based  on  the  act 
of  the  legislature  of  the  state,  called  the  'Stegall  bill.'  This  act 
was  passed  after  the  decree  of  the  chancery  court,  and  it  is  contended 
that  it  is  an  express  legislative  enactment  which  approved  the  loca- 
tion by  the  Gulf  and  Chicago  Eailway  Company,  as  consolidated, 
of  its  railway  through  the  town  of  Pontotoc,  and  authorized  a  con- 
tinuance of  the  same  on  condition  that  it  should  broaden  and  stand- 
ardize the  track  into  the  old  town  and  to  the  site  of  the  old  station. 
These  conditions,  it  is  asserted,  were  performed,  and  a  contract 
was  hence  entered  into  between  the  state  and  the  railroad  company, 
and  that  the  decision  of  the  supreme  court,  'denying  the  obligationr 
of  this  contract,  is  either  (a)  a  law  impairing  the  obligation  of  a 
contract;  or  (b)  a  denial  to  the  plaintiffs  in  error  to  the  equal  pro- 
tection of  the  laws;  or  (c)  the  taking  of  their  property  without  due 
process  of  law,  in  violation  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.' 

"The  supreme  court  decided  that  the  bill  was  unconstitutional, 
saying:  'So  far  as  the  Stegall  bill  is  concerned,  it  is  perfectly  ob- 
vious, as  already  held  in  the  former  opinion,  that  this  special  act, 
which  was  in  substance  for  the  benefit  of  this  particular  corporation, 
was,  under  the  general  statute  laws  which  we  have  just  referred 
to  with  respect  to  consolidation,  palpably  and  manifestly  violative  of 
section  87  of  the  constitution,  and  plainly  null  and  void.'     This  con- 
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elusion  is  attacked,  and  our  construction  is  invoked  of  the  constitu- 
tional provision  against  that  made  by  the  supreme  court  of  the*  state. 

"We  are  unable  to  yield  to  the  appeal.  It  is  only  when  the  judg- 
ment of  a  state  court  gives  effect  to  a  law  subsequent  to  that  (or 
it  may  be  constitution)  which  it  is  alleged  constitutes  a  contract, 
that  we  may  review  the  judgment  and  decide  the  question  of  con- 
tract. And  this  would  involve  the  construction  of  the  law.  But  the 
record  presents  no  such  case.  The  'Stegall  bill,'  it  is  true,  is 
claimed  to  be  a  contract,  but  its  validity  is  not  asserted  against  a  sub- 
sequent law.  It  is  asserted  against  prior  laws  and  the  constitution. 
The  decision  of  the  court,  therefore,  was  of  that  kind  that  a  court 
is  often  called  to  make  under  the  laws  and  constitution  of  its  state. 
To  assert  error  in  the  decision,  or  even  to  be  able  to  demonstrate  it, 
does  not  invest  us  with  power  of  review.  Nor  do  the  other  sup- 
posed consequences  of  the  decision  of  the  supreme  court  give  us 
jurisdiction  to  review  it.  That  it  denies  the  companies  the  equal 
protection  of  the  law,  we  may  say,  is  without  any  foundation.  No 
discrimination  against  them  is  pointed  out,  and  to  say  that  the  deci- 
sion takes  their  property  without  due  process  of  law  is  only  another 
way  of  saying  that  they  had  a  contract,  the  obligation  of  which 
is  impaired.  Of  course,  they  assert  rights  under  the  'Stegall  bill,' 
but  in  that  they  present  a  very  common  case,  within  the  exclusive 
jurisdiction  of  the  state  court. 

"Judgment  affirmed":  Mobile  etc.  K.  Co,  v.  Mississippi,  210  U.  S. 
187,  28  Sup.  Ct.  Eep.  650,  52  L.  ed. 


FREED  V.  AMERICAN  FIRE  INSURANCE  COMPANY. 

[90  Miss.   72,  43  South.  947.] 

INSURANCE,  Subrogation  of  Insurer,  Eight  to,  When  not  Af- 
fected by  an  Unlawful  Combination. — The  right  of  an  insurer  to  be 
subrogated  to  a  cause  of  action  which  the  assured  has  against  a 
wrongdoer  through  whose  tort  the  loss  insured  against  was  brought 
about  is  not  impaired  by  the  fact  that  the  insurer  was  a  party  to  an 
unlawful  combination  to  fix  rates  of  insurance,  though  there  is  a 
statute  avoiding  all  contracts  made  by  members  of  such  a  combination 
for  any  purpose  relating  to  the  business  thereof.  Such  subrogation 
is  not  for  any  purpose  relative  to  the  business  of  the  unlawful  trust, 
(pp.  308,  309.) 

Action  by  an  insurer  for  the  purpose  of  being  subrogated  to 
the  right  of  the  assured  to  recover  for  the  destruction  of  prop- 
erty by  fire  through  the  tort  of  the  defendant  Freed.  The  de- 
fense was  rested  on  the  ground  that  the  insurer  at  the  issuing 
of  its  policy  was  a  member  of  an  unlawful  trust  or  combina- 
tion.    The  plaintiff,  in  response  to  this  claim,  pleaded  that 


308  American  State  Reports,  Voi».  122.  [Miss. 

the  only  combination  related  to  the  fixing  of  rates,  and  that 
the  agreement  of  subrogation  relied  on  by  the  plaintiff  was  en- 
tirely independent  of  such  combination.  The  defendant  de- 
murred to  this  replication,  and,  on  the  overruling  of  his  de- 
murrer, declined  to  plead  further,  and  judgment  was  entered 
against  him,  from  which  he  appealed, 

L.  M.  Gaddis,  for  the  appellant. 

1.  W.  Cutrer,  for  the  appellee. 

80  WHITFIELD,  C.  J.  It  is  insisted  by  the  learned  counsel 
for  the  appellee  that  the  subrogation  agreement  and  assign- 
ment arose  out  of  an  agreement  of  the  insured  and  assignor 
with  appellee,  the  assignee,  for  no  purpose  relative  to  the  busi- 
ness of  the  alleged  trust  and  combine ;  and  again  it  is  insisted 
that  the  appellant  committed  a  tort,  and  the  right  of  action,  eo 
instante,  vested  in  a  third  person  because  thereof;  that  said 
right  was,  by  the  subrogation  agreement  sued  on,  transferred 
and  assigned  to  appellee;  that  such  third  person  was  in  no 
way  connected  with  any  of  the  acts  or  facts  alleged  by  way  of 
defense,  and  that  the  right  of  action  so  vested  in  him  is  main- 
tainable by  appellee  as  assignee  of  such  independent  right 
aforesaid;  and  that  therefore  the  pleas  are  an  answer  to  the 
declaration,  and  that  Laws  of  1900,  pages  125-127,  chapter  88, 
are  not  shown  to  be  any  bar  to  this  suit.  We  cannot  concur 
in  all  the  criticisms  made  by  learned  counsel  for  appellee  of 
the  provisions  of  this  act,  but  we  think  the  first  of  the  two 
propositions  which  we  have  stated  above  is  sound.  The  sub- 
rogation of  the  insurer  to  the  right  of  the  insured  for  a  wrong- 
ful destruction  of  the  property  insured  can  certainly  not  be 
held  to  be  "any  purpose  relative  to"  the  business  of  the  trust 
of  which  the  appellee  was  a  conceded  member.  Subrogation  is 
a  right  arising  out  of  and  by  the  operation  of  the  law,  and  is 
an  incident  to  the  contract  of  indemnity.  In  "Cooley's  Briefs 
on  Insurance,  volume  4,  page  389,  it  is  said,  citing  a  great 
number  of  authorities :  "If  the  insurer  has  paid  the  loss,  the 
fact  that  it  might  have  successfully  contested  ®^  the  claim 
under  the  policy,  and  relieved  itself  from  liability  to  the  in- 
sured, does  not  affect  its  right  of  subrogation.  The  equity  be- 
tween the  insurer  and  the  insured  is  not  matter  with  which  the 
wrongdoer  has  any  concern."  In  Sheldon  on  Subrogation, 
section  223,  it  is  said:  "This  subrogation  of  the  insurers  to 
the  remedy  against  the  wrongdoer  who  has  caused  the  loss 
which  the  insurers  have  stood  is  only  to  the  remedies  and 
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rights  of  action  which  were  vested  in  the  insured,  or  which  the 
insured  might  have  succeeded  in  obtaining  from  the  party  at 
fault,  subject  to  all  the  liabilities  and  duties  which  rested  on 
the  insured,  even  in  favor  of  third  parties.  It  is  not  an  inde- 
pendent right  of  action  in  the  insurers  themselves,  and  not 
subject  to  any  estoppel  existing  against  the  insurers  in  their 
own  right.  The  insurers  succeed  merely  to  the  means  of  re- 
dress which  were  possessed  by  the  party  whom  they  have  in- 
demnified against  the  party  whose  wrongful  act  caused  the 
loss."  In  Cooley's  Briefs  on  Insurance,  volume  4,  page  3898, 
it  is  said:  "Though  the  right  of  subrogation  is  in  some  cases 
based  on  the  clause  in  the  policy  providing  for  the  assignment 
to  the  insurer  of  the  cause  of  action  against  the  wrongdoer 
(Egan  V.  British  &  Foreign  Ins.  Co.,  193  111.  295,  86  Am.  St. 
Eep.  342,  61  N.  E.  1081),  it  is  generally  held  that  an  assign- 
ment is  not  necessary  to  support  the  right" — citing  a  large 
number  of  cases.  And  again  it  is  laid  down  in  Cooley  's  Briefs 
on  Insurance,  volume  4,  pages  3895,  8896,  that  "this  right  of 
subrogation  does  not  depend  on  the  presence  of  a  special 
clause  in  the  policy  conferring  the  right,  nor  is  the  insurer's 
right  of  subrogation  affected  by  the  failure  of  the  insurer  to 
comply  with  the  laws  regulating  insurance  companies" — cit- 
ing a  number  of  authorities.  And  finally  it  is  said  in  Phoenix 
Ins.  Co.  V.  Erie  &  Western  Transp.  Co.,  117  U.  S.  312,  at  page 
321,  6  Sup.  Ct.  Rep.  750,  at  page  753,  29  L.  ed.  873,  that 
"from  the  very  nature  of  the  contract  of  insurance  as  a  con- 
tract of  indemnity,  the  insurer,  when  he  has  paid  to  the  in- 
sured the  amount  of  the  indemnity  agreed  on  between  them,  is 
entitled  by  way  of  salvage  to  the  benefit  of  anything  that  may 
be  ®*  received,  either  from  the  remnants  of  the  goods,  or  from 
damages  paid  by  third  persons  for  the  loss.  But  the  insurer 
stands  in  no  relation  of  contract  or  of  privity  with  such  per- 
sons. His  title  arises  out  of  the  contract  of  insurance,  and  is 
derived  from  the  insured  alone,  and  can  only  be  enforced  in 
the  right  of  the  latter.  In  a  court  of  common  law  it  can  only 
be  asserted  in  his  name ;  and  even  in  a  court  of  equit}^  or  ad- 
miralty it  can  only  be  asserted  in  his  right.  In  any  form  of 
remedy  the  insurer  can  take  nothing  by  subrogation  but  the 
rights  of  the  assured. ' '  From  these  authorities  it  seems  to  be 
clear  that  on  the  facts  of  this  case  the  appellee  was  entitled  to 
enforce  against  the  appellant  the  right  which  the  insured  had 
against  the  appellant,  having  paid  the  loss  to  the  insured. 
What  the  insurer  has  is  just  precisely  the  right  of  action  which 
the  insured  had,  growing  out  of  the  appellant's  wrongdoing. 
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The  insurer's  right  to  sue  at  all  is  wholly  derivative,  and  it  is 
impossible  to  see,  in  this  view  of  the  matter,  how  this  right 
has  anything  to  do  with,  or  can  be  said  to  have  any  relation  to 
the  business  of  the  trust  or  combine. 

But,  again,  it  is  earnestly  insisted  that  the  right  of  action 
asserted  by  the  appellee,  the  insurer,  is  independent  of,  and 
arises  from  a  source  entirely  distinct  from,  the  insurance  con- 
tract. It  is  a  right  which  accrued  in  favor  of  a  third  person, 
the  insured,  who  was  in  no  way  connected  with  the  trust  or 
combine.  Such  right  of  action  is  maintainable  by  the  insurer 
only  in  the  right  of  the  assured,  and  it  can  only  be  successfully 
maintained  by  proof  of  the  commission  of  a  tort  by  the  ap- 
pellant, which  certainly  presents  an  issue  entirely  collateral  to 
the  original  contract  of  insurance.  The  insurer  maintains  this 
right  of  the  assured,  if  at  all,  quite  independently  of  the  stipu- 
lation for  subrogation  in  the  policy  of  insurance.  He  suc- 
ceeds, if  he  does  succeed,  in  the  suit  against  the  appellant,  not 
because  of  the  form  in  which  he  sues  as  assignee  under  the 
subrogation  clause  of  the  policy;  but  he  has  been  substituted 
by  equitable  principles  to  the  right  of  the  insured  himself  to 
recover  **  against  the  appellant,  and  in  this  view  it  certainly 
cannot  be  claimed  that  the  right  of  action  is  anything  other 
than  wholly  collateral  to  the  contract  of  insurance.  The  case 
of  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup. 
Ct.  Rep.  431,  46  L.  ed.  679,  is  claimed  to  be  decisive  in  favor  of 
appellee  on  this  point.  The  supreme  court  in  that  case,  after 
holding  that,  even  if  the  combination  was  illegal,  nevertheless 
the  purchases  by  appellant  had  no  connection  with  the  alleged 
illegal  combination,  and  therefore  that  the  question  of  the  ex- 
istence of  such  combination  was  entirely  collateral  to  the  right 
asserted  by  the  appellee  against  the  appellant,  and  that  the 
contract  between  the  appellee  and  the  appellant  was  in  every 
sense  collateral  to  the  alleged  illegal  agreement  of  appellee  and 
other  associations  and  corporations,  whereby  an  illegal  combin- 
ation was  formed  to  fix  the  price  for  the  sale  of  sewer  pipe, 
and  that  as  the  action  was  not  to  enforce  the  terms  of  such  an 
agreement,  the  existence  of  a  combination  was  entirely  col- 
lateral to  the  question  of  debt  or  liability  on  the  part  of  the 
purchaser  of  sewer  pipe  to  the  seller  thereof. 

We,  hoAvever,  prefer  not  to  rest  our  judgment  on  this  second 
ground  insisted  on  by  learned  counsel  for  appellee  in  this  case, 
but  rather  upon  the  ground  first  above  stated.  The  language 
of  our  act  of  1900  is  exceedingly  broad,  and  we  do  not  find  it 
necessary  in  this  case  to  affirm  the  judgment  of  the  court  below 
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on  the  ground  secondly  argued  under  the  authority  of  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct.  Rep. 
431,  46  L.  ed.  679,  to  wit,  that  the  contract  of  insurance  in  this 
case  is  collateral  to  the  trust  agreement  which  relates  only  to 
the  fixing  of  rates.  The  United  States  supreme  court,  in  a  very 
recent  case,  Chattanooga  Foundry  &  Pipe  Works  v.  City  of 
Atlanta,  203  U.  S.  390,  27  Sup.  Ct.  Rep.  65,  51  L.  ed.  241,  said 
in  a  case  where  the  city  of  Atlanta  sued  for  threefold  damages 
to  business  or  property  authorized  by  anti-trust  act  of  July 
2,  1890,  chapter  647,  section  7  (26  Stats.  209;  U.  S.  Comp. 
Stats.  1901,  p.  3202),  in  a  case  of  violation  of  that  act,  that 
"the  fact  that  the  sale  of  the  pipe  was  not  so  connected  in  its 
terms  with  the  unlawful  combination  as  to  **  be  unlawful 
(Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22  Sup. 
Ct.  Rep.  431,  46  L.  ed.  679),  in  no  way  contradicted  the 
proposition  that  the  motives  and  inducements  to  make  it  were 
so  affected  by  the  combination  as  to  constitute  a  wrong,"  and 
added  that,  "in  most  cases  where  the  result  complained  of  as 
springing  from  a  tort  is  a  contract,  the  contract  is  lawful  and 
the  tort  goes  only  to  the  motives  which  led  to  its  being  made, 
as  when  it  is  induced  by  duress  or  fraud."  "We  cite  this  by 
way  of  caution  merely,  and  out  of  the  same  abundant  caution 
prefer  to  rest  our  judgment  in  this  case  on  the  ground  first 
hereinbefore  set  forth. 
Affirmed. 

MAYES,  J.,  Concurring.  This  controversy  arose  under  the 
law  as  it  stood  by  virtue  of  the  act  of  1900  (Laws  1900,  p.  125, 
c.  88).  I  concur  in  the  opinion  of  the  majority  only  to  the 
extent  that  it  reaches  the  result  that  appellees  had  the  right 
to  recover  under  the  law  as  it  was  when  this  liability  was  in- 
curred.    I  concur  in  the  opinion  in  no  other  respect. 


The  Bight  to  Subrogation  is  discussed  generally  in  the  note  to  Ameri- 
can Bonding  Co.  v.  National  etc.  Bank,  99  Am.  St.  Eep.  474.  The 
right  of  an  insurer  to  subrogation  is  discussed  in  the  note  to  Mobile 
Ins.  Co.  V.  Columbus  etc.  R.  R.  Co.,  44  Am.  St.  Rep.  346.  As  a  rule, 
when  an  insurer  pays  a  loss  which  is  occasioned  by  th<^tort  of  another, 
he  is  subrogated  to  the  rights  of  the  insured  and  may  in  the  name 
of  the  latter  prosecute  a  suit  against  the  wrongdoer:  Egan  v.  BritiBh 
etc.  Ins.  Co.,  193  111.  295,  86  Am.  St.  Eep.  342. 
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YAZOO  AND  MISSISSIPPI  VALLEY  RAILROAD  COM- 
PANY V.  JENNINGS. 

[90  Miss.  93,  43  Soutb.  469.] 

EMINENT  DOMAIN — ^Damages,  Elements  of,  What  not  Proper. 
That  employes  will  stop  to  look  at  passing  trains,  that  mules  will 
run  away,  that  livestock  will  be  killed  on  the  track,  and  that 
deleterious  grasses  will  be  scattered  over  the  farm  are  not  proper 
to  be  considered  as  elements  of  damages  in  proceedings  by  a  railway 
corporation  to  acquire  lands  to  be  used  as  a  right  of  way.    (p.  313.) 

Mayes  &  Longstreet,  for  the  appellant. 

J.  B.  Harris,  for  the  appellee. 

»8  WHITFIELD,  C.  J.  There  is  no  merit  in  any  of  the 
contentions  of  the  appellant,  except  the  one  which  asserts  that 
the  verdict  is  excessive.  The  case  is  one  which  has  troubled 
lis  very  greatly  in  arriving  at  a  satisfactory  conclusion.  One 
witness,  W.  H.  Sumner,  testifies  that  there  were  only  seventy- 
five  acres  of  first-class  land  in  the  tract,  and  about  one-third 
of  the  balance,  as  he  puts  it,  was  third-class  land ;  and  he  was 
a  witness  for  the  defendant.  The  value  of  the  place  ranges 
from  forty-five  to  one  hundred  and  twenty-five  dollars  an  acre. 
Several  witnesses  for  the  defendant  say  that  the  damage  to 
the  land  was  one-third  of  the  whole  value  of  the  place,  and 
some  witnesses  ®*  say  that  it  was  one-half  the  value  of  the 
place.  One  witness  says  it  was  from  thirty  to  forty  per  cent 
of  the  value  of  the  whole  place.  But  on  cross-examination  it 
very  clearly  appears  that  many  improper  elements  of  damage 
were  used  by  these  witnesses  as  the  basis  of  their  judgment. 
Some  of  these  elements  of  damage  were  that  the  laborers  would 
stop  to  look  at  the  trains,  that  the  mules  would  run  away,  that 
livestock  would  be  killed  in  the  future  on  the  track,  and  that 
grasses  would  be  scattered  over  the  farm,  etc.  We  have  done 
the  best  we  possibly  can  with  the  troublesome  record,  and  we 
think  that  six  thousand  eight  hundred  dollars  is  the  utmost 
limit  that  can  be  allowed  to  stand  in  this  cause,  and  the 
judgment  can  only  stand  for  that  amount  because  of  the 
peculiar  lay  of  this  land,  and  of  the  singular  fact  that  the 
tract  is  only  about  a  quarter  of  a  mile  wide,  and  yet  a  mile 
and  a  quarter  in  length,  and  that  the  railroad  company  runs 
through  its  length  one  and  one-quarter  miles,  and  really  takes 
the  heart  of  the  best  land  on  the  place;  and  this  amount  is 
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reached  by  allowing  one  hundred  dollars  per  acre  for  seven- 
teen acres,  and  three  times  that  sum  according  to  such  evi- 
dence. 

If  the  appellees  will  remit  down  to  six  thousand  eight  hun- 
dred dollars,  the  judgment  will  stand;  otherwise,  the  judg- 
ment will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


The  Elements  of  Damages  allowable  in  proceedings  in  the  exercise  of 
the  power  of  eminent  domain  are  considered  in  the  note  to  Board  of 
Trade  v.  Darst,  85  Am.  St.  Eep.  291. 


SMITH  V.  STATE. 

[90  Miss.  Ill,  43  South.  465.] 

EVIDENCE  to  Impair  the  Effect  of  the  Reception  In  Evidence 
of  an  Affidavit  Made  to  Procure  the  Continuance  of  a  Criminal  Trial. — 
If,  to  Prevent  the  Continuance  of  a  Criminal  Trial,  the  prosecution 
agree!  that  the  affidavit  presented  for  such  continuance  may  he  read 
as  evidence  of  what  would  be  sworn  to  by  the  absent  witness,  to 
have  the  same  effect  as  if  he  were  present  testifying  at  the  trial, 
it  is  error  to  permit  the  prosecution  to  prove  in  rebuttal  that  on 
the  previous  trial  such  witness  had  not  been  introduced  by  the 
defendant,     (p.  314.) 

CRIMINAL  TRIAL — ^Instruction  Concerning  the  Effect  of  the 
Testimony  of  the  Accused. — It  is  not  proper,  on  the  trial  of  a  crim- 
inal prosecution  in  which  the  defendant  has  testified  as  a  witness 
in  his  own  behalf,  to  instruct  the  jury  to  take  into  consideration 
the  interest  of  any  witness  in  the  result  of  the  trial,  if  he  is  the 
only  witness  to  whose  testimony  such  instruction  can  be  applicable, 
(p.  314.) 

CRIMINAL  TRIALS — ^Improper  Cross-examination. — It  is  not 
proper,  on  a  criminal  trial,  to  show  on  the  cross-examination  of  a  wit- 
ness for  the  defense  that  he  claims  a  reward  for  arresting  the 
accused,     (p.  314.) 

CRIMINAL  TRIAL — Questioning  the  Accused  as  to  Whether 
He  had  Testified  at  the  Prior  Trial. — It  is  error  to  permit  the  de- 
fendant to  be  questioned,  on  his  cross-examination  as  a  witness,  as  to 
whether  he  had  testified  at  his  former  trial,  because  it  is  equivalent 
to  a  comment  on  his  failure  to  appear  as  a  witness  at  such  former 
triaL     (pp.  314,  315.)  , 

Prosecution  for  murder.  As  to  the  first  trial,  the  defendant 
was  convicted  of  manslaughter,  and  this  conviction  was  set 
aside  on  appeal:  See  87  Miss.  627,  40  South.  229.  The  de- 
fendant having  at  the  second  trial  testified  as  a  witness  for 
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himself,  the  court  in  its  charge  No.  2  instructed  the  jury  as 
follows:  "The  court  charges  the  jury  that  they  are  the  sole 
judges  and  weighers  of  the  testimony  and  the  credibility  of 
witnesses,  and  in  passing  on  the  testimony  of  any  witness,  the 
jury  may  take  into  consideration  the  interest  such  witness  may 
have  in  the  result  of  the  trial,  if  any  such  has  been  shown 
by  the  testimony  in  the  case."  This  trial  also  resulted  in  a 
'Conviction  of  manslaughter,  and  the  defendant  appealed. 

Leftwich  &  Tubb,  for  the  appellant. 

****  CALHOON,  J.  On  the  application  for  continuance  the 
•state  agreed  that  the  defense  might  read  what  the  affidavit 
for  it  set  forth  would  be  sworn  to  by  the  absent  witness,  to 
have  the  same  effect  as  if  he  had  been  present  and  had  so 
testified.  Notwithstanding  this,  the  state  was  permitted  in 
rebuttal,  in  a  very  close  case  as  this  is,  to  show  by  the  sten- 
ographer that  on  the  previous  trial  that  witness  had  not  been 
introduced  by  the  defense.  We  think  this  error.  It  could 
have  had  no  sort  of  bearing  on  the  credibility  of  the  absent 
witness,  but  was  a  direct  assault  on  defendant's  affidavit  for 
the  continuance ;  and  this  was  not  a  trial  for  perjury  in  mak- 
ing that  affidavit  (Scott  v.  State,  80  Miss.  197,  31  South.  710), 
and  was  an  overload  on  the  accused. 

We  think  it  was  error  to  give  the  state's  second  instruc- 
tion. The  defendant  was  the  only  witness  to  the  fact  in  his 
own  behalf,  and  the  charge  would  have  been  no  stronger  if  it 
had  called  his  name  and  cautioned  the  jury,  in  its  own  lan- 
guage, to  "take  into  consideration  the  interest  such  witness 
may  have  in  the  result  of  the  trial."  His  testimony  should 
not  be  so  hampered  by  such  express  reference.  See  annota- 
tions to  section  1918  of  the  Code  of  1906. 

It  was  improper  to  allow  the  state  to  show,  on  the  cross- 
examination  of  the  witness  Aired,  that  he  claimed  a  reward 
for  *^®  arresting  accused.  It  had  no  bearing  on  what  he  had 
testified  to,  and  could  only  tend  to  hamper  the  defense. 

The  question  to  defendant,  as  a  witness,  whether  he  had 
ever  testified,  was  improper,  and  equivalent  to  a  comment  to 
the  jury  on  his  nonappearance  as  a  witness  on  the  previous 
trial  of  the  case.  By  all  our  adjudications  this  is  sacred 
ground:  Yarbrough  v.  State,  70  Miss.  593,  12  South.  551; 
Sanders  v.  State,  73  Miss.  444,  18  South.  541;  Reddick  v. 
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State,  72  Miss.  1008,  16  South.  490.     Rulings  must  be  ex- 
amined by  the  light  of  the  evidence  as  a  whole. 
Reversed  and  remanded. 


The   Privilege    of   a    Witness    as   to   incriminatiTig    testimony   is   the 
subject  of  a  note  to  Evana  v.  O'Connor,  75  Am.  St.  Eep.  318. 


AUSTIN  V.  MILLSPAUan. 

[90  Miss.  354,  43  South.  305.] 

DAMAGES  for  the  DestnTCtion  of  Property  Having  No  Market 
Value. — If  one  is  liable  for  the  loss  or  destruction  of  personal  prop- 
erty which  has  no  market  value,  his  liability  is  not  restricted  to 
nominal  damages.  In  such  case  the  rule  of  damages  seems  to  be  its 
full  value  to  the  owner,  and  in  ascertaining  such  value  inquiry 
may  be  made  into  the  constituent  elements  of  the  cost  to  him  in 
producing  it.     (p.  316.) 

Action  by  an  architect  to  recover  damages  for  the  loss  of 
plans  and  specifications  which  had  been  delivered  by  llie  plain- 
tiff to  the  defendant  as  the  keeper  of  a  hotel,  and  had  been 
lost  through  his  negligence.  The  question  involved  was  the 
amount  of  damages  to  be  awarded,  the  property  having  no 
market  value.  The  verdict  and  judgment  were  for  nominal 
damages  only,  and  the  plaintiff  appealed. 

Amis  &  Dunn  and  Longino,  Willing  &  Wilson,  for  the 
appellant. 

G.  Q.  Hall  and  Hall  &  Jacobson,  for  the  appellees. 

seo  WHITFIELD,  C.  J.  The  court  below  erred  in  re- 
fusing to  give  instruction  No.  5  ^®^  for  the  plaintiff  as  asked, 
which  instruction  is  in  the  following  words:  "The  court 
charges  the  jury  that,  in  case  they  shall  find  a  verdict  for  the 
plaintiff,  then  they  should  assess  such  damages  in  his  favor 
as  will,  in  their  judgment,  under  all  the  testimony  in  the  case, 
fully,  fairly  and  reasonably  compensate  him  for  the  loss  sus- 
tained; that  they  should  not  value  plaintiff's  property,  so 
lost  as  testified  about,  at  any  fanciful  or  unreasonable  price, 
nor,  on  the  other  hand,  should  they  consider  it  of  little  or  no 
value,  because  of  its  want  of  market  price;  but  they  should, 
as  nearly  as  they  can,  from  the  testimony  in  the  case,  deter- 
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mine  the  reasonable,  just,  and  fair  value  of  the  property  to  the 
plaintiff,  at  the  time  it  was  delivered  to  the  defendant's  porter, 
at  the  depot." 

It  also  erred  in  granting  to  the  defendant  the  following  in- 
struction: "The  court  charges  the  jury  that,  if  they  believe 
from  the  evidence  that  plaintiff's  plans  and  specifications  had 
no  market  value,  and  that  he  had  put  his  services  and  other 
expenses  into  their  preparation  without  reference  to  any  par- 
ticular job,  and  upon  the  mere  chance  or  possibility  that  he 
might  have  need  or  use  for  them  in  soliciting  work  in  the 
future,  but  that  there  has  been  no  demand  for  said  plans  and 
specifications,  and  plaintiff  had  no  particular  use  for  them 
at  the  time  of  their  loss,  and  was  for  some  time  after  their 
loss  not  engaged  in  business  for  himself,  but  employed  as  a 
draughtsman  by  others  at  a  salary,  and  there  was  no  use  or 
demand  for  them  in  that  capacity,  plaintiff  can  only  recover 
nominal  damages  for  the  loss  of  said  plans.  * ' 

The  true  principle  was  definitely  settled  in  the  case  of 
Louisville  &  N.  Ry.  Co.  v.  Stewart,  78  Miss.  600,  29  South.  394. 
See,  also.  Green  v.  Boston  &  L.  R.  R.  Co.,  128  Mass.  221,  35 
Am.  Rep.  370;  Mather  v.  American  Exp.  Co.,  138  Mass.  55, 
52  Am.  Rep.  258 ;  Southern  Exp.  Co.  v.  Owens,  146  Ala.  412, 
119  Am.  St.  Rep.  41,  41  South.  752,  8  L.  R.  A.,  N.  S.,  369, 
from  the  supreme  court  of  Alabama,  where  the  court  said: 
"Ordinarily,  where  property  has  a  market  value  that  can  be 
shown,  such  value  is  the  criterion  by  which  actual  damages 
for  its  destruction  ^^^  or  loss  may  be  fixed.  But  it  may  be 
that  property  destroyed  or  lost  has  no  market  value.  In 
such  state  of  the  case,  while  it  may  be  that  no  rule  which 
will  be  absolutely  certain  to  do  justice  between  the  parties 
can  be  laid  down,  it  does  not  follow  from  this,  nor  is  it  the 
law,  that  the  plaintiff  must  be  turned  out  of  court  with  nom- 
inal damages  merely.  Where  the  article  or  thing  is  so  un- 
usual in  its  character  that  market  value  cannot  be  predicated 
of  it,  its  value  or  plaintiff's  damages  must  be  ascertained  in 
some  other  rational  way  and  from  such  elements  as  are  at- 
tainable. ....  Where  the  article  lost  has  no  market  value, 
the  rule  of  damages  seems  then  to  be  its  value  to  the  plaintiff ; 
and  in  ascertaining  this  value  inquiry  may  be  made  into  con- 
stituent elements  of  the  cost  to  the  plaintiff  in  producing  it. ' ' 
See,  also,  as  sustaining  this  view,  Howard  College  v.  Turner, 
71  Ala.  429,  46  Am.  Rep.  326;  Cooney  v.  Pulhnan  Car  Co.,  121 
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Ala.  368,  25  South.  712,  53  L.  R.  A.  690;  Jonas  v.  Noel,  98 
Tenn.  440,  39  S.  W.  724,  36  L.  R.  A.  862 ;  IMasterton  v.  Mayor 
of  Brooklyn,  7  Hill  (N.  Y.)  61,  42  Am.  Dec:  38;  Sullivan  v. 
Lear,  23  Fla.  463,  11  Am.  St.  Rep.  388,  2  South.  846;  3 
Sutherland  on  Damages,  3d  ed.,  sec.  919. 
Reversed  and  remanded. 


The  Measure  of  Damages  for  the  destruction  of  property  laving  no 
market  value  at  the  time  and  place  of  destruction  is  the  subject  of 
a  note  to  Watt  v.  Nevada  Cent.  E.  E.  Co.,  62  Am.  St.  Eep.  791. 
Where  the  thing  lost  has  no  market  value,  the  general  rule  of  dam- 
ages seems  to  be  its  value  to  the  plaintiff,  and  in  ascertaining  this 
value  inquiry  may  be  made  into  the  constituent  elements  of  its  cost 
to  him  in  producing  it:  Southern  Express  Co.  T.  Owens,  146  Ala.  412, 
119  Am.  St.  Eep.  41. 


PLEASANTS  v.  SMITH. 

[90   Miss.   440,  43    South.   475.] 

CHANCERY  Courts  Have  No  Jurisdiction  Where  No  Property 
Eights  are  Involved,    (p.  318.) 

AN  INJUNCTION  will  not  Issue  to  Prevent  the  Making  of 
Affidavits  Against  and  the  Arresting  and  Fining  of  a  Merchant  for 
disturbing  the  peace  in  using  a  megaphone  in  calling  attention  to  his 
clearance  sale  in  alleged  violation  of  a  municipal  ordinance,  he  having 
been  thrice  arrested  and  convicted  for  the  same  offense,     (p.  320.) 

Suit  for  injunction  brought  by  a  merchant  to  prevent  his 
being  prosecuted  and  fined  for  disturbance  of  the  peace  con- 
sisting of  his  use  of  a  megaphone  in  advertising  his  clearance 
sale.  He  had  thrice  been  arrested  and  convicted  of  violating 
a  municipal  ordinance,  the  material  parts  of  which  are  as 
follows:  "If  any  person  shall,  within  the  corporate  limits  of 
said  town,  willfully  disturb  the  peace  and  quiet  of  said  town 
by  loud  and  unusual  noise,  by  yelling,  swearing,  using  obscene 
language  or  conversation,  by  quarreling,  challenging  or  fight- 
ing, such  offender  shall  be  deemed  guilty  of  a  misdemeanor 
and  breach  of  this  ordinance,  and,  upon  conviction  thereof 
before  the  mayor,  shall  be  fined  not  less  than  two  dollars  and 
fifty  cents  nor  more  than  ten  dollars,  and  shall  remain  in  the 
custody  of  the  marshal  until  such  fine  and  costs  are  paid." 
The  injunction  was  issued,  but  on  motion   was  dissolved. 
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D.  A.  Scott,  for  the  appellant. 

Charles  W.  Clark,  for  the  appellees. 

449  WHITFIELD,  C.  J.  The  chancery  court  had  no  juris- 
diction whatever  in  this  cause.  There  are  no  property  rights 
involved,  in  any  proper  sense  of  the  word  "property."  The 
constitutionality  of  the  ordinance,  if  it  is  assailed,  can  be  de- 
termined in  the  law  court.  Whether,  if  constitutional,  the 
appellant  is  guilty  or  not,  is  a  question  exclusively  of  criminal 
jurisdiction,  with  which  equity  has  nothing  to  do.  The  case  is 
wholly  unlike  Quintini  v.  City  of  Bay  St.  Louis,  64  Miss.  483,. 
60  Am.  Rep.  62,  1  South.  625,  for  there  property  rights 
in  real  estate  were  directly  involved.  The  case  falls  squarely 
within  the  case  of  Crighton  v.  Dalimer,  70  Miss.  602,  13  South. 
237,  reported  in  35  Am.  St.  Rep.  666,  with  notes.  And  see 
same  case  and  notes,  21  L.  R.  A.  84.  The  general  principle 
insisted  upon  by  the  learned  counsel  for  the  appellant  may  be 
conceded — the  principle  announced  in  the  case  of  Quintini  v. 
City  of  Bay  St.  Louis,  64  Miss.  483,  60  Am.  Rep.  62,  1  South. 
625;  but  in  no  possible  legal  view  can  the  appellant  be  said 
to  have  involved  here  any  proper  rights,  or  to  '*'***  be  sub- 
jected to  any  irreparable  damage.  "We  quote,  to  approve,  the 
following  language  from  Davis  v.  Society  for  Prevention  of 
Cruelty  to  Animals,  75  N.  Y.  362.  In  that  case  the  complain- 
ant had  been  arrested  and  convicted  for  killing  animals  in  a 
brutal  manner,  and  was  threatened  with  more  arrests  if  he 
did  not  desist.  In  denying  his  appeal  from  a  decree  dis- 
solving a  restraining  injunction,  the  court  said :  "If  this  action 
could  be  maintained  in  this  case,  then  it  could  in  every  case 
of  a  person  accused  of  a  crime,  when  the  same  serious  conse- 
quences would  follow  an  arrest;  and  the  trial  of  offenders,^ 
in  the  constitutional  mode  prescribed  by  law,  could  forever  be 
prohibited.  A  person  threatened  with  arrest  for  keeping  a 
bawdy-house,  or  for  violating  the  excise  laws,  or  even  for  the 
crime  of  murder,  upon  the  allegation  of  his  innocence  of  the 
crime  charged  and  of  the  irreparable  mischief  which  would 
follow  his  arrest,  could  always  draw  the  question  of  his  guilt 
or  innocence  from  trial  in  the  proper  forum.  An  innocent 
person,  upon  an  accusation  of  crime,  may  be  arrested  and 
ruined  in  his  character  and  property,  and  the  damage  he  thus 
sustains  is  damnum  absque  injuria,  unless  the  case  is  such 
that  he  can  maintain  an  action  for  malicious  prosecution  or 
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false  imprisonment.  He  is  exposed  to  the  risk  of  such  a  dam- 
age by  being  a  member  of  organized  society,  and  his  compen- 
sation for  such  risks  may  be  found  in  the  general  welfare 
which  the  society  is  organized  to  promote.  The  case  of  Dob- 
bins V.  City  of  Los  Angeles,  195  U.  S.  223,  25  Sup.  Ct.  Rep. 
18,  49  L.  ed.  169,  is,  like  the  Quintini  case  (64  Miss.  483,  60- 
Am.  Rep.  62,  1  South.  625),  one  in  which  property  rights  in 
real  property  were  involved. 

We  refer  specially  to  two  cases  cited  by  learned  counsel  for 
appellee :  Poyer  v.  Village  of  Des  Plains,  123  111.  Ill,  5  Am. 
St.  Rep.  494,  13  N.  E.  819 ;  Paulk  v.  Mayor  of  Sycamore,  104 
Ga.  24,  69  Am.  St.  Rep.  128,  30  S.  E.  417,  41  L.  R.  A.  772. 
In  the  first  of  these  cases  a  town  ordinance  prohibited  all 
public  picnics  and  open  air  dances  within  the  town  limits. 
The  complainant  filed  his  bill,  in  which  he  alleged  that  he  had 
461  grounds  within  the  town  limits  which  he  had  fitted  up  for 
picnics,  etc.,  and  that  all  the  assemblages  on  his  grounds  had 
been  orderly,  etc. ;  that  he  had  been  arrested  for  violating  the 
ordinance,  and  that  he  was  threatened  with  other  arrests,  un- 
less he  refrained  from  having  these  public  picnics  and  dances ; 
that  the  suits  were  brought  maliciously  to  ruin  his  business  and 
reputation,  and  that  he  would  suffer  irreparable  injury  unless 
they  were  enjoined ;  that  he  had  been  fined  fifty  dollars  in  one 
case,  from  which  conviction  he  had  appealed  to  the  criminal 
court  of  Cook  county;  that  the  defendants  had  threatened  to 
institute  other  prosecutions,  etc.  The  court  said:  "Nothing; 
could  be  more  detrimental  to  society  and  provocative  of  viola- 
tion of  law  than  for  courts  of  equity  to  interfere  in  such  cases 
by  injunction  and  thereby  protect  repeated  acts  in  violation 
of  ordinances  which  might  each  furnish  new  ground  for  com- 
plaint. While  the  injunction  continued,  the  functions  of  mu- 
nicipal government  would  be  suspended,  and  irreparable  in- 
jury might  thereby  ensue.  If  the  municipal  law  be  of  doubt- 
ful validity,  the  complainant  cannot,  by  his  willful  and  re- 
peated violations  of  its  provisions,  each  furnishing  separate 
grounds  for  prosecution,  and  depending  upon  separate  facts, 
create  this  ground  for  equitable  interposition,  without  first 
settling  the  validity  of  the  ordinance  in  the  courts  of  law.  If 
he  fears  the  prosecution  of  other  suits,  he  can  refrain  from 
repetition  of  his  acts  in  violation  of  its  provisions  until  the 
proper  forum  has  determined  its  validity.  If  the  authorities 
of  this  village  can  Jae  enjoined  from  prosecuting  under  an. 
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ordinance  preservative  of  the  peace,  so  they  might  be  re- 
strained from  the  enforcement  of  any  other  ordinance  of  the 
village.  Their  effort  to  discharge  their  duty  to  the  public 
would  be  unavailing,  and  the  community  left  at  the  mercy  of 
the  lawless  and  vicious  elements  of  society  until  such  time  as 
the  question  could  be  settled  in  the  courts  of  equity.  If  it 
should,  at  last,  be  determined  that  the  ordinance  was  valid, 
that  court  would  be  powerless  to  enforce  its  provisions,  or  im- 
pose the  penalties  ^^^  denounced  against  its  violation,  but 
must  remit  the  cases  to  the  courts  of  law,  which,  before  the 
assumption  of  jurisdiction  by  the  courts  of  equity,  had  the 
right  to  determine  every  question  submitted  to,  and  deter- 
mined in,  the  equity  jurisdiction."  In  the  latter  case  the 
court  said:  "Having  voluntarily  gotten  himself  into  his 
predicament,  he  now  invokes  the  aid  of  equity  to  extricate 
him  therefrom,  upon  the  plea  that  his  business  will  be  ruined 
without  authority  of  law  unless  he  is  afforded  this  relief. 
He  deliberately  undertook  to  test  the  validity  of  both  the  local 
law  and  the  ordinance  of  Sycamore  by  voluntarily  and  know- 
ingly engaging  in  the  business  which  they  prohibited.  He  has 
ample  opportunity  to  make  this  test  in  the  courts  having 
jurisdiction  over  criminal  matters,  and  a  court  of  equity  will 
not  invade  their  domain  in  his  behalf." 

It  may  be  remarked,  in  conclusion,  that  the  jurisdiction  of 
equity  in  matters  of  this  character,  even  where  property  rights 
have  been  involved,  has  been  pressed  to  the  utmost  limit  that 
principle  and  reason  can  possibly  uphold.  Indeed,  the  juris- 
diction should  be  restricted,  rather  than  expanded.  Certainly 
this  case  falls  clearly  outside  the  jurisdiction  of  the  equity 
court  in  any  possible  view  of  the  matter. 

The  decree  of  the  chancellor  is  affirmed. 


An  Injunction  cannot  he  Granted,  as  a  rule,  to  restrain  a  criminal 
prosecution:  Sylvania  v.  Hilton,  123  Ga.  754,  107  Am.  St.  Ecp.  162; 
Paulk  V.  Mayor,  104  Ga.  24,  69  Am.  St.  '  Rep.  128;  Crighton  v. 
Dahmer,  70  Miss.  602,  35  Am.  St.  Bep.  666,  and  note. 
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YAZOO  AND  MISSISSIPPI  VALLEY  RAILROAD  COM- 
PANY V.  WALLACE. 

[90  Miss.  609,  43  South.  469.] 

CONSTITUTIONAL  LAW. — A  statute  granting  power  to  the 
appellate  court  to  require  a  remittitur  of  damages,  but  depriving 
the  circuit  court  of  power  to  grant  the  defendants  a  new  trial  for  an 
excessive  verdict  is  unconstitutional,  because  it  shuts  out  defendants 
from  having  complete  and  final  disposition  of  their  cause  in  the 
forum  provided  by  the  organic  law  for  all,  and  attempts  to  give 
the  supreme  court  original  instead  of  appellate  jurisdiction,  and  works 
only  as  against  defendant  litigants,     (p.  322.) 

ACTIONS,  Joinder  of  Causes  of  in  One  Count,  When  not  Per- 
mitted.— A  cause  of  action  against  a  railway  company  for  negligence 
in  failing  to  furnish  a  safe  roadbed  and  machinery  cannot  be  joined 
in  the  same  count  with  a  cause  of  action  arising  from  the  negligence 
of  fellow-servants,  because  such  counts  are  inconsistent,     (pp.  322,  323.) 

Action  by  the  plaintiff,  Wallace,  against  the  defendant 
railway  company  to  recover  for  personal  injuries  suffered  by 
him  while  a  brakeman  in  the  defendant's  employ.  The  com- 
plaint consisted  of  one  count  charging  the  defendant  with 
negligently  leaving  its  train  in  charge  of  a  fireman  and  with 
maintaining  a  defective  roadbed  and  improperly  constructed 
pilot,  and  that  such  negligence  and  defects  caused  the  in- 
juries. Verdict  in  favor  of  the  plaintiff  for  fifty  thousand 
dollars.  The  defendant  moved  for  a  new  trial,  and  the  judge, 
in  denying  the  motion,  declared  that  the  verdict  was  probably 
too  large,  but  that,  under  section  4910  of  the  Civil  Code,  he 
had  no  power  to  interfere  with  the  amount.  The  defendant 
appealed. 

Mayes  &  Longstreet,  C.  L.  Sivley  and  C.  N.  Burch,  for  the 
appellant. 

Cassedy  &  Cassedy  and  Henry,  Barbour  &  Henry,  for  the 
appellee. 

**■*  CALIIOON,  J.  One  of  the  grounds  of  the  motion  for 
a  new  trial  is  that  the  verdict  was  excessive.  In  overruling 
it  the  circuit  court  said :  *  *  The  verdict  was  large,  and  doubt- 
less too  large  to  stand;  but,  under  section  4910  of  the  Code 
of  1906,  it  had  no  power  to  interfere  with  the  amount  of  the 
verdict."  This,  we  think,  was  very  clearly  a  ruling  that  that 
section  is  constitutional  and  within  the  power  of  legislative 
enactment.  If  this  be  not  absolutely  true,  and  we  think  it  is, 
Am.  St.  Eep.,  Vol.  122—21 
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it  must  then  be  certain  that  the  circuit  court  refused  to  ad- 
judicate that  ground  of  the  motion.  In  this  event  the  result 
of  our  deliberations  must  be  the  same,  because  the  people,  in 
the  organic  law,  have  given  us  only  appellate  powers.  We 
can  act  only  in  review  of  the  record  presentations  of  what 
is  done,  or  not  done,  or  refused  to  be  adjudicated.  We  can 
and  should  reverse  in  those  cases  alone  where,  in  our  judg- 
ment, there  is  reversible  error  in  what  is  done  or  omitted  or 
declined  to  be  decided  in  the  court  of  original  jurisdiction. 
Section  4910  of  the  Code  of  1906  is  this  (italics  being  ours)  : 
"The  circuit  court  shall  not  in  any  case  have  the  authority  to 
cause  the  plaintiff  to  enter  a  remittitur  on  pain  of  suffering  a 
new  trial,  but  if  there  is  no  other  error  committed  during  the 
trial  of  any  such  cause  except  that  the  verdict  is,  in  the  opin- 
ion of  the  court,  excessive,  the  court  shall  overrule  the  defend- 
ant's motion  for  a  new  trial.  But  the  supreme  court  may, 
where  it  thinks  the  verdict  of  the  jury  excessive,  reverse  the 
case  unless  the  appellee  will  enter  a  remittitur  in  such  sum 
as  the  supreme  court  shall  direct." 

This  statute  is  plainly  unconstitutional  and  void.  It  is  for 
the  benefit  of  plaintiffs.  It  shuts  out  defendants  from  having 
complete  and  final  disposition  of  their  rights  in  a  forum  pro- 
vided by  the  organic  law  for  all,  and  into  which  they  have  been 
forced  by  plaintiffs.  It  compels  them  to  appeal,  which  other- 
wise they  might  not  wish  to  do,  and  then  concludes  with  a 
clause,  as  a  salve,  by  attempting,  in  the  very  face  of  the  con- 
stitution, ^^^  to  give  the  supreme  court  original,  instead  of 
mere  appellate,  jurisdiction.  It  works  only  against  the  de- 
fendant litigant.  If  the  verdict  against  him  be  for  too  much, 
he  must  bear  the  injustice ;  but  note,  if  it  be  for  too  little,  the 
favored  plaintiff  is  not  concluded,  but  may  move  for  new  trial. 
If  the  jury  gave  too  much,  by  a  miscalculation  of  the  amount 
due  on  a  promissory  note,  the  defendant  must  suffer  or  ap- 
peal. He  must  do  this,  even  if  the  verdict  be  without  any 
sort  of  support  in  the  evidence.  No  other  than  the  monstrous 
conclusions  above  indicated  can  be  drawn  from  this  act.  Even 
in  matters  of  libel,  though  the  constitution  itself  provides  that 
the  ' '  jury  shall  determine  the  law  and  the  facts, ' '  it  was  care- 
ful to  add  "under  the  direction  of  the  court."  Such  a  clause 
as  section  4910  would  hardly  have  received  a  vote  in  a  con- 
vention of  the  people  to  adopt  a  constitution.  If  adopted  by 
such  a  convention,  it  would  probably  be  void  as  in  conflict 


i 


March,  1907.  [    Yazoo  etc.  E.  R.  Co.  v.  "Wallace.  323 

with  the  constitution  of  the  United  States,  which  forbids  the 
deprivation  of  property  "without  due  process  of  law,"  Our 
own  constitution  provides  (section  31)  that  "the  right  of 
trial  by  jury  shall  remain  inviolate. "  When  this  was  adopted, 
"trial  by  jury"  meant  a  trial  in  court  under  the  forms  of 
law,  with  a  judge  presiding  to  direct  the  proceedings  in  con- 
formity with  it.  Twelve  men  in  the  woods  or  on  a  street  cor- 
ner were  not  imagined. 

The  demurrer  to  the  declaration  should  have  been  sustained. 
Antagonistic  causes  of  action  should  not  be  allowed  in  one 
count.  Plaintiffs  are  not  restricted  in  the  number  of  counts, 
but  may  not  join  in  one  common-law  causes  as  to  unsafe  ways 
and  appliances  with  causes  arising  from  the  negligence  of 
fellow-servants  under  section  193  of  our  constitution.  They 
are  inconsistent :  Illinois  Cent.  E.  E.  v.  Abrams,  84  Miss.  456, 
36  South.  542. 

"We  decide  only  what  we  have  stated.  There  are  other  se- 
rious matters,  but  it  is  hardly  possible  they  can  arise  on  any 
other  trial. 

Eeversed  and  remanded, 

«»«  WHITFIELD,  C.  J.,  SpeciaUy  Concurring.  It  was 
not  for  the  legislature  to  infringe  upon  the  judicial  power 
vested  in  the  circuit  courts.  On  behalf  of  the  code  com- 
missioners who  prepared  the  Mississippi  Code  of  1906,  I 
desire  to  say  that  section  4910  here  involved,  and  section 
4811  of  the  Code,  are  nonsense  written  therein  by  legislative 
blundering.  The  commission  disclaims  any  responsibility  for 
their  most  extraordinary  blunders. 


A  Statute  Limiting  the  Tower  of  the  Circuit  Court  to  set  aside  ver- 
dicts as  excessive  has  been  held  void  as  a  restriction  upon  the 
constitutional  appellate  power  of  the  supreme  court:  St.  Louis  etc. 
B.  E.  Co.  V.  Mathis,  76  Ark.  184,  113  Am.  St.  Eep.  85. 

The  Legislature  cannot  Deprive  the  Supreme  Court  of  its  revisory 
jurigdiction  over  all  other  state  tribunals:  Brown  v.  Buck,  75  Mich. 
274,  13  Am.  St.  Eep.  438.  A  statute  limiting  the  power  of  the 
circuit  court  to  set  aside  verdicts  as  excessive  is  a  restriction  upon 
the  constitutional  appellate  power  of  the  supreme  court,  and  void 
for  that  reason:  St.  Louis  etc  E.  E.  Co.  y.  Mathis,  76  Ark.  184,  113 
Am.  St.  Eep.  85. 
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ILLINOIS  CENTRAL  RAILROAD  COMPANY  v.  GORTI- 

KOV. 

[90  Miss.  787,  45  South.  363.] 

RAILWAYS,  Mistakes  of  Selling  Agents  of  in  Punching  Tickets. 
The  purchaser  of  a  passenger  ticket  is  not  bound  to  see  that  the 
selling  agent  punches  it  properly,  and  the  railway  is  not  excused 
for  ejecting  a  passenger  on  the  ground  that  the  ticket  was  so  punched 
as  to  indicate  a  female.  No  passenger  should  be  bound  by  the  nais- 
takes  of  an  agent  in  using  his  punch,     (p.  325.) 

RAILWAYS — Mistake  of  Agent  in  Punching  a  Ticket  with 
Respect  to  the  Time  When  It  will  Expire. — A  passenger  having  a 
ticket  is  not  bound  by  the  mistake  of  an  agent  of  the  railway 
in  so  punching  it  as  to  shorten  the  time  for  return,  and  such  mis- 
take does  not  justify  the  conductor  in  refusing  to  hear  explanations 
and  ejecting  the  passenger,     (pp.  325,  326.) 

RAILWAYS — Duty  of  Conductors  in  Case  of  Alleged  Mistake. 
It  is  the  duty  of  a  conductor  when  doubt  arises  as  to  a  ticket  to 
listen  and  accept  any  reasonable  explanation  offered,  or  to  take  the 
chances,     (p.  326.) 

R AILW A YSv -Exemplary  Damages  for  Expulsion  of  Passenger. 
Where  a  conductor  proclaims  that  a  ticket  is  bogus  and  was  issued 
to  a  female,  and  refuses  to  hear  any  explanation  or  receive  any 
evidence  of  identification,  and  ejects  the  passenger,  the  jury  is  war- 
ranted in  awarding  exemplary  as  well  as  actual  damages,     (p.  326.) 

RAILWAYS — Passenger's  Duty  to  Pay  Fare  and  Seek  Redress 
at  the  General  OflB.ce. — A  "caution"  printed  on  a  railway  ticket  to  the 
effect  that,  in  cases  of  doubt  between  the  passenger  and  conductor, 
the  former  should  pay  the  rate  demanded  and  report  to  the  general 
office,  does  not  require  the  passenger  to  pay  fare  because  of  a  mistake 
of  the  selling  agent  in  punching  the  ticket,  nor  deprive  the  passenger 
of  the  right  to  both  exemplary  and  actual  damages  if  he  ia  wrong- 
fully expelled  from  the  train,     (pp.  326,  327.) 

Mc Willie  &  Thompson  and  Mayes  &  Longstreet,  for  the 
appellant. 

William  C.  McLean,  for  the  appellee. 

^^^  CALHOON,  J.  This  is  an  action  for  damages  for 
being  forcibly  ejected  from  a  railroad  train.  It  is  abso- 
lutely certain  that  Mr.  Gortikov  bought,  paid  for,  and  re- 
ceived a  round-trip  ticket  at  Tucson,  Arizona,  good  from 
that  place  to  Chicago,  Illinois,  and  return,  over  the  route  on 
which  he  was  ejected.  On  that  ticket  and  over  that  route 
he  went  without  question  from  Tucson  to  Chicago,  and  was 
on  his  return;  and  it  is  also  certain  that,  pursuant  to  the 
directions  of  his  ticket,  he  identified  himself  to  the  agent  at 
Chicago  and  returned  on  that  same  ticket  to  and  south  of 
Memphis,  Tennessee,  and  was  ejected  at  Grenada,  Mississippi 
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The  cause  of  his  being  put  off,  according  to  his  testimony, 
was  that  the  conductor  said  it  was  a  "bogus  ticket,"  claiming 
that  the  plaintiff  had  purchased  it  from  a  scalper,  because 
the  original  ticket  had  been  issued  to  a  female.  Whether 
the  ticket  was  in  fact,  or  not,  when  bought,  punched  in  the 
wrong  place,  so  as  to  show  that  it  was  issued  to  a  female, 
is  in  our  view  wholly  immaterial.  That  was  a  matter  for  the 
convenience  of  the  railroad  company,  and  no  passenger  should 
be  held  to  be  bound  by  the  mistakes  of  the  agent  in  using 
his  punch.  It  will  be  noted  that,  in  the  description  of  the 
passenger  made  by  the  agent  at  Tucson,  the  appellee,  plain- 
tiff below,  is  perfectly  described,  even  to  the  fact  of  his 
having  a  mustache. 

It  is  also  absolutely  certain  that  the  ticket,  according  to  the 
actual  contract  made  at  its  purchase,  had  not  expired  by 
several  days  at  the  time  of  the  expulsion  from  the  train. 
This  is  shown  by  the  appellee's  testimony,  and  by  the  agent 
who  sold  him  the  ®®*  ticket,  and  on  the  face  of  the  ticket, 
as  will  appear  hereinafter,  and  if  the  agent  made  a  mis- 
take in  punching  the  passenger  should  not  be  held  bound. 
But,  according  to  the  testimony  for  the  plaintiff  below,  no 
other  point  was  made  by  the  conductor  in  the  colloquy  be- 
tween him  and  the  appellee  except  that  it  was  issued  to  a 
female,  and  he  refused  to  listen  to  any  explanation  or  any 
proofs  of  identification  from  the  passenger,  and  there  was 
evidence  that  the  plaintiff  below  was  prepared  to  make  ex- 
planation showing  his  identity,  and  would  not  be  listened 
to,  that  he  had  about  him  evidence  which  would  satisfy  any 
reasonable  man  that  he  himself  was  the  original  purchaser 
of  the  ticket  and  the  identical  man  for  whom  it  was  intended. 
The  conductor  did  not  even  call  upon  Gortikov  for  any  ex- 
planation, and  would  not  hear  it  when  it  was  offered.  There 
was  also  evidence  that  he  was  forcibly  put  off  the  train,  the 
conductor  and  brakeman  taking  hold  of  him  and  making  him 
leave  the  car,  and  that  at  the  door  the  conductor  told  the 
marshal  of  Grenada  he  wanted  him  to  take  the  passenger  o«t 
of  the  car,  and  the  marshal  told  him  that  it  was  not  his  busi- 
ness and  declined  to  do  so.  According  to  the  testimony  of 
the  plaintiff  there  was  no  talk  from  the  conductor  on  the 
subject  of  an  erasure  or  change  in  the  name  until  the  trial 
of  the  cause.  However,  we  have  seen  the  identical  ticket, 
sent  to  us  by  consent,  and  it  is  perfectly  manifest  that  there 
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never  was  any  erasure.  This  ticket  shows  that  it  was  bought 
October  27,  1904,  and  that  the  return  limit  was  punched 
so  as  to  show  December  14th,  although  that  very  ticket  pro- 
vides, as  all  such  did,  that  it  is  good  for  ninety  days  from 
its  date,  to  be  not  later  than  December  31,  1904.  This  is 
conclusive  of  the  contract,  regardless  of  the  mistake  which 
the  agent  says  he  made  in  punching  the  ticket,  and  was  a 
matter  for  explanation,  to  say  the  least  of  it,  if  the  conductor 
had  made  the  point  or  been  willing  to  accept  explanation. 
In  any  case  it  is  the  duty  of  a  conductor,  when  doubt  arises 
as  to  a  ticket,  whether  a  general  ticket  or  a  special  touring 
ticket  with  reduced  rates,  to  listen  ^^^  to  and  accept  any 
reasonable  explanation  offered,  or  take  the  chances:  Illinois 
Cent.  R.  R.  Co.  v.  Harper,  83  Miss.  560,  102  Am.  St.  Rep. 
469,  35  South.  764,  64  L.  R.  A.  283;  Alabama  &  V.  R.  R. 
Co.  V.  Holmes,  75  Miss.  371,  23  South.  187 ;  Kansas  City  etc. 
R.  R.  Co.  V.  Riley,  68  Miss.  765,  24  Am.  St.  Rep.  309,  9  South. 
443,  13  L.  R.  A.  38 ;  Alabama  &  V.  R.  R.  Co  v.  Drummond, 
73  Miss.  813,  20  South.  7 — cited  by  counsel  for  appellee. 
This  court  is  in  line  with  those  cases  holding  that  a  pas- 
senger is  not  required  to  see  that  the  selling  agent  of  the 
ticket  made  the  proper  punch  marks.  The  fact  that  the  pas- 
senger did  not  do  so  does  not  destroy  the  validity  of  the 
contract:  Alabama  &  V.  R.  R.  Co.  v.  Holmes,  75  INIiss.  371, 
23  South.  187. 

In  the  case  at  bar  it  was  clearly  the  conductor's  duty  to  ac- 
cept explanation,  regardless  of  the  punch  marks.  But,  as  we 
have  said,  the  evidence  on  the  part  of  the  plaintiff  is  that 
the  conductor  made  no  such  objection  to  the  ticket,  but  put 
his  refusal  explicitly  on  the  ground  that  the  ticket  had  been 
issued  to  a  female,  and  was  a  "bogus  ticket."  Looking  to 
all  that  appears  on  this  ticket,  the  expulsion  was  unnecessary, 
and  from  the  circumstances  shown  on  the  part  of  the  plain- 
tiff it  is  our  opinion  that  they  warranted  the  recovery  of 
both  actual  and  exemplary  damages.  Examining  the  whole 
ticket,  it  is  clear  that  the  contract  was  not  to  expire  until 
December  31st,  and,  if  the  punch  mark  contradicted  this,  it 
should  not  have  been  considered  by  the  conductor,  because 
the  printed  contract  should  be  taken  most  strongly  against 
the  railroad  company  which  issued  it. 

It  is  useless  to  comment  on  the  provision  of  the  ticket, 
Tinder  the  head  of  "Caution,"  to  the  effect  that,  in  cases  of 
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doubt  between  the  passenger  and  the  conductor,  the  passen- 
ger should  pay  the  rate  which  the  conductor  demanded,  and 
get  a  receipt  from  him,  and  report  to  the  general  office,  and 
then  "the  same  will  receive  prompt  attention."  It  is  sim- 
ply advice,  and  no  part  of  the  ten  provisions  in  the  ticket.  It 
is  a  suggestion  to  the  passenger  that  he  could  pay  the  fare,  and, 
if  he  did  it,  the  general  office,  on  his  report,  would  give  it 
8oe  prompt  attention,  without  even  specifying  that  the  amount 
in  cash  he  had  paid  would  be  refunded.  That  this  is  not 
a  part  of  the  contract  is  plain:  Hutchinson  on  Carriers,  p. 
666,  sec.  580,  and  the  authorities  there  cited,  referred  to  by 
counsel.  Even  if  a  part  of  the  contract,  it  would  be  unrea- 
sonable and  void,  as  held  in  the  cases  cited  in  the  notes  to 
Cherry  v.  C.  &  A.  R.  R.  Co.,  109  Am.  St.  Rep.  830 ,  Georgia 
Ry.  &  E.  Co.  V.  Baker,  7  L.  R.  A.,  N.  S.,  103,  and  O'Rourke 
V.  Citizens'  Street  Ry.  Co.,  76  Am.  St.  Rep.  639,  referred 
to  by  counsel.  The  circumstances  developed  by  the  evidence 
for  the  plaintiff  below  in  this  case  and  believed  by  the  jury 
make  it  a  willful  wrong  in  the  conductor  to  eject  without 
listening  to  explanation:  Illinois  Cent.  R.  Co.  v.  Harper,  83 
Miss.  560,  102  Am.  St.  Rep.  469,  35  South.  764,  64  L.  R.  A. 
283. 

Taking  the  instructions  as  a  whole,  we  find  nothing  au- 
thorizing this  court  to  reverse. 

Affirmed, 


When  a  Passenger  is  Aboard  the  Cars  of  a  carrier  without  the  proper 
evidence  of  his  right  to  passage,  due  to  the  fault  or  mistake  of 
the  carrier's  agent,  not  to  the  passenger's  fault,  the  agent  of  the 
carrier  in  charge  of  the  car  or  train  must  heed  or  accept  the  reason- 
able explanation  of  the  passenger  in  respect  to  the  ticket  in  dispute; 
and  if  he  refuses  to  do  so,  and  expels  the  passenger  from  the  car, 
he  does  so  at  the  peril  of  making  the  carrier  answerable  in  damages: 
See  Cherry  v.  Chicago  etc.  E.  E.  Co.,  191  Mo.  489,  109  Am.  St.  Eep. 
830,  and  cases  cited  in  the  cross-reference  note  thereto.  Some  au- 
thorities, however,  have  taken  a  contrary  view:  See  Sheldon  v. 
Erie  E.  E.  Co.,  73  N.  J.  L.  558,  118  Am.  St.  Eep.  704,  and  casep 
cited  in  the  cross-reference  note  thereto. 
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TAYLOR  V.  BARBOUR. 

[90  Miss.  888,  44  South.  988.] 

BBOKERS — ^Promise  to  Pay  Where  the  Sale  Is  Effected  Wholly 
"by  the  Owners. — An  agreement  between  the  owner  of  property  and 
a  broker  to  pay  the  latter  commissions  if  the  sale  is  made  by  either 
is  unilateral,  and  therefore  not  enforceable  by  the  broker  if  the  sale 
is  made  by  the  owner,     (p.  328.) 

BROKERS — ^Unilateral  Contract,  Recovery  for  Services  Under. 
Though  the  contract  between  the  broker  and  owner  is  unilateral  be- 
cause the  latter  agrees  to  pay  commissions  whether  he  or  the  latter 
makes  the  sale,  yet  if  the  broker  aids  in  making  the  sale,  he  may  re- 
cover under  his  contract,     (pp.  328,  329.) 

Two  actions  by  Barbour  &  Company  to  recover  commissions 
as  brokers  brought  in  a  justice's  court,  where  judgments 
were  entered  in  favor  of  plaintiffs  by  default.  The  defend- 
ant appealed  to  the  circuit  court,  where  the  cases  were  con- 
solidated. The  contract  relied  on  was  contained  in  a  let- 
ter asking  plaintiffs  to  try  to  sell  certain  bonds,  and  saying 
that  if  defendant  should  sell  them  before  plaintiffs,  he  would 
pay  the  same  commissions  as  if  plaintiffs  sold  them,  viz., 
one-eighth  of  one  per  cent.  Under  peremptory  instructions 
from  the  court  the  jury  returned  a  verdict  in  favor  of  plain- 
tiffs in  both  cases.     The  defendant  appealed. 

J.  M.  Boone,  for  the  appellant. 

Lamb  &  Johnston,  for  the  appellees. 

^®^  MAYES,  J.  If  there  were  nothing  in  this  record  ex- 
cept the  promise  of  Taylor  to  allow  Barbour  &  Co.  a  com- 
mission of  one-quarter  of  one  per  cent  on  the  sale  of  the 
bonds  in  question,  whether  the  sale  was  effected  by  Taylor 
or  Barbour  &  Co.,  and  the  sale,  in  point  of  fact,  had  been 
made  by  Taylor,  the  agreement  would  be  unilateral  and 
have  no  binding  force  on  him,  and  would  fall  directly  within 
the  rule  laid  down  in  the  case  of  Kolb  v.  Land  Co.,  74  Miss. 
567,  21  South.  233.  Even  under  this  agreement,  if  the  sale 
had  actually  been  accomplished  by  Barbour  &  Co.,  they  would 
have  been  entitled  to  their  commission,  even  though  the 
agreement  was  unilateral  and  could  have  no  binding  force 
until  executed  by  Barbour  &  Co.  In  the  letter  written  by 
Taylor  to  Barbour  &  Co.  on  June  22,  1906,  he  acknowledges 
that  they  (Barbour  &  Co.)  assisted  him  in  disposing  of  th& 
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Gulf  Compress  Company  notes.  This  being  the  case,  after 
the  performance  of  the  contract  by  Barbour  &  Co.,  this 
performance  by  them  constituted  a  valid  consideration  for  the 
contract.  The  consideration  being  executed,  the  contract  be- 
came enforceable.  Therefore  they  are  clearly  entitled  to  the 
one-fourth  of  one  per  cent  commission  for  the  sale  of  these 
two  notes,  and  the  judgment  as  to  the  one  hundred  and 
twenty-five  dollars  is  affirmed. 

The  case  is  different  as  to  the  twenty-four  thousand  dol- 
lars Corinth  Waterworks  bonds.  The  promise  to  allow  com- 
missions on  the  sale  of  these  bonds  never  proceeded  beyond 
a  unilateral  agreement,  and  ^^^  there  is  no  admission  by^ 
Taylor  that  Barbour  &  Co.  assisted  in  the  sale  of  these  bonds. 
Therefore  there  can  be  no  recovery  of  commissions  on  this 
amount.  Hence  the  judgment  for  sixty  dollars  was  im- 
proper, and  as  to  this  the  case  must  be  reversed  and  re- 
manded, and  the  costs  taxed  in  equal  proportion  against  ap- 
pellant and  appellee. 


Where  a  Broker  is  Employed  to  sell  land,  and  sale  is  brought  about 
through  his  exertions,  he  is  entitled  to  his  commission,  although  the 
sale  is  consummated  by  the  owner:  Branch  v.  Moore,  84  Ark.  462, 120 
Am.  St.  Eep.  78.  But  a  broker  is  not  entitled  to  any  compensation, 
no  matter  how  much  time  he  may  devote  to  finding  a  purchaser,  if  he- 
finds  none:  Cadigan  y.  Crab  tree,  179  Mass.  474,  88  Am.  St.  Bep.  397. 


CASES 

IN  THE 

SUPREME  COURT 


OF 
MONTANA. 


HAMILTON  V.  SMITH. 
[36  Mont.  1,  92  Pac.  32.] 

BANKEUPTCY — Chattel  Mortgages — Transffir  of  Property- 
Effect. — If  a  restraining  order  is  obtained  in  bankruptcy  proceedings 
to  prevent  the  sale  of  mortgaged  chattels,  whereupon  possrssion  there- 
of is  surrendered  to  the  mortgagee,  a  corporation,  and  the  property 
turned  over  to  it,  and  shares  of  stock  are  issued  for  the  chattels  to 
represent  the  interest  of  both  the  mortgagor  and  the  mortgagee,  the 
effect  of  the  transaction  is  to  transfer  the  property  to  the  corpora- 
tion free  from  the  mortgage  lien,  and  such  transfer,  made  after  the 
filing  of  the  petition  in  bankruptcy,  and  before  final  adjudication  is 
voidable  at  the  election  of  the  trustee  in  bankruptcy,     (p.  331.) 

CHATTEL  MOETGAGES— Transfer  of  Property— Merger.— If 
a  mortgagor  and  mortgagee  of  chattels  transfer  the  property  to  a 
corporation,  taking  stock  therein  for  their  several  interests,  the  mort- 
gage lien  becomes  merged  in  the  legal  title  acquired  by  the  corpora- 
tion from  the  mortgagor,     (p.  333.) 

BANKRUPTCY — Chattel  Mortgage — Subsequent  Sale. — A  sale 
of  mortgaged  chattels,  by  a  bankrupt  after  the  filing  of  the  bankruptcy 
petition  against  him,  and  before  the  final  adjudication,  is  voidable  at 
the  election  of  the  trustee  in  bankruptcy,     (p.  333.) 

BANKRUPTCY— Filing  Petition— Effect.— A  filing  of  a  peti- 
tion in  bankruptcy  is,  in  effect,  a  caveat,  and  the  proceedings  being 
in  rem,  gives  notice  to  all  the  world.  Thereafter  all  of  the  property 
rights  of  the  debtor  are  ipso  facto  in  abeyance  until  the  final  ad- 
judication,    (p.  333.) 

COURTS — ^United  States  Supreme  Court  Decision — Conclusive- 
ness.— A  decision  of  the  supreme  court  of  the  United  States  constru- 
ing a  national  statute,  such  as  the  bankruptcy  act,  and  directly  ap- 
plicable to  a  question  before  a  state  court,  is  conclusive  thereon, 
(p.  333.) 

J.  A.  Shelton,  for  the  appellant. 

3  HOLLOWAY,  J.  On  May  28,  1902,  J.  N.  Nevills 
executed  and  delivered  to  D.  C.  Smith  his  promissory  note 
for  two  thousand  nine  hundred  and  forty  dollars,  due  June 
2,  1902,  and  to  secure  the  pajrment  of  the  same  executed  and 

(330), 


Oct.  1907.]  Hamilton  v.  Smith.  331 

delivered  to  Smith  a  chattel  mortgage  upon  a  stock  of  goods 
in  Butte.  The  chattel  mortgage  was  not  filed  for  record 
until  June  3,  1902,  when  a  certified  copy  was  placed  in  the 
hands  of  the  sheriff  of  Silver  Bow  county,  and  he  directed 
to  sell  the  mortgaged  property  to  satisfy  the  note,  no  part 
of  which  had  been  paid.  The  property  was  noticed  for  sale 
on  June  9th,  but  before  the  sale  was  commenced  a  restrain- 
ing order  was  secured,  the  sale  abandoned,  and  the  posses- 
sion of  the  property  turned  over  to  Smith.  On  June  9th 
a  petition  was  filed  in  the  United  States  district  court  for 
the  district  of  Montana  by  certain  creditors  of  Nevills,  ask- 
ing that  he  be  adjudged  a  bankrupt.  On  the  next  day,  upon 
petition,  James  L.  Hamilton  was  appointed  receiver  to  take 
charge  of  the  property  of  Nevills  and  qualified  as  such  re- 
•  ceiver  on  June  11th,  made  demand  for  the  possession  of  the 
stock  of  goods,  and,  upon  being  refused,  commenced  this 
action  in  claim  and  delivery  on  June  12th.  In  the  mean- 
time, on  June  9th,  a  corporation  called  the  "J.  N.  Nevills 
Company"  was  organized,  and  the  articles  of  incorporation 
filed.  On  June  10th  Smith  and  Nevills  each  transferred  to 
the  J.  N.  Nevills  Company  his  interest  in  the  stock  of  goods 
and  received  therefor  shares  of  stock  in  the  company. 
Afterward  Nevills  was  adjudged  a  bankrupt,  and  Hamilton, 
who  had  been  receiver,  was  now  appointed  trustee  in  bank- 
ruptcy, and  substitution  made  in  the  proceedings.  This 
action  was  commenced  against  Nevills,  Smith,  and  the  J. 
N.  Nevills  Company.  Nevills  defaulted,  and  upon  the  trial 
the  plaintiff  dismissed  the  action  as  against  the  defendant 
Smith.  Upon  the  conclusion  of  the  evidence  the  court 
granted  a  motion  made  by  the  defendant  company  and  in- 
structed the  jury  to  return  a  verdict  in  its  favor,  *  which 
was  done,  a  judgment  entered  upon  the  verdict,  and  from 
that  judgment,  and  an  order  denying  him  a  new  trial,  the 
plaintiff  appeals. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  files 
from  the  United  States  district  court  showing  the  filing  of 
the  petition  in  bankruptcy,  the  adjudication  in  bankruptcy, 
the  petition  for  the  appointment  of  a  receiver,  the  order  ap- 
pointing the  receiver,  the  oath  and  bond  of  the  receiver,  the 
bond  of  the  trustee,  the  order  approving  that  bond,  and  also 
the  minutes  of  the  Nevills  Company  showing  the  election  of 
its  officers  and  the  transfer  by  Nevills  and  by  Smith  to  that 
company;  also  the  articles  of  incorporation  of  the  company; 
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and  further  offered  evidence  tending  to  show  the  value  of 
the  stock  of  goods  and  the  fact  that  a  redelivery  bond  had 
been  given  by  the  J,  N.  Nevills  Company  and  the  stock  of 
goods  returned  to  it  after  this  action  had  been  commenced. 
On  behalf  of  the  defendant  company,  evidence  was  offered 
which  tended  to  show  that  Smith,  the  mortgagee,  was  in 
possession  of  the  stock  of  goods  from  the  third  day  of  June 
until  the  10th  of  June;  that  on  that  day  the  possession  was^ 
delivered  to  the  defendant  company;  that  Smith  was  the 
president  of  that  company,  its  largest  stockholder  and  its 
manager;  and  that  Nevills  was  a  director  and  secretary  of 
the  company.  The  note  and  chattel  mortgage  given  by 
Nevills  to  Smith  were  introduced.  This  was  all  the  ma- 
terial evidence  offered,  and  from  this  it  appears  that  at  the 
time  of  the  filing  of  the  petition  in  bankruptcy  Smith  was 
in  the  possession  of  the  property  under  his  chattel  mort- 
gage, and  had  he  elected  to  continue  to  so  hold  it  he  could, 
so  far  as  the  record  discloses,  have  successfully  contested 
the  claim  of  the  plaintiff.  But  the  rights  of  Smith  were 
not  adjudicated;  in  fact,  the  action  was  dismissed  as  to  him 
and  proceeded  only  as  against  the  Nevills  Company.  That 
company  and  Smith  were  distinct  persons,  notwithstanding 
Smith  was  the  largest  stockholder  in  the  company.  The 
question  for  determination  then  was:  What  were  the  rela- 
tive rights  of  the  plaintiff  and  the  company  to  the  posses- 
sion of  the  property  at  the  time  this  action  was  commenced,^ 
on  June  12,  1902  ? 

**  Whatever  may  have  been  the  rights  of  Smith,  there 
cannot  be  any  claim  advanced  upon  this  record  that  the 
company  merely  stepped  into  his  shoes.  There  is  not  any 
pretense  that  Smith  merely  assigned  his  mortgage  debt  to  the 
company.  The  sale  of  the  property  to  the  company  was 
made  by  Nevills,  who  was  the  holder  of  the  legal  title  to 
the  property,  and  this  sale  was  made  after  the  petition 
in  bankruptcy  had  been  filed.  Smith  merely  had  a  claim 
against  Nevills  which  was  secured  by  a  lien  upon  the  prop- 
erty. The  company  assumed  to  purchase  the  property  from 
Nevills,  and  paid  off  and  discharged  Smith's  claim.  His 
debt  was  paid,  and  his  lien  discharged  in  law,  if  not  in  fact, 
upon  the  record;  and  it  is  altogether  immaterial  that  he  ac- 
cepted shares  of  stock  in  payment  for  his  debt  instead  of 
demanding  the  money.  This  was  the  legal  effect  of  the 
transaction,  so  far  as  this  record  discloses. 
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But  even  under  the  most  favorable  view  which  could  be 
taken  of  the  transaction — that  Nevills  sold  his  interest  in 
the  property  and  Smith  assigned  his  mortgage  debt  to  the 
company — still  the  same  result  must  be  reached,  for  when 
the  greater  estate  in  the  property,  represented  by  the  legal 
title  which  Nevills  conveyed,  and  the  lesser  estate,  repre- 
sented by  such  mortgage  lien  so  conveyed  by  Smith,  coin- 
cided in  one  and  the  same  person,  the  J.  N.  Nevills  Com- 
pany, at  the  same  time  and  in  the  same  right,  the  lesser  es- 
tate at  once  became  merged  in  the  greater  one,  and  the  lien 
ceased  to  exist.  This  is  the  rule  upon  the  showing  made  by 
this  record:  20  Ency.  of  Law,   2d  ed,,  1064,  and  cases  cited. 

The  sale  to  the  company,  after  the  filing  of  the  petition, 
and  before  the  final  adjudication  in  bankruptcy,  was  void- 
able at  the  election  of  the  trustee.  Under  the  present  bank- 
ruptcy act  of  July  1,  1898  (30  Stats,  at  Large,  c.  541,  p. 
544;  U.  S.  Comp.  Stats.  1901,  p.  3428),  as  under  the  bank- 
ruptcy act  of  1867,  the  filing  of  a  petition  to  have  one  ad- 
judged a  bankrupt  is  in  effect  a  caveat,  and,  the  proceed- 
ings being  in  rem,  gives  notice  to  all  the  world:  ]\Iueller  v. 
Nugent,  184  U.  S.  1,  22  Sup.  Ct.  Rep.  269,  46  L.  ed.  405 ; 
In  re  Weinger,  Bergman  &  Co.  (D.  C),  126  Fed.  875. 

®  In  speaking  of  the  bankruptcy  act  of  1867,  the  supreme 
court  in  International  Bank  v.  Sherman,  101  U.  S.  403,  25 
L.  ed.  866,  said:  "The  filing  of  the  petition  was  a  caveat  to 
all  the  world.  It  was  in  effect  an  attachment  and  injunc- 
tion. Thereafter  all  the  property  rights  of  the  debtor  were 
ipso  facto  in  abeyance  until  the  final  adjudication.  If  that 
were  in  his  favor,  they  revived  and  were  again  in  full  force. 
If  it  were  against  him,  they  were  extinguished  as  to  him  and 
vested  in  the  assignee  for- the  purposes  of  the  trust  with 
which  he  was  charged.  The  bankrupt  became,  as  it  were, 
for  many  purposes,  civiliter  mortuus.  Those  who  dealt 
with  his  property  in  the  interval  between  the  filing  of  the 
petition  and  the  final  adjudication  did  so  at  their  peril. 
They  could  limit  neither  the  power  of  the  court  nor  the  ef- 
fect of  the  final  exercise  of  its  jurisdiction.  "With  the  in- 
termediate steps  they  had  nothing  to  do.  The  time  of  the 
filing  of  the  petition  and  the  final  result  alone  concerned 
them.  In  this  case  the  title  of  the  assignee  is,  in  all  re- 
spects, just  what  it  would  have  been  if  the  bankrupt  had 
done  nothing,  and  there  had  been  no  interposition  by  the 
appellants.     Otherwise,  the  efficacy  of  the  act  depended,  not 
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upon  its  own  language  and  meaning,  but  was  only  what 
others  outside  of  the  proceedings  might  choose  to  permit  it 
to  be.  This  would  be  a  solecism,  and  largely  defeat  the 
purpose  of  the  statute  and  the  policy  of  Congress  in  enact- 
ing it."  This  is  directly  applicable  to  the  case  at  bar  and 
conclusive  upon  this  court,  the  question  directly  involved 
being  the  construction  of  a  federal  statVite. 

For  the  reasons  stated,  the  judgment  and  order  are  re- 
versed and  the  cause  is  remanded,  with  direction  to  the  dis- 
trict court  to  grant  the  plaintiff  a  new  trial. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


Tite  Merger  of  Estates  is  the  subject  of  a  note  to  Forthman  v.  Deters, 
99  Am.  St.  Eep.  152.  The  doctrine  of  the  merger  of  the  mortgage  lien 
with  the  legal  title,  when  they  are  united  in  the  same  person,  does 
not  apply  where  the  principles  of  equity  require  that  they  should  be 
kept  separate:  Neff  v.  Elder,  84  Ark.  277,  120  Am.  St.  Kep.  67;  and 
a  mortgage  is  not  extinguished  as  against  a  subsequent  attachment 
lien,  by  a  conveyance  of  the  legal  title  to  the  mortgagee,  when  there 
is  no  express  intention  therefor:  Katz  v.  Obenchain,  48  Or.  352,  120 
Am.  St.  £ep.  821. 


COLLINS  V.  McKAY. 

[36  Mont.  123,  92  Pac.  295.] 

WITNESSES — Transaction  with  Deceased  Person. — ^If  plaintiff, 
as  administrator,  brings  a  suit  to  quiet  title  to  a  portion  of  a  min- 
ing claim  on  the  ground  that  a  deed  made  by  his  intestate  and  un- 
der which  defendant  claims  was  so  indefinite  as  to  be  inoperative,  the 
claim  of  the  latter  under  his  deed  is  a  claim  against  the  demand  of 
the  plaintiff  alone,  and  is  not  a  claim  or  demand  against  an  intestate's 
estate,  so  as  to  make  him  incompetent  to  testify  as  to  matters  occur- 
ring prior  to  the  death  of  his  grantor,     (p.  340.) 

DEEDS — Conveyance  of  After-acquired  Title. — A  grant  deed 
of  part  of  a  lode  mining  claini  conveys  an  after-acquired  title  of  the 
grantor  to  such  portion  of  a  placer  claim  as  is  within  the  exterior 
boundary  of  such  lode  claim  as  conveyed,     (p.  341.) 

DEEDS— Description. — ^If  land  intended  to  be  conveyed  by  a 
grant  deed  to  a  portion  of  a  mining  claim  can  be  identified,  it  is  im- 
material by  what  name  the  grantor  describes  the  property  in  the 
deed.     (p.  341.) 

DEEDS — Description. — As  between  the  parties  to  a  grant  deed 
of  a  portion  of  a  lode  mining  claim  described  in  the  deed  by  name, 
it  is  immaterial  whether  the  lode  location  was  valid  as  against  others 
or  not.     (p.  341.) 
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EVIDENCE — Declarations  of  Deceased  Persons — Quieting  Title. 
If  plaintiff,  as  administrator,  brings  suit  to  quiet  title  to  a  portion  of 
a  mining  claim  on  the  ground  that  a  deed  made  by  his  intes.tate  and 
under  which  defendant  claims  is  so  indefinite  as  to  be  inoperative, 
declarations  of  defendant's  grantor  relative  to  the  title  conveyed, 
and  the  location  of  the  portion  granted,  are  admissible  in  evidence 
against  such  administrator,     (p.   341.) 

DEEDS — ^Monuments,  Parol  Evidence  to  Show. — If  monuments 
or  marks  called  for  in  a  deed  or  grant  are  lost  or  otherwise  uncertain, 
their  location  may  be  proved  by  parol  evidence,     (pp.  342,  343.) 

A.  J.  Galen,  attorney  general,  and  C.  F.  KeUey,  for  the 
appellant. 

McBride  &  McBride  and  J.  E.  Murray,  for  the  respond- 
ents. 

^^  SMITH,  J.  These  are  appeals  from  a  decree  in 
favor  of  the  defendants,  entered  by  the  district  court  of 
Silver  Bow  county,  and  from  an  order  overruling  plaintiff's 
motion  for  a  new  trial. 

126  rpjjg  plaintiff  brings  the  action  as  administrator  of 
the  estate  of  Charles  Colbert,  deceased,  claims  ownership  of 
the  Emery  placer  mining  claim,  and  seeks  to  quiet  the  title 
of  the  estate  to  the  ground  included  within  the  exterior 
boundaries  of  said  mining  claim  as  against  the  several  de- 
fendants. The  administrator  alleges  that  in  his  lifetime  the 
deceased,  Colbert,  "made  final  entries  and  purchase  in  the 
United  States  land  office  at  Helena  of  the  Emery  placer 
mining  claim,  designated  as  United  States  mineral  surveys 
Nos.  996  A,  B,  and  C,  situated  in  Silver  Bow  county,  and 

on  the day  of  August,  1899,  and  the day  of  May, 

1903,  patents  therefor  issued  to  the  said  Colbert,"  and  by 
virtue  thereof  Colbert  and  his  heirs  became  and  are  the  own- 
ers in  fee  simple  of  the  said  Emery  placer  mining  claim. 
He  then  alleges  that  the  defendants  claim  an  estate  or  in- 
terest in  the  land  adverse  to  the  estate  of  the  plaintiff. 

The  defendants,  William  and  Catherine  Bourton,  an- 
swered, in  substance  as  follows:  That  on  or  about  the 
twenty-first  day  of  June,  1888,  the  said  Colbert  and  the 
defendant  William  Burton  desired  to  procure  United  States 
patent  for  a  tract  of  ground  in  Silver  Bow  county,  which  is 
now  included  within  the  boundaries  of  amended  surveys 
Nos.  996  A  and  C,  Emery  placer  mining  claim,  and  on  that 
date,  for  the  purpose  of  procuring  and  perfecting  title  to 
the  ground,  the  said  Colbert  and  Burton  located  a  quartz 
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lode  mining  claim,  called  the  "Protection  lode  claim," 
covering  ground  particularly  described  in  the  answer,  and 
did  on  the  day  named  discover  within  the  limits  of  the  claim 
it  vein,  etc. ;  that  they  located  the  same,  reciting  the  suc- 
cessive steps,  and  filed  their  declaratory  statement  in  the 
office  of  the  county  recorder.  They  then  proceed  to  aver : 
**That  by  said  location  it  was  intended  by  the  parties  there- 
to, and  was  so  recognized  by  the  said  Colbert  in  his  life- 
time, that  the  ground  included  within  the  exterior  bound- 
aries of  the  said  Protection  lode  claim,  and  all  rights  ap- 
purtenant thereto  or  obtained  by  virtue  of  such  location, 
should  be  and  were  owned  by  the  said  Colbert  and  Burton, 
share  and  share  alike;  each  of  said  parties  owning  and 
claiming  to  own  an  undivided  one-half  interest  in  and  to 
^^"^  the  said  Protection  lode  mining  claim  and  the  ground 
included  within  the  exterior  boundaries  thereof,  the  said 
location  having  been  made  for  the  purpose  of  procuring 
title  to  the  said  ground  from  the  United  States  and  not 
otherwise."  That  on  July  2,  1889,  Colbert,  by  deed, 
granted  to  Burton  all  of  his  right,  title  and  interest  in  the 
east  six  hundred  and  sixty  feet  of  ground  included  within 
the  exterior  boundaries  of  the  Protection  lode  claim,  which 
said  six  hundred  and  sixty  feet  of  the  Protection  claim 
includes  within  its  boundaries  a  portion  of  the  Emery 
placer,  which  is  described  by  metes  and  bounds  in  the  an- 
swer as  containing  two  and  ninety-six  hundredths  acres. 
That  by  the  same  deed  Colbert  conveyed  and  granted  to 
Burton  a  parcel  of  land  sixty  by  two  hundred  feet  in  the 
northwest  comer  of  the  exterior  boundaries  of  the  Protec- 
tion claim,  being  also  a  portion  of  the  Emery  placer.  The 
last  piece  of  ground  is  described  in  the  answer  as  follows: 
"Commencing  at  corner  No.  1  of  amended  survey  No.  996 
A,  which  is  also  the  northwest  corner  of  said  Protection 
lode  claim,  running  thence  N.  88'  E.  60  feet,  thence  south 
200  feet,  thence  S.  88'  W.  60  feet,  thence  nortn  200  feet, 
to  the  place  of  beginning."  That  on  June  12,  1889,  Bur- 
ton and  wife,  "with  the  full  knowledge  and  consent  of 
Charles  Colbert,"  conveyed  and  granted  to  the  defendant 
Alex.  J.   McKay  an  undivided  one-fourth  interest  in  the 

Protection  claim.     That  on  June  ,   1889,   Burton  and 

wife  conveyed  to  McKay  the  surface  of  the  north  one  hun- 
dred feet  of  the  strip  described  as  being  sixty  by  two  hun- 
dred feet  in  dimension,  and  on  August  10,  1889,  they  con- 
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veyed  the  surface  of  the  balance  of  the  strip  to  one  John 
Stanley.  That  these  last  conveyances  were  made  with  the 
knowledge  and  consent  of  Colbert,  who  actually,  in  com- 
pany with  Burton,  placed  the  grantees  in  possession  of  the 
ground.  That  said  grantees  and  their  successors  have  been 
in  the  open,  notorious  and  continuous  possession  of  the 
ground  conveyed  ever  since,  and  their  title  and  right  of 
possession  were  always  recognized  by  Colbert  in  his  lifetime. 
That  the  Protection  claim  was  duly  represented  each  year 
from  1888  to  1898,  the  expense  of  representing  being  borne 
jointly  by  Colbert,  Burton  and  McKay.  *^*  This  answer 
then  proceeds:  "That  by  reason  of  the  location  of  the  Pro- 
tection quartz  lode  mining  claim  and  the  protection  given 
to  the  said  ground  thereby  from  possible  adverse  claimants, 
the  said  Charles  Colbert,  with  the  full  knowledge  and  con- 
sent of  William  Burton,  and  pursuant  to  an  agreement  by 
and  between  the  defendant  Burton  and  the  said  Colbert, 
that  all  proceedings  looking  toward  the  procuring  of  the 
patent  from  the  United  States  government  should  be  for  the 

joint  benefit  of  Colbert  and  Burton  and  McKay,  on  the 

day  of  August,  1899,  and  the  day  of  May,  1903,  pro- 
cured patents  from  the  United  States  government  to  the 
hereinafter  described  portions  of  the  ground  included  withm 
the  exterior  boundaries  of  the  Protection  claim;  the  patents 
being  procured  under  the  name  and  designation  of  the 
'Emery  placer  claim,'  amended  surveys  996  A  and  C.  The 
portion  of  the  said  Emery  placer  mentioned  as  being  in- 
cluded within  the  exterior  boundaries  of  the  protection 
claim,  and  for  which  Colbert  procured  patent,  is  described 
as  follows:  'Beginning  at  the  northwest  comer  of  the  tract 
herein  described,  which  is  also  corner  No.  1  of  survey  No. 
996  A,  Emery  placer,'  etc.  That  Colbert  in  procuring  pat- 
ent acted  as  trustee  for  Burton  and  his  grantees  and  suc- 
cessors." The  Burtons  then  proceed  to  describe  the  portion 
of  the  Emery  placer  that  William  Burton  claims  to  own  by 
virtue  of  the  deed  from  Colbert  of  parts  of  the  Protection 
claim.  Their  answer  concludes  with  the  allegation  that 
Colbert,  since  July  2,  1899,  had  no  interest  in  the  ground 
owned  by  William  Burton  and  claimed  no  interest  in  his 
lifetime;  that  the  Colbert  estate  "holds  the  legal  title  to 
said  ground  in  trust  for  the  use  and  benefit  of  the  defend- 
ants," They  pray  that  the  administrator  be  declared  a 
Am.  St.  Eep.,  VoL  122—22 
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trustee,  and  be  required  by  the  court  to  execute  a  deed  to 
William  Burton  for  the  land  claimed  by  him,  and  that  his 
title  thereto  be  forever  quieted  as  against  the  Colbert  estate. 

The  defendant  Alex.  J.  McKay  claims  to  be  the  owner, 
by  deed  from  Burton,  of  a  certain  portion  of  said  ground, 
described  in  his  answer.  The  defendant  Frank  Lawler 
claims  to  be  the  owner  of  what  may  be  called  the  north  fifty 
feet  of  the  sixty  by  two  hundred  ^^®  feet  strip,  by  con- 
veyance from  Burton.  The  defendants  George  and  Annie 
Duwe  claim  the  premises  fifty  by  sixty  feet  in  dimension, 
'  next  south  of  the  Lawler  ground.  The  defendant  Cora  G. 
Stanley  claims  ownership  of  the  south  seventy-five  feet  of 
the  same  strip  of  ground.  They  all  pray  that  the  estate 
may  be  adjudged  to  hold  the  legal  title  of  the  respective 
pieces  of  ground  in  trust  for  them ;  also  that  their  titles  may 
be  quieted  as  against  the  estate,  and  the  administrator  com- 
pelled to  make  conveyance  to  them  of  the  land  claimed  by 
each. 

By  his  reply  the  plaintiff  admits  what  he  terms  the  pre- 
tended location  of  the  Protection  claim,  but  alleges  that  it 
was  not  valid,  because  not  made  in  good  faith  for  the  pur- 
pose of  securing  patent,  and  because  the  ground  had  previ- 
ously been  segregated  from  the  public  domain  by  means  of 
the  Emery  placer  location;  denies  that  Colbert  granted 
any  portion  of  the  ground  to  Burton,  but  admits  that  he 
quitclaimed  that  part  described  in  the  answers;  admits  the 
mesne  conveyances  through  Burton  to  the  other  defendants; 
admits  that  defendants  are  in  possession  of  a  portion  of  the 
ground  in  controversy;  but  denies  that  Colbert  placed  them 
in  possession. 

The  district  court  found  all  of  the  issues  in  favor  of  the 
defendants  and  entered  a  decree  in  their  favor.  The  court 
found  as  a  fact  that  the  Protection  claim  contained  within 
its  exterior  boundaries  a  certain  described  portion  of  the 
Emery  placer  surveys  A  and  C.  The  court  concluded,  as 
matter  of  law,  that  Colbert  in  his  lifetime  held  the  title  to 
the  premises  claimed  by  defendants  as  trustee,  and  that  they 
are  entitled  to  conveyances  therefor  from  the  plaintiff,  as 
administrator.  The  court  then  adjudged  the  defendants  to 
be  the  owners  and  entitled  to  the  possession  of  the  ground 
claimed  by  them,  respectively.  The  decree  concludes  as 
follows:  "It  is  further  ordered,  adjudged  and  decreed  that 
the  claims  of  plaintiff  herein,  as  administrator  of  the  estate^ 
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of  Charles  Colbert,  deceased,  to  said  tracts  of  ground  so  ad- 
judged to  be  the  property  of  William  Burton,  Alex.  J.  Mc- 
Kay, Cora  G.  Stanley,  Frank  Lawler,  John  Duwe  and 
Annie  Duwe,  are  hereby  adjudged  and  decreed  to  be 
130  invalid  and  groundless,  and  the  titles  of  the  said  Will- 
iam Burton,  Alexander  J,  McKay,  Cora  G.  Stanley,  Frank 
Lawler,  John  Duwe  and  Annie  Duwe,  and  their  heirs  and 
assigns  thereto,  are  hereby  adjudged  to  be  quieted  against 
all  claims,  demands,  or  pretensions  of  the  said  plaintiff,  as 
administrator  of  the  estate  of  Charles  Colbert,  deceased; 
and  said  plaintiff  is  hereby  perpetually  estopped  and  en- 
joined from  setting  ifp  any  claims  thereto  or  to  any  part 
thereof." 

The  brief  of  appellants  sets  forth  many  assignments  of 
error,  but  we  are  of  opinion  that  when  the  case  is  stripped 
of  some  of  the  irrelevant  matters  considered  by  counsel,  it 
is  simple  of  consideration.  We  adopt  the  views  of  respond- 
ents' counsel  as  to  the  real  questions  at  issue. 

It  is  contended  by  appellant  that  the  case  necessarily  in- 
volves a  question  of  trusteeship  on  the  part  of  Colbert,  de- 
ceased. We  do  not  think  so.  We  eliminate  that  feature  en- 
tirely. The  question  of  estoppel  is  also  argued  by  counsel. 
We  do  not  deem  it  necessary  to  consider  that  question 
either.  What  have  we  left?  Simply  this:  The  plaintiff 
claims  title  to  the  ground  in  controversy  by  virtue  of  pat- 
ents to  the  Emery  placer,  dated  in  1899  and  1903,  and  asks 
to  have  the  title  of  the  estate  quieted  as  to  any  claims  of 
defendants.  The  defendants  answer  that  prior  to  1899,  and 
subsequent  to  1881,  the  date  of  location  of  the  Emery 
placer,  to  wit,  on  July  2,  1889,  Colbert  conveyed  the  ground 
in  dispute  to  them  and  their  predecessors  in  interest  by  a 
deed  of  grant,  describing  the  same  as  a  part  of  the  Protec- 
tion quartz  lode  mining  claim.  The  questions  to  be  solved 
are:  1.  What  was  the  legal  effect  of  the  deed  from  Colbert 
to  Burton?  2.  Can  the  property,  attempted  to  be  described 
therein,  be  identified  so  as  to  make  the  deed  effective? 

It  is  argued  by  counsel  for  plaintiff  that  the  aflSrmative 
matter  in  the  answer  constitutes  a  "claim  or  demand  against 
the  estate  of  a  deceased  person,"  and  that  therefore  none 
of  the  defendants  were  competent  to  testify  as  to  any  mat- 
ter of  fact  occurring  before  Colbert's  death.  As  we  view  the 
case,  after  *^*  discarding  all  questions  of  trusteeship  on  the 
part  of  Colbert,  it  is  simply  an  attempt  on  the  part  of  the 
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plaintiff  to  break  down  those  recitals  of  Colbert's  deed  to 
Burton,  wherein  he  says  that  he  has  thereby  "granted,  bar- 
gained, sold,  demised,  released,  conveyed,  and  quitclaimed" 
to  Burton  certain  portions  of  the  Protection  quartz  lode 
mining  claim,  by  showing  that  the  descriptions  in  said  deed 
are  so  indefinite  as  to  make  the  deed  inoperative.  We  find 
nothing  in  the  nature  of  claims  of  demands  against  Colbert's 
estate  in  these  answers.  The  defendants  are  merely  protect- 
ing themselves  against  the  claims  and  demands  of  plaintiff. 

It  may  be  that  during  the  course  of  the  trial  defendants' 
counsel  took  a  position  at  times  inconsistent  with  the  one 
assumed  by  them  in  this  court,  but  that  fact  alone  does  not 
characterize  the  nature  of  the  action.  The  pleadings  speak, 
and  the  party  prevailing  is  entitled  to  such  relief,  in  a  cause 
of  this  nature,  as  his  proof  warrants.  During  the  trial  of 
causes  in  the  district  courts,  both  judge  and  counsel  are 
often  required  to  decide  most  important  questions  without 
adequate  opportunity  for  investigation  or  research.  As  the 
testimony  develops,  different  phases  of  the  controversy  pre- 
sent themselves,  and  it  is  matter  of  small  wonder  that  oc- 
casionally views  are  entertained  or  expressed  that  are  after- 
ward changed  or  modified  by  later  developments.  We  hold 
that  these  defendants  are  not  seeking  to  enforce  any  claim 
or  demand  against  the  Colbert  estate  and  that,  therefore, 
they  were  competent  witnesses.  This  conclusion  disposes  of 
all  the  other  questions  raised  by  appellant  relative  to  this 
branch  of  the  case. 

The  grant  deed  from  Colbert  to  Burton,  if  it  conveyed 
any  ground  at  all,  passed  Colbert's  after-acquired  title 
therein:  Civ.  Code,  sec.  1512.  A  fee  simple  title  is  pre- 
sumed to  be  intended  to  pass  by  a  grant  of  real  property, 
unless  it  appears  from  the  grant  that  a  lesser  estate  was  in- 
tended: Civ.  Code,  sec.  1511. 

We  have  no  doubt  of  the  correctness  of  the  legal  proposi- 
tion that  in  deeding  away  a  part  of  the  Protection  claim,  as 
he  did,  ^^^  Colbert  granted  his  interest  in  the  ground,  and 
his  deed  conveyed  that  portion  of  the  Emery  placer  that 
was  within  the  exterior  boundaries  of  the  Protection  lode 
claim,  if  the  disputed  ground  can  be  identified.  It  was  im- 
material by  what  name  he  designated  the  property  in  the 
deed:  Phillpotts  v.  Blasdel,  8  Nev.  61;  Weill  v.  Lucerne 
Min.  Co.,  11  Nev.  200;  Shreve  v.  Copper  Bell  Min.  Co.,  11 
Mont.  309,  28  fac.  315  j  Wetzstein  v.  Largey,  27  Mont.  212, 
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70  Pac.  717.  In  the  case  of  House  v.  Jackson,  24  Or.  89,  32 
Pae.  1027,  the  supreme  court  of  Oregon  said:  ''The  object 
and  purpose  of  a  description  of  real  property  is  to  mark 
out  and  designate  the  boundaries  of  a  portion  of  the  earth's 
surface,  and,  if  this  can  be  done  as  well  by  one  name  as  an- 
other, that  object  has  been  fully  accomplished." 

And  it  makes  no  difference  whether  the  Protection  loca- 
tion was  a  valid  one,  as  against  others,  or  not.  The  name 
"Protection  lode  claim"  simply  identifies  the  property  that 
Colbert  intended  to  convey,  and  he  is  presumed  to  have  in- 
tended, by  his  grant  deed,  to  pass  the  best  title  he  had  in 
the  ground,  by  virtue  of  section  1511  of  the  Civil  Code. 

Plaintiff  contends  that  the  property  conveyed  by  Colbert 
to  Burton  cannot  be  identified  as  any  part  of  the  Emery 
placer  claim.  The  main  portion  of  his  argument,  however, 
is  devoted  to  the  position  that  Burton  could  not  be  a  witness 
himself,  and  that,  therefore,  his  statement  to  the  witness 
Barker,  who  surveyed  the  disputed  ground,  as  to  where  the 
initial  comer  of  the  Protection  was  originally  located,  was 
incompetent  testimony,  without  which  the  attempted  sur- 
vey was  of  no  value  as  evidence.  Our  decision  that  the  de- 
fendants were  competent  witnesses  practically  disposes  of 
this  contention.  Burton  testified  that  he  and  Colbert  lo- 
cated the  Protection  claim,  and  that  he  knew  where  the 
corners  were.  He  says :  *  *  I  showed  Mr.  Barker  the  location 
corners,  and  showed  him  the  northwest  corner.  Colbert 
showed  me  the  corners  and  where  to  put  them  up,  and  he 
ought  to  know.  The  northwest  corner  of  the  Protection  was 
right  at  the  rear  of  Alex.  McKay's  house.  That  post  was 
there  when  I  sold,  and  that  post  is  there  yet.  The  fence  was 
obliterated,  but  the  post  ^*^  was  there.  It  is  in  the  rear  of 
the  house,  right  on  a  line  with  the  northeast  corner.  It  is 
right  where  it  should  be.  I  showed  Mr.  Barker  the  stakes 
last  year,  I  think."  Barker  testified:  "Mr.  Burton  told 
me  that  the  northwest  comer  of  the  Protection  is  the  same 
as  the  northwest  corner  of  the  Emery  placer."  Also:  "I 
took  as  a  starting  point  to  make  the  survey  the  northwest 
corner  of  the  Emery  placer,  and  I  assumed  that  that  was 
the  northwest  comer  of  the  Protection,  and  the  surveys 
were  based  upon  that  statement  of  facts.  I  don't  see  what 
right  I  would  have  to  tell  one  of  the  original  locators  of  the 
claim  that  he  was  telling  an  untruth."  He  then  testified, 
from  a  map  prepared  by  him,  as  to  the  location  and  dimen- 
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sions  of  the  several  pieces  of  ground  in  dispute,  within  the 
exterior  boundaries  of  the  Emery  placer  and  also  of  the  Pro- 
tection lode  claim.  Lawler  testified:  "He  [Colbert]  asked 
me  if  I  had  a  deed  from  McKay.  I  said,  'Yes';  and  he 
said  it  was  as  good  as  any  deed  that  could  be  given  in  the 
United  States.     He  said  I  had  a  perfect  right." 

Defendant  Alex.  J.  McKay  testified:  "When  I  bought 
that  interest  in  the  Protection  lode  claim  from  Burton,  the 
deed  was  given  in  the  presence  of  Charles  Colbert  at  Mr. 
Burton's  house,  where  I  paid  the  money,  laid  the  money  on 
the  table,  and  Charles  Colbert,  for  one  hundred  dollars  I 
gave  Burton,  receipted  for  fifty  dollars  that  he  paid  him  at 
that  time.  It  was  agreed  that  I  should  pay  that  money, 
and  pay  for  the  assessment  work  for  two  years.  Mr.  Col- 
bert said  it  was  all  right,  and  he  seemed  very  anxious  for 
Burton  to  sell  me  that  ground  under  those  conditions.  I 
took  possession  of  the  ground.  Mr.  Colbert  and  Mr.  Bur- 
ton showed  me  the  stakes,  measured  off  that  particular  part 
where  I  concluded  at  the  time  to  build  a  house,  and  I  was 
going  to  put  up  a  stable  there,  me  and  another  man  that 
was  in  the  commission  business.  Mr.  Colbert  showed  me 
the  stakes,  and  measured  off  the  lot  that  they  sold  me — 
measured  it  over  again,  Mr.  Colbert  and  Mr.  Burton 
measured  it  off,  and  put  up  stakes  at  the  corner.  They  both 
did  that.  I  know  what  particular  lot  this  was  that  they 
sold  me.  It  was  in  the  northwest  corner  of  the  Protection 
lode.  It  is  the  same  lot  that  Mr.  Lawler  has  at  this 
*^'*  time,  in  the  northwest  corner  of  the  Emery  placer.  I 
know  where  the  northwest  comer  of  the  Protection  lode 
claim  is,  and  know  where  they  are  with  reference  to  each 
other  on  the  ground."  These  declarations  of  Colbert  were 
admissible  against  his  personal  representative:  Stanley  v. 
Green,  12  Cal.  148.  In  this  latter  case  Mr.  Justice  Field 
said:  "The  law  will  not  declare  the  instrument  void  for  un- 
certainty until  it  has  been  examined  with  all  the  light  which 
contemporaneous  facts  may  furnish." 

We  think  the  testimony  sufficient  to  identify  the  ground 
as  a  part  of  the  Emery  placer  and  to  justify  the  court's 
findings  on  that  branch  of  the  case. 

Where  monuments  or  marks  called  for  in  a  deed  or  grant 
are  lost  or  otherwise  uncertain,  their  location  may  be  proved 
by  parol  evidence:  5  Cyc.  961;  Cobb  v.  Cole,  44  Minn.  278, 
46  N.  W.  364;  Barrett  v.  Murphy,  140  Mass.  133,  2  N.  E. 
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833 ;  Caspar  v.  3'amison,  120  Ind.  58,  21  N.  E.  743 ;  McAlpine 
V.  Reieheneker,  27  Kan.  257;  Smiley  v.  Fries,  104  111.  416. 

We  are  of  opinion,  after  a  careful  examination  of  the 
testimony,  that  it  was  sufficient  to  sustain  the  other  findings 
of  the  court  below. 

The  solution  of  the  foregoing  questions  incidentally  dis- 
poses of  all  other  points  raised  by  the  appellant. 

The  decree  heretofore  entered  by  the  district  court  of 
Silver  Bow  county,  and  the  order  denying  appellant  a  new 
trial,  are  affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


The  General  Rule  that  a  Party  cannot  Testify,  where  the  adverse  party 
i8  an  executor  or  administrator,  to  facts  which  occurred  with  the  de- 
cedent before  his  death,  is  being  departed  from  hy  the  better  authori- 
ties as  calculated  to  defeat  justice  rather  than  to  promote  it:  Cockley 
Milling  Co.  v.  Baun,  75  Ohio  St.  270,  116  Am.  St.  Eop.  741. 

The  After-acquired  Title  of  a  Grantor  usually  inures  to  his  grantee: 
New  England  Mtg.  Co.  v.  Fry,  143  Ala.  637,  111  Am.  St.  Eep.  62,  and 
cases  cited  in  the  cross-reference  note  thereto. 


STATE  V.  MISH. 

[36  Mont.  168,  92  Pac.  459.] 

BUEGLABT — Entry — Information. — Under  a  statute  provid- 
ing that  "every  person  who  enters  any  house,  room  ....  or  other 
building  ....  with  intent  to  commit  grand  or  petit  larceny  or  any 
felony,  is  guilty  of  burglary,"  the  act  of  entry,  to  constitute  burglary, 
must  itself  be  a  trespass,  and  the  information  must  negative  the 
idea  that  the  defendant  at  the  time  of  the  entry  had  the  right  to  en- 
ter, though  the  ownership  of  the  room  or  building  need  not  be  spe- 
cifically alleged,     (p.  347.) 

BUBGLARY — ^Entry — Information. — An  information  charging  a 
defendant  with  willfully,  unlawfully  and  feloniously  attempting  to 
enter  a  certain  room  in  a  certain  house  with  intent  to  commit  larceny, 
sufficiently  negatives  the  idea  that  the  accused  had  a  right  to  enter  at 
the  time  of  the  entry,  and  states  facts  sufficient  to  constitute  an  at- 
tempt to  commit  burglary,     (p.  348.) 

BUBGLABY — Intent  to  Commit  Larceny — Information. — Under 
a  statute  making  it  burglary  to  enter  a  room  or  house  with  intent 
to  commit  petit  as  well  as  grand  larceny,  an  information  charging  a 
defendant  with  willfully,  unlawfully  and  feloniously  entering  a  cer- 
tain room  in  a  certain  house  with  intent  to  commit  larceny,  need  not  be 
construed  to  mean  petit  larceny  only,  and  therefore  the  value  of  the 
articles  sought  to  be  stolen  need  not  be  alleged,     (p.  348.) 
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BUEGLART — Time  of  Entry — Degree. — ^In  charging  burglary, 
it  Ib  not  necessary  to  allege  in  the  information  the  time  of  the  entry, 
whether  day  or  night,  but  the  jury,  if  they  convict,  must  find  the  de- 
gree and  determine  whether  the  burglary  was  committed  in  the  day- 
time or  night-time.     (pp.  349,  350.) 

CBIMINAL  LAW — Degree  of  Crime — ^Determination  by  Court. 
A  provision  of  a  statute  that  upon  a  plea  of  guilty  of  a  crime  dis- 
tinguished into  degrees,  the  court  must,  before  passing  sentence,  de- 
termine the  degree,  relates  only  to  cases  where  a  plea  of  guilty  is  en- 
tered,    (p.  350.) 

CRIMINAL  LAW — Degrees  of  Crime. — Neither  court  nor  jury 
can  fix  any  degree  of  a  crime  which  has  not  been  distinguished  into 
degrees,     (p.  350.) 

BURGLARY — ^Degree  of  Crime — Determination  by  Court. — If 
the  jury  in  finding  a  verdict  of  guilty  of  the  crime  of  attempted 
burglary  leaves  the  punishment  to  be  fixed  by  the  court,  the  court  in 
fixing  the  punishment  is  presumed  to  have  properly  done  so,  and  in 
the  absence  of  the  evidence  from  the  record  on  appeal  it  will  be  pre- 
sumed that  the  court  had  evidence  before  it  justifying  a  finding  that, 
if  guilty  at  all,  the  defendant  was  guilty  of  an  attempt  to  commit 
burglary  in  the  night-time.     (p.  350.) 

Maury  &  Hogevoll,  for  the  appellant. 

A.  J.  Galen,  attorney  general,  and  W,  H.  Poorman,  as- 
sistant attorney  general,  for  the  respondent. 

169  SMITH,  J.  The  defendant  in  this  ease  w^s  convicted 
in  the  district  court  of  Silver  Bow  county  of  an  attempt 
to  commit  the  crime  of  burglary,  and  appeals.  His  counsel 
contends  that  the  information  filed  against  him  does  not 
state  facts  sufficient  to  constitute  a  public  offense,  for  "the 
reason  that  the  information  does  not  show  that  the  room  the 
defendant  entered  was  not  his  own.'-' 

The  charging  part  of  the  information  is  as  follows: 
"That  at  the  county  of  Silver  Bow,  state  of  Montana,  on  or 
about  the  thirteenth  day  of  January,  A.  D.  1906,  and  before 
the  filing  of  this  information,  the  said  defendant,  Tom  Mish, 
did  willfully,  unlawfully,  and  feloniously  attempt  to  will- 
fully, unlawfully,  and  feloniously  enter  that  certain  room 
numbered  59,  in  that  certain  house  known  as  the  'Mullin 
House,'  situate  in  Centerville,  Silver  ^^^  Bow  county,  state 
of  Montana,  with  the  intent  then  and  there  and  therein  will- 
fully, unlawfully  and  feloniously  to  commit  larceny." 

Our  Penal  Code,  section  820,  reads  thus:  "Every  person 
who  enters  any  house,  room,  apartment,  tenement,  shop, 
warehouse,  store,  mill,  barn,  stable,  outhouse  or  other  build- 
ing, tent,  vessel,  railroad  ear,  with  intent  to  commit  grand  or 
petit  larceny  or  any  felony  is  guilty  or  burglary."    Burg- 
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lary,  as  a  common-law  offense  was  the  breaking  and  enter- 
ing of  the  dwelling-house  of  another  in  the  night-time  with 
intent  to  commit  a  felony  therein,  whether  the  felony  was 
committed  or  not:  State  V.  Copenhaver,  35  Mont.  342,  89 
Pac.  61.  It  was  an  offense  against  the  habitation,  and  not 
against  the  property;  6  Cyc.  172;  State  v.  Morrissey,  22 
Iowa,  158.  But  the  attorney  general  contends  that  the 
nature  of  the  entry  is  not  material.  He  says  in  his  brief: 
"The  ownership  of  the  building  entered,  and  the  ownership 
and  value  of  the  goods,  are  immaterial,  except  as  matters  of 
description.  And  if  a  man  enters  his  own  house  for  the  sole 
purpose,  and  with  the  criminal  intent,  to  steal  the  goods  of 
another  therein,  he  is  guilty  of  burglary.  At  least,  if  the 
defendant  at  the  time  had  the  legal  right  and  authority  to 
enter  the  house,  it  is  a  defense,  and  not  a  matter  of  plead- 
ing." 

The  opinion  of  the  court  in  People  v.  Barry,  94  Cal.  481, 
29  Pac.  1026,  seems  to  support  this  contention.  In  that  case 
the  defendant  was  convicted  of  burglary  in  having  entered 
a  grocery  store,  by  the  public  entrance,  during  business 
hours,  with  intent  to  commit  larceny.  The  following  in- 
struction was  requested  by  the  defendant  and  refused,  to 
wit:  "The  defendant  cannot  be  convicted  of  the  crime  if 
he  had  a  right  to  enter  the  store  of  Murry  &  Seegelkin  at  the 
time  alleged  in  the  information,  even  if  you  believe  from  the 
evidence  that  at  the  time  he  entered  he  intended  to  commit 
larceny."  The  California  statute  defining  burglary  is  iden- 
tical with  our  own.  The  court  in  that  case  said:  "Even 
under  the  present  section  of  the  Penal  Code,  many  acts  con- 
stitute burglary  which  but  a  few  years  ago  were  a  different 
offense,  or  no  offense  whatever.  ^''^  As  to  the  acts  which 
shall  constitute  the  crime  of  burglary,  that  is  a  matter  left 
entirely  to  the  policy  of  the  legislature,  within  its  constitu- 
tional powers;  and,  when  that  body  has  said  that  every 
person  who  enters  a  store  with  the  intent  to  commit  larceny 
is  guilty  of  a  burglary,  the  language  is  so  plain  and  simple 
that  rules  of  statutory  construction  are  not  required  to  be 
consulted.  The  meaning  is  patent  upon  the  face  of  the 
statute.  No  words  are  found  in  the  statute  qualifying  the 
character,  kind,  time  or  manner  of  the  entry,  save  that  such 
entry  must  be  accompanied  with  a  certain  intent;  and  it 
would  be  judicial  legislation  for  this  court  to  interpolate 
other  conditions  into  the  section  of  the  code."    Four  of  the 
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justices  concurred  in  the  opinion  on  this  branch  of  the  case, 
and  three  dissented.  Mr.  Justice  De  Haven,  in  dissenting, 
said:  **I  concur  in  the  judgment,  but  dissent  from  so  much 
of  the  opinion  of  Mr.  Justice  Garoutte  as  seems  to  hold  that 
one  who  enters  the  store  of  another  with  intent  to  commit 
larceny  therein  is  guilty  of  burglary,  although  the  entry 
was  open,  and  with  the  actual  and  free  consent  of  the  owner. 
I  do  not  think  that  this  is  a  correct  interpretation  of  our 
statute  defining  the  offense  of  burglary.  I  think,  in  order  to 
constitute  a  burglarious  entry,  the  act  of  entering  must  be 
itself  a  trespass — an  intrusion  into  the  building  alleged  to 
have  been  entered,  an  entry  without  the  consent  of  the 
owner:  State  v.  Moore,  12  N.  H.  42." 

In  the  case  of  State  v.  Moore,  12  N.  H.  42,  above  referred 
to,  the  defendant  was  convicted  of  burglary  for  having  en- 
tered the  barroom  of  a  public  inn  while  he  was  a  guest  at  the 
inn,  with  intent  to  steal  money  from  the  cash  box.  The 
court,  in  setting  aside  a  verdict  of  conviction,  said:  "The 
act  of  stealing  is  evidence  of  the  intent  to  steal ;  but  is  hardly 
sufficient  to  rebut  the  presumption  that  where  he  lawfully 
entered  he  entered  for  a  lawful  purpose.  To  hold  that,  for 
a  lawful  entry,  a  party  could  be  punished,  because,  after 
such  entry,  he  does  an  unlawful  act,  would  be  to  find  him 
guilty  of  a  crime  by  construction,  a  result  which  the  law,  in 
its  endeavors  always  to  ascertain  the  real  intention  of  the 
accused,  invariably,  in  theory,  avoids,  and  which  ^'^^  has 
seldom,  in  modern  times,  happened  in  practice.  A  case  is 
put  by  Lord  Hale,  the  reasoning  of  which  is  analogous  to 
that  we  have  used  in  this  case.  *It  is  not  a  burglarious 
breaking  and  entry  if  a  guest  at  an  inn  open  his  own 
chamber  door,  and  takes  and  carries  away  his  host's  goods, 
for  he  has  a  right  to  open  his  own  door,  and  so  not  a  burg- 
larious breaking':  1  Hale's  Pleas  of  the  Crown,  553,  554. 
If  a  burglary  could  not  be  committed  because  the  party  has 
a  right  to  open  his  own  door,  notwithstanding  the  subsequent 
larceny,  the  same  principle  would  seem  to  be  applicable  here, 
where  the  prisoner  had  a  right  to  enter  the  house,  and 
where,  by  parity  of  reasoning,  his  subsequent  larceny  would 
not  make  his  original  entry  unlawful." 

Thus,  it  will  be  seen  that  these  two  cases  embody  the  ques- 
tion we  are  considering,  and  decide  it  in  different  ways. 
"We  agree  with  the  opinion  of  Judge  De  Haven,  that,  in 
order  to  constitute  a  burglarious  entry,  the  act  of  entry  must 
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be  itself  a  trespass.  It  may  be  that  a  man  may  burglarize 
his  own  house  by  entering  therein,  at  a  time  when  he  has  no 
right  to  enter,  with  intent  to  commit  petit  larceny  or  any 
felony.  But,  when  the  entry  is  lawful,  what  crime  does  he 
commit  by  simply  having  a  felonious  intent  to  steal?  Our 
code  says  that  in  every  crime  there  must  exist  a  union  or 
joint  operation  of  act  and  intent.  If  the  act  of  entry  by  the 
accused  is  rightful,  and  the  intent  to  steal  is  never  executed, 
of  what  is  he  guilty?  The  fallacy  of  any  other  conclusion 
is  brought  forcibly  to  us  when  we  consider  that  in  the  pres- 
ent case  the  defendant  is  simply  accused  of  an  attempt  to 
commit  burglary.  Assume  that  the  room  was  his  own,  and 
that,  at  the  time,  he  had  a  right  to  enter  it.  He  is  then  ac- 
cused of  attempting  to  do  a  lawful  act  with  an  unlawful 
intent,  to  be  thereafter  executed.  The  union  of  act  and 
intent  is  wanting.  If  this  is  attempted  burglary,  wherein 
does  it  differ,  in  its  elements,  from  an  attempt  to  commit 
larceny?  But  the  California  court  says,  in  effect,  that  the 
legislature  has  the  power  to  declare  a  lawful  entry  with  an 
unlawful  intent  burglary.  Without  deciding  whether  the 
legislature  has  the  power  to  declare  an  act  which  is  not 
malum  in  se  unlawful,  except  in  the  reasonable  ^''^  ex- 
ercise of  the  police  power,  we  are  of  opinion  that  the  legis- 
lature in  enacting  our  burglary  statute  had  no  such  inten- 
tion. It  may  be  presumed,  we  think,  that  the  legislature,  in 
defining  burglary  and  larceny,  had  in  mind  the  common-law 
elements  of  those  crimes,  and  intended  to  punish  two  dif- 
ferent classes  of  offenses,  and  two  offenses  analogous,  at  least, 
to  the  common-law  offenses.  Therefore  they  used  the  terms 
"burglary"  and  "larceny." 

The  case  at  bar  is  somewhat  different  from  either  the  Cali- 
fornia case  or  the  one  from  New  Hampshire,  because  it  may 
be  argued  that  no  man  has  a  right  to  enter  either  a  grocery 
store  or  a  barroom  of  another  for  an  unlawful  purpose;  but 
a  man  may  lawfully  enter  his  own  house  or  room  at  any 
time,  provided  he  has  not  parted  with  the  right  to  enter 
at  that  particular  time,  and  the  unlawfulness  of  his  inten- 
tions with  regard  to  acts  contemplated  by  him  after  entry 
cannot,  in  a  criminal  case,  characterize  the  rightful  act  of 
entry:  See  note  to  The  Six  Carpenters'  Case,  1  Smith's 
Leading  Cases,  pt.  1,  259-264. 

We  hold  that  the  information  should  negative  the  idea 
that  the  defendant  at  the  time  of  entry  had  the  right  to 
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enter,  or,  in  other  words,  should  show  that  'the  entry  was  a 
trespass.  It  does  not  necessarily  follow  that  the  ownership 
of  the  room  or  building  must  be  specifically  alleged,  al- 
though, where  this  is  known  to  the  pleader,  it  would  be  the 
safer  practice  to  do  so.  The  name  of  the  person  having  the 
right  of  possession,  other  than  the  defendant,  may  be  al- 
leged, or,  in  the  absence  of  such  allegation,  terms  should  be 
employed  indicating  that  the  defendant  at  the  time  of  entry 
was  a  trespasser :  Wilson  v.  State,  34  Ohio  St.  199 ;  Beall  v. 
State,  53  Ala.  460.  In  the  case  of  Commonwealth  v.  Perris, 
108  Mass.  1,  it  was  held  that  under  a  burglary  statute  that 
was  silent  as  to  the  ownership  of  the  building,  the  charge 
must  aver  that  the  building  was  the  property  of  another 
than  the  defendant.  "We  think,  however,  that  a  wrongful 
entry  is  all  that  is  necessary  to  be  alleged  and  proved  under 
our  statute. 

In  the  case  at  bar  the  defendant  is  accused  of  willfully, 
unlawfully,  and  feloniously  attempting  to  willfully,  unlaw- 
fully, ^''*  and  feloniously  enter  room  59  in  the  Mullin 
House.  We  think  this  is  sufficient,  although  any  extension 
of  the  license  to  so  plead  might  be  fraught  with  danger. 
However,  it  is  impossible  to  conceive  that  the  defendant 
could  unlawfully  enter  a  room  without  committing  a  tres- 
pass. 

Again,  it  is  urged  by  appellant  that  he  is  charged  with 
having  intended  to  commit  larceny,  and  that  this  should  be 
construed  as  an  attempt  to  commit  petit  larceny  only.  He 
cites  the  case  of  Territory  v.  Duncan,  5  Mont.  478,  6  Pac. 
353,  where  this  court  held  that,  in  order  to  constitute  the 
crime  of  burglary  in  the  daytime,  there  must  be  a  breaking 
and  entering  with  intent  to  commit  a  felony,  and  conse- 
quently the  facts  which  make  up  the  constituent  elements 
of  the  felony  and  which  show  the  intent  to  commit  the  same 
must  be  alleged.  The  court  also  held  that  an  allegation 
that  the  entry  was  made  with  intent  to  commit  grand  lar- 
ceny, without  averring  the  value  of  the  property  intended 
to  be  stolen,  was  insufficient.  The  burglary  statute  under 
which  the  defendant  in  that  case  was  prosecuted  read: 
"Every  person  who  shall  break  and  enter  any  dwelling  or 
other  house,  with  the  intent  to  commit  murder,  rape  or 
robbery,  or  any  other  felony,  in  the  daytime,  shall  be  guilty 
of  burglary."  The  court  said:  "It  is  not  a  felony  and  is 
not  burglary,  under    this    statute,    to    break    and    enter    a 
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dwelling-honse  in  the  daj^time  with  intent  to  steal  goods  and 
chattels  of  less  than  fifty  dollars  in  value."  But  our  Penal 
Code  (section  820  supra)  makes  it  burglary  to  enter  a 
house  or  room  with  intent  to  commit  petit  larceny,  so  that 
the  Duncan  case  (5  Mont.  478,  6  Pac.  353)  has  no  appli- 
cation. 

The  jury  returned  the  following  verdict  in  this  case: 
**We,  the  jury  in  the  above-entitled  action,  find  the  defend- 
ant, Tom  Mish,  guilty  of  the  crime  of  attempted  burglary, 
and  leave  the  punishment  to  be  fixed  by  the  court."  The 
court  imposed  a  sentence  of  seven  and  one-half  years  in  the 
state's  prison.  Defendant's  counsel  argues  that  "the  court 
could  not  tind  the  degree  of  the  crime,"  and  consequently 
could  not  pronounce  a  lawful  sentence.  Burglary,  under 
our  Penal  Code,  is  divided  into  two  degrees,*  viz.,  Imrglary 
in  the  night-time,  which  is  burglary  ^"^^  in  the  first  degree 
and  punishable  by  imprisonment  in  the  state's  prison  for  a 
term  of  from  one  to  fifteen  years;  and  burglary  in  the  day- 
time, which  is  burglary  in  the  second  degree,  and  punishable 
by  imprisonment  in  the  state's  prison  for  a  term  not  ex- 
ceeding five  years.  While  burglary  is  distinguished  into  de- 
grees, for  the  purpose  of  fixing  the  punishment,  an  attempt 
to  commit  burglary,  while  a  crime,  is  not  divided  into  de- 
grees. 

Section  1229  of  the  Penal  Code  reads,  in  part,  as  follows: 
"An  act  done  with  intent  to  commit  a  crime  and  tending  but 
failing  to  effect  its  commission,  is  an  attempt  to  commit  that 
crime." 

Paragraphs  1  and  2  of  section  1230  of  the  Penal  Code 
provide : 

"1.  If  the  offense  so  attempted  is  punishable  by  im- 
prisonment in  the  state  prison  for  five  years,  or  more,  or  by 
imprisonment  in  the  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  state  prison, 
or  in  the  county  jail,  as  the  case  may  be,  for  a  term  not  ex- 
ceeding one-half  the  longest  term  of  imprisonment  pre- 
scribed upon  a  conviction  of  the  offense  so  attempted. 

"2.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  state  prison  for  any  term  less  than  five  years, 
the  person  guilty  of  such  attempt  is  punishable  by  imprison- 
ment in  the  county  jail  for  not  more  than  one  year.'* 
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In  charging  burglary,  it  is  not  necessary  to  allege  in  the 
information  the  time  of  the  entry  (State  v.  Copenhaver, 
35  Mont.  342,  89  Pac.  61)  ;  but  the  jury,  if  they  convict, 
must  find  the  degree  in  accordance  with  section  2145  of  the 
Penal  Code.  Section  2211  of  the  Penal  Code  provides  that,^ 
upon  a  plea  of  guilty  of  a  crime  distinguished  into  degrees, 
the  court  must,  before  passing  sentence,  determine  the  de- 
gree. This  provision,  however,  relates  only  to  cases  where 
a  plea  of  guilty  is  entered.  Neither  the  court  nor  jury 
could  fix  any  degree  of  this  crime  because  it  has  no  degree. 
The  court  fixed  the  punishment,  and  is  presumed  to  have 
properly  done  so.  The  evidence  is  not  before  us.  For  aught 
we  know,  there  was  no  controversy  at  the  trial  as  to  the 
time  ^''^  of  the  alleged  offense.  The  defendant  may  have  ad- 
mitted upon  the  witness  stand  that  the  acts  committed  by 
him,  while  not  criminal,  were,  in  fact,  done  between  sunset 
and  sunrise.  We  presume  that  there  was  evidence  at  the 
trial  that  justified  the  court  in  finding  that,  if  the  defend- 
ant was  guilty  at  all,  he  was  guilty  of  an  attempt  to  commit 
burglary  in  the  night-time:  State  v.  Shepphard,  23  Mont. 
323,  58  Pac.  868;  State  v.  Gordon,  35  Mont.  458,  90  Pac. 
173.  The  presumption  is  strengthened  in  this  case  by  the 
fact  that  the  court  told  the  jury  that,  if  they  elected  to  fix 
the  punishment,  they  could  fix  it  at  not  exceeding  one-half 
of  the  maximum  punishment  for  burglary  in  the  first  degree, 
and  no  complaint  is  made  of  this  instruction. 

The  judgment  of  the  district  court  of  Silver  Bow  county 
is  affirmed. 

Mr.  Justice  Holloway  concurs. 

BRANTLY,  C.  J.  I  dissent  from  that  portion  of  the  fore- 
going opinion  in  which  it  is  held  that  the  verdict  of  the  jury 
is  sufficient. 

Section  1229  of  the  Penal  Code  defines  attempts.  If  there 
were  a  provision  prescribing  generally  the  punishment  for 
such  crimes,  without  reference  to  the  punishments  inflicted 
for  the  commission  of  the  crimes  themselves,  a  general  ver- 
dict such  as  was  returned  in  this  case  would  be  sufficient. 
Logically  it  would  be  responsive  to  every  issue  in  the  case. 
But  section  1230,  in  adjusting  the  punishments  to  be  im- 
posed in  such  cases,  does  so  with  special  reference  to  the 
punishments  imposed  for  the   consummated  crimes.     Now,. 
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burglary  is  distinguished  into  degrees;  burglary  in  the 
night-time  being  of  the  first  degree,  and  burglary  in  the  day- 
time being  of  the  second  degree:  Pen.  Code,  see.  820.  For 
the  former  the  punishment  is  imprisonment  in  the  state 
prison  for  not  less  than  one  nor  more  than  fifteen  years ;  for 
the  latter  like  imprisonment  for  not  more  than  five  years: 
Pen.  Code,  sec.  822. 

^"^"^  In  charging  the  crime  of  burglary,  it  is  sufficient  to 
charge  it  generally,  and  leave  the  jury  to  find  the  degree 
upon  the  evidence  (State  v.  Copenhaver,  35  Mont.  342,  S9 
Pac.  61),  as  under  the  statute  they  must  do  (Pen.  Code,  sec. 
2145).  This  they  must  do  whether  they  leave  the  punish- 
ment to  be  fixed  by  the  court  or  not,  and  for  the  reason  that 
the  degree  in  such  cases  depends  upon  inferences  to  be 
drawn  from  disputed  facts;  and  since  the  defendant  is  en- 
titled to  a  trial  by  a  jury,  he  is  entitled  to  have  the  jury 
determine  every  issue  of  fact  in  the  case.  It  must,  then^ 
logically  follow  that  where  the  charge  is  an  attempt  to  com- 
mit a  crime  which  is  distinguished  into  degrees,  as  in  case 
of  burglary,  the  charge  may  be  made  generally  of  an  at- 
tempt to  commit  the  crime,  but  the  jury  should  find  the 
degree  of  the  crime  which  was  attempted;  otherwise,  they 
cannot  fix  the  punishment,  as  they  may  do:  Pen.  Code,  sec. 
2150.  Section  1230,  supra,  prescribing  the  punishment  to 
be  imposed  in  such  cases,  requires  a  finding  of  this  kind; 
for  an  attempt  to  commit  burglary  in  the  first  degree  is 
punishable  under  subdivision  1  of  that  section,  and  an  at- 
tempt to  commit  burglary  in  the  second  degree  is  punishable 
under  subdivision  2. 

Section  2151,  it  seems  to  me,  has  no  application  to  a  case 
of  this  kind.  It  seems  applicable  to  those  cases  only,  ex- 
cepting, of  course,  judgments  rendered  upon  pleas  of  guilty, 
wherein  the  jury  have  made  every  finding  necessary  to  en- 
able them  to  fix  the  punishment,  but  cannot  agree  upon  the 
extent  of  it  within  the  limitations  prescribed  by  the  statutes. 
In  such  cases,  if  they  fail  or  neglect  to  fix  it,  the  court  may 
declare  it,  but  not  otherwise.  If  they  fail  to  make  every 
finding  necessary  for  this  purpose,  the  court  may  not,  in  my 
opinion,  hear  evidence  or  examine  the  evidence  submitted  at 
the  trial  and  make  an  additional  finding  of  fact,  and  then 
determine  under  which  subdivision  of  section  1230  the 
punishment  should  be  administered.  The  verdict  is  not  re- 
sponsive to  one  of  the  material  issues  in  the  case. 
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*'''®  The  only  authority  I  have  found  directly  id  point  is 
the  case  of  People  v.  Travers,  73  Cal.  580,  15  Pac.  293. 
With  the  conclusion  stated  therein  I  agree. 


The  Essentials  of  an  Indictment  for  Burglary  are  considered  in  the 
note  to  People  v.  Richards,  2  Am.  St.  Rep,  392.  A  breaking,  to  con- 
stitute the  crime  of  burglary,  may  be  by  any  act  of  physical  force, 
however  slight,  by  which  the  obstruction  to  entering  is  removed:  Fer- 
guson V.  State,  52  Neb.  432,  66  Am.  St.  Rep.  512;  Clairborne  v.  State, 
113  Am.  St.  Rep.  261,  106  Am.  St.  Rep.  833;  Gaddie  v.  Commonwealth, 
117  Ky.  468,  111  Am.  St.  Rep.  259.  It  is  not  necessary  that  the  act 
of  entry  be  a  trespass  or  without  the  consent  of  the  owner,  provided 
it  is  with  intent  to  steal:  People  v.  Brittain,  142  Cal.  8,  100  Am.  St. 
Rep.  95. 


PICKET    PUBLISHING     COMPANY    v.     BOARD     OP 

COUNTY  COMMISSIONERS. 

[36  Mont.  188,  92  Pac.  524.] 

PUBLIC  CONTRACTS— Validity— Duration— Public  Policy— If 
a  board  of  county  commissioners  has  express  power  to  make  a  public 
printing  contract  at  any  time  during  its  term  of  office  for  a  term 
not  exceeding  the  limit  fixed  by  statute,  a  contract  of  that  character 
made  by  such  board  a  few  weeks  before  the  expiration  of  its  term  of 
office  and  upon  the  expiration  of  a  prior  contract  is  not  contrary  to 
public  policy,  and,  in  the  absence  of  fraud,  is  valid  and  binding  upon 
an  incoming  board  of  county  commissioners,  although  it  extends  far 
into  their  term  of  office,     (p.  356.) 

PUBLIC  POLICY — ^How  Determined. — A  court  cannot  arbi- 
trarily declare  an  act  or  contract  void  as  against  public  policy,  as  the 
public  policy  of  the  state  must  be  determined  from  legislative  declara- 
tions, or,  in  the  absence  thereof,  from  judicial  decisions,     (p.  357.) 

PUBLIC  CONTRACTS — Power  of  Boards — Abuse  of. — Although 
the  power  conferred  by  statute  upon  a  board  of  county  commissioners 
to  let  contracts  for  public  printing  for  a  certain  term  may  be  abused 
in  a  given  instance,  that  of  itself  is  not  a  sufficient  reason  for  holding 
that  such  power  does  not  exist,  or  ought  not  to  be  exercised,     (p.  358.) 

A.  J.  Galen,  attorney  general,  and  E.  M.  Hall,  assistant 
attorney  general,  for  the  appellant. 

i8»  HOLLOWAY,  J.  In  December,  1904,  the  board  of 
county  commissioners  of  Carbon  county  entered  into  a  con- 
tract for  the  county  printing  for  a  term  of  two  years.  Upon 
the  expiration  of  that  contract,  in  December,  1906,  the  same 
board  entered  into  a  contract  with  the  Picket  Publishing 
Company,  plaintiff  and  respondent  herein,  by  the  terms  of 
which  that  company  agreed  to  do  the  public  printing  for 
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Carbon  county  for  two  years  from  December  11,  1906,  at 
a  certain  specified  rate,  payments  to  be  made  quarterly.  The 
personnel  of  the  board  of  county  commissioners  was  entirely 
changed  by  the  election  in  November,  *^®  1906,  the  new  board 
<^oming  into  existence  in  January,  1907.  On  January  22, 
1907,  the  new  board,  without  the  knowledge  or  consent  of 
the  Picket  Publishing  Company,  made  and  entered  upon  its 
minutes  an  order  which  assumed  to  abrogate  and  set  aside 
the  contract  of  December,  1906,  made  by  the  old  board. 
This  action  was  thereupon  commenced  by  the  Picket  Pub- 
lishing Company  to  restrain  the  new  board  from  violating 
that  contract.  A  temporary  injunction  was  issued.  The  de- 
fendant interposed  a  demurrer  to  the  amended  complaint  and 
filed  a  motion  to  dissolve  the  injunction.  The  demurrer  and 
motion  were  overruled.  The  defendant  declined  to  plead  fur- 
ther, its  default  was  entered,  and,  upon  a  hearing  had,  a 
judgment  was  rendered  and  entered  in  favor  of  the  plaintiff, 
which  made  perpetual  the  injunction  and  awarded  plaintiff 
its  costs.  From  the  order  refusing  to  dissolve  the  injunc- 
tion and  from  the  final  judgment,  the  defendant  appeals. 

It  is  contended  on  behalf  of  the  appellant  that  a  contract 
of  this  character  entered  into  by  the  outgoing  board,  which 
contract  extends  beyond  the  term  of  such  board  and  tends  to 
bind  the  incoming  board,  is  void,  and  numerous  cases  are  cited 
in  support  of  that  contention:  First  Nat.  Bank  v.  Peck,  43 
Kan.  643,  23  Pac.  1077;  Shelden  v.  Butler  County,  48  Kan. 
356,  29  Pac.  759,  16  L.  R.  A.  257 ;  Coffee  County  v.  Smith, 
50  Kan.  350,  32  Pac.  30;  Milliken  v.  Edgar  County,  142 
111.  528,  32  N.  E.  493,  18  L.  R.  A.  447;  Board  of  Commis- 
sioners of  Jay  County  v.  Taylor,  123  Ind.  148,  23  N.  E. 
752,  7  L.  R.  A.  160;  Morrison  v.  Board  of  Commrs.,  16  Ind. 
App.  317,  44  N.  E.  65,  1012;  Vacheron  v.  New  York  City, 
34  Misc.  Rep.  420,  69  N.  Y.  Supp.  608;  Hudson  County 
V.  Layton,  28  N.  J.  L.  244;  Franklin  County  v.  Ranck,  9 
Ohio  C.  C.  301 ;  State  v.  Platner,  43  Iowa,  140. 

The  case  of  First  Nat.  Bank  v.  Peck,  43  Kan.  643,  23 
Pac.  1077,  arose  out  of  an  attempt  on  the  part  of  the  First 
National  Bank  of  Medicine  Lodge  to  compel  the  board  of 
county  commissioners  to  deposit  the  public  moneys  of  that 
county  in  such  bank,  and  set  up  a  contract  made  with  the 
old  board  for  a  term  of  three  years.  Under  the  Kansas  stat- 
utes public  moneys  are  required  to  be  deposited  in  some  bank 
Am.  St.  Rep,,  Vol.  122—23 
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****  or  banks  and  interest  collected  on  the  average  daily  bal- 
ances, but  the  matter  of  choosing  the  particular  depository  or 
depositories,  and  the  character  of  security  to  be  required,  are 
left  to  the  discretion  of  the  several  boards.  The  court  held 
that,  since  the  credit  of  the  designated  depository  might  be- 
come impaired  or  the  security  furnished  valueless,  it  would 
be  manifestly  injurious  to  the  public  welfare  and  against 
public  policy  to  permit  a  board  of  county  commissioners  to 
bind  the  county  to  deposit  in  a  particular  bank  for  a  long 
period  of  time. 

Shelden  v.  Butler  County,  48  Kan.  356,  29  Pac.  759,  16 
L.  R.  A.  257,  arose  out  of  the  attempted  breach  of  a  print- 
ing contract.  The  court  held  that,  since  there  is  not  any  limit 
fixed  by  law  upon  the  time  during  which  a  printing  con- 
tract may  run,  therefore,  if  the  old  board  could  contract 
for  more  than  one  year,  it  could  likewise  for  a  long  term  of 
years — almost  an  indefinite  time.  In  view  of  this,  and  since 
under  the  statutes  of  Kansas  the  board  is  required  to  reor- 
ganize once  a  year,  the  powers  of  the  board  must  be  held  to  be 
limited,  in  matters  of  this  character,  to  the  making  of  a  con- 
tract which  does  not  extend  beyond  one  year. 

Coffee  County  v.  Smith,  50  Kan.  350,  32  Pac.  30,  was  de- 
cided by  the  same  court,  and  the  same  result  reached  upon 
the  same  principles. 

Millikin  v.  Edgar  County,  142  111.  528,  32  N.  E.  493, 
18  L.  R.  A.  447,  was  a  controversy  between  the  keeper  of 
the  county  poor  and  the  board  of  supervisors.  The  old  board 
entered  into  a  contract  with  Milliken  to  act  as  keeper  for  three 
years.  The  new  board  annulled  that  contract,  and  this  action 
resulted.  The  court  held  that,  as.  there  was  not  any  limit 
expressly  imposed  by  law  upon  the  time  during  which  such  a 
contract  might  run,  therefore,  if  it  could  be  made  to  run  for 
a  term  beyond  that  of  the  board  making  it,  it  might  likewise 
be  made  to  run  for  many  years ;  but  the  court,  construing  the 
statute  of  Illinois  authorizing  the  employment  of  such  keeper 
with  other  provisions  of  the  laws  of  that  state — which  are  not 
set  out  in  the  opinion — reached  the  conclusion  that  the  legis- 
lative intent  was  to  limit  the  term  of  such  employment  by  any 
board  to  one  year. 

^^^  In  the  case  of  Board  of  Commrs.  of  Jay  County  v. 
Taylor,  123  Ind.  148,  23  N.  E.  752,  7  L.  R.  A.  160,  the  court 
particularly  characterizes  the   contract  under  consideration 
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in  that  case  as  one  which  was  not  for  the  public  welfare, 
and,  since  it  provided  for  the  employment  of  a  legal  ad- 
viser to  the  board,  the  old  board  ought  not  to  be  permitted 
by  such  a  contract  to  impose  upon  the  new  board  an  attor- 
ney in  whom  the  new  board  might  not  have  any  confidence. 
The  court  held  that  the  contract  was  void  as  against  public 
policy. 

Morrison  v.  Board  of  Commrs.,  16  Ind.  App.  317,  44  N. 
E.  65,  1012,  arose  out  of  the  attempt  by  a  county  auditor, 
after  his  successor  had  been  elected  and  eighteen  months  be- 
fore the  next  election,  to  bind  his  county  by  a  contract  which 
he  made  with  a  printing-house  to  furnish  the  necessary  elec- 
tion blanks,  books,  etc.,  for  such  election.  The  court  held  that 
the  outgoing  auditor  had  not  the  power  to  make  the  contract, 
and,  on  rehearing,  said  that,  if  such  a  contract  could  be  made, 
it  would  be  void  as  against  public  policy. 

The  contract  which  gave  rise  to  the  case  of  Vacheron  v. 
New  York  City,  34  Misc.  Kep.  420,  69  N.  Y.  Supp.  608,  was 
made  in  1891  to  run  for  a  period  of  ten- years,  and  provided 
for  the  employment  of  Vacheron  to  do  certain  road  work 
for  that  time.  The  court  held  that  since  the  act  of  the 
legislature  providing  for  the  charter  of  Greater  New  York 
prescribed  that  such  charter  should  become  effective  on  the 
first  day  of  January,  1898,  the  contract  with  Vacheron  ex- 
pired on  that  date,  since  under  the  charter  the  board  of  super- 
visors did  not  have  control  of  that  particular  character  of 
work. 

In  Hudson  County  v.  Layton,  28  N.  J.  L.  244,  and  State 
V.  Platner,  43  Iowa,  140,  it  was  held  in  each  instance  that 
the  contract  in  question  operated  in  violation  of  a  statute 
of  the  respective  states. 

In  Franklin  County  v.  Ranck,  9  Ohio  C.  C.  301,  the  Ohio 
circuit  court  held  that  the  contract  by  the  outgoing  board 
with  a  person  to  act  as  janitor  of  the  courthouse  for  the 
next  ensuing  year  was  not  binding  upon  the  incoming  board, 
and  concluded  that  such  contract  is  "not  only  evidence  of 
unseemly  conduct  on  the  part  of  the  members  of  the  board, 
but  in  its  object,  operation,  and  tendency,  is  calculated  to 
be  prejudicial  to  the  public  interests  and  is  against  public 
policy,  and  void." 

*®*  In  our  opinion,  every  case  cited  above  is  clearly  dis- 
tinguishable in  the  facts  from  the  one  now  before  us.    Those 


356  American  State  Reports,  Vol.  122.  [Mont. 

cases  divide  themselves  into  two  classes:  (a)  Those  in  which 
it  is  held  that  the  board  or  officer  did  not  have  the  power  to 
make  the  contract  under  consideration;  and  (b)  those  hold- 
ing that  such  contracts  are  void  as  against  public  policy. 

Our  Political  Code  (section  4230,  subdivision  20)  particu- 
larly authorizes  the  board  of  county  commissioners  to  enter 
into  a  contract  for  public  printing.  It  provides:  "The 
board  of  county  commissioners  has  jurisdiction  and  power 
under  such  limitations  and  restrictions  as  are  prescribed  by 
law:  ....  20.  To  contract  for  the  county  printing,  and 
provide  books  and  stationery  for  county  officers."  And 
■with  equal  particularity  the  same  code,  in  section  4233,  limits 
the  term  of  such  a  contract  to  two  years,  in  this  language: 
■"No  such  contract  for  printing  shall  extend  for  more  than 
two  years. ' ' 

First,  then,  it  becomes  a  question  of  the  power  of  the  out- 
going board  of  Carbon  county  to  make  a  contract  for  public 
printing  for  a  term  not  exceeding  the  limit  fixed  by  statute. 
That  the  board  has  the  power  to  make  a  contract  for  public 
printing  is  not  open  to  question.  The  code  above  specifically 
grants  the  power,  and  there  is  not  any  limitation  or  restriction 
imposed  by  law  upon  that  power,  save  only  that  it  shall  be  for 
printing  for  which  the  county  may  be  chargeable,  and  the 
further  limitations  as  to  prices  to  be  paid  and  the  term  for 
which  such  contract  shall  run  as  stated  above.  The  power  to 
make  the  contract  is  specifically  granted ;  but  the  time  when 
such  power  shall  be  exercised  is  not  limited  or  prescribed. 
Therefore  we  say  that  the  proposition  is  incontrovertible  that 
it  may  be  exercised  at  any  time  during  the  term  of  the  board, 
when  a  prior  contract  for  such  work  has  expired  or  is  about  to 
expire,  and,  so  far  as  the  power  of  the  board  is  concerned,  it  is 
just  as  ample  and  complete  the  last  week  of  the  board's  official 
existence  as  at  any  time  prior  thereto.  The  making  of  such  a 
contract  at  a  time  near  the  close  of  the  official  career  of  an  out- 
going board  may,  in  some  instances,  savor  of  bad  faith  or  even 
*®'*  of  fraud ;  but  there  is  not  any  charge  of  bad  faith  or  fraud 
in  this  instance.  The  board  having  the  power  to  make  a 
printing  contract  at  any  time  during  its  term,  when  such  a 
contract  is  to  be  let,  and  the  code  having  expressly  authorized 
such  a  contract  to  be  made  for  a  term  not  exceeding  two 
years,  and  the  contract  under  consideration  being  of  that 
character,  it  was  valid  and  binding  upon  the  new  board  as 
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upon  the  old  one  (Board  of  Commissioners  of  Jay  County 
V.  Taylor,  123  Ind.  148,  23  N.  E.  752,  7  L.  R.  A.  160),  in 
the  absence  of  fraud  in  its  making,  unless  the  contract  is  void 
as  against  public  policy. 

Second:  Can  it  be  said  that  this  contract  falls  within  the 
second  class  of  cases  above,  and  is  void  as  against  public  pol- 
icy? In  determining  whether  any  matter  is  against  public 
policy,  we  are  not  left  without  any  criterion  by  which  to  be 
guided  in  this  state;  and  neither  can  this  court  arbitrarily 
declare  an  act  or  contract  under  that  ban.  The  public  pol- 
icy of  this  state  is  to  be  determined  from  legislative  declara- 
tions, or,  in  the  absence  of  any  such  declarations,  from  judi- 
cial decisions.  In  MacGinniss  v.  Boston  &  Montana  Con. 
C.  &  S.  Min.  Co.,  29  Mont.  428,  75  Pac.  89,  this  court  said: 
"The  public  policy  of  the  state  varies  from  time  to  time. 
It  is  not  to  be  measured  by  the  private  convictions  or  notions 
of  the  persons  who  happen  to  be  exercising  judicial  func- 
tions, but  by  reference  to  the  enactments  of  the  law-making 
power,  and,  in  the  absence  of  them,  to  the  decisions  of  the 
courts."  There  is  not  anything  in  the  discussions  of  this 
court  which  militates  against  the  validity  of  a  contract  of 
this  character. 

Our  code,  in  considering  the  subject  of  contracts,  declares : 
"That  is  not  lawful  which  is:  (1)  Contrary  to  an  express  pro- 
vision of  law;  (2)  contrary  to  the  policy  of  express  law, 
though  not  expressly  prohibited;  or  (3)  otherwise  contrary 
to  good  morals":  Civ.  Code,  sec.  2240. 

This  contract  is  not  one  which  is  contrary  to  any  express 
provision  of  law;  and  neither  can  it  be  classed  as  one  con- 
trary to  good  morals.  It  is  not  a  contract  which  can  be  said 
to  be  against  the  policy  of  express  law,  for,  as  indicated 
above,  the  legislature  ^^'^  particularly  clothed  the  board! 
with  power  to  make  such  contract,  and,  while  it  could  have 
limited  the  duration  of  such  contract  to  the  term  of  the 
board  making  it,  it  did  not  do  so,  but  fixed  the  limit  of  its 
duration  at  two  years.  When  the  legislature  by  express  pro- 
vision of  law  thus  fixed  the  limit  of  duration  of  such  a  con- 
tract, such  legislative  declaration  excludes  the  idea  that  a 
contract  drawn  according  to  the  mandate  of  the  law,  and 
for  a  term  not  exceeding  the  limit  so  prescribed,  can  Jje 
against  the  policy  of  the  law. 
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It  is  no  argument  to  say  that  the  power  thus  given  to  these 
several  boards  may  sometimes  be  abused.  The  mere  fact  that 
such  authority  may  be,  or  in  fact  is,  abused  in  any  given  in- 
stance, is  not  itself  a  reason  for  holding  that  such  power  does 
not  exist  or  ought  not  to  be  exercised. 

In  support  of  our  conclusion,  we  cite  Board  of  Commission- 
ers V.  Shields,  130  Ind.  6,  29  N.  E.  385;  Reubelt  v.  School 
Town  of  NoblesviUe,  106  Ind.  478,  7  N.  E.  206;  Webb  v. 
Spokane  County,  9  Wash.  103,  37  Pac.  282;  Liggett  v. 
Board  of  Commissioners,  6  Colo.  App.  269,  40  Pac.  475. 

We  have  not  considered  the  question  of  the  appropriate 
remedy  in  a  case  of  this  kind,  since  in  this  particular  in- 
stance that  question  is  purely  academic. 

We  think  the  judgment  and  order  of  the  district  court 
should  be  affirmed;  and  it  is  so  ordered. 

Mr.  Chief  Justice  Brantly  and  Mr,  Justice  Smith  con- 
cur. 


Contracts  Entered  into  "by  a  County  Board  extending  beyond  the  term 
of  oflB.ce  of  its  members  and  depriving  their  successors  of  their  proper 
powers  in  the  premises  are  of  doubtful  validity,  although  they  have 
in  some  cases  been  upheld:  Liggett  v.  Kiowa  County,  6  Colo.  App. 
269,  40  Pac.  375;  Milliken  v.  Edgar  County,  142  111.  528,  32  N.  E.  493, 
18  L.  E.  A.  447;  Pulaski  County  v.  Shields,  130  Ind.  6,  29  N.  E.  385; 
Jay  County  v.  Taylor,  123  Ind.  148,  23  N.  E.  753,  7  L.  E.  A.  160; 
State  V.  Platner,  43  Iowa,  140;  CoflPey  County  v.  Smith,  50  Kan.  350, 
32  Pac.  30;  Hudson  County  v.  Layton,  28  N.  J.  L.  244;  Vacheron  v. 
New  York,  34  Misc.  Eep.  420,  69  N.  Y.  Supp.  608;  Webb  v.  Spokane 
County,  9  Wash.  103,  37  Pae.  282. 


McQUEENEY  v.  TOOMEY. 

[36  Mont.  282,  92  Pac.  561.] 

EXECUTION  SAIiES — Action  to  Enjoin — Suflaciency  of  Com- 
plaint.— A  complaint  in  an  action  to  enjoin  the  levying  of  an  execu- 
tion issued  on  a  deficiency  judgment,  alleging  that  an  execution  haa 
been  issued  in  a  case  wherein  a  certain  party  was  defendant,  that 
the  sheriflf  has  levied  upon  and  sold  the  property  in  dispute  as  the 
property  of  such  party,  who  thereafter,  for  value  conveyed  the  prop- 
erty by  good  and  sufficient  deed  to  plaintiff,  suflSciently  alleges  the 
ownership  of  such  party  in  the  absence  of  demurrer  or  other  direct 
attack  in  the  trial  court,     (pp.  361,  362.) 

EXECUTION  SALES — Effect  of  Redemption. — Under  the  Mon- 
tana statute,  if  real  estate  is  sold  under  execution  and  bid  in  by  the 
judgment  creditor  for  less  than  the  amount  of  his  judgment,  the  judg- 
ment debtor  may  transfer  the  interest  remaining  in  him  during 
the  period  allowed  by  law  for  redemption,  to  a  third  person,  who  by 
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redeeming  from  the  execution  sale  gets  a  legal  title,  free  from  the 
lien  of  a  deficiency  judgment  theretofore  entered,      (p.  362.) 

EXECUTION  SALE— Legal  Title,  When  Passes  by.— Under  the 
codes  of  civil  procedure  of  California  and  Montana,  an  execution  sale 
immediately  transfers  the  legal  title  to  the  purchaser,  leaving  in  the 
judgment  debtor  simply  the  right  to  redeem,     (p.  368.) 

J.  J.  McHatton  and  J.  G.  Brown,  for  the  appellant 

J.  Lindsay,  for  the  respondent. 

286  SMITH,  J.  The  district  court  of  Silver  Bow  county 
tried  this  cause  without  a  jury,  and  made  the  following  find- 
ings of  fact  and  conclusions  of  law: 

"FINDINGS  OF  FACT. 

"In  the  above-entitled  action,  the  court  finds  upon  the  tes- 
timony submitted  the  following  facts : 

"1.  The  court  finds  that  an  execution  was  duly  issued  out 
of  the  above-entitled  court  in  a  cause  wherein  the  defend- 
ant in  this  action,  John  Toomey,  was  plaintiff,  and  one  M.  V. 
Conroy  was  defendant,  which  execution  was  delivered  to  John 
J.  Quinn,  sheriff  of  the  county  of  Silver  Bow,  state  of  Mon- 
tana, a  defendant  in  this  cause ;  and  that,  in  pursuance  of  said 
execution,  said  sheriff  levied  upon  and  sold  the  property  de- 
scribed in  the  complaint  in  this  action  as  the  property  of 
said  M.  V.  Conroy. 

"2.  The  court  further  finds  that  the  plaintiff  herein,  John 
H.  McQueeney,  subsequent  to  the  date  of  said  sale,  aoid 
prior  to  the  expiration  of  the  one  year  allowed  by  law  within 
which  redemption  of  the  said  property  might  be  made,  for  a 
valuable  consideration  purchased  from  the  said  M.  V.  Con- 
roy all  his  right,  title,  and  interest  in  the  property  described 
in  the  complaint  herein,  and  received  a  deed  therefor,  and 
that  he  is,  at  the  time  of  this  trial,  and  was  since  the  twenty- 
seventh  day  of  September,  1905  (the  date  of  the  purchase 
of  said  property),  the  owner  of  the  whole  of  the  said  prop- 
erty. 

"3.  The  court  further  finds  that  on  the  thirtieth  day  of 
September,  1905,  and  within  one  year  after  the  date  of  the 
purchase  by  him  of  said  premises,  plaintiff  duly  redeemed 
the  same,  by  causing  notice  of  redemption  to  be  made  and 
fierved  on  the  said  John  J.  Quinn,  sheriff  aforesaid,  and  on 
the  county  clerk  of  Silver  Bow  county,  Montana,  by  which 
said  notice  plaintiff  claimed  the  right  of  redemption;  and  on 
the  same  day  plaintiff  paid  to  the  said  sheriff  the  sum  of 
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three  hundred  and  ninety-two  dollars.  And  the  court  finds 
that  the  sum  of  three  hundred  and  ninety-two  dollars  was 
the  amount  due  upon  said  sale  ^^"^  at  said  date,  and  the  full 
amount  due  to  effect  redemption  of  said  property. 

**4.  The  court  further  finds  that  on  the  twelfth  day  of 
October,  1905,  said  sheriff  issued  his  certificate  of  redemp- 
tion to  plaintiff,  and  that  the  same  was  duly  filed  in  the 
office  of  the  county  recorder  of  said  Silver  Bow  county, 
Montana. 

"5.  The  court  further  finds  that,  after  the  redemption  by 
plaintiff  of  the  said  property,  the  said  sheriff,  upon  the  order 
of  defendant,  published  and  advertised  a  notice  that  the  said 
property  would  be  again  sold,  upon  an  execution  for  a  de- 
ficiency judgment  in  the  cause  first  mentioned,  to  wit,  John 
Toomey,  plaintiff,  v.  M.  V.  Conroy,  defendant,  and  that  said 
John  J.  Quinn,  sheriff,  was  at  the  time  of  the  commencement 
of  this  suit  about  to  resell  the  same. 

"6.  The  court  further  finds  that  the  said  property  is  all 
situate  in  the  county  of  Silver  Bow,  state  of  Montana,  and 
within  the  jurisdiction  of  this  court,  and  that  the  redemption 
made  by  plaintiff  was  a  full  and  complete  redemption  of  the 
property  from  said  sale. 

"7.  The  court  further  finds  that,  at  the  time  of  the  trial 
of  this  cause,  the  judgment  in  the  case  of  John  Toomey  v. 
M.  V.  Conroy,  in  favor  of  said  Toomey,  had  been  fully  satis- 
fied and  receipted  by  the  clerk  of  the  district  court. 

"8.  The  court  further  finds  that,  at  the  time  of  the  issu- 
ance of  the  execution  which  this  action  is  brought  to  enjoin, 
it  was  issued  for  a  sum  many  times  greater  than  the  amount 
due  from  M.  V.  Conroy  to  John  Toomey. 

"9.  The  court  further  finds  that  all  the  allegations  of 
plaintiff's  complaint  are  true. 

"CONCLUSIONS  OF  LAW. 

"From  the  foregoing  facts,  the  court  finds  its  conclusions  of 
law  as  follows,  to  wit: 

*  *  1.  That  when  the  property  described  in  the  complaint  was 
redeemed  from  the  execution  sale  on  a  judgment  in  favor  of 
John  Toomey,  plaintiff,  v.  M.  V.  Conroy,  defendant,  by  John 
***  H.  McQueeney,  who  had  subsequent  to  the  date  of  said 
execution  sale  purchased  the  interests  of  the  judgment  debtor, 
M.  V.  Conroy,  said  property  was  not  then  subject  to  levy  and 
sale  under  an  e^^ecution  issued  upon  a  deficiency  judgment  in. 
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the  case  of  Toomey  v,  Conroy;  and  that,  as  appears  from  the 
record  in  this  case,  the  property  in  controversy  was  that  of 
John  H.  McQueeney  and  could  not  be  subjected  to  execution 
upon  a  judgment  in  favor  of  John  Toomey  and  against  M. 
V.  Conroy. 

"2.  As  a  further  conclusion,  the  court  holds  that,  when  an 
execution  is  issued  upon  a  judgment,  which  execution  is. 
greatly  in  excess  of  the  amount  actually  due  upon  the  judg- 
ment, it  is  unconscionable  and  void,  and  the  court  finds  that 
in  this  case  said  execution  was  unconscionable  and  void. 

"3.  The  court  further  concludes  as  a  matter  of  law  that 
the  remedy  by  injunction  is  a  proper  remedy  to  be  exercised 
by  the  court  in  this  case,  and  that  the  plaintiff  is  entitled  to  a 
judgment  against  the  defendants  forever  restraining  and  en- 
joining them  from  in  any  manner  levying  the  execution  in 
question  herein,  and  forever  restraining  them  from  in  any 
manner  casting  a  cloud  upon  plaintiff's  title  to  the  property 
in  controversy  in  this  action  by  any  process  issued  out  of 
the  court  by  virtue  of  the  judgment  in  the  case  of  John 
Toomey,  plaintiff,  v.  M.  V.  Conroy,  defendant;  and  it  is  or- 
dered that  a  judgment  so  restraining  defendants  be  issued 
herein." 

A  decree  was  entered  in  favor  of  the  plaintiff  in  accord- 
ance with  the  conclusions  of  law.  Defendants  appeal  from 
the  judgment,  and  also  from  an  order  denying  a  new  trial. 

Appellants  contend  that  the  finding  of  the  court  below 
that,  at  the  time  of  the  trial,  the  judgment  in  the  case  of 
Toomey  v.  Conroy  had  been  fully  satisfied,  is  not  justified  by 
the  evidence,  but  we  do  not  find  it  necessary  to  decide  that 
question. 

It  is  also  contended  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  for  the  reason  that  it 
is  not  therein  alleged  that  Conroy  was  the  owner  of  the  prop- 
erty levied  upon  and  sold  by  the  sheriff.  It  is  true  that  the 
complaint  does  not  allege,  in  set  terms,  that  Conroy  was  the 
owner;  ^*^^  but,  after  describing  the  premises,  the  complaint 
does  allege  that  Conroy,  "for  value,  sold  and  conveyed  by  a 
good  and  sufficient  deed  the  above-described  premises  and 
all  thereof  to  the  plaintiff  herein,  since  which  time  plaintiff 
has  been  and  now  is  the  owner  and  entitled  to  possession  of 
said  described  premises,  and  the  whole  thereof."  It  is  also 
alleged  that  the  sheriff  levied  upon  the  real  estate  described,. 
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83  the  property  of  Conroy,  and  sold  the  same  to  Toomey. 
There  was  no  demurrer  to  the  complaint,  and  the  qnestions 
considered  by  the  court  below  were  only  those  involved  in 
the  findings  of  fact  and  conclusions  of  law  supra.  Assuming 
that  such  an  allegation  is  necessary,  we  think  the  complaint 
was  sufficient  in  the  absence  of  a  direct  attack  thereon  in  the 
district  court. 

The  serious  question  involved — which  seems  to  be  one  of 
first  impression  in  Montana — is  this :  When  real  estate  is  sold 
under  execution  and  bid  in  by  the  judgment  creditor  for 
less  than  the  amount  of  his  judgment,  what  is  the  nature  of 
the  judgment  debtor's  remaining  interest  in  the  property, 
during  the  period  allowed  by  law  for  redemption,  and  can 
he  transfer  that  interest,  whatever  it  may  be,  to  a  third  per- 
son, so  that  the  latter,  by  redeeming  from  the  execution  sale, 
can  get  a  legal  title  free  from  the  lien  of  the  deficiency  judg- 
ment? The  respondent  maintains  that  he  can,  while  the  ap- 
pellant contends  that  the  deficiency  judgment  is  a  lien  upon 
the  property  in  the  name  of  the  third  persoii,  and  that  the 
creditor  may  resell  the  same  in  the  same  manner,  and  with 
the  same  legal  effect,  as  though  the  debtor  himself  had  re- 
deemed. 

Appellant  has  called  our  attention  to  the  case  of  Curtis  v. 
MiUard  &  Co.,  14  Iowa,  128,  81  Am.  Dec.  460,  where  the 
court  said:  "Under  our  statute  the  legal  estate  of  a  judgment 
debtor  is  not  devested  by  a  sale  of  his  land  under  execution, 
until  after  the  expiration  of  the  period  for  redemption,  and 
the  title  has  vested  in  the  purchaser  by  deed  from  the  sheriff. 
Prior  to  the  delivery  of  such  deed  (which  cannot  be  made 
until  after  the  time  for  redemption  runs  out),  the  legal  es- 
tate, the  possession  and  usufruct,  all  remain  with  the  execu- 
tion debtor,  and  is  an  ^^^  interest  of  value,  or  such  an  estate 
as  may  be  the  subject  of  a  lien,  or  of  a  sale  under  an  execu- 
tion, or  of  a  conveyance  by  deed  from  the  debtor.  If,  during 
the  interim  between  the  date  of  the  sale  and  the  delivery 
of  the  sheriff's  deed  to  the  purchaser,  other  judgments  are 
rendered  against  the  debtor,  it  has  been  repeatedly  held  that 
they  attach  as  liens  upon  the  debtor's  interest,  which  is  one 
of  real  value,  consisting  not  only  of  the  legal  estate,  rents, 
and  profits,  but  the  consequent  right  to  discharge  the  lien 
and  make  his  estate  absolute.  If,  under  such  circumstances, 
the  debtor  should  sell  his  right  and  interest  in  the  premises, 
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the  purchaser  would  take  it  subject  to  all  the  liens  and  en- 
cumbrances that  existed  upon  the  same  in  the  hands  of  the 
vendor.  Now,  the  courts  have  frequently  declared  that  the 
purchaser  of  lands  sold  on  execution  acquires  by  his  pur- 
chase no  more  than  a  lien  upon  the  lands  for  the  amount 
of  his  bid.  He  acquires  no  right  or  estate  upon  which  he 
could  maintain  ejectment,  or  which  could  be  levied  upon  and 
sold  for  his  debts.  It  is  simply  an  inchoate  or  conditional 
right  to  an  estate,  liable  to  be  defeated  any  time  within  one 
year  by  the  payment  of  the  purchase  money  and  interest." 

It  will  be  seen  that  the  conclusion  of  the  Iowa  court  seems 
to  rest  upon  the  proposition  that,  under  the  Iowa  statute, 
after  a  sale  upon  execution,  the  legal  title  remained  in  the 
judgment  debtor,  and  that  therefore  the  lien  of  a  deficiency 
judgment  attached  to  that  legal  title. 

But,  in  the  case  of  Simpson  v.  Castle,  52  Cal.  644,  cited 
by  respondent,  this  state  of  facts  obtained:  One  Post,  being 
the  owner  of  certain  lands,  made  a  mortgage  thereon  to  the 
defendant  Castle,  to  secure  the  payment  of  a  debt  due  from 
the  former  to  the  latter.  The  mortgage  was  foreclosed  in 
the  usual  form,  and  at  the  sale  of  the  mortgaged  premises 
under  the  decree  Castle  became  the  purchaser  for  a  sum  less 
than  the  amount  of  the  judgment,  and  received  the  usual 
certificate  of  sale.  Thereupon  the  deficiency  was  reported  by 
the  sheriff,  and  a  judgment  therefor  was  duly  docketed. 
Afterward,  before  redemption,  and  before  the  time  for  re- 
demption had  expired,  the  ^^*  mortgagor  (Post)  conveyed 
the  premises  to  the  plaintiff  (Simpson),  who,  as  the  successor 
in  interest  of  Post,  paid  to  the  sheriff  the  sum  necessary  to 
effect  redemption,  which  sum  was  accepted  by  the  sheriff 
with  the  consent  of  Castle,  to  whom  the  redemption  money 
was  then  paid,  and  thereupon  the  sheriff  delivered  to  the 
plaintiff  a  certificate  of  redemption  in  due  form.  After  the 
redemption  was  thus  completed.  Castle  sued  out  an  execution 
on  the  judgment  for  the  deficiency,  and  the  sheriff,  under 
the  direction  of  Castle,  levied  the  execution  on  the  same 
premises  and  was  about  to  sell  them  under  the  execution.  The 
action  was  brought  to  enjoin  the  sale. 

The  California  court  in  its  decision  first  notices  the  Prac- 
tice Act  of  1851,  section  231,  which  provided  that  the  judg- 
ment debtor,  or  a  redemptioner,  might  redeem  within  six 
months  on  paying  to  the  purchaser  the  amount  of  his  pur- 
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chase,  with  eighteen  per  cent  thereon,  together  with  any  as- 
sessments or  taxes  which  may  have  been  paid  by  the  pur- 
chaser, with  interest,  "and  if  the  purchaser  be  also  a  cred- 
itor, having  a  lien  prior  to  that  of  the  redemptioner,  the 
amount  of  such  lien  with  interest."  The  court  then  reviews 
the  case  of  McMillan  v.  Richards,  9  Cal.  365,  70  Am.  Dec. 
655,  where  it  was  held  that  if  real  estate  which  is  subject  to 
a  lien  be  sold  under  execution  to  the  judgment  creditor  for 
a  sum  less  than  the  whole  amount  of  the  judgment,  he  (the 
judgment  creditor)  still  continued  to  be  "a  creditor  having 
a  lien"  for  the  unsatisfied  portion  of  the  judgment  upon  the 
property  sold  under  the  execution ;  and  that  neither  the 
judgment  debtor  nor  a  redemptioner  with  a  subsequent  lien 
could  redeem  without  first  paying  the  judgment.  The  court 
then  says  that  at  the  next  session  of  the  California  legislature 
the  Practice  Act  of  1851  was  amended,  by  adding  thereto  a 
clause  that,  "after  the  sale  of  any  real  estate,  the  judgment 
under  which  such  sale  was  had  shall  cease  to  be  a  lien  on 
such  real  estate." 

We  find,  therefore,  that  in  order  to  abrogate  the  rule  laid 
down  in  McMillan  v.  Richards,  9  Cal.  365,  70  Am.  Dec.  655, 
the  legislature  of  California  expressly  provided  that,  after 
the  sale  of  any  real  estate,  the  judgment  ^^^  under  which 
such  sale  was  had  should  cease  to  be  a  lien  on  such  real  es- 
tate. But  the  law  was  again  amended  in  1860,  by  substitut- 
ing for  the  words  last  above  quoted  a  provision  to  the  effect 
that  in  order  to  effect  a  redemption,  "if  the  purchaser  be  also 
a  creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,"  the  amount  of  such  lien,  with  interest  thereon,  shall 
also  be  paid. 

The  California  court  then  says:  "At  the  same  time  sec- 
tion 232  (of  the  Practice  Act  of  1851)  was  amended,  and,  as 
amended,  provides  that  in  redeeming  from  a  redemptioner, 
and  in  the  payment  of  prior  lien  held  by  him,  'the  judgment 
under  which  the  property  was  sold  need  not  be  so  paid  as 
a  lien.'  From  this  history  of  the  decisions  and  legislation 
on  the  point  under  discussion,  it  is  manifest  that  the  amend- 
ment of  1859  unequivocally  abrogated  the  rule  laid  down  in 
McMillan  v.  Richards,  9  Cal.  365,  70  Am.  Dec.  655;  and  we 
think  it  is  equally  clear  that  the  amendment  of  1860  was 
only  intended  to  modify  the  rule  prescribed  by  the  amend- 
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ment  of  1859,  and  not  to  restore  that  announced  in  McMillan 
V.  Richards.  On  the  contrary,  the  opposite  intent  is  appar- 
ent. It  was  probably  foreseen  that  under  the  broad  language 
of  the  amendment  of  1859  it  might  be  claimed  that,  even 
though  the  property  was  redeemed  by  the  judgment  debtor, 
it  would  not  thereafter  be  subject  to  the  lien  of  the  unsatis- 
fied portion  of  the  judgment.  To  obviate  this  result,  the 
amendment  of  1860,  instead  of  retaining  the  provision  that 
the  lien  of  the  judgment  should  cease  absolutely  after  the 
sale,  modified  the  rule  by  providing  that  the  judgment  debtor 
or  a  redemptioner  may  redeem  by  paying  the  amount  of  the 
purchase,  with  two  per  cent  per  month  interest,  together 
with  any  taxes  or  assessments  paid  by  the  purchaser;  'and 
if  the  purchaser  be  also  a  creditor  having  a  prior  lien  to  that 
of  the  redemptioner,  other  than  the  judgment  under  which 
such  purchase  was  made,  the  amount  of  such  lien,  with  in- 
terest' " 

The  Montana  code  (Code  Civ.  Proc,  sec.  1234)  provides: 
** Property  sold  subject  to  redemption,  as  provided  in  the  last 
section,  or  any  part  sold  separately,  may  be  redeemed  in  the 
^^^  manner  hereinafter  provided,  by  the  following  persons, 
or  their  successors  in  interest: 

"(1)  The  judgment  debtor,  or  his  successor  in  interest, 
in  the  whole  or  any  part  of  the  property. 

"(2)  A  creditor  having  a  lien  by  a  judgment,  mortgage 
or  attachment,  on  the  property  sold,  or  on  some  share  or 
part  thereof,  subsequent  to  that  on  which  the  property  is 
sold.  If  a  corporation  be  such  creditor,  or  any  stockholder 
thereof  may  redeem,  in  case  the  officers  of  such  corporations 
refuse  so  to  do.  The  persons  mentioned  in  the  second  sub- 
division of  this  section  are,  in  this  chapter,  termed  redemp- 
tioners." 

Section  1235  provides:  "The  judgment  debtor,  or  redemp- 
tioner, may  redeem  the  property  from  the  purchaser  any 
time  within  one  year  after  the  sale,  on  paying  the  purchaser 
the  amount  of  his  purchase,  with  one  per  cent  per  month 
thereon  in  addition  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the  pur- 
chaser may  have  paid  thereon  after  purchase,  and  interest 
on  such  amount,  and  if  the  purchaser  be  also  a  creditor  hav- 
ing a  prior  lien  to  that  of  the  redemptioner,  other  than  the 
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judgment  under  which  such  purchase  was  made,  the  amount 
of  such  lien  with  interest." 

Section  1236  provides:  "If  property  be  so  redeemed  by 
a  redemptioner,  another  redemptioner  may,  within  sixty  days 
after  the  last  redemption,  again  redeem  it  from  the  last  re- 
demptioner on  paying  the  sum  paid  on  such  last  redemption, 
with  two  per  cent  thereon  in  addition,  and  the  amount  of 
any  assessment  or  taxes  which  the  last  redemptioner  may 
have  paid  thereon  after  the  redemption  by  him,  with  interest 
on  such  amount,  and  in  addition  the  amount  of  any  liens 
held  by  said  last  redemptioner  prior  to  his  own,  with  inter- 
est; but  the  judgment  under  which  the  property  was  sold 
need  not  be  so  paid  as  a  lien.  The  property  may  be  again, 
and  as  often  as  the  redemptioner  is  so  disposed,  redeemed 
from  any  previous  redemptioner,  within  sixty  days  after 
the  last  redemption,  on  paying  the  sum  paid  on  the  last  previ- 
ous redemption,  with  two  per  cent  thereon  in  addition,  and 
the  amount  of  any  assessment  or  taxes  which  the  last  ^®^  pre- 
vious redemptioner  paid  after  the  redemption  by  him,  with 
interest  thereon,  and  the  amount  of  any  liens,  other  than  the 
judgment  under  which  the  property  was  sold,  held  by  the 
last  redemptioner  previous  to  his  own,  with  interest. 

*  *  Written  notice  of  redemption  must  be  given  to  the  sheriff, 
and  a  duplicate  filed  with  the  county  clerk,  and  if  any  taxes 
or  assessments  are  paid  by  the  redemptioner,  or  if  he  has  or 
acquires  any  liens  other  than  that  upon  which  the  redemption 
was  made,  notice  thereof  must  in  like  manner  be  given  to  the 
sheriff,  and  filed  with  the  county  clerk,  and  if  such  notice 
•be  not  filed  the  property  may  be  redeemed  without  paying 
such  tax,  assessments  or  lien.  If  no  redemption  be  made 
within  one  year  after  the  sale,  the  purchaser  or  his  assignee 
is  entitled  to  a  conveyance ;  or,  if  so  redeemed,  whenever  sixty 
days  have  elapsed,  and  no  other  redemption  has  been  made, 
and  notice  thereof  given,  and  the  time  for  redemption  has 
expired,  and  the  last  redemptioner  or  his  assignee,  is  entitled 
to  a  sheriff's  deed;  but  in  all  cases  the  judgment  debtor  shall 
have  the  entire  period  of  one  year  from  the  date  of  the  sale 
to  redeem  the  property.  If  the  judgment  debtor  redeem,  he 
must  make  the  same  payments  as  are  required  to  effect  a 
redemption  by  a  redemptioner.  If  the  debtor  redeem,  the 
effect  of  the  sale  is  terminated,  and  he  is  restored  to  his  estate. 
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Upon  a  redemption  by  a  debtor,  the  person  to  whom  the  pay- 
ment was  made  must  execute  and  deliver  to  him  a  certificate 
of  redemption,  acknowledged  or  proved  before  an  officer 
authorized  to  take  acknowledgments  of  conveyances  of  real 
property.  Such  certificate  must  be  filed  and  recorded  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  property 
is  situated,  and  the  county  clerk  must  note  the  record  thereof 
in  the  margin  of  the  record  of  the  certificate  of  sale. ' ' 

Sections  231  and  232  of  the  California  Practice  Act  of  1851, 
amended  as  indicated  in  the  opinion  of  the  court  in  Simpson 
V.  Castle,  were  afterward  incorporated  in  the  California  codes 
of  1873.  Our  code  provisions  above  noticed  are,  in  substance, 
and  almost  word  for  word,  like  those  of  California,  which  had 
been  construed  there  before  their  adoption  here,  and  we  took 
^^'^  them  with  the  interpretation  placed  upon  them  by  the 
supreme  court  of  California.  In  addition  to  this,  we  agree 
with  the  reasoning  of  the  court  in  Simpson  v.  Castle,  52  Cal. 
644,  so  far  as  heretofore  referred  to.  It  is  true  that  the  court 
in  that  case  goes  on  to  say:  "But  it  is  well  settled  in  this 
state  that  after  a  sale  of  real  estate  under  execution,  or  under 
a  decree  of  foreclosure,  the  legal  title  remains  in  the  judg- 
ment debtor  or  mortgagor  while  the  time  for  redemption  is 
running, ' '  and  attempts  to  further  justify  its  decision  on  that 
ground.  With  this  last  line  of  reasoning  we  do  not  agree, 
preferring,  rather,  to  concur  in  the  conclusion  of  the  Iowa 
court  on  that  branch  of  the  case  as  based  upon  the  Iowa  stat- 
ute. 

But  the  California  court  was  wrong  in  its  second  conclu- 
sion, for  the  reason  that  at  the  time  the  decision  was  rendered 
there  was  a  statute  in  that  state  providing  that  a  sale  on  execu- 
tion vested  in  the  purchaser  the  legal  title  to  the  property. 
This  provision  was  overlooked  by  the  court  in  Simpson  v. 
Castle,  52  Cal.  644,  as  was  afterward  held  in  Pollard  v. 
Harlow,  138  Cal.  390,  71  Pac.  454,  648,  and  Leet  v.  Arm- 
bruster,  143  Cal.  663,  77  Pac.  653.  Our  code  provision  is 
the  same  as  that  of  California,  and  reads  as  follows:  "Sec. 
1233  (Code  Civ.  Proc).  Upon  a  sale  of  real  property,  the 
purchaser  is  substituted  to  and  acquires  the  right,  title,  in- 
terest, and  claim  of  the  judgment  debtor  thereto;  and  when 
the  estate  is  less  than  a  leasehold  of  two  years  unexpired 
term,  the  sale  is  absolute." 
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"We  find,  then,  that  the  legal  title  leaves  the  judgment  debtor 
and  vests  in  the  purchaser,  subject,  however,  to  the  right  of 
redemption. 

The  lien  of  a  judgment  duly  docketed  in  the  clerk's  office 
is  as  follows:  "From  the  time  the  judgment  is  docketed  it 
becomes  a  lien  upon  all  real  property  of  the  judgment  debtor 
not  exempt  from  execution  in  the  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward  acquire,  until  the  lien 
■ceases":  Code  Civ.  Proc,  sec.  1197. 

The  execution  sale  transfers  the  legal  title  to  the  purchaser, 
leaving  in  the  judgment  debtor  simply  the  right  to  redeem. 
^^^  How  can  it  be  said  that,  after  he  has  lost  the  legal  title, 
the  debtor  is  still  the  owner  of  the  property?  We  are  in- 
clined to  the  opinion  that  he  is  more  nearly  in  the  position 
of  one  who  has  a  right  to  repurchase  the  property  on  certain 
fixed  and  definite  terms.  Of  course,  if  the  debtor  redeems, 
the  effect  of  section  1236,  supra,  is  to  terminate  the  sale  and 
restore  the  estate  to  him,  whereupon  any  deficiency  judgment 
would  attach  as  a  lien. 

Appellant  has  cited  the  following  cases,  which  we  think 
we  should  notice.  In  the  case  of  Crosby  v.  Elkader  Lodge, 
16  Iowa,  399,  it  was  held  that  a  judgment  creditor  has  a  lien 
upon  the  equitable  interest  of  the  judgment  in  the  real  estate, 
and  such  interest  may  be  levied  upon  and  sold  to  satisfy  the 
judgment.  If  we  place  our  decision  of  this  ease  upon  the 
statutory  construction  adopted  in  Simpson  v.  Castle,  52  Cal. 
644,  alone,  this  Iowa  case  has  no  application.  But  it  may 
readily  be  distinguished  from  the  case  at  bar  by  the  statement 
that  after  the  judgment  debtor  has  lost  all  ''his  right,  title, 
interest,  and  claim"  in  the  property,  he  no  longer  has  any 
title,  either  legal  or  equitable. 

The  cases  of  Phyfe  v.  Riley,  15  Wend.  (N.  Y.)  248,  30  Am. 
Dec.  55,  Titus  v.  Lewis,  3  Barb.  (N.  Y.)  70,  Green  v.  Stobo, 
118  Ind.  332,  20  N.  E.  850,  Warren  v.  Fish,  7  Minn.  432 
(Gil.  347),  Rutherford  v.  Newman,  8  Minn.  47  (Gil.  28),  82; 
Am.  Dec.  122,  and  Standish  v.  Vosberg,  27  Minn.  175,  6 
N.  W.  489,  are  founded  upon  statutes  essentially  different 
from  ours.  As  was  said  by  the  court  in  Warren  v.  Fish,  7 
Minn.  432  (Gil.  347),  and  substantially  in  Standish  v.  Vos- 
berg, 27  Minn.  175,  6  N.  W.  489,  referring  to  the  grantee  of 
the  judgment  debtor:  "He  was  the  owner  of  the  fee." 
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In  some  of  the  states  from  which  the  foregoing  citations  are 
taken  it  is  provided  that,  when  redemption  is  made  by  the 
defendant  or  his  heirs,  devisees,  grantees,  etc.,  the  sale  of  the 
premises  so  redeemed,  and  the  certificate  of  such  sale,  shall  be 
null  and  void  and  the  proceeding  at  an  end:  See  Phyfe  v. 
Riley,  15  Wend.  248,  30  Am.  Dec.  55. 

It  will  be  noted  that  our  code  specifically  says:  "If  the 
debtor  redeem,  the  effect  of  the  sale  is  terminated  and  he  is 
restored  ^^"^  to  his  estate. ' '  This  language  is  significant,  and 
we  feel  that  we  might  almost  base  our  decision  upon  it  alone. 

The  decisions  of  the  supreme  court  of.  Oregon,  in  Dray  v. 
Dray,  21  Or.  59,  27  Pac.  223,  and  Flanders  v.  Aumack,  32 
Or.  19,  67  Am.  St.  Rep.  504,  51  Pac.  447,  are  based  squarely 
upon  the  proposition  that,  after  an  execution  sale,  the  legal 
title  remained  in  the  debtor,  by  statute,  until  the  delivery 
of  a  sheriff's  deed.  In  the  case  of  Seaman  v.  Galligan,  8 
S.  Dak.  277,  66  N.  W.  458,  the  property  was  redeemed  by 
the  judgment  debtor,  and,  in  the  light  of  a  statute  exactly 
like  ours,  the  court  said:  "There  would  seem  to  be  no  valid 
reason  why  a  judgment  creditor,  under  whose  execution  a 
sale  has  been  made  for  less  than  the  amount  of  his  judgment 
and  which  has  been  redeemed  by  the  judgment  debtor,  should 
not  have  the  right  to  issue  a  second  execution,  and  sell  the 
same  property  again  after  a  redemption  by  such  debtor." 

Stein  V.  Chambless  &  Banford,  18  Iowa,  474,  87  Am.  Dec. 
411,  is  an  Iowa  case,  resting  upon  Curtis  v.  Millard  &  Co., 
14  Iowa,  128,  81  Am.  Dec.  460,  and  the  Iowa  statutes.  The 
case  of  Davenport  v.  Karnes,  70  111.  465,  can  best  be  under- 
stood by  reference  to  McLagan  v.  Brown,  11  111.  519,  where 
the  court  said:  "In  this  state,  at  least,  the  principal  estate 
continues  in  the  judgment  debtor  after  the  sale  on  execution 
so  long  as  the  equity  of  redemption  continues,  and,  indeed, 
until  the  sheriff's  deed  is  executed." 

The  judgment  and  order  are  affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  con- 
cur. 


On  Who  may  JRedeem  from  Execution  Sales,  see  the  note  to  Horn  ▼. 
Indianapolis  Nat.  Bank,  21  Am.  St.  Rep.  243.     A  grantee  of  the  judg- 
ment debtor  is  entitled  to  redeem  in  the  same  manner  as  the  judgment 
-debtor:  Phillips  v.  Hagart,  1]3  Cal.  552,  54  Am.  St.  Eep.  369. 
Am.  St.  Eep.,  Vol.  122—24 
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Bedemption  by  the  Grantee  of  the  Judgment  Debtor  from  an  execution 
Bale  of  land  bid  in  for  less  than  the  judgment  reinstates  the  lien  for 
the  unpaid  balance,  and  a  resale  of  the  land  may  be  had  to  satisfy 
such  balance,  if  the  judgment  lien  has  attached  at  the  time  that  the 
transfer  is  made:  Flanders  v.  Aumack,  32  Or.  19,  67  Am,  St.  Rep.  504.. 


EISENHAUER  v.  QUINN. 

[36  Mont.  368,  93  Pae.  38.] 

nxTURES — Wrongful  Attachment  to  Real  Property — ^Effect  of. 
If  one  wrongfully  attaches  to  his  land  the  house  of  another,  then  a 
chattel,  by  placing  it  upon  a  stone  foundation,  such  house  does  not 
become  the  property  of  the  wrongdoer  so  as  to  enable  him  to  pass 
title  to  it,  as  against  the  original  owner,  by  a  deed  of  the  land  with 
its  appurtenances  and  improvements,     (p.  372.) 

nXTUEES — How  Created. — A  chattel,  to  become  an  irre- 
movable fixture,  must  have  been  annexed  to  the  realty  by  the  owner  of 
the  fixture,  or  with  his  consent,     (p.  373.) 

PROPERTY — Title  to,  How  Lost, — With  the  exceptions  of  prop- 
erty taken  by  judicial  process  no  one  can  be  deprived  of  property  to 
which  he  has  the  legal  title,  without  his  consent,  unless  he  has  estop- 
ped himself  to  assert  his  title,     (p.  373.) 

FIXTURES — ^Wrongful  Attachment  to  Realty — Claim  and  De- 
livery.— If  one  wrongfully  attaches  to  his  real  estate  the  chattels  of 
another  without  his  knowledge  or  consent,  he  may  maintain  replevin 
or  claim  and  delivery  to  recover  them,  if  they  can  be  identified,  (p. 
373.) 

FIXTURES — Wrongful  Attachment  to  Realty — ^Purchaser  for 
Value. — The  defense  of  purchase  for  value  and  without  notice  is  not 
available  against  the  holder  of  the  legal  title.  Therefore,  the  pur- 
chaser of  land  to  which  a  house  has  been  wrongfully  attached  cannot 
set  up  such  defense  as  against  the  rightful  owner  of  the  house. 
(p.  374.) 

ESTOPPEL — ^Pleading. — An  estoppel,  to  be  available  as  a  de- 
fense, must  be  pleaded  when  ample  opportunity  to  plead  it  is  given. 
(p.  374.) 

INJUNCTION — Complaint  for  Suflciency. — A  complaint,  to  h» 
BuflBcient  to  constitute  a  cause  of  action  for  an  injunction,  must  state 
facts  from  which  the  conclusion  can  be  drawn  that  the  plaintiff  has 
ao  plain,  speedy  or  adequate  remedy  at  law.     (p.  375.) 

M.  P.  Gilchrist  and  W.  D.  Kyle,  for  the  appellants. 

R.  M.  Lamb,  for  the  respondent. 

«''o  HOLLOWAY,  J.  In  September,  1901,  Tony  Gerarci 
was  the  owner  of  a  certain  two-room  frame  dwelling-house, 
which  he  had  purchased  from  H.  L.  Frank.     The  house  was. 


e: 
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sold  to  Gerarci  separate  from  the  ground  upon  which  it 
stood,  and  he  immediately  started  to  remove  it  to  another 
location.  One  H.  H.  Smith  thereupon  wrongfully,  without 
Gerarci 's  knowledge  or  consent,  took  possession  of  the  house 
and  moved  it  about,  and  finally  located  it  at  132  West  Plat- 
inum street,  in  Butte,  partly  upon  ground  purchased  by  him 
from  Hayes  Cannon,  and  partly  upon  land  belonging  to  Can- 
non. In  July,  1902,  Gerarci  commenced  an  action  in  claim 
and  delivery  against  Smith  and  others  to  recover  possession 
of  the  house.  This  action  was  not  finally  determined  until 
1904,  when  Gerarci  recovered  judgment  for  the  possession  of 
the  house  or  its  value.  In  the  meantime,  in  1903,  Smith  and 
Cannon  sold  to  John  Eisenhauer  the  land  upon  which  the 
house  then  ^''^  stood,  and  Smith  assumed  to  sell  the  house 
also.  Immediately  after  recovering  his  judgment,  Gerarci 
had  execution  issued  and  placed  in  the  hands  of  the  siieriff. 
When  the  sheriff  undertook  to  levy  the  writ,  Eisenhauer  in- 
stituted this  suit  to  secure  an  injunction  restraining  the  sheriff 
from  removing  the  house.  Gerarci  filed  a  complaint  in  inter- 
vention. The  sheriff  answered.  Issues  were  joined,  the  case 
tried  to  the  court  without  a  jury,  and  a  decree  rendered  and 
entered  in  favor  of  the  plaintiff.  From  that  decree  and  an 
order  denying  a-  new  trial,  the  defendant  and  intervener  ap- 
peal. 

In  deciding  the  case  the  court  said:  **When  Smith  attached 
Gerarci 's  house  to  his  (Smith's)  realty  it  became  a  part  of 
the  freehold  and  passed  to  Eisenhauer  on  sale  and  convey- 
ance to  him  by  Smith,  Eisenhauer  being  a  bona  fide  purchaser 
without  notice."  In  passing  upon  the  motion  for  a  new 
trial,  however,  the  court  held  that  when  Smith  seized  the 
house,  Gerarci  should  have  asserted  his  right  and  should  have 
prevented  Smith  from  attaching  the  house  to  Smith's  realty, 
and,  after  Smith  had  so  attached  it,  Gerarci  should  have  taken 
possession  of  it  in  his  claim  and  delivery  action,  or  should 
have  filed  a  notice  of  lis  pendens,  and  having  failed  to  do 
any  of  these  things,  after  Smith  had  sold  the  property  to 
Eisenhauer,  Gerarci  was  estopped  to  assert  his  claim  of  own- 
ership as  against  Eisenhauer. 

These  questions  only  need  to  be  determined:   (1)  Where 

Smith  tortiously  attaches  Gerard's  house,  which  was  then  a 

battel,  to  land  belonging  to  Smith  and  Cannon,  by  placing 

it  upon  a  stone  foundation,  does  the  house  thereby  become  a 
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part  of  the  real  estate  as  between  Gerarei  and  Eisenhauer, 
so  that  by  deed  of  land  with  its  appurtenances  and  improve- 
ments Smith  and  Cannon  could  convey  to  Eisenhauer  a  title 
to  the  house  sufficient  to  defeat  Gerarei 's  claim  to  the  house 
itself?  (2)  Is  the  defense  that  he  was  a  bona  fide  purchaser 
for  value,  without  notice,  available  to  Eisenhauer  as  against 
Gerarei,  the  holder  of  the  legal  title  to  the  house  in  question  ? 
(3)  Is  the  defense  of  an  estoppel  available  to  Eisenhauer? 
And  (4)  does  the  complaint  ^'^^  state  facts  sufficient  to  enti- 
tle the  plaintiff  to  an  injunction? 

1.  Upon  the  first  proposition  many  decisions  are  cited  by 
counsel  for  the  respective  parties,  all  bearing  somewhat  upon 
the  general  proposition,  but,  with  a  single  exception,  present- 
ing facts  so  different  from  those  in  the  case  now  under  con- 
sideration, that  they  do  not  render  any  aid  in  reaching  a 
solution  of  the  question  before  us.  The  exception  noted  is 
the  case  of  Shoemaker  v.  Simpson,  16  Kan.  43,  which  is  some- 
what analogous  to  the  case  before  us.  Shoemaker,  Miller  & 
Co.  owned  certain  bars  of  railroad  iron,  or  rails,  near  Wyan- 
dotte, Kansas.  Simpson  owned  certain  city  lots  in  Law- 
rence. The  Kansas  Pacific  Railway  Company  wrongfully 
took  Shoemaker,  Miller  &  Co.'s  rails,  hauled  them  to  Law- 
rence, and  with  them  and  cross-ties  laid  a  track  over  Simp- 
son's lots  for  the  purpose  of  hauling  sand.  The  rails  were 
taken  without  the  knowledge  or  consent  of  Shoemaker,  Miller 
&  Co.,  and  placed  on  Simpson's  lots  without  his  consent. 
Shoemaker,  Miller  &  Co.  brought  an  action  in  replevin  against 
Simpson  to  recover  the  rails.  Simpson  defended  upon  the 
theory  that  when  the  rails  were  fixed  to  the  cross-ties  imbedded 
in  his  land,  they  thereby  became  a  part  of  his  real  estate. 
The  trial  court  found  for  the  defendant,  but  on  appeal  the 
judgment  was  reversed,  the  supreme  court  saying,  among 
other  things:  "We  know  of  no  way  by  which  an  innocent 
person  can  be  permanently  and  legally  deprived  of  his  prop- 
erty against  his  will  by  the  wrongs  and  trespasses  of  others, 
so  long  as  it  remains  within  the  power  of  such  innocent 
person  to  reclaim  his  property  without  committing  any  seri- 
ous or  substantial  injury  to  the  person  or  property  of  any 
other  person."  And  again:  "But  we  do  not  think  that  any 
innocent  person  can  be  deprived  of  the  title  of  his  personal 
property  against  his  consent  by  having  it  attached  without  his 
consent  to  the  Ireal  estate  of  another  by  a  third  person,  where 
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such  personal  property  can  be  removed  without  any  great 
inconvenience,  and  without  any  substantial  injury  to  the  real 
estate. ' * 

373  ijijjg  question,  when  does  a  chattel  become  a  part  of 
realty  so  that  it  passes  as  a  part  of  such  realty,  is  one  most 
difficult  of  solution.  It  depends  upon  such  a  variety  of  con- 
siderations that  every  case  must  necessarily  depend  upon  its 
own  state  of  facts.  There  is  no  universal  test  whereby  the 
character  of  what  is  claimed  to  be  a  fixture  can  be  determined 
in  the  abstract.  But  one  of  the  elementary  rules  of  the  law 
of  fixtures  is  that  a  chattel,  to  become  an  irremovable  fixture, 
must  have  been  annexed  to  the  realty  by  the  owners  of  the 
fixture,  or  with  his  consent:  Bronson  on  Fixtures,  73;  13 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  604;  Adams  v.  Lee,  31 
Mich.  440;  Cochran  v.  Mint,  57  N,  H.  514;  Lansing  Iron  & 
Engine  Works  v.  Wilbur,  111  Mich.  418,  69  N.  W.  667 ;  Gen- 
eral Electric  Co.  v.  Transit  Equipment  Co.,  57  N.  J.  Eq. 
460,  42  Atl.  101. 

With  the  exception  of  property  taken  by  judicial  process, 
no  one  can  be  deprived  of  property  to  which  he  has  the  legal 
title,  without  his  consent,  unless  he  has  estopped  himself  to 
assert  his  title.  And  where  A  attaches  B's  chattels  to  A's 
realty  wrongfully,  and  without  the  knowledge  or  consent  of 
B,  B  may  maintain  replevin,  or  claim  and  delivery,  to  recover 
the  same,  if  the  chattels  can  be  identified:  Bronson  on  Fix- 
tures, 351;  13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  681;  Mc- 
Daniel  v.  Lipp,  41  Neb.  713,  60  N.  W.  81.  There  is  no  ques- 
tion but  what  the  property  in  this  instance  was  sufficiently 
identified  by  Gerarci,  even  though  certain  changes  had  been 
made  in  it  after  it  left  his  possession. 

Under  the  facts  disclosed  by  this  record,  then,  we  hold  that 
Gerarci  did  not  lose  title  to  his  property  by  reason  of  the 
tortious  acts  of  Smith;  and  this  is  true  whether  Eisenhauer 
had  knowledge  of  Gerarci 's  claim  at  the  time  he  purchased 
the  property  or  not. 

2.  But  particular  stress  is  laid  by  respondent  upon  the 
proposition  that  he  was  an  innocent  purchaser  for  value,  with- 
out notice  of  Gerarci 's  claim.  This  contention,  however,  can- 
not prevail.  Gerarci  had  the  legal  title  to  the  house.  Smith 
had  not  any  title  at  all.  It  is  a  general  rule  in  this  country 
that,  in  the  absence  ^'''*  of  statute,  the  defense  of  purchase 
for  value  and  without  notice  is  not  available  against  the 
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holder  of  the  legal  title:  Gaines  v.  New  Orleans,  6  Wall, 
(U,  S.)  642,  18  L,  ed.  950;  Stout  v,  Hyatt,  13  Kan.  232;  23 
Am,  &  Eng,  Eney,  of  Law,  2d  ed.,  482,  and  eases  cited;  24 
Am.  &  Eng.  Ency,  of  Law,  2d  ed.,  1169 ;  19  Cyc.  1052.  But 
such  a  defense  may  be  interposed  as  against  the  holder  of 
an  equitable  title  only:  19  Cyc.  1052, 

3.  In  denying  the  motion  for  a  new  trial  the  district  court 
held  that  Gerarci  had  estopped  himself  to  urge  his  title  to  the 
property,  and  in  making  the  order  said:  "But  for  estoppel, 
I  am  of  the  opinion  Gerarci  would  be  entitled  to  recover  even 
from  Eisenhauer,  a  bona  fide  purchaser."  This  position, 
however,  is  altogether  untenable,  Gerarci  in  his  complaint  in 
intervention  set  forth  his  claim  to  the  property,  and  recited 
at  length  the  history  of  his  litigation  with  Smith  concerning 
it.  Eisenhauer  answered  this  complaint,  but,  though  he  had 
ample  opportunity  to  do  so,  he  did  not  plead  an  estoppel. 

In  Capital  Lumber  Co,  v.  Barth,  33  Mont.  94,  81  Pac.  994, 
this  court  announced  the  rule  as  follows:  "It  is  the  general 
rule  that  matter  of  estoppel,  to  be  effective,  must  be  alleged. 
Where,  however,  there  has  been  no  opportunity  to  allege  it, 
it  may  be  given  in  evidence  with  the  same  conclusive  effect 
as  if  alleged.  In  Isaacs  v,  Clark,  12  Vt.  692,  36  Am.  Dec. 
372,  it  is  said:  'It  is  no  doubt  true  that  where  the  party  has 
an  opportunity  to  plead  the  estoppel  he  is  bound  to  do  it, 
and  if  he  omits  it,  the  jury  will  not  be  bound  by  the  estoppel, 
but  may  find  according  to  the  facts.  If,  however,  there  has 
been  no  opportunity  to  plead  the  matter  as  an  estoppel,  it 
may,  in  general,  be  given  in  evidence,  and  it  will  have  the 
same  conclusive  effect  as  in  cases  where  it  is  pleaded.  This 
is  according  to  the  current  of  the  authorities,  though  they  may 
not  have  been  entirely  uniform,'  "  However  effective  an 
estoppel  might  have  been,  if  pleaded  and  proved,  it  is  not 
available  to  Eisenhauer  in  this  instance,  since  he  did  not 
plead  it, 

4,  Appellants  contend  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  for  an  injunc- 
tion. While  ^''^  the  complaint  alleges  that  plaintiff  has  no 
plain,  speedy  or  adequate  remedy  at  law,  there  are  not  any 
facts  stated  from  which  such  a  conclusion  could  be  drawn. 
If  in  removing  the  house  the  sheriff  acted  wrongfully  and  to 
plaintiff's  injury,  he  would  be  liable.  There  is  not  any  alle- 
gation that  the  sheriff  is  insolvent,  nor  that  his  official  bond  is 
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not  ample.  Neither  is  there  any  allegation  from  which  it 
can  be  said  that  the  injury  to  plaintiff,  by  a  removal  of  the 
house,  could  not  be  amply  repaired  by  damages.  It  is  ele- 
mentary that  before  one  can  go  into  a  court  of  equity  he  must 
show  that  he  has  not  a  plain,  speedy  or  adequate  remedy  at 
law.  We  think  the  complaint  fails,  in  this  regard,  to  state  a 
cause  of  action  for  an  injunction. 

In  Wilson  v.  Harris,  21  Mont.  374,  54  Pac.  46,  this  court 
said:  "If  plaintiffs  had  a  plain,  adequate  and  complete  rem- 
edy at  law,  a  court  of  equity  should  refuse  to  take  jurisdic- 
tion ;  and,  indeed,  it  would  be  without  jurisdiction,  for  equity 
may  act  in  those  matters  only  in  which  no  remedy  is  afforded 
in  the  ordinary  course  of  law,  or  in  which  the  remedy  at  law 
is  deficient":  See,  also,  McCormick  v.  Eiddle,  10  Mont.  467, 
26  Pac.  202. 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  triaL 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


A  DwelUng-'house  BuUt  by  consent  of  a  city  upon  one  of  its  streets, 
resting  upon  wooden  blocks,  and  by  mistake  constructed  so  as  to  ex- 
tend over  the  street  line  upon  adjoining  property,  but  erected  upon 
condition  that  it  might  be  removed  upon  notice  from  the  city,  is 
personal  property:  Page  v.  Uriek,  31  Wash.  601,  96  Am.  St.  Eep.  924. 

Beplevin  vnll  Lie  to  Recover  Possession  of  a  House  which  is  personal 
property:  Page  v.  Urick,  31  Wash.  601,  96  Am.  St.  Eep.  924;  as  where 
the  building  has  been  tortiously  removed  from  the  realty:  See  the 
note  to  Sinnott  v.  Eeiock,  80  Am.  St.  Eep.  758. 


FLEMING  V.  LOCKWOOD. 

[36  Mont.  384,  92  Pac.  962.] 

ACTIONS — Effect  of  Adoption  of  Code. — The  adoption  of  a 
code  and  the  abolition  of  the  common-law  forms  of  pleading  do  not 
in  any  sense  change  the  fundamental  rules  of  substantive  law  under- 
lying various  actions,     (p.  379.) 

MAXIMS — Applicability. — The  maxim,  "Sic  utere  tuo  ut 
alienum  non  laedas, "  applies  to  actions  of  trespass,  trespass  on  the 
case,  and  other  actions  involving  negligence,     (p.  379.) 

MAXIMS — ^Applicability. — The  doctrine  of  the  maxim,  "Sic 
utere  tuo  ut  alienum  non  laedas,"  is  not  inconsistent  with  the  rule  of 
law  that  a  man  may  use  his  own  property  as  he  pleases,  for  all  purposes 
for  which  it  is   adaptable,  without  being   answerable   for   the   con- 
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sequences,  if  he  is  not  an  active  agent  in  designedly  causing  injury, 
if  he  does  not  create  a  nuisance,  or  if  he  exercises  due  care  and  cau- 
tion to  prevent  such  injury,     (p.  380.) 

TBESPASS — Trespass  on  Case — ^Distinction. — An  action  of  tres- 
pass presumed  an  active  agency  on  the  part  of  the  wrongdoer  in  caus- 
ing the  injury,  and  the  doing  of  an  act  wantonly  or  in  total  disregard 
of  the  other's  right,  while  an  action  of  trespass  on  the  case  assumes 
that  the  injury  is  consequential,  or  that  the  direct  injury  is  the  result 
of  negligence  or  nonfeasance,     (p.  381.) 

WATEES — Irrigation — Ditches — Negligence — ^Burden  of  Proof. 
If  a  plaintiff  contends  tbat  seepage  from  an  irrigation  ditch,  to  his 
damage,  occurred  as  the  result  of  negligence  on  the  part  of  defendant, 
either  in  constructing  or  operating  the  ditch,  the  burden  of  proof  is 
upon  the  plaintiff,  in  the  first  instance,  to  show  such  negligence,  (p. 
382.) 

WATEES. — Owners  of  Irrigation  Ditches  are  not  Insnrers 
against  damages  which  may  result  from  their  operation,     (p.  382.) 

WATEES — Irrigation  Ditches— Care  Eequired  of  Owner. — The 
measure  of  care  which  a  ditch  owner  is  bound  to  use  is  that  which 
ordinarily  prudent  men  exercise  under  like  circumstances  when  the 
risk  is  their  own,  and  if  he  fails  to  exercise  this  degree  of  care,  he 
is  liable  for  injuries  which  the  water  causes  to  the  adjoining  property 
in  consequence  of  his  negligence,     (p.  383.) 

WATEES — Irrigation  Ditches — Care  Eequired  of  Owner — Injury 
from  Seepage. — An  irrigation  ditch  owner  is  bound  to  exercise  only  or- 
dinary care  in  the  construction  and  maintenance  of  his  ditch,  and  if 
he  does  so,  he  is  not  liable  to  an  adjoining  owner  for  injury  done 
him  by  seepage  water  from  such  ditch,     (p.  383.) 

WATEES — ^Irrigation  Ditches — Negligence — Degree  of  Proof — 
Harmless  Error. — If,  in  an  action  to  recover  damages  alleged  to  have 
been  caused  by  seepage  from  an  irrigation  ditch,  the  jury  is  instructed 
that  "before  you  can  find  for  the  plaintiff,  the  fact  must  be  estab- 
lished by  clear  preponderance  of  the  evidence  that  the  ditch  in  ques- 
tion was  defectively  constructed  or  negligently  maintained,"  thus 
causing  the  injury  complained  of,  such  instruction  is  erroneous  in  using 
the  word  "clear"  before  the  word  "preponderance,"  thus  imposing 
a  greater  burden  of  proof  upon  plaintiff  than  the  law  requires,  but 
such  error  is  not  prejudicial  when  plaintiff  offered  no  evidence  of 
negligence,  did  not  rely  upon  negligence,  and  took  the  erroneous  posi- 
tion that  the  defendant  was  an  insurer  of  his  ditch,     (p.  383.) 

Schamikow  &  Pan]  and  Wash  &  Nolan,  for  the  respondent. 

W.  H.  Trippett  and  Rodgers  &  Rodgers,  for  the  appellant. 

**'*  HOLLOWAY,  J.  This  action  was  commenced  in  the 
district  court,  of  Powell  county  by  Johanna  Fleming,  guard- 
ian of  John  Fleming,  an  incompetent  person,  to  recover 
damages  from  W.  S.  Lockwood,  and  to  secure  an  injunction 
restraining  the  defendant  from  maintaining  and  operating  a 
certain  irrigating  ditch. 

In  substance,  the  complaint  charges  that  the  ditch  was 
constructed  over  Fleming's  laud,  wrongfully  and  without  his 
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consent;  that  it  was  so  carelessly  and  negligently  constructed 
and  managed  by  Lockwood  that  the  water  running  therein 
seeped  through  the  bottom  and  north  side  of  the  ditch  to 
and  upon  ^*®  meadow  land  belonging  to  Fleming,  and  lying 
north  of  the  line  of  the  ditch;  and  that  such  seepage  water 
arose  and  came  out  on  the  said  meadow  land  and  overflowed  it, 
made  it  wet  and  marshy,  and  destroyed  the  hay  growing  on 
said  land,  and  rendered  the  land  worthless,  to  plaintiff's  dam- 
age in  the  sum  of  twelve  thousand  five  hundred  dollars.  The 
second  cause  of  action  recites  the  same  facts,  and  further 
alleges  that  the  defendant  threatens  to  continue  to  use  and 
maintain  the  ditch  as  set  forth,  to  the  irreparable  injury  of 
the  plaintiff  and  John  Fleming. 

The  answer  denies  any  wrongful  act  upon  the  land  of  Flem- 
ing, and  alleges  that  the  ditch  was  constructed  through  Flem- 
ing's land  with  his  consent,  and  otherwise  practically  amounts 
to  a  general  denial  of  the  allegation  of  the  complaint.  Before 
the  case  was  finally  disposed  of  in  the  district  court,  Flem- 
ing died,  and  Johanna  Fleming,  as  his  executrix  of  his  last 
will,  was  substituted  as  plaintiff. 

Upon  the  trial,  plaintiff  offered  testimony  tending  to  show 
the  extent  of  the  damage  to  the  meadow  land,  and  that  the 
same  was  caused  by  water  seeping  from  the  defendant's  ditch, 
and  rested.  The  evidence  offered  by  the  defendant  tended 
to  show  that  the  injury  to  plaintiff's  land  resulted  from 
water  escaping  from  a  certain  slough  on  plaintiff's  land, 
with  which  defendant  had  nothing  whatever  to  do.  Defend- 
ant also  offered  some  testimony  tending  to  show  that  his 
ditch  was  constructed  and  maintained  in  a  good,  workman- 
like manner,  and  that  there  was  in  fact  no  seepage  from 
it.  The  plaintiff  asked  the  court  to  instruct  the  jury  to 
the  effect  that,  if  plaintiff's  lands  were  injured  by  seepage 
waters  escaping  from  defendant's  ditch,  then  the  verdict 
should  be  for  the  plaintiff,  without  regard  to  the  question 
of  negligence  on  the  part  of  the  defendant  in  the  construc- 
tion or  operation  of  the  ditch.  This  request  was  refused,  and, 
in  lieu  of  it,  the  court  instructed  the  jury  that  the  defendant 
was  bound  to  exercise  ordinary  care  in  the  construction  and 
maintenance  of  the  ditch,  and,  if  he  exercised  such  degree 
of  care,  "then  he  would  not  be  responsible  for  the  damage 
complained  of,  through  the  seepage  of  water  from  his  ditch, 
if  you  find  from  the  evidence  '^^"^  there  was  any  such  seep- 
age."   A  general  verdict  was  returned  in  favor  of  the  de- 
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fendant,  and  a  judgment  entered  thereon.  From  an  order 
denying  plaintiff  a  new  trial,  this  appeal  is  prosecuted. 

The  plaintiff's  theory  of  the  case  is  illustrated  by  the  in- 
struction which  the  court  was  requested  to  give,  as  above 
set  forth.  The  defendant's  theory  is  illustrated  by  the  in- 
struction given  by  the  court  in  lieu  of  that  asked  by  the 
plaintiff.  These  different  theories  of  the  respective  parties 
present  the  principal  question  for  solution,  and,  singularly 
enough,  each  of  them  is  relying  upon  the  former  decisions 
of  this  court  to  support  his  contention.  The  plaintiff  relies 
upon  Fitzpatrick  v.  Montgomery,  20  Mont.  181,  63  Am.  St. 
Rep.  622,  50  Pac.  416,  and  Lincoln  v.  Rodgers,  1  Mont.  217, 
and  Nelson  v.  O'Neal,  1  Mont.  284,  cited  in  the  Fitzpatrick 
case;  while  respondent  relies  upon  Hopkins  v.  Butte  &  M. 
Co.,  13  Mont.  223,  40  Am.  St.  Rep.  438,  33  Pac.  817,  and 
upon  King  v.  Miles  City  Irr.  D.  Co.,  16  Mont.  463,  50  Am. 
St.  Rep.  506,  41  Pac.  431.  If  appellant's  theory  is  cor- 
rect, and  the  question  of  negligence  does  not  enter  into  a 
case  of  this  character,  then  every  ditch  owner  is  an  insurer 
of  his  ditch  against  damages  therefrom  to  his  neighbor,  un- 
less such  damage  is  occasioned  by  an  act  of  God  or  inevitable 
accident;  and  her  counsel  confidently  rely  upon  the  Fitzpat- 
trick  case  above  to  support  his  contention. 

The  Fitzpatrick  case  was  decided  by  this  court  in  1897, 
the  Hopkins  case  in  1893,  and  the  King  case  in  1895.  In 
submitting  the  Fitzpatrick  case  in  this  court,  attention  was 
directed  particularly  to  the  Hopkins  and  King '  cases,  but 
though  Chief  Justice  Pemberton  wrote  the  opinion  in  the 
Hopkins  case,  and  also  in  the  Fitzpatrick  case,  no  mention 
is  made  of  either  of  these  two  earlier  cases  in  the  opinion 
in  the  Fitzpatrick  case;  so  that  we  must  assume  that  the 
court  did  not  intend  to  overrule  either,  or  both,  of  its  former 
decisions,  but,  on  the  contrary,  differentiated  the  cases. 

In  Fitzpatrick  v.  Montgomery,  20  Mont.  181,  63  Am.  St. 
Rep.  622,  50  Pac.  416,  it  appears  that  Montgomery,  a  sub- 
sequent appropriator  of  the  waters  of  Buffalo  creek,  so  con- 
ducted ^^^  his  placer  mining  operations  above  Fitzpatrick 's 
land  that  tailings  and  other  debris  were  carried  down  that 
creek  and  deposited  upon  Fitzpatrick 's  land,  rendering  it 
unfit  for  agricultural  purposes,  and  that  such  deposit  of 
tailings  and  other  debris  in  the  creek,  which  flowed  through 
Fitzpatrick 's  land,  caused  the  creek  to  cut  a  new  and  dif- 
ferent channel  through  his  land.  Fitzpatrick  was  the  prior 
appropriator  of  *the  waters  of  the  same  creek.     The  decision 
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of  this  court  appears  to  have  been  rendered  upon  precedent, 
rather  than  upon  principle,  and  nearly  every  case  cited  in 
the  opinion  relies  upon  and  applies  the  principle  which  coun- 
sel for  plaintiff  sought  to  have  the  trial  court  in  this  case 
embody  in  the  offered  instruction,  namely:  "That  everyone 
must  so  use  his  property  as  not  to  injure  that  of  his  neigh- 
ber."  This  principle  of  law  finds  expression  in  the  maxim, 
Sic  utere  tuo  ut  alienum  non  laedas,  which  our  Civil  Code, 
in  section  4605,  has  translated  as  follows:  "One  must  so  use 
his  own  rights  as  not  to  infringe  upon  the  rights  of  an- 
other." 

If  the  courts  whose  decisions  are  cited  and  relied  upon 
in  the  Fitzpatrick  case  (20  Mont.  181,  63  Am.  St.  Rep.  622, 
50  Pac.  416)  entertained  the  idea  that  this  maxim  is  not 
applicable  to  negligence  cases,  they  were  mistaken.  "While 
it  is  true  that  by  adopting  a  code  we  have  abolished  common- 
law  form  of  pleading,  this  abolition  has  not  in  any  sense 
changed  the  fundamental  rules  of  substantive  law,  and  we 
must  still  resolve  questions  presented  in  our  litigation  with 
reference  to  those  ancient  rules  of  law  which  had  reason, 
experience,  and  the  necessities  of  society  for  their  foundation. 

At  the  common  law  the  Fitzpatrick  case  would  have  fallen 
into  one  of  two  classes  of  cases,  trespass,  or  trespass  on  the  case, 
the  first  of  which  might,  or  might  not,  involve  a  question  of 
negligence,  depending  upon  the  particular  circumstances,  while 
negligence  is  the  very  gist  of  the  latter:  Holmes  on  Common 
Law,  106.  The  maxim  above  was  repeatedly  applied  in  ac- 
tions of  trespass.  It  was  likewise  applied  repeatedly  in  actions 
of  trespass  on  the  case.  In  Gerke  v.  California  Steam  Nav. 
Co.,  9  Cal.  251,  70  Am.  Dec.  650,  the  court  said:  "The 
general  rule  ^®^  upon  this  subject  is  laid  down  with  great 
clearness  by  Cowen  (Cowen's  Treatise,  384).  Speaking  of 
the  action  of  trespass  on  the  case,  he  says:  *It  lies  in  all 
cases  of  negligence  in  the  use  or  disposition  of  one's  prop- 
erty, or  in  clearing  or  improving  it,  by  which  another  is  in- 
jured; and  the  true  question  in  such  cases  is  whether  the  de- 
fendant or  his  servant  has  been  guilty  of  negligence.  For 
it  is  a  maxim  in  law  that  a  man  is  bound  so  to  use  his  own 
as  not  to  injure  that  which  belongs  to  his  neighbor.'  " 

This  maxim  furnishes,  in  a  general  sense,  the  rule  by 
which  every  member  of  society  possesses  and  enjoys  his  prop- 
erty; but  it  is  not  an  ironclad  rule,  without  limitations.  If 
applied  literally  in  every  case,  it  would  largely  defeat  the 
very  purpose  of  its  existence ;  for  in  many  instances  it  would 
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deprive  individuals  of  the  legitimate  use  of  their  property, 
and,  for  all  practical  purposes,  destroy  it:  Hentz  v.  hong 
Island  R.  R.  Co.,  13  Barb.  646.  The  doctrine  of  the  maxim  is 
not  inconsistent  with  the  rule  of  law  that  a  man  may  use  his 
own  property  as  he  pleases,  for  all  purposes  for  which  it  is 
adaptable,  without  being  answerable  for  the  consequences,  if 
he  is  not  an  active  agent  in  designedly  causing  injurj^,  if  he 
does  not  create  a  nuisance,  or  if  he  exercises  due  care  and 
caution  to  prevent  injury :  Fisher  v.  Clark,  41  Barb.  329. 

In  Gibson  v.  Puchta,  33  Cal.  310,  which  was  an  action  to  re- 
strain the  defendant  from  running  water  upon  plaintiff's  min- 
ing claim  and  for  damages  caused  thereby,  the  court  said :  "  In 
irrigating  his  land  the  defendant  is  subject  to  the  maxim  Sic 
Titere  tuo  ut  alienum  non  laedas.  An  action  cannot  be  main- 
tained against  him  for  the  reasonable  exercise  of  his  right,  al- 
though an  annoyance  or  injury  may  thereby  be  occasioned  to 
the  plaintiffs.  He  is  responsible  to  the  plaintiffs  only  for  the 
injuries  caused  by  his  negligence  and  unskillfulness,  or  those 
willfully  inflicted  in  the  exercise  of  his  right  of  irrigating  his 
land:  Broom's  Legal  Maxims,  274.  There  is  no  pretense  that 
any  injury  was  willfully  occasioned  by  the  defendant,  and 
there  is  no  finding  of  negligence  or  unskillfulness  on  the  part 
of  the  defendant.  The  plaintiffs,  therefore,  are  not  entitled  to 
judgment  '^^^  on  the  findings ' ' :  See,  also,  Panton  v.  Holland. 
17  Johns.  (N.  Y.)  92,  8  Am.  Dec.  369;  Broom's  Legal  Max- 
ims, 275. 

Chief  Justice  Nelson,  in  Harvey  v.  Dunlop,  Hill  &  Denio 
(Lalor),  193,  said:  "No  case  or  principle  can  be  found,  or,  if 
found,  can  be  maintained,  subjecting  an  individual  to  liability 
for  an  act  done  without  fault  on  his  part":  Holmes'  Common 
Law,  94.  Indeed,  it  has  been  said  that  this  maxim  is  not  ap- 
plicable to  a  mere  omission  to  act,  but  rather  to  an  affirmative 
act  or  course  of  conduct,  in  invasion  of  another's  right:  An- 
derson 's  Law  Dictionary,  1076. 

The  case  of  Stinson  v.  New  York  Cent.  R.  R.  Co.,  32  N.  Y. 
333,  88  Am.  Dec.  332,  was  an  action  for  damages  for  the  death 
of  one  Stinson  by  the  wrongful  act  of  the  defendant  railroad 
company.  In  disposing  of  the  case  the  New  York  court  said : 
"And  the  duty  the  company  owed  to  him  (Stinson)  in  the 
management  of  its  trains  was  the  exercise  of  that  ordinary 
care  which  every  man  owes  to  his  neighbor,  to  do  him  no  in- 
jury by  negligence  while  both  are  engaged  in  lawful  pursuits, 
a  duty  which  begins  and  ends  in  the  maxim,  Sic  utere  tuo  ut 
alienum  non  laedlas. ' ' 
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Since  negligence  is  the  very  essence  of  an  action  of  trespass 
on  the  case,  and  negligence  was  held  not  to  enter  into  the  Fitz- 
patrick  case  (20  Mont.  181,  63  Am.  St.  Rep.  622,  50  Pac.  416), 
we  must  assume  that  the  case  was  treated  as  an  action  of  tres- 
pass, and  of  that  character  of  such  an  action  which  is  main- 
tainable without  reference  to  the  question  of  negligence;  in 
other  words,  the  court  must  have  held  that  Montgomery 's  situ- 
ation was  practically  the  same  that  it  would  have  been  had  he 
hauled  the  debris  in  carts  and  deposited  it  upon  Fitzpatrick's 
land,  in  which  latter  event,  of  course,  the  degree  of  care  which 
he  exercised  would  have  been  of  no  moment.  This,  at  least,  is 
the  theory  of  most  of  the  cases  cited  in  the  opinion  in  the  Fitz- 
patrick  case;  and  while  it  is  a  matter  of  doubt  whether  the 
Fitzpatrick  case  was  in  fact  of  such  character,  it  was  evidently 
treated  as  such,  for  upon  no  other  possible  theory  can  it  be  sus- 
tained. 

Familiar  illustrations  of  the  difference  between  an  action  in 
trespass,  where  negligence  need  not  be  alleged  or  proved,  and 
^^^  an  action  in  trespass  on  the  ease,  which  must  be  main- 
tained, if  at  all,  upon  the  theory  of  defendant's  negligence,  are 
these :  If  A  strikes  B  with  a  log,  B  may  maintain  an  action  in 
trespass,  and  the  question  of  negligence  does  not  enter  into  the 
case  at  all.  But  if  A  places  the  log  in  a  road,  and  B  comes 
along  and  falls  over  it  and  injures  himself,  he  may  maintain 
an  action  on  the  case  against  A,  by  alleging  and  proving  A's 
negligence :  Dodson  v.  Mock,  20  N.  C.  282,  32  Am.  Dec.  677. 
So,  if  A  opens  a  headgate  in  his  ditch  and  sends  water  down 
upon  B's  land  in  such  quantity  as  to  cause  injury,  B  could 
maintain  an  action  in  trespass ;  but  if  A 's  ditch  gives  way,  pre- 
cipitating the  water  upon  B  's  land,  B  's  action  would  be  on  the 
case;  and  the  reason  for  the  rule  in  each  of  these  classes  of 
cases  is  apparent.  An  action  of  trespass  presumes  the  active 
agency  on  the  part  of  the  wrongdoer  in  causing  the  injury,  or, 
what  is  the  same  thing,  the  doing  of  the  act  wantonly  or  in 
total  disregard  of  the  other's  right;  while  the  action  on  the 
case  assumes  that  the  injury  is  consequential,  or  the  direct 
injury  is  the  result  of  negligence  or  nonfeasance.  In  other 
words,  trespass  implies  wantonness,  malice,  or  willfulness, 
while  trespass  on  the  case  implies  only  negligence. 

But,  whatever  doubt  may  arise  as  to  the  character  of  the  ac- 
tion applicable  to  the  Fitzpatrick  Case  (20  Mont.  181,  63  Am. 
St.  Rep.  622,  50  Pac.  416),  there  is  no  doubt  or  uncertainty 
whatever  as  to  the  class  into  which  the  case  now  under  con- 
sideration falls.     Upon  the  facts  stated,  it  could  only  be  main- 
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tained  as  an  action  of  trespass  on  the  case,  since  there  is  not 
any  contention  that  Lockwood  intentionally  caused  the  water 
to  seep  from  his  ditch.  If,  in  fact,  the  seepage  occurred  as^ 
plaintiff .  contends,  it  must  have  been  the  result  of  negligence 
on  Lockwood 's  part,  either  in  constructing  or  operating  the 
ditch,  since  it  is  not  contended  that  it  was  the  result  of  inevi- 
table accident  or  was  caused  by  an  act  of  God ;  and  therefore 
the  plaintiff  had  the  burden  of  proof,  in  the  first  instance,  ta 
show  negligence  on  the  part  of  the  defendant:  Greeley  Irr. 
Co.  V.  House,  14  Colo.  549,  24  Pac.  329 ;  Long  on  Irrigation, 
sec.  68.  A  ditch  owner  is  not  an  insurer  of  his  ditch  against 
^®^  damages  which  may  result  from  its  operation :  Howell  v. 
Big  Horn  Basin  C.  Co.,  14  Wyo.  14,  81  Pac.  785,  1  L.  R.  A., 
N.  S.,  596. 

Hopkins  v.  Butte  &  M.  Com.  Co.,  13  Mont.  223,  40  Am.  St. 
Rep.  438,  33  Pac.  817,  was  an  action  for  damages  caused  to  the 
plaintiff's  crops.  The  plaintiff  owned  land  along  Deep  creek 
in  Cascade  county.  The  defendant  used  that  creek  for  float- 
ing logs  down  to  its  mills  at  Great  Falls,  and  had  cut  and 
placed  in  the  stream  above  plaintiff 's  lands  large  quantities  of 
logs,  to  be  floated  down  to  its  mills.  The  logs  had  formed  a 
jam  in  the  stream  so  as  to  obstruct  the  natural  flow  of  the 
water,  causing  a  large  quantity  of  water  to  be  collected  above^ 
so  that,  when  the  jam  gave  way,  the  water,  so  collected,  over- 
flowed the  banks  of  the  creek,  submerging  plaintiff's  lands, 
and  by  depositing  debris  thereon,  caused  damages  to  his  crops, 
fences,  etc.  This  court  said :  * '  The  gist  of  this  action  is  neg- 
ligence; and  until  some  negligence  is  shown  there  cannot  be 
said  to  be  any  liability."  The  trial  court  in  that  case  had  in- 
structed the  jury  just  as  plaintiff  asked  the  court  to  do  in  this 
instance,  but  for  the  error  the  judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial. 

King  V.  Miles  City  Irr.  D.  Co.,  16  Mont.  463,  50  Am.  St. 
Rep.  506,  41  Pac.  431,  was  an  action  for  damages  caused  to 
plaintiff's  land  by  a  break  in  defendant's  irrigating  ditch. 
The  trial  court  instructed  the  jury  as  follows :  "In  this  con- 
nection the  court  further  instructs  the  jury  that  it  is  incum- 
bent upon  the  defendant  company  to  construct  its  flumes  and 
ditches  in  such  a  reasonable  and  prudent  manner  as  that  no 
damage  shall  result  to  the  person  whose  lands  are  crossed  by 
the  ditch. ' '  This  court  on  appeal  said :  * '  The  instruction  was 
clearly  erroneous.  The  court  undertook  to  lay  down  the 
measure  of  reasonable  and  prudent  conduct  on  the  part  of  the 
defendant.     The  dourt  did  not  instruct  that  the  care  by  the  de- 
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fendant  should  be  either  ordinary  or  extraordinary,  but,  on  the 
other  hand,  instructed  the  jury  that  the  degree  of  care  should 
be  such  that  no  damage  should  result.  The  defendant  was 
thus  held,  not  only  to  the  highest  and  most  extraordinary  de- 
gree of  care,  but  was  held  to  exercise  such  care  that  the  plain- 
tiff would  not  ^®^  suffer  any  damage.  In  other  words,  the  in- 
struction made  the  defendant  absolutely  an  insurer  against  all 
damages.  It  removed  the  question  of  negligence  from  the 
jury  altogether,  and  practically  instructed  them  that,  if  the 
damage  occurred,  the  defendant  was  liable,  without  regard  to 
its  negligence." 

"A  person  may  lawfully  collect  water  by  means  of  a  dam, 
or  in  ditches,  canals,  culverts,  or  pipes,  and  is  not  liable  in 
such  a  case  for  injuries  caused  by  the  escape  of  the  water,  in 
the  absence  of  negligence  on  his  own  part ' ' :  Gould  on  Waters, 
sec.  298. 

"The  measure  of  the  care  which  the  ditch  owner  is  bound 
to  use  is  that  which  ordinarily  prudent  men  exercise  under  like 
circumstances  when  the  risk  is  their  own.  And  if  he  fails  to 
exercise  this  degree  of  care,  he  is  liable  for  injuries  which  the 
water  causes  to  the  adjoining  property  in  consequfince  of  his 
negligence":  Farnham  on  Waters  and  Water  Rights,  sec. 
634. 

It  is  not  necessary  for  us  to  consider  the  quantum  of  proof 
required  in  any  controversy  of  this  character  to  make  out 
plaintiff's  prima  facie  case,  since  this  action  was  not  tried  on 
the  theory  of  negligence,  so  far  as  the  plaintiff  is  concerned. 

In  our  opinion,  the  trial  court  was  clearly  right  in  the 
theory  of  the  case  adopted,  and  was  likewise  correct  in  refus- 
ing to  give  the  instruction  which  the  plaintiff  requested.  In 
addition  to  the  cases  considered  above,  see,  also,  Lisonbee  v. 
Monroe  I.  Co.,  18  Utah,  343,  72  Am.  St.  Rep.  784,  54  Pac. 
1009 ;  Chidester  v.  Consolidated  Ditch  Co.,  59  Cal.  197. 

2.  Error  is  predicated  upon  the  giving  of  instruction  No.  5, 
which  is  as  follows:  "In  this  case,  damages  are  claimed  by 
plaintiff  on  account  of  injuries  c^one  to  his  land  through  thd 
seepage  of  water  from  the  ditch  of  the  defendant,  owing  to  its 
negligent  and  defective  construction  and  maintenance.  Be- 
fore you  can  find  for  the  plaintiff  in  this  case,  the  fact  must 
be  established  by  clear  preponderance  of  the  evidence  that  the 
ditch  in  question  was  defectively  constructed  or  negligently 
maintained,  and  that  through  such  defective  construction  or 
negligent  maintaining  the  seepage  occurred  from  which  it  is 
claimed  the  injury  *®^  resulted,  and  unless  the  plaintiff  has 
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established  this  fact  by  a  clear  preponderance  of  the  evidence, 
your  verdict  should  be  for  the  defendant."  That  in  using 
the  word  "clear"  before  the  word  "preponderance"  the  dis- 
trict court  attempted  to  impose  upon  the  plaintiff  a  greater 
burden  than  the  law  requires,  is  established  by  the  former  de- 
cision of  this  court :  Gehlert  v.  Quinn,  35  Mont.  451,  119  Am. 
St.  Rep.  864,  90  Pac.  168,  and  cases  cited.  But  while  this 
instruction  is  clearly  erroneous,  it  is  error  without  prejudice. 
The  plaintiff  offered  no  evidence  of  negligence,  and  did  not 
rely  upon  negligence,  but  took  the  position  that  the  defend- 
ant was  an  insurer  of  his  ditch.  That  theory  was  incorrect. 
The  plaintiff  failed  to  make  out  a  case,  and  the  district  court 
would  have  been  justified  in  directing  a  verdict  for  the  de- 
fendant ;  so  that  it  is  entirely  immaterial  what  instructions  it 
gave,  since  the  verdict  returned  was  in  defendant's  favor. 
The  order  appealed  from  is  affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


Persons  Who  Construct  Irrigation  Ditches  must  exercise  reasonable 
skill  and  judgment  in  their  construction  and  main>3nance  to  the  end 
that  the  property  and  rights  of  others  are  not  interfered  with  or  tres- 
passed upon:  Lisonbee  v.  Monroe  Irr.  Co.,  18  Utah,  343,  72  Am.  St. 
Eep.  784;  Big  Goose  etc.  Ditch  Co.  v.  Morrow,  8  Wyo.  537,  80  Am. 
St.  Eep.  955.  It  has  been  held  that  negligently  allowing  water  to 
escape  from  a  canal  lawfully  constructed,  so  as  to  overflow  the  land 
of  another,  creates  a  liability  for  consequential  damages  recoverable 
in  sjOi  action  on  the  case  but  not  in  an  action  of  trespass:  Suter  v, 
Wenatchee  Water  Power  Co.,  35  Wash.  1,  102  Am.  St.  Eep.  881. 


DEMERS  V.  GRAHAM. 

[36  Mont.  402,  93  Pac.  268.] 

CHATTEL  MORTGAGES — Lien — Title. — A  chattel  mortgage 
creates  a  lien  only  and  does  not  pass  the  title  from  the  mortgagor  to 
th«  mortgagee,     (p.  385.) 

CHATTEL  MORTGAGES  of  Animals — Increase — Ownership. — 
A  chattel  mortgage  of  domestic  animals,  without  any  express  agree- 
ment as  to  their  increase,  does  not  cover  such  increase  in  gestation 
at  the  time  of  the  execution  of  the  mortgage,  and  as  to  such  increase 
born  before  foreclosure,  the  mortgagor  in  possession  may  deal  with 
it  as  his  own,  and  dispose  of  it  as  he  sees  fit.     (p.  389.) 

H.  H.  Parsons,  for  the  appellant. 

Marshall  &  Stiff,  for  the  respondent 


r 
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"*<**  SMITH,  J.  The  only  question  for  determination  in 
this  case  is,  whether  a  chattel  mortgage  of  certain  cows  covers 
their  calves  in  gestation  at  the  time  the  mortgage  was  ex- 
ecuted, but  born  prior  to  foreclosure,  there  being  no  reference 
in  the  mortgage  to  the  increase  of  the  cows. 

The  defendant,  Graham,  holds  in  his  possession,  as  sheriff 
of  Missoula  county,  the  sum  of  six  hundred  and  nine  dollars, 
the  proceeds  of  the  sale  of  eighty-seven  calves,  sold  by  him 
under  a  stipulation  that  he  should  hold  the  proceeds  until  the 
final  determination  of  this  action.  The  plaintiff  claims  the 
money  by  virtue  of  the  fact  that  he  held  a  chattel  mortgage 
on  the  mothers  of  the  calves  at  the  time  the  young  were  ])orn. 
The  appellant,  Prideaux,  claims  to  be  entitled  to  the  sum  by 
virtue  of  a  sale  of  the  calves  to  him  by  Sloan,  the  mortgagor, 
after  the  sheriff  had  seized  but  before  he  sold  the  same  under 
plaintiff's  mortgage.  Prideaux  set  forth  in  his  answer  the 
respective  claims  of  the  parties,  as  above  recited.  The  dis- 
trict court  of  Missoula  county  sustained  a  general  demurrer 
to  the  answer,  and,  in  default  of  further  pleading  by  Pri- 
deaux, entered  a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  Graham,  as  sheriff,  for  the  sum  of 
money  in  dispute.  From  that  judgment  Prideaux  has  ap- 
pealed. 

The  law  is  well  settled  in  this  state  that  a  chattel  mortgage 
only  creates  a  lien  and  does  not  pass  title  from  the  mortgagor 
to  the  mortgagee:  Bennett  Bros.  Co.  v.  Tam,  24  Mont.  457, 
62  Pae.  780;  Mueller  v.  Renkes,  31  Mont.  100,  77  Pae.  512 
Such  lien  transfers  no  title:  Civ.  Code,  see.  3750.  The  ques- 
tion of  the  extent  of  the  lien  created,  in  those  jurisdictions 
where  no  title  passes,  has  been  a  fruitful  source  of  litigation 
for  many  years.  The  immediate  question  that  we  are  to  de- 
cide has  never  been  before  this  court,  and  we  feel,  therefore, 
that  in  the  determination  of  the  same  we  should  point  out 
what  seem  to  us  to  be  the  principles  involved,  and  not  merely 
cite  the  precedents  of  the  courts. 

405  rp^g  supreme  court  of  California,  in  the  case  of  Shoo- 
bert  V.  De  Motta,  112  Cal.  215,  53  Am.  St.  Rep.  207,  44  Pae. 
487,  took  occasion  to  examine  and  differenti:.te  the  deci- 
sions on  this  subject  in  the  following  language:  "It  has 
been  held  in  some  states  that  the  lien  of  a  mortgage  of  do- 
mestic animals  extends  to  the  increase  of  the  animals  during 
the  life  of  the  mortgage,  whether  the  terms  of  the  mort- 
gage include  such  increase  or  not,  and,  following  these  deci- 
Am.  St.  Eep.,  Vol.  122—25 
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sions,  such  a  rule  is  stated  in  text  books  upon  chattel  mort- 
gages. It  will  be  found,  however,  upon  examination  of  these 
cases,  that  the  decisions  therein  are  based  upon  the  prin- 
ciple of  the  common  law,  which  was  in  force  in  those  states, 
that  by  the  mortgage  the  mortgagee  is  vested  with  the  title 
to  the  mortgaged  property,  and  becomes  the  owner  thereof; 
and  that  in  the  case  of  domestic  animals,  applying  another 
rule  of  both  the  common  and  the  civil  law,  that  'the  brood 
belongs  to  the  owner  of  the  dam  or  mother — partus  sequitur 
ventrem'  (2  Blackstone's  Commentaries,  390),  he  thereby  be- 
comes the  owner  of  such  increase,  and,  being  the  owner,  his 
title  in  any  action  at  law  must  prevail.  The  earliest  applica- 
tion of  this  rule  was  in  the  case  of  a  mortgage  of  a  female 
slave  (Hughes  v.  Graves,  1  Litt.  317),  which  was  decided  in 
Kentucky  in  1822,  and  was  afterward  followed  in  Maryland 
in  1836,  in  the  case  of  Evans  v.  Merriken,  8  Gill  &  J.  39, 
which  also  involved  the  offspring  of  a  female  slave  which  had 
been  mortgaged;  and  these  cases  are  cited  as  the  authority 
upon  which  cases  involving  the  same  question  have  been  de- 
cided in  other  states,  in  some  instances  referring  also  to  the 
principle  upon  which  the  rule  rests,  and  in  others  merely  re- 
ferring to  the  cases  as  an  authority:  Gaboon  v.  Miers,  67 
Md.  573,  11  Atl.  278;  Gundy  v.  Biteler,  6  111.  App.  510; 
Ellis  V.  Reaves,  94  Tenn.  210,  28  S.  W.  1089.  The  rule  has 
also  been  stated  in  many  other  cases  in  which  the  question  was 
neither  involved  nor  decided  (Kellogg  v.  Lovely,  46  Mich. 
131,  41  Am.  Rep.  151,  8  N.  W.  699 ;  McCarty  v.  Blevins,  5 
Yerg.  CTenn.)  195,  26  Am.  Dec.  262;  Gans  v.  Williams,  62 
Ala.  41) ;  and  there  is  still  another  line  of  decisions  in  which 
it  has  been  sought  to  uphold  the  propriety  of  the  *®®  rule  by 
holding  that  the  increase  which  was  in  gestation  at  the  execu- 
tion of  the  mortgage  was  inferentially  included  therein  as  a 
part  of  the  mortgaged  property:  Funk  v.  Paul,  64  Wis.  35, 
54  Am.  Rep.  576,  24  N.  W.  419 ;  Rogers  v.  Hyland,  69  Iowa, 
504,  58  Am.  Rep.  230,  29  N.  W.  429 ;  Edmonston  v.  Wilson, 
49  Mo,  App.  491.  Another  line  of  decisions  limits  this  ap- 
plication of  the  rule  by  holding  that  the  increase  is  subject  to 
the  lien  of  the  mortgage  only  for  so  long  a  time  as  the 
young  are  in  a  state  of  nurture  from  the  mother:  Rogers  v. 
Gage,  59  Mo.  App.  107 ;  Darling  v.  Wilson,  60  N.  H.  59,  49 
Am.  Rep.  305;  Forman  v.  Proctor,  9  B.  Mon.  (Ky.)  124 
The  want  of  logical  sequence  in  this  limitation  has  been  felt 
by  the  courts,  and  some  of  them  have  sought  to  place  their 
decision  upon  the  fact  that,  while  the  young  were  following 
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the  mother,  a  purchaser  from  the  mortgagor  had  notice  by 
that  fact  that  it  was  her  offspring,  and  subject  to  the  mort- 
gage, and  was  thus  prevented  from  claiming  to  be  a  pur- 
chaser in  good  faith.  Placing  the  decision  on  this  ground 
is,  however,  necessarily  a  repudiation  of  the  principle  upon 
which  all  the  above  cases  rest,  for,  if  the  mortgagee  is  in  fact 
the  owner  of  the  increase,  the  question  of  good  faith  in  a  pur- 
chaser from  the  mortgagor  is  immaterial. 

"Prior  to  1873  the  giving  of  a  chattel  mortgage  in  this 
state  vested  the  mortgagee  with  the  title  to  the  property  mort- 
gaged (Heyland  v.  Badger,  35  Cal.  404),  and,  while  this  rule 
of  law  prevailed,  the  foregoing  decisions  would  have  been  ap- 
plicable. The  Civil  Code,  however,  went  into  effect  at  the  be- 
ginning of  that  year,  and  under  its  provisions  the  mortgagor 
is  not,  by  the  execution  of  the  chattel  mortgage,  devested  of 
his  title  to  the  property,  but  still  remains  its  owner,  while  the 
mortgagee  has  only  a  lien  thereon :  Civ.  Code,  sec.  2888 ;  Bank 
of  UMah  V.  Moore,  106  Cal.  673,  39  Pac.  1071  Consequently, 
the  foregoing  decisions  cannot  be  regarded  as  having  author- 
itative force,  but  the  rights  of  the  parties  must  be  determined 
upon  the  general  principles  controlling  the  relations  between 
a  mortgagor  and  mortgagee.  In  the  absence  of  any  express 
agreement  upon  the  subject,  the  lien  created  by  a  mortgage  is 
limited  to  the  property  '***''  which  is  described  in  the  mort- 
gage, and  does  not  include  other  property  of  the  same  charac- 
ter which  the  mortgagor  may  have  afterward  acquired  and 
placed  with  the  mortgaged  property :  Jones  on  Chattel  Mort- 
gages, sees.  138,  154.  If  the  mortgagor  retains  the  possession 
of  the  mortgaged  property,  he  is  at  liberty  to  deal  with  and 
use  it  as  its  owner,  and  whatever  income  or  profit  may  be  de- 
rived from  such  use  belongs  to  him,  and  not  to  the  mortgagee : 
See  Simpson  v.  Ferguson,  112  Cal.  180,  53  Am.  St.  Rep.  201,  40 
Pac.  104,  44  Pac.  484.  If,  in  the  case  of  sheep,  the  use  to  which 
he  puts  the  ewes  is  for  breeding  lambs,  there  can  be  no  suffi- 
cient reason  given  why  the  lambs  that  are  dropped  by  the  ewes 
should  belong  to  the  mortgagee,  any  more  than  the  wool  which 
is  sheared  from  their  backs.  We  are  aware  that  the  supreme 
court  of  Texas,  in  First  Nat.  Bank  v.  Western  Mortgage  etc. 
Co.,  86  Tex.  636,  26  S.  W.  488,  held  that,  although  by  the 
laws  of  that  state  the  mortgagor  of  personal  property  remains 
the  owner  thereof  after  the  execution  of  the  mortgage,  the 
foregoing  decisions  control  the  right  of  the  mortgagee  to  the 
increase  of  domestic  animals;  but  the  opinion  in  which  the  de- 
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cision  is  given  merely  states  the  proposition  without  presenting 
any  reasoning  in  its  support,  and  does  not  meet  with  our  ap- 
proval. We  are  not  called  upon  to  determine  in  the  present 
case  whether,  if  the  lambs  in  question  had  been  in  gestation  at 
the  date  of  the  mortgage,  they  would  have  been  included  as  a 
part  of  the  property  mortgaged,  but  we  "hold  that,  inasmuch  as 
they  were  begotten  upon  the  ewes  after  the  mortgage  was  ex- 
ecuted, the  mortgagee  has  no  lien  upon  them,  or  right  to  their 
possession. ' ' 

This  case  was  supplemented  by  the  later  case  of  First  Nat. 
Bank  v.  Erreca,  116  Cal.  81,  58  Am.  St.  Rep.  133,  47  Pac.  926, 
wherein  the  facts  relative  to  the  time  at  which  the  offspring 
were  begotten  are  like  those  in  the  case  at  bar.  In  that  case 
the  court  said:  "The  present  case  presents  a  question  which 
was  not  involved  or  decided  in  that  case,  i.  e.,  whether  the  lien 
of  the  mortgage  includes  lambs  in  gestation  at  its  date,  but 
upon  the  principles  of  that  case  it  must  be  held  that  they  are 
not  so  ^^^  included.  As  the  lien  of  the  mortgage  extends  only 
to  the  property  described  therein,  and  as  the  mortgagor  re- 
mains the  owner  of  the  property  mortgaged,  he  has  an  unre- 
stricted right  to  sell  or  dispose  of  its  fruit  or  increase.  His 
right  to  dispose  of  lambs  in  gestation  or  wool  upon  the  backs 
of  the  sheep  at  the  date  of  the  mortgage  is  the  same  as  would 
be  his  right  to  dispose  of  oranges  which  were  on  the  trees,  or 
wheat  which  was  in  the  ground  or  standing  in  the  field  when 
a  mortgage  of  the  land  was  made. ' ' 

We  think  these  cases  correctly  state  the  rule  of  law,  and  we 
adopt  the  conclusions  reached,  together  with  the  reasons  as- 
signed therefor. 

Section  3893  of  the  Civil  Code  reads  as  follows:  "The  in- 
crease of  property  pledged  is  pledged  with  the  property." 
Counsel  for  appellant  contends  that  this  legislative  language 
ought  to  be  interpreted  as  showing  an  intention  to  lay  down  a 
different  rule  as  to  pledges  from  that  pertaining  to  chattel 
mortgages.  We  are  inclined  to  think  there  is  merit  in  the 
suggestion. 

On  the  part  of  the  respondent  our  attention  has  been  di- 
rected to  section  3815  of  the  Civil  Code,  reading  as  follows: 
"A  mortgage  is  a  lien  upon  everything  that  would  pass  by  a 
grant  of  the  property."  It  is  contended  that  the  foregoing 
language,  applied  to  this  case,  means  that  the  lien  of  the  mort- 
gage attached  to  the  calves  in  question.  This  section  is  found 
in  the  code  under  the  following  article-heading;  "Mortgages 
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in  General."  It  applies,  therefore,  to  both  real  estate  and 
chattel  mortgages.  There  is  this  analogy  between  real  estate 
and  chattel  mortgages,  that  both  are  simply  liens:  Hull  v. 
Diehl,  21  Mont.  71,  52  Pac.  782.  A  mortgage  does  not  entitle 
the  mortgagee  to  the  possession  of  the  property,  unless  au- 
thorized by  the  express  terms  of  the  mortgage:  Civ.  Code, 
sec.  3816. 

"While  in  possession  of  mortgaged  real  property  the  mort- 
gagor may  collect  and  appropriate  to  his  own  use  the  rents 
and  profits  thereof:  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p. 
979,  and  cases  cited.  Growing  crops  may  be  the  subject  of 
chattel  mortgage,  "^^^  even  though  the  owner  of  the  same  also 
owns  the  land  upon  which  they  are  growing.  And  this  rule 
prevails,  even  in  those  jurisdictions  where  growing  crops  are 
part  of  the  realty :  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  311 ; 
Civ.  Code,  sec.  3876.  Now,  it  will  not  be  contended  that  a 
grant  of  the  land  would  not  pass  title  to  a  growing  crop.  So, 
too,  the  sale  of  a  cow  would  undoubtedly  carry  with  it  her 
unborn  calf;  but  we  cannot  assent  to  the  conclusion  that  be- 
cause thereof,  a  chattel  mortgage  describing  the  cow  only 
would  also  create  a  lien  upon  her  offspring. 

The  statute  referred  to  by  the  learned  counsel  is  compre- 
hensive, and  the  construction  to  be  placed  upon  it  should  be 
reached  only  after  full  consideration  in  any  particular  case 
in  which  it  may  be  invoked.  We  do  not  think  it  wise  or 
necessary  in  this  case  to  construe  it  further  than  to  hold  that 
it  does  not  apply  to  the  natural  increase  of  domestic  animals 
by  procreation.  We  think,  if  the  legislature  had  intended 
that  the  lien  of  a  chattel  mortgage  describing  particular  ani- 
mals should  attach  to  their  young  thereafter  to  be  born,  it 
would  have  said  so  plainly,  as  it  did  in  the  case  of  a  pledge. 
In  the  absence  of  such  a  declaration  it  seems  reasonable  to 
hold  that  because  the  mortgage  is  simply  a  lien  passing  no 
title,  the  mortgagor  in  possession  has  the  right  to  deal  with 
the  property  as  his  own,  and  in  the  case  of  domestic  animals 
may  dispose  of  the  young  not  mentioned  in  the  mortgage  as 
he  sees  fit.  This  construction  leaves  to  the  mortgagee  the 
security  described  in  the  mortgage,  and  does  away  with  the 
confusion  that  experience  has  taught  invariably  follows  the 
adoption  of  any  other  rule.  If,  in  cases  like  this,  it  be  in- 
tended to  include  the  offspring,  the  mortgage  should  so  state. 

The  judgment  of  the  district  court  of  Missoula  county  is 
reversed  aiid  the  cause  is  remanded,  with  instructions  to 
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vacate  the  order  sustaining  the  demurrer  to  the  appellant's 
answer,  and  to  enter  an  order  overruling  the  same. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  con- 
cur. 


A  Mortgage  of  Animals  does  not  extend  to  their  subsequently  begotten 
increase  where  the  mortgage  is  regarded  as  a  lien  only  and  not  as  a 
transfer  of  the  legal  title:  First  Nat.  Bank  v.  Erreca,  116  Cal.  81,  58 
Am.  St.  Eep.  133;  Shoobert  v,  De  Motta,  112  Cal.  215,  53  Am.  St.  Eep. 
207,  and  cases  cited  in  the  cross-reference  note  thereto. 
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LANG:  V.  BAYONNE. 

[74  N.  J.  L.  455,  68  Atl.  90.] 

TTNCONSTITUTIONAL  STATUTE— Force  and  Effect  of.— The 

provisions  of  a  solemn  act  of  the  legislature,  so  long  as  it  has  not 
received  judicial  condemnation,  are  as  binding  upon  the  citizen  as 
is  the  judgment  of  a  court  rendered  against  him,  and  remaining  un- 
reversed,    (p.  396.) 

OFFICER  DE  FACTO — ^Unconstitutional  Statute. — ^An  Ofllcer 
Appointed  under  authority  of  a  statute  to  fill  an  office  created  thereby 
is  at  least  a  de  facto  officer,  whose  acts,  performed  antecedent  to  a 
judicial  declaration  that  the  statute  is  unconstitutional,  are  valid  so 
far  as  they  involve  the  interests  of  the  public  and  of  third  persons. 
<p.  398.) 

Gilbert  Collins,  for  the  plaintiff  in  error. 

Thomas  F.  Noonan  and  Elmer  M.  Demarest,  for  the  de- 
fendants in  error. 

^'^^  GUMMERE,  C.  J.  The  plaintiff  in  error,  by  this  pro- 
ceeding, seeks  to  obtain  a  peremptory  mandamus  against  the 
defendants  in  error,  compelling  them  to  restore  him  to  his 
position  as  a  member  of  the  municipal  police  force. 

It  appears  from  the  alternative  writ,  which  was  allowed  by 
the  supreme  court,  and  from  the  return  thereto,  that,  by  the 
charter  of  the  city  of  Bayonne,  granted  by  the  legislature  in 
1869,  the  board  of  councilmen  of  the  city  were  authorized 
to  establish  a  police  force,  and  to  regulate  and  define  the 
manner  of  the  appointment  and  removal  of  its  members,  and 
their  duties  and  compensation ;  that  the  mayor  was  made  the 
head  of  the  police  force  when  it  should  be  created ;  that  shortly 
after  the  incorporation  of  the  municipality  a  police  depart- 
ment was  created  under  the  provisions  of  the  charter,  and 
that  on  the  ,3d  of  July,  1893,  the  plaintiff  in  error  was  ap- 
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pointed  a  member  of  the  force.  It  further  appears  that  a 
**^^  supplement  to  an  act  entitled  "An  act  to  remove  the  fire 
and  police  department  in  cities  of  this  state  from  political 
control,"  was  passed  by  the  legislature  on  March  30,  1905,  by 
the  provisions  of  which  a  board  of  police  commissioners  was 
created  for  the  city  of  Bayonne  with  power  to  appoint  and 
discharge  for  cause  all  members  of  the  police  force  of  that 
city;  that  the  members  of  the  board  were  appointed  and  in- 
stalled into  office  on  the  8th  of  April,  1905,  and  immediately 
organized;  that  on  April  17,  1905,  there  was  presented  to  the 
board,  in  writing,  certain  charges  against  the  plaintiff  in 
error,  upon  which  a  trial  was  had,  resulting  in  his  discharge 
from  the  force.  The  ground  upon  which  he  seeks  a  reinstate- 
ment is  that  the  statute  of  1905,  by  which  the  board  of  police 
commissioners  of  Bayonne  was  created,  and  under  which  its 
members  were  appointed,  is  unconstitutional;  that  the  scheme 
provided  by  the  charter  for  the  creation  and  regulation  of  the 
police  force  remained  unaffected  by  it;  and  that  the  acts  of 
the  so-called  board,  therefore,  are  absolutely  null  and  void. 

At  the  term  at  which  the  hearing  of  this  cause  was  had 
before  the  supreme  court,  that  tribunal  had  before  it  for  con- 
sideration and  determination  the  case  of  State  v.  Nealon,  73 
N.  J.  L.  100,  62  Atl.  182,  which  was  a  quo  warranto  proceed- 
ing, attacking  the  right  of  the  members  of  the  board  of  police 
commissioners  of  Bayonne  to  hold  their  respective  offices,  on 
the  ground  that  the  supplement  of  1905,  above  referred  to, 
was  unconstitutional,  and  the  conclusion  reached  by  the  su- 
preme court  in  that  case  was  in  favor  of  this  contention. 

Notwithstanding  the  conclusion  reached  by  it  in  the  Nealon 
ease,  however,  the  court  considered  that  upon  the  facts  set 
out  in  the  alternative  writ  and  the  return  thereto,  herein- 
before recited,  the  board  of  police  commissioners,  at  the  time 
when  it  dismissed  the  relator  from  his  position  as  a  member 
of  the  police  force,  was  a  de  facto  body,  exercising  a  public 
function  under  color  of  right,  and  that  therefore  its  action 
in  dismissing  the  relator  could  not  be  successfully  challenged, 
resting  its  conclusion  upon  its  earlier  decisions  in  the  cases  of 
Mitchell  V.  Tolan,  33  N.  J.  L.  195,  Bownes  v.  Meehan,  45  N. 
J.  L.  189,  and  Dugan  v.  Farrier,  47  N.  J.  L.  383,  1  Atl.  751. 
As  a  result  of  this  ^^''  determination,  judgment  was  directed 
for  the  municipality.  To  review  that  judgment  the  present 
writ  of  error  is  sued  out. 
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Plaintiff  in  error  rests  his  right  to  a  reversal  of  the  judg- 
ment against  him  upon  the  ground  that  the  conclusion  of  the 
supreme  court  that  the  board  of  police  commissioners  of 
Bayonne,  appointed  under  authority  of  the  supplement  of 
1905,  was  a  de  facto  body,  notwithstanding  the  fact  that  the 
statute  is  unconstitutional,  is  unsound  in  law,  and  is  not  sup- 
ported by  the  cases  relied  upon  by  that  tribunal  as  justifying 
its  decision.  He  points  out  that  Mitchell  v.  Tolan,  33  N.  J. 
L.  195,  was  a  quo  warranto  proceeding,  challenging  the  right 
of  Tolan  to  hold  the  office  of  alderman  of  the  city  of  New 
Brunswick,  upon  the  ground  that  he  was  not  legally  elected 
to  the  office;  that  in  Bownes  v.  Meehan,  45  N.  J.  L.  189,  the 
question  presented  was  whether  a  de  facto  board  of  free- 
holders; the  members  of  which  body  had  not  been  lawfully 
elected,  could  fill  the  office  of  keeper  of  the  county  jail  and 
workhouse;  and  that  in  Dugan  v.  Farrier,  47  N.  J.  L.  383, 
1  Atl.  751,  the  question  was  whether  the  action  of  a  board  of 
freeholders  which  was  presided  over  by  an  officer  styled  a 
"director,"  after  that  office  had  been  abolished,  was  valid, 
and  that  the  decision  in  the  latter  case  was  rested  upon  the 
ground  that,  notwithstanding  the  abolition  of  the  office  of  di- 
rector, there  still  remained  the  position  of  presiding  officer 
of  the  board,  and  that,  as  the  former  director  had  assumed  to 
act  as  such  presiding  officer  with  the  acquiescence  of  the 
board,  he  was  its  de  facto  president.  Having  called  our  at- 
tention to  the  question  presented  in  the  cited  cases,  he  then 
points  out  that  what  was  held  by  the  court  in  each  of  them 
was  that  the  official  act  of  a  de  facto  incumbent  of  a  legally 
existing  office  is  valid,  so  far  as  the  rights  of  the  public  or 
third  persons  are  concerned.  He  then  argues  that  the  ques- 
tion which  the  present  case  presents  is  an  entirely  different 
one,  namely,  whether  there  can  be  a  de  facto  incumbent  of 
an  office  which  has  no  legal  existence,  and  cites  the  decision  of 
the  supreme  court  in  the  case  of  Flaucher  v.  Camden,  56 
N.  J.  L.  244,  28  Atl.  82,  as  an  authority  in  support  of  his 
contention  that  this  question  must  be  answered  in  the  nega- 
tive. An  examination  of  the  opinion  in  the  Flaucher  case 
discloses  not  only  that  the  legal  ^*®  question  there  presented 
for  consideration  is  identical  with  that  which  this  case  pre- 
sents, but  that  the  conclusion  then  reached  by  the  supreme 
court  is  in  direct  opposition  to  that  announced  in  the  opinion 
delivered  by  it  in  this  case.    In  the  earlier  case  the  plaintiff 
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in  error  was  tried  in  the  police  court  of  the  city  of  Camden 
for  selling  liquor  without  a  license.  His  defense  was  that  he 
held  a  license  from  the  county  board  of  license  commission- 
ers. Notwithstanding  this  fact  he  was  convicted.  On  writ 
of  error  this  conviction  was  affirmed  by  the  supreme  court. 
The  ground  of  affirmance  was  that  the  statute  creating  the 
county  board  of  license  commissioners  was  unconstitutional, 
as  had  already  been  determined  by  it  at  the  same  term  in  a 
quo  warranto  proceeding  brought  against  the  members  of  the 
board  (Loucks  v.  Bradshaw,  56  N.  J.  L.  1,  27  Atl.  939) ;  that 
being  unconstitutional,  the  so-called  county  board  of  license 
commissioners  never  had  legal  existence,  and  that  consequently 
the  members  of  the  board  were  neither  de  jure  nor  de  facto 
officers;  the  court  declaring  that  "where  the  office  itself  is 
created  by  an  unconstitutional  statute,  there  can  be  no  incum- 
bent either  de  jure  or  de  facto,"  and  that  consequently  the 
license  was  mere  waste  paper.  The  opinion  in  the  Flauche 
case  (56  N.  J.  L.  244,  28  Atl.  82)  is  a  carefully  considered 
one,  and  is  fully  supported  by  the  authorities  cited  in  it  (with 
the  exception  of  one  which  wiU  be  later  referred  to),  notably 
by  that  of  Norton  v.  Shelby  County,  118  U.  S.  425,  6  Sup. 
Ct.  Rep.  1121,  30  L.  ed.  178.  In  that  case  Mr.  Justice  Field 
declared  that  the  contention  there  made,  viz.,  that  if  the  act 
creating  the  board  of  county  commissioners  of  Shelby  county 
was  void  and  the  commissioners  were  not  officers  de  jure,  they 
were  nevertheless  officers  de  facto,  was  met  by  the  fact  that 
there  cannot  be  any  officer  de  facto  or  de  jure  if  there  be  no 
office  to  fill;  that  the  act  attempting  to  create  the  office  of 
commissioner  never  became  a  law,  and  that  therefore  the  office 
never  came  into  existence;  that  **an  unconstitutional  act  is 
not  a  law — it  confers  no  right ;  it  imposes  no  duties ;  it  affords 
no  protection ;  it  creates  no  office ;  it  is,  in  legal  contemplation, 
as  inoperative  as  though  it  had  never  been  passed."  Not- 
withstanding the  great  weight  which  the  opinion  of  so  distin- 
guished a  jurist  *^*  carries  with  it;  notwithstanding  that 
Norton  v.  Shelby  County,  118  U.  S.  425,  6  Sup.  Ct.  Rep.  1121, 
30  L.  ed.  178,  has  been  frequently  cited  with  approval  in 
other  jurisdictions,  I  am  unable  to  accept  as  sound  the  doc- 
trine upon  which  it  is  rested,  namely,  that  an  unconstitutional 
law  is  void  ab  initio,  and  affords  no  protection  for  acts  done 
under  its  sanction.  That  it  works  injustice  in  its  application 
to  the  citizen  is  apparent     The  Flaucher  case  (56  N.  J.  L. 
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244,  28  Atl.  82)  is  a  pregnant  example  of  the  truth  of  this 
assertion.  The  legislature  had  enacted  a  general  laAv,  making 
the  unlicensed  sales  of  intoxicating  liquor  a  criminal  offense, 
but  legalizing  such  sales  when  made  by  a  person  holding  a 
license  from  the  proper  authority.  It  then,  by  a  subsequent 
statute,  created  the  county  board  of  license  commissioners  the 
proper  authority  to  grant  such  licenses  in  the  county  of 
Camden.  Flaucher  applied  to,  and  received  from,  this  board 
a  license  to  sell  liquors  at  his  saloon  in  the  city  of  Camden. 
At  that  time  the  law  creating  the  county  board  stood  upon 
the  statute  book,  apparently  as  valid,  as  much  entitled  to  be 
respected  and  obeyed  as  the  enactment  which  prohibited  the 
sale  of  liquor  without  a  license.  And  yet,  notwithstanding 
that  he  scrupulously  observed  the  law,  as  declared  by  the  legis- 
lature, he  was  made  a  criminal  by  judicial  decision,  a  de- 
cision which  in  its  operation  and  effect  was  as  much  ex  post 
facto  as  any  statute  which  makes  criminal  an  antecedent  act 
which  violated  no  law  at  the  time  when  it  was  done. 

The  vice  of  the  doctrine  of  Norton  v.  Shelby  County,  118 
D.  S.  425,  6  Sup.  Ct.  Rep.  1121,  30  L.  ed.  178,  as  it  seems 
to  me,  is  that  it  fails  to  recognize  the  right  of  the  citizen, 
which  is  to  accept  the  law  as  it  is  written,  and  not  to  be  re- 
quired to  determine  its  validity.  The  latter  is  no  more  the 
function  of  the  citizen  than  is  the  making  of  the  law.  Each 
of  these  functions  has  been  delegated  by  the  constitution,  the 
one  to  the  judicial  and  the  other  to  the  legislative  branch  of 
the  government.  And  it  is  to  be  observed  that  the  judicial 
function  of  determining  the  validity  of  statutes  is  confined 
within  a  very  narrow  scope.  Courts  are  not  vested  with  the 
general  supervision  of  legislation.  They  have  received  no  au- 
thority from  the  people  to  inspect  each  statute,  as  it  comes 
from  the  hands  of  the  legislature,  and  declare  whether  or  not 
it  infringes  constitutional  limitations.  The  function  of  the 
judicial  department  '*®*^  with  respect  to  legislation  deemed 
unconstitutional  is  not  exercised  in  rem,  but  always  in  per- 
sonam: Allison  V.  Corker,  67  N.  J.  L.  596,  52  Atl.  362,  60 
L.  R,  A.  564.  Only  such  statutes  as  affect  the  rights  of  par- 
ties to  judicial  proceedings  are  ever  subjected  to  the  scrutiny 
of  the  courts.  And  these  are  comparatively  few.  Of  the 
two  thousand  four  hundred  and  more  acts  of  the  legislature 
passed  in  this  state  during  the  last  ten  years,  less  than  four 
hundred  have  received  judicial  consideration.     The  remaining 
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two  thousand  which  are  upon  the  statute  book  (except  those 
which  have  been  repealed  by  the  legislature)  are  accepted  and 
enforced  as  a  part  of  the  law  of  the  land.  And  this,  in  my 
judgment,  is  the  only  way  in  which  a  government  such  as 
ours  can  be  safely  administered.  To  require  the  citizen  to 
determine  for  himself,  at  his  peril,  to  what  extent,  if  at  all, 
the  legislature  has  overstepped  the  boundaries  defined  by 
the  constitution  in  passing  this  mass  of  statutes  would  be  to 
place  upon  him  an  intolerable  burden,  one  which  it  would  be 
absolutely  impossible  for  him  to  bear — a  duty  infinitely  be- 
yond his  ability  to  perform.  In  my  opinion  the  provisions  of 
a  solemn  act  of  the  legislature,  so  long  as  it  has  not  received 
judicial  condemnation,  are  as  binding  upon  the  citizen  as  is 
the  judgment  of  a  court  rendered  against  him  so  long  as  it 
remains  unreversed.  And  this,  as  I  understand  his  opinion, 
was  the  view  expressed  by  Chief  Justice  Butler  in  State  v. 
Carroll,  38  Conn.  449,  9  Am,  Rep.  409,  notwithstanding  that 
it  is  cited  by  Justice  Field  as  an  authority  for  the  conclusion 
reached  by  him  in  Norton  v.  Shelby  County,  118  U.  S.  425. 
6  Sup.  Ct.  Rep.  1121,  30  L.  ed.  178,  and  by  Justice  Reed  in 
support  of  the  view  expressed  by  him  in  Flaucher  v.  Camden, 
56  N.  J.  L.  244,  28  Atl.  82.  The  Carroll  case  is  admittedly  the 
leading  one  upon  the  question  of  what  is  essential  to  constitute 
a  person  a  de  facto  ofificer.  It  is  referred  to  by  Justice  Field 
as  "a  landmark  of  the  law,"  "an  elaborate  and  admirable 
statement  of  the  law,"  and  no  one  can  read  it  without  con- 
curring in  this  encomium  upon  it.  The  chief  justice,  having 
first  declared  that  "an  oflicer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law,  upon  principles 
of  policy  and  justice,  will  hold  valid  so  far  as  they  involve 
the  interests  of  the  public  and  of  third  persons,  where  the 
duties  of  the  office  are  exercised  under  color  *^*-  of  an  election 
or  an  appointment  by  or  pursuant  to  a  public  unconstitutional 
law,  before  the  same  is  adjudged  to  be  such, ' '  refers  to  numer- 
ous cases,  the  reasoning  of  which,  in  his  judgment,  supports 
this  proposition.  Justice  Field,  perceiving  that  this  state- 
ment of  what  constitutes  an  officer  de  facto,  if  accepted  as 
broadly  as  it  is  made,  militated  against  the  conclusion  which 
lie  himself  reached,  points  out  that  none  of  the  cases  cited  by 
Chief  Justice  Butler  "recognize  such  a  thing  as  a  de  facto 
office,  or  speak  of  a,  person  as  a  de  facto  officer  except  when  he 
is  the  incumbent  of  a  de  jure  office,"  and,  for  this  reason, 
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asserts  that  the  learned  chief  justice,  in  the  proposition  laid 
down  by  him,  "refers  not  to  the  unconstitutionality  of  the 
act  creating  the  office,  but  to  the  unconstitutionality  of  the 
act  by  which  the  officer  is  appointed  to  an  office  legally  exist- 
ing." But  it  is  to  be  observed,  as  has  already  been  stated,^ 
that  Chief  Justice  Butler  did  not  refer  to  the  cases  which  he 
cited  as  decisions  upon  the  very  point  embraced  in  his  prop- 
osition, but  merely  for  the  purpose  of  showing  that,  by  their 
reasoning,  they  supported  it.  That  his  proposition  included 
unconstitutional  laws  which  created  offices,  as  well  as  uncon- 
stitutional laws  by  which  officers  were  appointed  to  offices 
legally  existing  is,  as  it  seems  to  me,  made  clear  by  the  fol- 
lowing expression  of  view  found  on  page  472  of  his  opinion, 
Eeferring  to  a  statement  made  in  an  earlier  opinion  delivered 
by  him  (Brown  v.  O'Connell,  36  Conn.  432,  4  Am.  Rep.  89), 
to  the  effect  that  a  law  passed  by  the  legislature  cannot  have 
color  of  authority  or  the  semblance  of  authority  unless  it 
appears  prima  facie  to  be  law,  and  that  it  cannot  so  appear  if 
it  is  manifestly  repugnant  to  the  constitution,  he  says :  * '  The 
inference  to  be  drawn  from  these  assumptions  necessarily  is 
that  a  manifestly  unconstitutional  law  is  without  any  force 
whatever,  and  that  whether  manifestly  unconstitutional  or 
not,  and  whether  it  have  the  appearance  and  force  of  law  or 
not,  are  questions  for  the  private  judgment  of  the  citizen. 
If  these  assumptions  were  true  they  would  dispose  of  this  case, 
but  they  are  of  novel  impression  and  fundamentally  erroneous. 
Every  law  of  the  legislature,  however  repugnant  to  the  con- 
stitution, has  not  only  the  appearance  and  semblance  of  au- 
thority but  the  ^®^  force  of  law.  It  cannot  be  questioned 
at  the  bar  of  private  judgment,  and,  if  thought  unconstitu- 
tional, resisted,  but  must  be  received  and  obeyed  as,  to  all 
intents  and  purposes,  law,  until  questioned  in  and  set  aside 
by  the  courts.  This  principle  is  essential  to  the  very  exist- 
ence of  order  in  society."  Having  laid  down  this  principle, 
he  then  proceeds  to  say:  "If,  then,  the  law  of  the  legislature 
which  creates  an  office  and  provides  an  officer  to  perform  its 
duties  must  have  the  force  of  law  until  set  aside  as  unconstitu- 
tional by  the  courts,  it  would  be  absurd  -to  say  that  an  officer 
so  provided  had  no  color  of  authority." 

This  excerpt  not  only  demonstrates  that  the  learned  chief 
justice  intended  to  lay  down  his  proposition  as  broadly  as  he 
stated  it,  but  is  convincing  of  its  soundness.     So  necessary 
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to  the  successful  carrying  on  of  a  republican  form  of  govern- 
ment is  the  principle  which  I  understand  the  chief  justice 
to  have  laid  down,  namely,  that  a  statute  which  creates  an 
office  and  provides  an  officer  to  perform  its  duties  must  have 
the  force  of  law  until  condemned  as  unconstitutional  by  the 
courts,  and  that  in  the  meantime  the  officer  so  provided  is  an 
officer  de  facto,  that  it  is  impliedly  recognized  and  acted  on, 
almost  universally  (so  far  as  my  examination  has  disclosed), 
in  the  case  of  municipal  corporations  which  have  been  created 
by  unconstitutional  laws.  Such  corporations  are  declared  to 
be  de  facto  corporations:  Dillon  on  Municipal  Corporations, 
sec.  43a;  Burt  v.  Winona  etc.  R.  R.  Co.,  31  Minn.  472,  18 
N.  W.  285,  289,  and  cases  cited.  And  not  only  so,  but  courts 
refuse  to  permit  the  legality  of  their  existence  to  be  called 
into  question,  except  by  the  state  itself,  through  its  attorney 
general,  and  hold  that,  so  long  as  the  state  does  not  see  fit 
to  interfere  and  terminate  the  existence  thereof  by  direct  pro- 
ceeding brought  by  the  attorney  general,  a  municipal  corpora- 
tion which  has  been  created  by  an  unconstitutional  statute 
may  exercise  upon  the  citizen,  through  its  officers,  the  powers 
conferred  upon  it  by  the  statute  as  fully  and  completely  as  if 
it  was  created  by  a  law  valid  in  every  particular. 

And  yet,  if  it  be  true  that  there  cannot  be  such  a  thing  as 
a  de  facto  officer  unless  there  be  a  de  jure  office,  on  what 
^^^  theory  can  the  acts  of  such  officers  be  recognized  as 
valid?  How  can  it  be  true  that  a  law  of  this  character,  the 
validity  of  which  no  one  but  the  attorney  general  can  chal- 
lenge, and  which  is  permitted  to  be  enforced  to  the  fullest  ex- 
tent against  the  public,  *  *  confers  no  rights,  imposes  no  duties, 
affords  no  protection,  creates  no  office, ' '  and  ' '  is,  in  legal  con- 
templation, as  inoperative  as  if  it  had  never  been  passed"? 
It  may  be  said  that,  strictly  speaking,  the  law  does  not  rec- 
ognize a  municipality  so  created  as  an  existing  corporation; 
that  it  does  not  recognize  the  acts  of  its  pretended  officers  as 
valid;  but  that  it  merely  refuses  to  permit  the  right  of  such 
officers  to  exercise  their  functions  to  be  challenged  in  order 
that  a  government  which  exists  in  fact  may  not  be  overthrown 
until  another  is  provided.  But  this,  it  seems  to  me,  is  a 
mere  verbal  distinction.  The  fact  remains  that  the  acts  of 
the  incumbents  of  such  so-called  office  are  as  potent,  so  far 
as  the  public  is  concerned,  as  are  the  acts  of  any  de  jure 
officer  who  performs  the  duties  of  a  legally  existing  office. 
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In  my  judgment,  the  same  public  policy  which  requires 
obedience  from  the  citizen  to  the  provisions  of  a  public  stat- 
ute which  creates  a  municipality,  and  provides  tor  its  govern- 
ment, even  though  unconstitutional,  so  long  as  it  has  not  re- 
ceived judicial  condemnation,  equally  justifies  his  obedience 
to  every  other  law  which  the  legislature  has  seen  fit  to  enact 
until  such  law  has  been  judicially  declared  to  be  invalid. 

I  conclude  that  an  officer  appointed  under  authority  of  a 
statute  to  fill  an  office  created  by  the  statute  is  at  least  a  de 
facto  officer,  and  that  acts  done  by  him  antecedent  to  a  ju- 
dicial declaration  that  the  statute  is  unconstitutional  are 
valid,  so  far  as  they  involve  the  interests  of  the  public  and  of 
third  persons;  that  the  doctrine  promulgated  by  the  supreme 
tjourt  in  Flaucher  v.  Camden,  56  N.  J.  L.  244,  28  Atl.  82,  rests 
upon  an  unsound  basis  and  should  not  be  followed. 

The  judgment  under  review  must  be  affirmed  for  the  reason 
stated  in  the  opinion  delivered  in  the  court  below,  namely, 
that  the  board  of  police  commissioners  of  Bayonne,  at  the 
time  of  its  dismissal  of  the  plaintiff  in  error  from  the  mu- 
nicipal police  force,  was  a  de  facto  body,  and  its  action,  there- 
fore, valid  as  against  him. 


I  TTiat  an  Officer  Commissioned  Under  an  Unconstitutional  Statute  may 

*  be  a  de  facto  officer,  see  Ex  parte  State,  142  Ala.  87,  110  Am.  St. 

Bep.  20.     The  acts  of  a  de  facto  officer  are  valid  so  far  as  concerns 

third   persons   and   the   public,   but   ordinarily   no   further:    Turner  v. 

Edwards,  31  Utah,  80,  120  Am.  St.  Rep.  919;  McNulty  v.  State,  87 

Ind.  App.  612,  117  Am.  St.  Eep.  344. 


I 


MOORE  V.  CAMDEN  AND  TRENTON  RAILWAY  COM- 
PANY. 

[74  N.  J.  L.  498,  65  Atl.  1021.] 

EMPLOYER'S  LIABILITY  for  Assault  by  Employ6  In  Erec- 
tion of  Trolley  Pole. — If  the  employes  of  a  construction  company  at- 
tempt illegally  to  erect  a  trolley  pole  for  a  street  railway,  and  a 
woman,  the  owner  of  the  premises,  resists  the  trespass,  but  the  men, 
under  the  direction  of  the  company's  engineer,  form  a  circle  about 
the  spot  and  keep  her  back,  striking,  jostling  and  pushing  her  so  as 
to  hurt  and  bruise  her  person,  the  company  is  liable  for  the  acts  of 
its  employes  as  being  within  the  scope  of  their  employment,  and 
it  is  no  defense  that  one  employ^  acted  with  humane  purposes  only,, 
to  keep  her  from  being  hurt.     (p.  401.) 

TRESPASS — Ck)Od  Intention. — That  which  is  essentially  a  trei- 
pass  cannot  become  lawful  from  having  been  done  with  good  inten- 
tion,    (p.  402.) 
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Linton  Satterthwait,  for  the  plaintiffs  in  error. 
Edwin  R.  Walker,  for  the  defendants  in  error. 

488  HENDRICKSON,  J.  This  was  an  action  of  tort 
brought  by  a  husband  and  wife  for  certain  assaults  and  bat- 
teries alleged  to  *®®  have  been  inflicted  upon  the  wife  by  the 
defendant  railway  company,  its  agents  and  servants,  while 
€ngaged  in  erecting  a  trolley  pole  upon  her  land  and  prem- 
ises at  or  near  the  corner  of  Grand  and  Beatty  streets,  in  the 
city  of  Trenton.  The  trial  judge  directed  a  nonsuit  as  to 
the  defendant  railway  company  and  another,  and  a  verdict 
for  the  plaintiff  was  directed  against  the  Mercer  Construction 
Company,  an  independent  contractor,  hereafter  referred  to 
as  the  defendant  company,  which  was  doing  the  work,  leaving 
the  amount  of  damages  to  be  settled  by  the  jury.  A  verdict 
was  rendered  for  the  plaintiffs  and  judgment  entered  thereon. 
The  construction  company  brings  error. 

The  assaults  in  question  grew  out  of  Mrs.  Moore's  effort 
to  prevent  the  workmen  of  the  defendant  company  from  ex- 
cavating and  setting  up  the  pole  upon  her  land  at  a  point  in 
the  sidewalk  just  inside  of  the  curb.  The  workmen  had 
formed  a  circle  about  the  spot  to  prevent  plaintiff's  interfer- 
ence, and  in  her  efforts  to  get  through  the  line  and  to  hold 
onto  the  pole  while  it  was  being  raised,  she  received  at  the 
hands  of  the  workmen  the  cuts  and  bruises  complained  of. 

The  alleged  errors  are  assigned  upon  the  charge  to  the  jury. 
The  particular  portions  of  the  charge  to  which  exception  was 
taken  and  allowed  are  the  following:  "The  placing  of  a  pole 
in  front  of  Mrs.  Moore's  house  was  illegal."  After  alluding 
to  the  two  courses  open  to  plaintiff  to  bring  suit  or  to  resist 
when  such  act  was  threatened,  the  learned  judge  proceeded: 
**She  did  what  she  had  a  right  to  do — try  to  use  sufficient 
physical  force  to  prevent  the  trespass  to  her  property  by  the 
placing  of  the  pole  and  the  pulling  up  of  her  pavement, ' '  and 
further,  *  *  The  mere  placing  of  hands  upon  her  gives  her  the 
right  to  a  verdict,  but  it  will  be  for  merely  nominal  damages, 
if  no  injuries  resulted."  ., 

It  was  conceded  in  the  argument  that  the  maintenance  of 
the  exception  to  that  part  of  the  charge  declaring  that  the 
erection  of  the  pole  at  the  place  in  question  was  an  illegal  act 
depended  upon  the  determination  of  this  court  in  the  eject- 
ment suit  of  Moore  v.  Camden  and  Trenton  Railway  Com- 


June,  1906,]     Moore  v.  Camden  etc.  Ry.  Co.  401 

pany,  which  had  not  then  been  announced.  The  decision  in 
°*^  that  case  upon  the  point  alluded  to  was  in  favor  of  the 
plaintiff's  contention,  and  entirely  supports  the  charge  in  that 
particular:  Moore  v.  Camden  etc.  Ey.  Co.,  73  N.  J.  L.  599, 
64  Atl.  116. 

But  it  is  further  contended  that  there  was  error  in  thus 
withdrawing  the  case  from  the  jury,  because  it  did  not  con- 
clusively appear  that  the  physical  injuries  suffered  by  the 
plaintiff  were  committed  by  the  defendant  company's  em- 
ployes while  acting  within  the  scope  of  their  employment,  and 
not  committed  by  such  employes  willfully  or  of  their  own 
malice.  But  we  think  such  an  assumption  is  unauthorized. 
It  was  testified  by  Mr.  Nelson,  the  engineer  in  charge  of  the 
work  for  the  defendant  company,  that  he  received  authority 
from  the  company  to  place  the  pole  in  front  of  plaintiff's 
house,  and  that  the  work  was  done  in  his  presence  and  under 
his  direction  as  such  engineer  of  the  company;  that  the  men 
formed  a  compact  circle  and  that  the  digging  then  proceeded 
inside  of  the  circle ;  that  the  plaintiff  then  struggled  to  break 
through  the  circle  thus  formed,  and  that  her  efforts  were  re- 
sisted by  the  men  in  line  so  that  she  was  unable  to  reach  the 
inside  until  later,  when  some  arrests  had  been  made.  The 
circumstances  thus  proven  show  unmistakably  that  the  em- 
ployes of  the  defendant  company,  at  the  time  of  the  trespass 
complained  of,  were  acting  within  the  scope  of  their  employ- 
ment: Brokaw  v.  New  Jersey  Ry.  etc.  Co.,  32  N.  J.  L.  328, 
90  Am.  Dec.  659 ;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  170. 

The  evidence  further  shows  without  serious  contradiction 
that  the  hurts  and  bruises  complained  of  occurred  to  plaintiff 
at  the  hands  of  the  defendant's  employes  while  engaged  in 
this  unlawful  trespass  upon  the  plaintiff's  close  and  the  for- 
cible exclusion  of  the  plaintiff  from  that  part  of  her  pave- 
ment where  she  had  a  right  to  be.  The  trial  judge  carefully 
excluded  from  the  jury  any  consideration  of  malice  as  enter- 
ing into  the  tort  complained  of  and  confined  the  jury  to  com- 
pensation alone  as  the  basis  of  damages. 

It  was  further  contended  for  the  defendant  that  there  was 
*  jury  question,  because  Hammell,  one  of  the  employes  who 
took  hold  of  plaintiff  and  removed  her  from  the  pole,  which 
***^  she  had  embraced  as  it  was  being  lowered,  testified  that 
he  did  so  only  as  a  humane  act  to  keep  her  from  being  hurt. 
Am.  St.  Rep.,  VoL  122—26 
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But,  plainly,  such  a  contention  cannot  prevail.  He  was  only 
one  of  a  number  engaged  in  the  unlawful  assaults  upon  the 
plaintiff,  and  it  is  settled  law  that  what  is  essentially  a  tres- 
pass cannot  become  lawful  from  having  been  done  with  good 
intention.  It  was  so  held  by  this  court  in  Bruch  v.  Carter, 
32  N.  J.  L.  554;  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  556. 
See,  also,  Slingerland  v.  Gillespie,  70  N.  J.  L.  720,  59  Atl. 
162. 

Finding  no  error  in  the  rulings  excepted  to,  the  result  is 
that  the  judgment  below  is  affirmed. 


A  Master  is  Liable  for  the  Willful  Torts  of  his  servant,  committed  in 
the  course  of  the  servant's  employment,  just  as  though  the  master 
had  himself  committed  them:  Columbus  E.  E.  Co.  v.  Woolfolk,  128 
Ga.  631,  119  Am.  St.  Eep.  404;  note  to  Goodloe  v.  Memphis  etc.  R.  E. 
Co.,  54  Am.  St.  Eep.  71.  But  a  master  is  not  answerable  for  the  tres- 
passes and  assaults  of  his  employes  which  are  not  connected  with  their 
duties  nor  within  the  scope  of  their  authority:  Clancy  v.  Barker,  71 
Neb.  83,  115  Am.  St.  Eep.  559;  Davenport  v.  Charleston  etc.  Ey.,  72 
S.  C.  205,  110  Am.  St.  Eep.  598;  Anderson  v.  Diaz,  77  Ark.  606,  113 
Am.  St.  Eep.  180;  Waaler  v.  Great  Northern  Ey.  Co.,  18  S.  Dak.  420,. 
112  Am.  St.  Eep.  794. 


JASON  V.  JOHNSON. 

[74  N.  J.  L.  529,  67  Atl.  42.] 

DEEDS — Grantor  not  Named  in  Body  of  Instrument. — The  sign- 
ing of  a  deed  by  one  who  is  not  mentioned  nor  described  in  the  body 
of  the  instrument  as  a  grantor  is  of  no  effect  at  law  to  convey  his  es- 
tate in  the  land  described  therein,     (p.  404.) 

Thompson  &  Cole,  for  the  plaintiff  in  error. 

"William  I.  Garrison,  for  the  defendant  in  error. 

530  PITNEY,  J.  This  was  an  action  of  ejectment  for  cer- 
tain lands  in  Atlantic  county,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  Her  alleged  title,  as  disclosed 
at  the  trial,  is  deduced  through  two  deeds,  the  first  of  which 
is  dated  June  5,  1897,  and  thereby  one  Chandler  conveyed 
the  lands  to  Mary  C.  Baylor,  as  trustee  for  Norman  R.  and 
Tunstall  P.  Baylor,  the  trust  being  "to  receive  the  rents, 
issues  and  profits  thereof  during  the  minority  of  the  said 
Norman  R.  Baylor  and  Tunstall  P.  Baylor,  and  to  apply  the 
said  rents,  issues  and  profits  to  the  maintenance  of  said  minors, 
and  at  any  time  during  the  minority  of  said  minors  to  sell 
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and  grant  and  convey  the  said  premises,  or  any  part  thereof, 
to  any  purchaser  for  any  price,  and  to  execute  a  good  and 
sufficient  conveyance  in  the  law  for  the  same, ' '  etc.  The  sec- 
ond deed  is  dated  July  1,  1903,  and  in  the  body  thereof  it  pur- 
ports to  be  made  between  Norman  R.  and  Tunstall  P.  Baylor, 
of  the  first  part,  and  William  C.  Sharpe,  of  the  second  part, 
and  to  convey  the  premises  in  question  from  the  parties  of 
the  first  part  to  Sharpe.  This  deed  is  signed  by  Norman  R. 
and  Tunstall  P.  Baylor,  and  is  also  subscribed  by  Mary  C. 
Baylor,  the  trustee,  but  she  is  nowhere  mentioned  or  referred 
to  in  the  body  of  the  deed  as  a  party  thereto.  Plaintiff  claims 
title  under  a  conveyance  from  the  executor  of  Sharpe. 

At  the  close  of  the  evidence,  the  defendant  moved  for 
direction  of  a  verdict  in  his  favor  on  the  ground  (among 
others)  that  it  did  not  appear  that  Mary  C.  Baylor  had  con- 
veyed the  legal  title,  and  that  while  she  signed  the  deed  of 
1903,  above  mentioned,  her  name  nowhere  appeared  in  the 
body  of  the  deed.  The  overruling  of  this  motion,  to  which 
exception  was  duly  sealed,  raises  the  only  question  that  we 
have  found  it  necessary  to  determine. 

'^^^  It  is  unnecessary  to  say  that  in  an  action  of  ejectment 
the  plaintiff  must  succeed,  if  at  all,  upon  the  strength  of  his 
legal  title.     An  equitable  title  is  not  sufficient. 

Plaintiff,  having  shown  a  legal  title  in  Mary  C.  Baylor, 
must  fail  in  her  action  unless  she  also  shows  that  this  title 
has  been  conveyed  to  herself.  Whatever  effect  might  be  given 
in  a  court  of  equity  to  Mary  C.  Baylor's  signature  to  the  deed 
of  1903,  it  has,  in  our  opinion,  no  effect  against  her  as  a  legal 
conveyance,  it  being  established  that  the  signing  of  a  deed  of 
conveyance  by  one  who  is  not  mentioned  or  described  in  the 
body  of  the  instrument  as  a  grantor  is  of  no  effect  at  law  to 
convey  such  party's  estate  in  the  lands  described  therein: 
Devlin  on  Deeds,  2d  ed.,  sees,  194,  195,  204,  455;  Martindale's 
Conveyancing,  sec.  68;  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
108;  Agricultural  Bank  v.  Rice  (1845),  4  How.  225,  11  L. 
ed.  949;  Cox  v.  Wells  (Ind.,  1845),  7  Blackf.  410,  43  Am. 
Dec.  98;  Peabody  v.  Hewitt  (1861),  52  Me.  33,  83  Am.  Dec. 
486;  Merrill  v.  Nelson  (1872),  18  Minn.  366;  Harrison  v. 
Simons  (1876),  55  Ala.  510;  Laughlin  v.  Fream  (1878),  14 
W.  Va.  322 ;  Adams  v.  Medsker,  25  W.  Va.  127 ;  Batchelor  v. 
Brereton  (1884),  112  U.  S.  396,  5  Sup.  Ct.  Rep.  180,  28  L. 
ed.  748;  Gaston  v.  Weir  (1888),  84  Ala.  193,  4  South.  258: 
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Stone  V.  Sledge  (1894),  87  Tex.  49,  47  Am.  St.  Rep.  65,  26 
S.  W.  1068. 

The  deed  of  1903  has,  therefore,  no  effect  as  a  legal  con- 
veyance beyond  its  operation  to  transfer  whatever  estate  Nor- 
man R.  and  Tunstall  P.  Baylor  then  had  in  the  lands  in  ques- 
tion. Does  the  case  show  that  they  had,  or  might  upon  the 
evidence  be  presumed  to  have  had,  a  legal  estate  therein  ?  If 
they  had  such  it  must,  of  course,  have  come  from  their  trustee. 

Although  the  deed  of  1897  contains  no  express  language 
imposing  upon  the  trustee  the  duty  of  conveying  the  lands  to 
the  cestuis  que  trustent  upon  their  arriving  at  majority,  we 
assume  (without  deciding)  that  this  duty  arises  by  fair  in- 
ference from  the  trust  clause  as  above  quoted. 

And  we  have  not  overlooked  the  cases  in  which  it  has  been 
held  that  where  it  appears  that  the  object  for  which  a  trust 
^^^  was  created  has  been  accomplished,  or  that  the  term  dur- 
ing which  the  active  duties  of  a  trust  were  to  continue  has 
expired,  so  that  nothing  remains  to  be  done  by  the  trustee 
beyond  a  conveyance  of  his  naked  legal  title  to  the  cestui  que 
trust,  such  a  conveyance  may  be  presumed  from  lapse  of  time 
or  other  circumstances,  in  order  to  prevent  the  just  title  of 
the  beneficial  owner  from  being  defeated  by  a  matter  of  form, 
and  that  this  presumption  will  be  indulged  even  in  a  court  of 
law:  Den  v.  Bordine,  20  N.  J.  L.  394;  Combs  v.  Brown,  29 
N.  J.  L.  36,  and  eases  therein  cited. 

But  in  the  case  at  hand  there  is  no  evidence  to  show  that 
the  beneficiaries,  Norman  R.  and  Tunstall  P.  Baylor,  had 
arrived  at  full  age  at  the  time  of  the  making  of  the  deed  of 
July  1,  1903,  and  the  period  of  about  six  years  that  had 
intervened  since  the  establishment  of  the  trust  for  their  ben- 
efit is  not,  as  we  think,  sufficient  to  create  the  inference  that 
they  must  have  reached  their  majority.  It  therefore  not  be- 
ing made  to  appear  that  the  time  had  arrived  when  the  duty 
rested  upon  Mrs.  Baylor  to  convey  the  land  over  to  them, 
there  was  no  ground  for  the  presumption  that  she  had  made 
such  a  conveyance. 

The  judgment  under  review  should  be  reversed,  and  a 
venire  de  novo  awarded. 


The  Principal  Case  is  Supported  by  Stone  v.  Sledge,  87  Tex.  49,  47 
Am.  St.  Kep.  65,  but  it  seems  opposed  to  Sterling  v.  Park,  129  Ga.  309, 
121  Am.  St.  Eep.  £24. 
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GULNAC  V.  BOARD  OF  FREEHOLDERS  OF  BERGEN. 

[74  N.  J.  L.  543,  64  Atl.  999.] 

DELIBEBATIVE  BODY— Eeconsideration  of  Actions. — The 
right  of  a  deliberative  body  to  reconsider  its  action  in  a  matter  of  a 
judicial,  or  quasi-judicial,  character  ceases  when  a  final  determination 
has  been  reached,  and  the  determination  reached  is  final  as  soon  at 
least  as  the  existence  of  the  body  ends.     (p.  406.) 

DELIBERATIVE  BODY— Judicial  or  Legislative  Acts. — The 
official  action  of  a  legal  body  which  is  the  result  of  judgment  and  dis- 
cretion is  a  judicial  rather  than  a  legislative  act,  and  so  is  an  act 
which  determines  the  rights  and  duties  of  parties  under  existing  law 
with  relation  to  existing  facts,     (p.  408.) 

Peter  W.  Stagg,  for  the  plaintiff  in  error, 

Wendell  J.  Wright,  Ernest  Koester  and  Edmund  W. 
Wakelee,  for  the  defendant  in  error. 

'^  SWAYZE,  J.  The  defendant  in  error  brought  up  by 
certiorari  a  resolution  of  the  freeholders  of  Bergen,  adopted 
January  1,  1906,  rescinding  a  resolution  adopted  by  the 
former  board  on  December  4,  1905,  declaring  that  the  county 
buildings  were  inadequate,  and  that  new  buildings  were 
necessary.  The  supreme  court  set  aside  the  rescinding  reso- 
lution. The  only  question  presented  by  this  writ  of  error  is 
the  validity  of  the  action  of  the  freeholders  on  January  1, 
1906. 

The  original  resolution  of  December  4,  1905,  was  adopted 
in  pursuance  of  the  act  of  April  3,  1902:  Pamph.  Laws,  p. 
369.  The  act  provides  that  upon  the  adoption  of  such  a 
resolution  a  county  building  committee  shall  be  constituted, 
and  by  the  act  of  1901  (Pamph.  Laws,  p.  79)  this  committee 
is  empowered  to  erect  and  furnish  county  buildings.  Sucn 
a  committee  was  appointed  pursuant  to  the  statute  immedi- 
ately upon  the  passage  of  the  resolution  of  December  4th, 
and  the  '**'*  resolution  of  January  1st,  if  valid,  has  the 
effect  of  abolishing  the  offices  of  members  of  this  committee. 

We  think  it  unnecessary  to  pass  upon  the  general  ques- 
tion of  the  power  of  a  board  of  freeholders  to  reconsider  ac- 
tion which  is  judicial  or  quasi  judicial  in  its  nature.  This 
question  has  been  recently  before  the  supreme  court,  and  the 
power  to  reconsider  an  appointment  at  the  same  or  an  ad- 
journed meeting  has  been  affirmed:  Stiles  v.  Lambertville. 
73  N.  J.  L.  90,  62  Atl.  288.    The  present  case  is  distinguished 
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by  the  fact  that  the  resolution  of  January  1st  was  adopted 
by  a  different  board  from  that  which  adopted  the  prior 
resolution.  The  terms  of  fourteen  members  of  the  board  of 
1905,  a  majority  of  the  whole,  expired  at  noon  on  January 
1st.  The  resolution  in  question  was  adopted  by  twelve 
members  of  the  new  board,  who  met  at  noon  on  that  day,  in 
the  absence  of  their  eleven  associates. 

It  has  been  held  in  the  supreme  court  that  the  right  of  a 
deliberative  body  to  reconsider  its  vote  in  matters  of  this 
kind  ceases  when  a  final  determination  has  been  reached: 
Whitney  v.  Van  Buskirk,  40  N.  J.  L.  463.  With  this  view 
we  agree.  We  think  further  that  the  determination  reached 
is  final  as  soon  at  least  as  the  existence  of  the  body  to  which 
the  law  intrusts  the  decision  ends.  Subsequent  adverse  ac- 
tion by  a  different  body  is  repeal  rather  than  reconsidera- 
tion. The  legislature  in  the  present  case  has  intrusted  the 
decision  of  the  question  of  fact  to  one  board  of  freeholders. 
It  has  not  required  the  concurrent  action  of  two  successive 
boards. 

Although  only  a  portion  of  the  board  of  freeholders  goes 
out  of  office  each  year,  the  body  itself  is  not  a  continuous 
body.  The  reasons  which  led  to  the  decision  that  the  senate 
of  New  Jersey  is  not  a  continuous  body  are  quite  as  cogent 
in  the  case  of  a  board  of  chosen  freeholders :  State  v.  Rogers, 
56  N.  J.  L.  480,  28  Atl.  726,  29  Atl.  173. 

The  fact  that  the  board  of  1905  had  a  rule  which  author- 
ized a  reconsideration  at  the  next  regular  meeting  is  not 
important.  That  was  a  mere  rule  of  procedure,  and  affected 
the  action  of  the  board  of  1905  only.  The  regular  meeting 
referred  to  in  the  rule  could  only  be  a  regular  meeting  of  the 
^*®  board  which  was  governed  by  the  rule.  Even  if  the 
same  rule  were  adopted  by  the  new  board,  the  effect  could 
not  be  to  require  more  than  the  legislature  had  seen  fit  to 
exact. 

It  was  argued  that  because  the  municipal  corporation 
created  by  the  legislature  to  administer  the  affairs  of 
counties  is  perpetual,  the  body  which  actually  exercises  those 
powers  is  also  perpetual,  but  the  distinction  is  as  clear  as  the 
distinction  between  a  private  corporation  and  its  board  of 
directors,  and  was  recognized  in  the  very  case  cited  by 
counsel  upon  the  argument:  Allen  v.  Freeholders  of  Hunter- 
don, 71  N.  J.  L.'  247,  58  Atl.  346.  In  that  case,  although 
no  new  corporation  had  been  established,  the  supreme  court 
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directed  that  notice  should  be  given  to  the  new  board  of 
freeholders,  evidently  for  the  reason  that  the  persons 
charged  with  the  defense  of  the  county's  interests  had 
changed,  although  the  corporation,  which  had  already  been 
made  a  party  to  the  writ,  remained  the  same. 

The  judgment  under  review  must  be  affirmed,  with  costs. 

GREEN,  J.,  Concurring.  I  file  this  brief  memorandum  of 
my  views  because,  although  I  concur  in  the  affirmance  of  the 
judgment  reviewed,  I  do  not  reach  this  result  by  a  line  of 
reasoning  exactly  the  same  as  that  pursued  in  the  prevail- 
ing opinion. 

The  proceedings  taken  up  to  the  supreme  court  by  the  writ 
of  certiorari  in  this  case  were,  in  particular,  these: 

"Moved  by  Kruger,  seconded  by  Alyea,  that  the  vote  by 
which  the  resolution  declaring  the  courthouse  and  public 
buildings  in  use  for  public  offices  to  be  inadequate,  passed 
at  the  last  meeting,  be  reconsidered. 

"Upon  roll-call,  twelve  members  present  voted  in  the 
affirmative.  The  resolution  was  declared  carried  unani- 
mously. 

"The  director  then  announced  that  the  original  resolution 
was  before  the  board  for  action. 

"A  vote  upon  the  same,  being  called  for,  resulted  as  fol- 
lows: [All  voting  No.]  The  original  resolution  was  declared 
lost." 

54«  rpjjg  original  resolution  (or  resolutions)  referred  to 
was  in  these  words: 

"Resolved,  That  the  county  buildings,  including  the  court- 
house, sheriff's  office,  jail,  county  clerk's  office,  and  other 
offices  now  in  use  for  public  offices,  are  inadequate  for  the 
needs  and  uses  of  the  county,  and  that  new  buildings  for 
such  purposes  are  necessary ;  and  be  it  further 

"Resolved,  For  the  purpose  of  acquiring  necessary  land, 
and  the  construction  of  a  building,  that  the  county  build- 
ing committee  be  constituted  in  the  manner  provided  by  the 
statute  in  such  case  made  and  provided." 

These  resolutions  had  been  adopted  by  the  board  of  free- 
holders of  Bergen,  at  their  regular  meeting  held  on  the  first 
Monday  of  December,  A.  D.  1905,  under  the  authority  of 
chapter  47  of  the  acts  of  1901  (Pamph.  Laws,  p.  79),  as 
amended  by  chapter  122  of  the  acts  of  1902:  Pamph.  Laws, 
p.  369.    Immediately  after  the  adoption  thereof  the  county 
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building  committee  was  created  in  the  manner  and  with  the 
powers  pointed  out  by  the  statute.  Afterward,  at  the  regu- 
lar meeting  held  on  the  first  Monday  of  January  A.  D.  1906 
(fourteen  newly  elected  members  being  then  entitled  to 
seats),  a  majority  of  the  board  of  freeholders  of  Bergen 
adopted  the  resolution  which  has  been  brought  up  by  the 
writ,  and  which,  if  sustained,  would  terminate,  or  tend  to 
terminate,  all  proceedings  looking  to  a  new  courthouse  and 
county  buildings. 

1.  The  official  action  of  a  legal  body  which  is  the  result  of 
judgment  and  discretion  is  a  judicial  act  rather  than  a 
legislative  one:  See  Supervisors  of  Onondaga  v.  Briggs 
(1846),  2  Denio,  26;  Mills  v.  City  of  Brooklyn  (1865),  32 
N.  Y.  489;  East  River  Gas  Light  Co.  v.  Donnelly  (1881), 
25  Hun,  614;  Harrington  v.  Township  of  Woodbridge 
(1903),  70  N.  J.  L.  28,  56  Atl.  141.  See,  also,  Grider  v. 
Tally  (1884),  77  Ala.  422,  54  Am.  Rep.  65.  Again,  an  act 
which  determines  the  rights  and  duties  of  parties  under  ex- 
isting law  with  relation  to  existing  facts  is  judicial  rather 
than  legislative:  See  Mabry  v.  Baxter  (1872),  58  Tenn. 
682;  also,  Sinking  ^47  ^und  Cases  (1878),  99  U.  S.  700, 
25  L.  ed.  496,  per  Justice  Field. 

Whichever  of  these  statements  of  principle  we  may  apply 
to  the  earlier  resolutions  of  the  freeholders  of  Bergen  they 
appear  to  be  of  a  judicial  nature.  A  declaration  that  the 
courthouse  and  buildings  in  use  are  inadequate  is  not  an 
ascertainment  of  a  simple  fact,  or  one  which  leads  to  a  plain 
duty,  but  is  an  opinion  based  upon  a  congeries  of  facts — an 
opinion  that  might  be  altered  upon  a  fuller  investigation. 
Furthermore,  the  inadequacy  of  the  courthouse  and  build- 
ings is  to  be  ascertained  upon  a  basis  of  existing  facts,  and 
consequent  thereupon  the  right  and  duty  of  proceeding  to 
acquire  suitable  lands  and  to  erect  suitable  buildings  for  the 
public  use  must  be  determined  in  accordance  with  existing 
law. 

2.  Notwithstanding  that  the  acts  of  a  deliberative  body 
are  of  a  judicial  nature,  it  is  within  the  power  of  such  body 
to  reconsider  or  rescind  them  within  a  proper  time.  That 
this  is  accepted  law  in  this  state  sufficiently  appears  from 
cases  now  to  be  cited. 

In  State  v.  Justice  (1854),  24  N.  J.  L.  413,  six  chosen 
freeholders  were  a,ppointed  to  review  the  laying  out  of  a 
public  road.    They  met  and  viewed  the  road,  and,  after  con- 
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suiting  together,  took  a  vote,  when  three  voted  to  sustain 
and  three  to  set  aside  the  road.  Before  they  separated,  how- 
ever, they  reconsidered  their  vote,  and  four  then  agreed,  and 
signed  a  certificate  that  in  their  opinion  the  laying  out  of  the 
road  was  unnecessary  and  injurious.  This,  the  supreme 
court  held,  the  freeholders  had  a  perfect  right  to  do. 

In  State  v.  Crossley  (1872),  36  N.  J.  L.  425,  there  was 
an  appeal  from  an  assessment  of  taxes.  The  commissioners 
of  appeal,  after  hearing  the  appeal  and  consulting  together, 
determined  to  make  a  deduction  of  debts,  and  marked 
privately  such  allowance  on  a  sheet  of  paper  containing 
memoranda  relative  to  other  appeals,  but  in  the  afternoon 
of  the  same  day  the  commissioners  reconsidered  the  subject, 
and  determined  to  allow  the  assessment  to  stand  in  its 
original  form.  This  court,  affirming  the  judgment  '^^^  of 
the  supreme  court,  held  the  course  of  proceeding  to  be  un- 
objectionable, and  said:  "All  bodies  possessing  judicial 
capacity  have  the  competency  to  consult,  resolve  and  recon- 
sider, and  they  are  not  bound  by  their  conclusions  until 
such  conclusions  have  been  promulgated  by  their  authority." 

In  Whitney  v.  Van  Buskirk  (1878),  40  N.  J.  L.  463,  a 
chief  of  police,  lawfully  in  office,  tendered  his  resignation, 
to  take  effect  on  a  day  certain.  The  resignation  was  ac- 
cepted. The  mayor  nominated  a  successor  to  take  office  on 
the  same  day  certain,  and  the  board  of  councilmen  confirmed 
the  nomination.  At  a  subsequent  meeting  the  councilmen 
reconsidered  the  votes  by  which  the  resignation  was  accepted 
and  the  appointment  confirmed.  The  relator  denied  the 
validity  of  the  new  appointment  on  the  ground  that  the 
office  had  not  been  vacated  by  him,  his  resignation  not  hav- 
ing taken  effect  by  final  acceptance.  Upon  demurrer,  the 
supreme  court  gave  judgment  for  the  defendant,  holding 
that  it  was  the  right  of  the  board  of  councilmen  to  recon- 
sider its  vote  and  to  vote  as  often  as  it  should  see  fit  upon 
the  matter  of  acceptance,  until,  by  a  vote  treated  as  conclu- 
sive by  itself,  a  determination  should  be  reached ;  that  a  final 
determination  might  be  evinced  by  subsequent  action  incon- 
sistent with  a  purpose  of  further  review,  and  that  con- 
clusive evidence  of  such  determination  was  to  be  found  in 
the  nomination  by  the  mayor  to  fill  the  vacancy  caused  by 
the  acceptance  of  the  resignation  and  the  confirming  of  the 
nomination  by  the  councilmen. 


410        American  State  Reports^  Vol.  122.     [New  Jersey, 

3.  It  is,  I  think,  within  the  doctrine  of  the  foregoing 
cases,  taken  together,  to  hold  that  when,  after  the  adoption 
of  the  resolutions  of  the  first  Monday  of  December,  A.  D. 
1905,  the  next  orderly  step  in  the  business  of  providing  a 
courthouse  and  county  buildings,  furnished  and  ready  for 
occupancy,  was  taken,  with  the  participation  or  acquiescence 
of  the  board  of  freeholders,  unaffected  by  fraud,  the  matter 
passed  beyond  the  reach  of  the  board  by  way  of  subsequent 
review.  Under  the  statutes  of  1901  and  1902  already  re- 
ferred to,  the  next  orderly  step,  after  the  adoption  of  the 
resolutions,  was  the  appointment  by  the  director  of  two 
members  ^^^  of  the  board  of  freeholders  to  constitute,  with 
him,  the  county  building  committee.  No  fraud  in  the  pro- 
ceedings being  alleged,  and  no  objection  being  interposed, 
such  appointment,  publicly  made,  marked  the  end  of  the 
space  and  time  for  reconsideration. 

The  judgment  brought  here  on  error  should  therefore  be 
affirmed. 

It  will  be  perceived  that  I  do  not  at  all  rely  upon  the  idea 
that  the  board  of  freeholders  is  not  a  continuous  body,  or 
upon  any  points  of  similarity  between  a  county  or  county 
government  and  a  private  corporation,  or  between  a  board 
of  freeholders  and  a  board  of  directors.  As  I  humbly  con- 
ceive, these  matters  are  sufficiently  open  and  sufficiently  im- 
portant to  demand,  on  proper  occasion,  diligent  inquiry  in 
this  court,  and  should  not  now  be  treated  as  postulates  from 
which  further  reasoning  may  proceed  as  to  matters  possibly 
of  less  importance. 


After  a  BUI  has  Passed  a  Legislative  Body,  it  is  contrary  to  parliamen- 
tary law  to  attempt  to  reconsider  it:  Ashton  v.  Rochester,  60  Hun,  372, 
14  N.  y.  Supp.  855,  affirmed  in  133  N.  Y.  187,  28  Am.  St.  Kep.  619; 
Sank  V.  Philadelphia,  4  Brewst.  133,  8  Phila.  117. 
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KEHOB  V.  RUTHERFORD. 

[74  N.  J.  L.  659,  65  Atl.  1047.] 

MUNICIPAL  CORPORATION— Failure  to  Perform  Public 
Duty. — The  exemption  of  a  municipal  corporation  from  actions  by  in- 
dividuals suffering  special  damages  from  its  neglect  to  perform  or  its 
negligence  in  performing  public  duties,  whereby  a  public  wrong  is 
done  for  which  an  indictment  will  lie,  does  not  extend  to  actions 
where  the  injury  is  the  result  of  active  wrongdoing  chargeable  to  the 
corporation,     (p.  661.) 

MUNICIPAL  CORPORATION— Diversion  of  Surface  Water.— 
A  municipality  has  no  right,  by  artificial  drains,  to  divert  surface 
water  from  the  course  it  would  otherwise  take  and  cast  it  in  a  body 
large  enough  to  do  substantial  injury  on  land  where,  but  for  such 
drains,  it  would  not  go.     (p.  662.) 

George  P.  Rust  and  Arthur  S.  Corbin,  for  the  plaintiff  in 
error. 

John  M.  Bell,  for  the  defendant  in  error. 

660  TRENCHARD,  J.  This  writ  of  error  brings  under 
review  a  judgment  of  the  Bergen  county  circuit  court  in 
favor  of  the  defendant  in  error,  the  defendant  below. 

The  action  was  brought  by  John  Kehoe,  the  plaintiff  be- 
low, to  recover  for  injuries  resulting  to  his  property  from 
the  discharge  of  surface  water  thereon  by  the  borough  of 
Rutherford,  the  defendant  below. 

At  the  close  of  the  evidence  produced  by  the  plaintiff  the 
trial  judge  directed  a  nonsuit,  and  this  writ  of  error  raises 
the  question  whether,  in  so  doing,  there  was  reversible  error. 

The  evidence  before  the  trial  judge,  when  his  direction 
was  given,  exhibited  the  following  facts: 

Rutherford  avenue  is  the  dividing  line  between  the 
borough  of  Rutherford  and  Union  township.  At  the  north- 
erly corner  of  Park  avenue  and  Rutherford  avenue,  in  the 
borough  of  Rutherford,  Bergen  county,  there  was  a  stone 
culvert  or  sluiceway  which  received  the  surface  water  flow- 
ing down  the  northerly  side  of  Park  avenue  and  conveyed 
it  beneath  the  surface  of  the  street,  around  the  comer  and 
across  Stuyvesant  avenue  (which  intersects  Rutherford 
avenue  and  Park  avenue  at  this  point)  and  discharged 
the  surface  water  upon  Rutherford  avenue  at  a  point 
opposite,  or  nearly  opposite,  the  property  of  the  plain- 
tiff, from  whence  it  flowed  with  great  force  upon  the  lands 
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of  the  plaintiff  and  into  his  houses,  bams,  sheds  and 
gardens.  Park  avenue  collected  the  surface  water  from 
more  than  three  miles  of  territory.  The  culvert  was  con- 
structed *®*  nine  or  ten  years  ago.  Previous  to  that  time 
the  greater  portion  of  the  surface  water  flowing  down  Park 
avenue  had  continued  on  past  Rutherford  avenue  into  the 
lowlands  of  Union  township  and  drained  through  them  to 
the  Passaic  river.  Since  the  construction  of  the  culvert  the 
water  which  formerly  flowed  on  Park  avenue,  across  Ruther- 
ford avenue,  and  continued  to  flow  on  Park  avenue,  beyond 
Rutherford  avenue,  down  into  the  lowlands  of  Union  town- 
ship, has  been  diverted  by  and  now  flows  through  the  cul- 
vert or  flume,  around  the  comer,  across  Stuyvesant  avenue 
and  is  discharged  upon  the  surface  of  Rutherford  avenue 
with  such  force  and  in  such  large  quantities  that  it  flows 
across  the  street  and  upon  the  lands  of  the  plaintiff,  where 
it  does  substantial  injury.  That  the  culvert  was  built  and 
maintained  by  the  defendant. 

To  the  nonsuit,  directed  by  the  trial  judge,  an  exception 
was  prayed  and  allowed,  and  the  assignment  of  error  thereon 
raises  the  only  question  here  for  determination. 

The  direction  of  nonsuit  was  rested  by  the  learned  trial 
judge  upon  the  ground  that  the  injury  complained  of  was 
an  act  of  negligence,  to  be  remedied  by  indictment  only. 

It  is  a  rule  of  law,  of  very  considerable  importance,  and 
which  is  certainly  settled  in  this  state,  that  an  action  will 
not  lie  in  behalf  of  an  individual  who  has  sustained  special 
damage  from  the  neglect  of  a  public  corporation  to  perform 
a  public  duty :  Pray  v.  Mayor  and  Common  Council  of 
Jersey  City,  32  N.  J.  L.  394;  Durkes  v.  Town  of  Union,  38 
N.  J.  L.  21;  Waters  v.  Newark,  56  N.  J.  L.  361,  28  Atl.  717. 

But  it  is  also  a  rule  of  law  of  equal  importance  that  the 
exemption  of  a  municipal  corporation  from  actions  by  indi- 
viduals suffering  special  damage  from  its  neglect  to  perform 
or  its  negligence  in  performing  public  duties,  whereby  a 
public  wrong  is  done  for  which  an  indictment  will  lie,  does 
not  extend  to  actions  where  the  injury  is  the  result  of  active 
wrongdoing  chargeable  to  the  corporation:  Durkes  v.  Town 
of  Union,  38  N.  J.  L.  21 ;  Hart  v.  Freeholders  of  Union,  57 
N.  J.  L.  90,  29  Atl.  490. 

It  is  also  the  settled  law  of  this  state  that  a  municipality 
has  no  right,  by  artificial  drains,  to  divert  surface  water 
from  the  course  it  would  otherwise  take  and  cast  it,  in  a 
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body  large  ®^^  enough  to  do  substantial  injury,  on  land 
where,  but  for  such  artificial  drains,  it  would  not  go: 
Durkes  v.  Town  of  Union,  38  N.  J.  L.  21;  West  Orange  v. 
Field,  37  N.  J.  Eq.  600,  45  Am.  Rep.  670;  Field  v.  West 
Orange,  46  N.  J.  Eq.  183,  2  Atl.  236 ;  Soule  v.  Passaic,  47 
N.  J.  Eq.  28,  20  Atl.  346 ;  Miller  v.  Morristown,  47  N.  J.  Eq. 
62,  20  Atl.  61 ,  48  N.  J.  Eq.  645,  20  Atl.  20. 

Reviewing  the  evidence  with  these  principles  in  mind,  we 
perceive  that  it  established  that  the  artificial  culvert  con- 
structed and  maintained  by  the  defendant  diverted  the  sur- 
face water  of  a  large  area  from  the  course  which  it  would 
otherwise  take  and  cast  it,  in  a  body  large  enough  to  do  sub- 
stantial injury,  on  the  land  of  the  plaintiff,  where,  but  for 
such  artificial  drain,  it  would  not  go.  We  think,  therefore, 
that  the  nonsuit  was  erroneous. 

The  judgment  under  review  should  be  reversed,  and  a 
venire  de  novo  awarded. 


A  Municipal  Corporation  has  no  greater  right  than  a  natural  person 
to  divert  surface  water  in  large  quantities  by  an  artificial  channel 
upon  the  land  of  another,  except  that  it  may  do  this  in  the  exercise 
of  the  right  of  eminent  domain,  upon  making  just  compensation  as  re- 
quired by  the  constitution:  Elser  v.  Village  of  Gross  Point,  223  111. 
230,  114  Am.  St.  Bep.  326,  and  see  the  authorities  cited  in  the  cross- 
reference  note  thereto. 


OWEN  V.  METROPOLITAN  LIFE   INSURANCE   COM- 

PANY. 

[74  N.  J.  L.  770,  67  Atl.  25.] 

LIFE  INSURANCE — Warranty  as  to  Obscure  Disease. — A  state- 
ment by  an  applicant  for  life  insurance  that  he  has  never  had  a  cer- 
tain ailment  which  is  an  obscure  disease,  concerning  which  the  in- 
surer should  know  that  the  applicant  could  not  have  certain  knowl- 
edge, saving  as  he  might  be  told  by  a  physician  or  other  expert,  is 
properly  construed  as  a  warranty  only  of  the  bona  fide  belief  and 
opinion  of  the  applicant,     (p.  415.) 

LIFE  INSUBANCE.— Representations  by  an  Applicant  for  life 
insurance  concerning  matters  of  fact  presumably  within  his  knowl- 
edge, such  as  his  treatment  by  a  physician  or  his  confinement  in  a 
hospital,  are  treated  as  warranties,  a  breach  of  which  will  render 
the  policy  void.     (pp.  415,  416.) 

LIFE  INSURANCE.— Warranties  Made  by  an  Applicant  for 
life  insurance  are  construed  strictly  in  order  to  prevent  a  forfeiture. 
(p.  416.) 
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LIFE  INSURANCE — Representation  as  to  Treatment  for 
Disease. — Where  an  applicant  for  life  insurance  states  that  he  has  not 
been  under  the  treatment  of  a  physician  for  two  years,  the  expres- 
sion "two  years"  is  understood  as  an  approximate  statement,  (p. 
417.) 

WORDS  AND  PHRASES.— The  Expression  "Two  Years,"  as 
colloquially  used,  is  imderstood  as  an  approximate  statement,  (p. 
417.) 

McCarter  &  English,  for  the  plaintiff  in  error. 

Vreeland,  King,  Wilson  &  Lindabury,  for  the  defendant 
in  error. 

770  PITNEY,  J.  This  is  an  action  upon  a  life  insurance 
policy,  and  the  defense  is  based  upon  the  alleged  breach 
of  certain  warranties  contained  in  the  application  for  in- 
surance. 

The  name  of  the  insured  was  John  Henry  Owen.  The  ap- 
plication ''''*  for  the  policy  was  dated  September  14,  1901. 
The  policy  itself  was  dated  four  days  later.  The  insured 
died  November  18th  in  the  same  year.  By  the  terms  of  the 
policy  the  answers  and  statements  contained  in  the  appli- 
cation (a  copy  of  which  was  annexed  as  a  part  of  the  con- 
tract) were  made  warranties.  The  application  was  upon  a 
printed  form,  and  contained  numbered  paragraphs  calling 
for  statements  respecting  the  present  and  previous  health 
of  the  applicant.  There  was  a  general  provision  that  "wher- 
ever nothing  is  written  in  the  following  paragraphs  it  is 
agreed  that  the  warranty  is  true  without  exception." 

The  warranties  relied  upon  are  as  follows: 

*'  (2)  I  have  never  had  any  of  the  following  complaints 
or  diseases  [mentioning  about  thirty  different  diseases, 
among  them  'disease  of  the  heart'  and  'rheumatism']  except 
rheumatism  two  years." 

"(4)  The  following  is  the  name  of  the  physician  who 
last  attended -me,  the  date  of  the  attendance  and  the  name 
of  the  complaint  for  which  he  attended  me:  Dr.  Decker,  two 
years,  rheumatism. 

"(5)  I  have  not  been  under  the  care  of  any  physician 
within  two  years,  unless  as  stated  in  previous  line,  ex- 
cept  . 

"(6)  I  have  never  been  under  the  treatment  in  any  dis- 
pensary, hospital  or  asylum,  nor  been  an  inmate  of  any  alms- 
house or  other  institution,  except  two  years  ago  for  rheuma- 
tism." 
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At  the  trial  the  defense  undertook  to  show  that,  beginning 
December  22,  1899,  the  insured  was  for  two  months  confined 
in  a  hospital,  under  treatment  by  Dr.  Becker,  suffering  from 
organic  heart  disease.  There  was  undisputed  evidence  that 
a  Mr.  Owen  had  been  thus  treated  in  the  hospital  at  the 
time  and  for  the  period  mentioned,  and  that  he  was  suffer- 
ing from  organic  heart  disease.  The  evidence  to  identify 
this  patient  with  John  H.  Owen,  the  insured,  was  of  the  very 
slightest.  We  assume,  however,  that  there  was  a  question 
for  the  jury  upon  the  fact  of  identity. 

Reversal  is  prayed  on  the  ground  that  the  trial  justice  re- 
fused to  direct  a  verdict  in  favor  of  the  defendant,  and 
refused  to  instruct  the  jury  that  if  the  insured  had  been 
confined  in  "^"^^  a  hospital  within  two  years  of  the  date  of  the 
application  there  should  be  a  verdict  for  the  defendant,  and 
that  if  the  insured  had  been  under  care  of  a  physician  with- 
in two  years  from  the  date  of  the  application  there  should 
be  a  verdict  in  favor  of  the  defendant. 

The  declaration  in  paragraph  2  of  the  application,  to  the 
effect  that  the  applicant  had  never  had  disease  of  the  heart, 
an  obscure  disease,  concerning  which  the  insurer  should 
know  that  the  applicant  could  not  have  certain  knowledge, 
saving  as  he  might  be  told  by  a  physician  or  other  expert, 
is  properly  to  be  construed  as  a  warranty  only  of  the  bona 
fide  belief  and  opinion  of  the  applicant:  Henn  v.  Metropoli- 
tan Life  Ins.  Co.,  67  N.  J.  L.  310,  51  Atl.  689;  Dimick  v. 
Metropolitan  Life  Ins.  Co.,  69  N.  J.  L.  384,  55  Atl.  291,  62 
L.  R.  A.  774.  Since  the  case  is  devoid  of  evidence  to  show 
that  Owen  was  apprised  that  he  was  suffering  from  heart 
disease,  beyond  the  mere  fact  that  he  was  so  suffering,  it 
certainly  was  not  conclusively  proved  that  his  bona  fide  be- 
lief and  opinion  upon  the  subject  were  otherwise  than  as 
warranted,  and  so  a  verdict  could  not  properly  be  directed 
in  favor  of  the  defendant  on  this  ground,  even  if  the  iden- 
tity of  Owen,  the  insured,  with  Owen,  the  patient,  had 
clearly  appeared. 

The  same  is  true  with  respect  to  so  much  of  paragraph  4 
of  the  application  as  mentions  rheumatism  as  the  complaint 
for  which  the  applicant  w^s  last  attended.  So,  also,  with 
the  mention  of  rheumatism  in  paragraph  6. 

"With  respect  to  the  other  statements  in  paragraphs  4,  5 
and  6,  respecting  attendance  and  care  of  a  physician,  and 
treatment  in  a  hospital,   these    representations    concerning 
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matters  of  fact  that  were  presumably  within  the  knowledge 
of  the  applicant  are  to  be  treated  as  warranties,  a  breach  of 
which  would  render  the  policy  void:  Dimick  v.  Metropolitan 
Life  Ins.  Co.,  69  N.  J.  L.  384,  55  Atl.  291,  62  L.  R.  A.  774. 

But  these  warranties,  like  all  conditions  that  are  to  work  a 
forfeiture  of  a  contract  otherwise  valid,  are  to  be  strictly 
construed  in  order  to  prevent  a  forfeiture. 

Construing  paragraph  4  strictly,  there  is  no  response  as 
to  the  date  of  attendance.  The  words  "two  years"  indicate 
as  '^'^  reasonably  the  duration  of  the  attendance  as  its  date. 
With  respect  to  any  response  that  is  manifestly  incomplete, 
the  issuance  of  the  policy  is  a  waiver  of  a  better  answer: 
Carson  v.  Jersey  City  Ins.  Co.,  43  N.  J.  L.  300,  39  Am.  Rep. 
584;  Hanrahan  v.  Metropolitan  Life  Ins.  Co.,  72  N.  J.  L. 
504,  63  Atl.  280. 

But  without  holding  to  so  strict  a  construction  of  para- 
graph 4,  and  dealing  with  the  words  "two  years"  as  in- 
tended to  specify  the  date  of  attendance,  yet  in  our  opinion 
this  statement  is  properly  to  be  construed  in  the  sense  in 
which  it  was  undoubtedly  intended,  and  in  which  the  ap- 
plicant reasonably  apprehended  at  the  time  that  the  insur- 
ance company  would  understand  it  (Empire  Rubber  Mfg. 
Co.  v.  Morris,  73  N.  J.  L.  602,  65  Atl.  450)— that  is,  as  a 
mere  approximation  to  the  time  when  the  attendance  oc- 
eurred.  The  words  are  inapt  to  point  out  a  precise  date. 
It  could  not  reasonably  be  understood  that  the  applicant 
intended  that  Dr.  Becker's  attendance  was  precisely  two 
years  before  the  date  of  the  application,  to  wit,  on  Sep- 
tember 14,  1889,  and  not  a  day  earlier  or  later.  The  ex- 
pression "two  years,"  as  colloquially  used,  is  always  under- 
stood as  an  approximate  statement.  In  this  sense  we  think 
it  must  be  interpreted  in  this  application.  An  attendance 
by  the  physician  beginning  one  year  and  nine  months  and 
ending  one  year  and  seven  months  before  the  application  was 
not  necessarily,  and  as  matter  of  law,  a  breach  of  the  war- 
ranty. 

Paragraph  5  of  the  application  is:  "I  have  not  been  under 
the  care  of  a  physician  within  two  years,  unless  as  stated 

in    previous    line    [meaning   par^igraph    4],    except    ." 

So  far  as  the  proofs  disclosed,  this  was  true,  the  applicant 
not  being  shown  to  have  been  under  care  of  any  physician 
other  than  Dr.  J^ecker  within  two  years. 
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The  statement  in  paragraph  6 — **I  have  never  been  under 
treatment  in  any  dispensary,  hospital  or  asylum,  nor  been 
an  inmate  of  any  almshouse  or  any  other  institution,  except 
two  years  ago  for  rheumatism" — is  covered  by  what  has  al- 
ready been  said  respecting  paragraph  4.  The  words  ' '  two 
years  ago"  are  manifestly  but  an  approximate  statement. 

We  do  not  mean  to  say  that  if  statements  of  this  char- 
acter ''''^  were  purposely  made  in  inaccurate  form,  with  the 
intent  to  deceive  the  company,  the  policy  might  not  be 
avoided  for  fraud.  In  this  case  the  question  of  the  bona 
fides  of  the  applicant  was  left  to  the  jury,  whose  verdict 
upon  this  point  is,  of  course,  conclusive. 

No  error  being  found  in  the  record,  the  judgment  under 
review  should  be  affirmed. 


If  an  Applicant  for  Life  Insurance  intentionally  mistakes  the  facts  as 
■to  the  condition  of  his  health  or  his  attendance  by  physicians  in  the 
past,  the  policy  is  thereby  avoided:  Mudge  v.  Independent  Order  of 
Foresters,  149  Mich.  467,  119  Am.  St.  Rep.  686;  Rinker  v.  Aetna  Life 
Ins.  Co.,  112  Am.  St.  Rep.  773;  Cobb  v.  Covenant  Mut.  Ben.  Assn.,  153 
Mass.  176,  25  Am.  St.  Rep.  619;  except  where  the  ailment  or  disease 
i»  of  a  trivial  character:  Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark. 
295,  100  Am.  St.  Rep.  73;  Blumenthal  v,  Berkshire  Life  Ins.  Co.,  134 
Mich.  216,  104  Am.  St.  Rep.  604. 

If  an  Appli<;ant  for  Life  Insurance  is  afflicted  with  an  occult  ailment, 
unknown  to  her,  her  failure  to  communicate  it  cannot  be  regarded  as 
n  fraud  on  the  insurer:  March  v.  Metropolitan  Life  Ins.  Co.^  186  Pa. 
«29,  65  Am.  St.  Eep.  887. 


SCHMIDT  v.  PERKINS. 

[74  N.  J.  L.  785,  67  Atl.  77.] 

CONTIilCT  OF  LAW.— The  Title  to  Tangible  Personal  Prop- 
erty ordinarily  is  governed  by  the  law  of  its  situs;  the  maxim,  "Mo- 
bilia  personam  sequuntur, "  states  a  mere  fiction  of  law,  which  is  some- 
times necessary  to  apply  in  order  to  do  justice,  but  it  should  not  be 
extended  beyond  that  necessity,     (p.   418.) 

CONFLICT  OF  LAW.— The  Title  to  Tangible  Personal  Prop- 
erty belonging  to  an  Iowa  corporation,  but  actually  stored  in  New 
Jersey  and  not  merely  in  transitu,  is  determinable  by  the  law  of 
New  Jersey,  as  between  residents  of  Iowa  and  residents  of  other 
states,     (p.  420.) 

CONFLICT  OF  LAW. — ^A  Sale  of  Tangible  Personal  Property, 
stored  in  New  .Jersey,  by  an  insolvent  Iowa  corporation  to  four  cred- 
itors, one  of  whom  is  a  director,  in  satisfaction  of  a  prior  debt,  is 
ineffectual  as  against  attaching  creditors  who  do  not  reside  in  Iowa, 
when  the  vendees  all  have  knowledge  of  the  facts,  (p.  421.) 
Am.  St.  Rep.,  Vol.  122—27 
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George  G.  Tennant,  for  the  plaintiffs  in  error. 
M.  T.  Rosenberg,  for  the  defendant  in  error. 

''^'^  SWAYZE,  J.  This  is  an  action  of  replevin  involving 
the  title  to  certain  engines,  formerly  the  property  of  the 
Whitehead  IMachinery  Company,  an  Iowa  corporation.  The 
plaintiffs  claim  under  a  sale  made  to  them  in  Iowa  on  Oc- 
tober 4,  1905.  The  defendants,  under  an  attachment  out 
of  the  Hudson  circuit  levied  at  Jersey  City  October  7,  1905. 
The  plaintiffs  are  residents  of  Iowa.  The  residence  of  the 
plaintiff  in  attachment  is  not  shown,  but  seems  to  have  been 
in  Illinois,  and  the  applying  creditor  is  a  resident  of  that 
state.  The  actual  situs  of  the  engines,  from  the  time  they 
were  bought  by  the  Whitehead  Machinery  Company  early 
in  1904  to  the  date  of  the  attachment,  more  than  a  year  and 
a  half,  was  in  Jersey  City,  where  they  were  in  the  custody 
of  the  Pennsylvania  railroad.  They  had  been  bought  bj 
the  Whitehead  company,  which  dealt  in  second-hand  ma- 
chinery, for  purpose  of  resale,  and  the  evident  intent  was  to 
leave  them  ''^^  in  Jersey  City  until  they  were  actually  sold. 
Notice  of  the  sale  to  the  plaintiffs  was  immediately  given 
to  the  Pennsylvania  Railroad  Company.  The  sale  was  for 
the  purpose  of  satisfying  a  note  of  the  Whitehead  company 
dated  November  1,  1904,  payable  one  year  after  date  and 
indorsed  by  the  plaintiffs.  This  note  was  held  by  an  Iowa 
bank,  and  was  paid  by  the  plaintiffs  October  4,  1905,  the 
day  of  the  sale  to  them.  One  of  the  plaintiffs  was  a  di- 
rector of  the  Whitehead  company  at  the  time.  One  had 
been,  but  had  resigned  some  time  before,  and  two  had  acted 
as  directors  upon  the  supposition  that  five  were  required, 
but  had  discovered  previous  to  October  4th  that  only  three 
were  authorized.    All,  however,  took  part  in  the  transaction. 

At  the  trial  the  solution  of  the  question  at  issue  was 
treated  by  counsel  on  both  sides  as  dependent  upon  the  law 
of  Iowa  as  to  transfers  of  property  of  an  insolvent  corpora- 
tion to  its  directors,  and  evidence  was  taken  on  that  subject 
by  the  plaintiffs  and  defendants.  The  trial  judge  directed 
a  verdict  for  the  plaintiffs,  to  which  exception  was  duly 
taken.  At  the  argument  in  this  court  it  was  for  the  first 
time  suggested  that  the  title  was  governed  by  the  law  of  New 
Jersey,  and  counsel  were  allowed  to  submit  supplemental 
briefs.  » 
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We  think  the  case  was  tried  by  counsel  upon  an  erroneous 
theory.  The  title  to  tangible  personal  property  is  ordin- 
arily governed  by  the  law  of  its  situs.  The  maxim,  Mobilia 
personam  sequuntur,  states  a  mere  fiction  of  law,  which  it 
is  sometimes  necessary  to  apply  in  order  to  do  justice,  but 
it  ought  not  to  be  extended  beyond  that  necessity.  Our 
supreme  court  long  ago  recognized  the  absurdity  of  affirm- 
ing that  goods  found  within  the  jurisdiction  of  the  state  are 
not  subject  to  its  laws  (Varnum  v.  Camp,  13  N.  J,  L.  326, 
25  Am.  Dec.  476),  and  more  than  fifty  years  later,  in 
Cronan  v.  Fox,  50  N.  J.  L.  417,  14  Atl.  119,  this  court  said : 
"The  rule  that  the  title  to  movable  property  is  to  be  judged 
of  and  determined  by  the  lex  rei  sitae  (which  is  not  with- 
out exceptions)  has ,  prominent  application  and  adoption 
where  personal  property  is  seized  under  process  issued  from 
the  courts  of  the  state  where  the  property  is."  The  learned 
judge  '^^'^  who  wrote  the  opinion  in  that  case  did  not  state 
the  exceptions  to  which  he  referred.  He  may  have  had  in 
mind  cases  of  choses  in  action,  sometimes  classed  as  mov- 
ables and  subject  to  the  maxim  above  quoted  (Moore  v. 
Bonnell,  31  N.  J.  L.  90)  ;  cases  where  both  claimants  have 
the  same  domicile  (Runyon  v.  Groshon,  12  N.  J,  Eq.  86; 
Northwestern  Bank  v.  Poynter,  [1895]  App.  Cas.  56)  ;  cases 
where  the  conveyance  is  itself  sufficient  to  pass  title,  and  the 
only  invalidity  arises  out  of  the  proposed  method  of  dis- 
tributing the  proceeds,  and  the  objection  is  made  by  credi- 
tors not  resident  in  New  Jersey  (Bentley  v.  Whittemore,  19 
N.  J.  Eq.  462,  97  Am.  Dec.  671),  or  cases  where  the  goods 
are  merely  in  transitu  (Sav.  Int.  Law,  Eng.  trans.,  135), 
of  which  rule  Knowles  Loom  Works  v.  Vacher,  57  N.  J.  L. 
490,  31  Atl.  306,  33  L.  R.  A.  305,  affirmed,  59  N.  J.  L.  586, 
39  Atl.  1114,  seems  the  nearest  illustration  in  our  reports. 
We  have  recently  reviewed  the  cases  in  Cooper  v.  Phila- 
delphia Worsted  Co.,  2  Robb.  622.  None  of  the  exceptions 
are  applicable  to  the  present  case.  The  cases  of  an  assign- 
ment with  preferences  and  of  goods  in  transitu  are  most  like 
it.  The  latter  exception  is  not  in  point  since  the  goods  were 
stored  in  Jersey  City  for  more  than  a  year  and  a  half,  and 
without  any  present  intent  of  removal  unless  in  the  event 
of  a  resale.  The  former  exception,  which  was  the  case  of 
Bentley  v.  Whittemore,  19  N.  J.  Eq.  462,  97  Am.  Dec.  671, 
is  not  in  point  since  in  that  case "  the  conveyance  itself 
was  sufficient  under  our  law.    It  was  only  the  method  of  dist 
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tribution  to  which  the  couveyance  was  ancillary  that  mili- 
tated with  the  provisions  of  our  statute.  It  was  therefore 
quite  possible  to  sustain  the  conveyance  in  that  case  and 
disregard  the  provision  for  a  preference  among  creditors  in 
the  distribution.  In  the  present  case  it  is  the  conveyance 
itself  which  is  voidable  by  creditors,  for  reasons  to  be  stated 
hereafter.  The  court  took  pains  to  point  out,  in  Bentley  v. 
Whittemore,  19  N.  J.  Eq.  462,  97  Am.  Dec.  671,  the  distinc- 
tion between  a  defect  in  the  conveyance  itself  and  a  defect 
in  the  scheme  to  which  the  conveyance  was  ancillary.  Such 
a  distinction  was  quite  essential  to  the  decision  of  that  case 
since  the  title  to  land  came  in  question.  The  court  said: 
"No  doubt  is  intended  to  be  hinted  as  to  the  settled  exist- 
ence of  the  rule  that  the  validity  of  every  ''^^  disposition 
of  real  estate  must  depend  upon  the  law  of  the  country  in 
which  that  estate  is  situated." 

Cronan  v.  Fox,  50  N.  J.  L.  417,  14  Atl.  119,  was  decided 
twenty  years  after  Bentley  v.  Whittemore,  19  N.  J.  Eq. 
462,  97  Am.  Dec.  671,  and  in  our  judgment  enunciates  the 
rule  that  must  govern  the  present  controversy.  This  case 
is  indeed  the  converse  of  that.  There  the  conveyance  was 
invalid  in  Maryland,  but  valid  in  New  Jersey.  Here  the 
conveyance  is  said  to  be  valid  in  Iowa,  but  invalid  in  New 
Jersey.  In  that  case  we  protected  the  grantee  against  the 
process  of  our  own  courts.  If  there  is  any  difference  it  is 
in  favor  of  sustaining  a  seizure  under  the  process  of  our 
courts,  as  we  are  now  asked  to  do.  One  of  the  attaching 
creditors,  and  probably  both  are  not  residents  of  Iowa,  and 
hence  are  not  to  be  held  as  bound  by  the  law  of  that  state. 
We  therefore  see  no  difficulty  in  the  way  of  holding  that 
the  title  to  the  goods  is  to  be  determined  by  the  law  of 
New  Jersey. 

The  law  of  this  state,  independent  of  section  64  of  the 
corporation  act  (Pamph.  Laws  1896,  p.  298)  is  that  di- 
rectors of  an  insolvent  corporation  are  trustees  of  its  funds 
for  its  creditors,  and  subject  to  the  rule  that  a  trustee  can- 
not use  property  for  his  own  benefit  to  the  disadvantage 
of  the  cestui  que  trust.  It  follows  that  directors  who  are 
creditors  stand  upon  the  same  footing  as  any  other  creditor, 
and  cannot  by  any  act  of  their  own  obtain  a  position 
superior  to  that  of  other  creditors  for  whose  benefit  they 
hold  the  trust  assets.  This  wholesome  doctrine  was  es- 
tablished at  a  time  when  our  statute  did  not  contain  the 
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provisions  now  embodied  in  section  64:  Montgomery  v, 
Phillips,  53  N.  J.  Eq.  203,  31  Atl.  622.  The  rule  applies 
only  to  directors:  Savage  v.  Miller,  56  N.  J.  Eq.  432,  36 
Atl.  578,  39  Atl.  865.  The  facts  of  this  case  suggest  the 
query  whether  the  same  rule  would  be  applicable  to  di- 
rectors who  are  such  only  de  facto,  but  it  is  not  necessary 
to  decide  this  question.  One  of  the  four  to  whom  the 
engines  were  sold  was  actually  a  director.  All  seem  to 
have  taken  part  in  the  transaction,  and  to  have  known  of 
what  our  law  deems  a  breach  of  trust.  If  so,  they  can  no 
more  profit  thereby  than  the  director  himself. 

A  conveyance  of  property  held  in  trust  by  which  a  trus- 
tee ''^^  attempts  to  secure  an  advantage  for  himself  as 
against  his  cestui  que  trust  is  voidable  by  the  cestui  que 
trust:  Staats  v.  Bergen,  17  N.  J.  Eq.  554;  Romaine  v. 
Hendrickson's  Executors,  27  N.  J.  Eq.  162;  affirmed,  28 
N.  J.  Eq.  275;  Bassett  v.  Shoemaker,  46  N.  J.  Eq.  538,  19 
Am.  St.  Rep.  435,  20  Atl.  52.  The  question  usually  arises 
in  equity,  but  there  is  no  reason  why  the  sale  should  not, 
like  other  fraudulent  sales  of  personal  property,  be  avoided 
at  law.  In  this  case  the  attaching  creditors  occupy  the 
position  of  cestuis  que  trustent  and  the  plaintiffs  the  posi- 
tion of  trustees  or  vendees  with  notice.  The  attachment 
was  in  itself  an  election  to  avoid  the  sale. 

The  rule  of  Montgomery  v.  Phillips,  53  N.  J.  Eq.  203, 
31  Atl.  622,  applies  only  to  insolvent  corporations,  and  un- 
less there  was  evidence  of  insolvency  on  October  4,  1905, 
the  direction  of  verdict  for  the  plaintiffs  was  correct.  We 
think  there  was  persuasive  evidence  of  insolvency  within 
the  meaning  of  the  word  in  our  law:  National  Bank  of  the 
Metropolis  v.  Sprague,  21  N.  J.  Eq.  530;  Skrim  v.  Eastern 
Rubber  Mfg.  Co.,  51  N.  J.  Eq.  179,  40  Atl.  769.  It  is  un- 
necessary to  recite  the  evidence  which  leads  us  to  this 
view,  since  the  question  is  one  of  fact,  which  must  be  de- 
termined by  a  jury. 

The  judgment  must  be  reversed,  and  the  record  remitted 
for  a  new  trial. 


On  Confli-ct  of  Laws  in  the  sale  or  pledge  of  personal  property,  see 
Swedish-American  Nat.  Bank  v.  First  Nat.  Bank,  89  Minn.  98,  99 
Am.  St.  Bep.  549;  Beggs  v.  Bartels,  73  Conn.  132,  84  Am.  St.  Rep. 
152;  Studebaker  Bros.  Co.  v.  Mau,  13  Wyo,  358,  110  Am.  St.  Rep.  1001; 
Aultman  v.  Kennedy,  114  Iowa,  444,  89  Am.  St.  Rep.  373.     As  a  role, 
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the  law  of  the  domicile  governs  the  ownership  and  disposition  of 
personalty:  McGrew  v.  Mutual  Life  Ins.  Co.,  132  Cal.  85,  84  Am. 
St.  Rep.  20;  Cross  v.  United  States  Trust  Co.,  131  N.  Y.  330,  27  Am. 
St.  Rep,  597;  Consolidated  etc.  Co.  v.  Collier,  148  111.  259,  39  Am. 
St.  Hep.  181. 
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SMITH    V.  NORFOLK    AND    SOUTHERN    RAILROAD 

COIVIPANY. 

[145  N.  C.  98,  58  S.  E.  799.] 

COLLISION  BETWEEN  VESSELS— Practice  In  State  Courts. 
In  an  action  at  law  in  a  state  court  for  negligence  causing  injury  to 
one  vessel  in  a  collision  with  another,  the  rules  of  the  courts  of  ad- 
miralty do  not  apply.  The  rights  and  liabilities  of  the  parties  are  to 
be  ascertained  by  resorting  to  the  principles  which  control  in  actions 
for  alleged  negligence  wherein  contributory  negligence  is  set  up  aa  a 
defense,     (p.  426.) 

COLLISION  BETWEEN  VESSELS  —Negligence — ^Proximate 
Cause. — In  ease  of  a  collision  between  vessels  where  both  parties  are 
negligent,  the  liability  is  placed  upon  the  one  whose  negligence 
is  the  proximate  cause  of  the  injury,  and  when  fixed  on  one,  it  is 
because  of  its  negligence  and  the  absence  of  any  intervening  negli- 
gence on  the  part  of  the  other  contributing  to  the  injury,     (p.  426.) 

NEOLIGENCE — Proximate  Cause. — If  an  injury  is  the  result 
of  a  sequence  of  negligent  acts,  and  the  original  wrong  only  becomes 
injurious  in  consequence  of  the  intervention  of  some  distinct  wrongful 
act,  the  injury  is  imputed  to  the  last  wrong  as  the  proximate  cause, 
(p.  *27.) 

COLLISION  BETWEEN  VESSELS— Negligence— Proximate 
Cause. — If  in  an  action  at  law  for  injury  to  one  vessel  in  a  collision 
with  another  in  a  fog,  it  appears  that  plaintiff's  vessel,  having  ample 
room  to  pass,  unexpectedly  changed  its  course  in  a  manner  not 
to  have  been  foreseen  by  the  officers  on  defendant's  vessel,  thus  bring- 
ing the  former  vessel  across  the  bow  of  the  latter,  the  master  of 
which,  upon  seeing  the  danger,  did  everything  in  his  power  to  avoid 
the  collision,  the  unexpected  change  of  course  by  plaintiff's  vessel 
was  the  proximate  cause  of  the  injury,  though  defendant's  vessel  was 
at  the  time  exceeding  the  moderate  rate  of  speed  allowed  by  law. 
(p.  428.) 

COLLISION  BETWEEN  VESSELS— Moderate  Speed  in  Fog.— 
The  words  "moderate  speed"  as  used  in  a  statute  providing  that 

(423) 
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"every  vessel  shall,  in  a  fog,  go  at  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  conditions,"  means  that 
a  vessel  must  so  reduce  her  speed,  when  in  a  fog,  that  vessels  free 
from  blame  or  negligence  may  not  be  injured  by  a  collision,  (^p.  428^ 
429.) 

W.  W.  Clark,  for  the  plaintiff. 

Simmons,  Ward  &  Allen  and  H.  H.  Little,  for  the  defend- 
ant. 

®^  CONNOR,  J.  Eliminating  nautical  terms  and  irrele- 
vant matter,  the  plaintiff's  evidence  makes  the  following  case: 
The  steamer  "Neuse,"  belonging  to  and  controlled  by  the 
defendant  company,  on  the  morning  of  August  25,  1905,  while 
making  her  regular  run  up  the  Neuse  river  to  New  Bern, 
encountered  a  fog  near  Otter  creek  buoy.  Her  course  was 
north-northwest;  ^^  she  was  in  shoal  water.  Her  regular 
speed  was  from  twelve  to  thirteen  miles  an  hour.  Shoal- 
water  speed,  at  which  she  was  running  at  the  time  she  en- 
tered the  fog,  was  eight  miles  an  hour.  She  was  properly 
equipped  and  in  charge  of  a  competent  officer,  who  had  been 
her  first  officer  fourteen  years.  When  the  steamer  entered 
the  fog  he  was  and  at  all  times  remained  in  his  proper  posi- 
tion, in  charge  of  the  watch  in  the  pilot-house,  at  the  window 
on  the  port  side  of  the  wheel,  blowing  fog  signals;  began 
blowing  before  he  entered  the  fog. 

The  steamer  * '  Blanche, ' '  belonging  to  plaintiff,  on  the  same 
morning,  at  about  6:10  o'clock,  left  New  Bern,  going  down 
the  Neuse  river  to  points  on  Bay  river.  Her  course  was 
south-southeast  one-half .  She  was  properly  equipped  and  in 
charge  of  a  competent  officer.  She  encountered  the  fog  and 
began  to  blow  her  fog  signal.  Her  regular  speed  was  seven 
miles  an  hour,  which  she  maintained  after  entering  the  fog 
until  she  reached  Johnson's  Point,  when  she  took  a  southeast 
course.  The  officers  in  charge  of  the  two  steamers  each  heard 
the  fog  signals  of  the  other.  The  officer  of  the  "Blanche" 
says  that  his  usual  course  is  to  pass  Johnson's  Point  and  keep 
on  down  to  Hampton  Shoal  buoy,  the  course  being  south- 
southeast  one-half.  On  the  day  of  the  collision,  before  pass- 
ing Johnson's  Point,  he  "starboarded  and  went  to  the  port"; 
thought  it  would  put  her  out  of  the  way  of  the  "Neuse" 
and  get  off  shoal  water.  The  change  had  the  effect  to  put 
the  "Blanche"  across  the  course  of  the  "Neuse."  The  plain- 
tiff introduced  the  officer  of  the  "Neuse,"  who  testified  that 
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he  heard  the  fog  signals  of  the  "Blanche"  on  his  port  bow; 
that  he  was  going  north-northwest;  that  the  signals  of  the 
"Blanche"  were  always  on  the  port  bow.  "The  first  glimpse 
of  her  I  could  not  understand;  her  position  ranged  across 
our  bow,  and  I  blew  four  short  whistles  and  struck  four  bells 
to  back,  blowing  the  whistles  with  the  right  and  striking  the 
bells  with  the  left  hand.  Q.  Up  to  the  time  she  appeared 
**^  her  whistles  always  sounded  on  your  port  bow  ?  A.  Yes^ 
sir,  Q.  If  she  had  been  proceeding  on  a  proper  course 
down  the  channel,  what  would  that  course  have  been?  A. 
Going  down  the  main  channel  about  south-southeast."  There 
was  plenty  of  water  and  plenty  of  room  "for  the  ' Blanche '^ 
to  have  proceeded,  port  to  port,  Q.  If  the  'Blanche'  had 
fulfilled  her  duty,  will  you  state  whether  or  not  there  would 
have  been  a  collision  ?  A.  I  don 't  think  there  would.  There 
was  room  for  her  to  have  passed  on  her  starboard  side.  The 
boat  which  has  the  other  on  her  own  starboard  hand  shall 
keep  out  of  the  way,  and  it  was  the  duty  of  the  other  vessel 
to  navigate  with  caution,  if  necessary,  if  she  thought  there 
was  danger  of  collision,  Q.  State  whether,  up  to  the  time 
you  saw  the  'Blanche'  appearing  out  of  the  fog  and  crossing 
your  bow,  there  was  anything  in  the  situation  which  showed 
that  she  was  going  to  attempt  to  cross  your  bow?  A.  No; 
the  whistle  sounded  on  the  port  bow  all  the  time.  Q.  Up 
to  the  time  the  'Blanche'  appeared  in  the  fog,  will  you  state 
whether  or  not  there  was  anything,  from  the  sound  of  the 
whistle  or  the  location,  which  would  indicate  that  there  would 
be  any  danger  in  passing  if  each  vessel  was  properly  navi- 
gated? A.  No,  sir.  Q.  When  was  it  you  first  ascertained 
that  there  was  danger  of  collision  ?  A.  When  I  sighted  her, 
Q.  Was  there  anything  at  that  time  which  you  could  have 
done  to  avoid  the  collision?  A.  Nothing,  in  my  judgment^ 
more  than  I  did." 

After  testifying  that  he  was  running  at  eight  miles  an 
hour,  being  shoal-water  speed,  he  was  asked,  "Had  you  re- 
duced the  speed  at  all  on  account  of  fog?  A.  No,  sir;  we 
never  reduce  speed.  It  is  done  from  the  engine-room."  He 
says  that  he  could  not  rightly  tell  how  fast  he  was  moving 
when  he  struck  the  "Blanche";  that  he  should  judge  about 
three  or  three  and  a  half  miles;  reduced  speed  by  backing. 
*^.  Suppose  you  had  been  going  up  at  three  miles  an  hour 
and  had  backed,  your  boat  would  have  been  stopped  without 


426        American  State  Reports,  Vol.  122,     [N.  Carolina, 

sinking  *<^*  the  'Blanche,*  wouldn't  it?  A.  It  is  a  mathe- 
matical calculation." 

It  was  in  evidence  that  when  the  officer  of  the  "Neuse" 
first  saw  the  "Blanche"  she  was  about  fifty  yards  distant 
from  him — about  the  length  of  his  boat.  The  defendant  in- 
troduced no  evidence,  but  moved  for  judgment  of  nonsuit. 
Motion  denied,  and  defendant  excepted. 

The  following  issues  were  submitted  to  the  jury:  1.  Was 
the  plaintiff  injured  by  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint?  2.  If  so,  did  plaintiff,  by  his  own 
negligence,  contribute  to  the  injury  ?  3.  Notwithstanding  the 
plaintiff's  contributory  negligence,  could  the  defendant,  by 
the  exercise  of  the  rule  of  the  prudent  person,  have  avoided 
the  injury?     The  defendant  excepted  to  the  third  issue. 

The  jury,  under  the  instructions  of  the  court,  answered  the 
first  issue  ' '  Yes. ' '  By  consent,  the  second  issue  was  answered 
**Yes."  The  jury  answered  the  third  issue  "Yes."  There 
was  judgment  upon  the  verdict  for  two  thousand  dollars.  De- 
fendant excepted  and  appealed. 

As,  in  our  opinion,  the  defendant  was  entitled  to  judg- 
ment of  nonsuit  upon  the  motion  made  at  the  close  of  the  tes- 
timony, it  is  unnecessary  to  discuss  or  pass  upon  the  excep- 
tions to  the  instructions  given,  and  the  refusal  to  give  others 
requested  by  defendant.  The  action  being  prosecuted  in  the 
state  courts  for  alleged  negligence,  the  rules  obtaining  in 
courts  of  admiralty  in  such  cases  do  not  apply.  The  rights 
and  liabilities  of  the  parties  are  to  be  ascertained  by  resort- 
ing to  the  principles  which  control  in  actions  for  alleged  neg- 
ligence wherein  contributory  negligence  is  set  up  as  a  defense. 
Fuller,  C.  J.,  in  Belden  v.  Chase,  150  ^o^  U.  S.  674,  14  Sup. 
Ct.  Rep.  264,  37  L,  ed.  1218,  says:  "At  common  law  the  gen- 
eral rule  is,  that  if  both  vessels  are  culpable  in  respect  of 
faults  operating  directly  and  immediately  to  produce  the  col- 
lision, neither  can  recover  damages  so  caused.  In  order  to 
maintain  his  action,  the  plaintiff  was  obliged  to  establish  the 
negligence  of  the  defendant,  and  that  such  negligence  was 
the  sole  cause  of  the  injury;  or,  in  other  words,  he  could 
not  recover,  though  defendant  was  negligent,  if  it  appeared 
that  his  own  negligence  directly  contributed  to  the  result 
complained  of":  25  Am.  &  Eng.  Ency.  of  Law,  1025.  The 
motion  for  judgment  of  nonsuit  involved  two  propositions: 
1.  That  there  was  no  evidence  of  negligence  on  the  part  of 
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the  "Neuse";  2.  That  if  there  was  negligence,  the  admitted 
contributory  negligence  on  the  part  of  the  "Blanche"  inter- 
vened and  became  the  proximate  cause  of  the  injury,  thus 
preventing  a  recovery.  This  is  undoubtedly  true,  unless  the 
plaintiff  can  maintain  a  third  proposition:  That  defendant, 
having  knowledge  of  plaintiff's  negligence,  failed  to  use  or- 
dinary care  to  prevent  the  injury:  Barrows  on  Negligence, 
35.  "It  is  sometimes  said  to  be  the  rule  that  a  plaintiff  may 
recover,  notwitlistanding  the  fact  that  his  own  negligence  ex- 
posed him  to  the  risk  of  injury,  if  the  defendant,  after  be- 
coming aware  of  plaintiff's  danger,  failed  to  use  ordinary 
care  to  avoid  injuring  him":  Beach  on  Contributory  Negli- 
gence, sec.  54.  It  being  established  that  defendant  was  neg- 
ligent— that  is,  guilty  of  a  breach  of  duty — and  that  plaintiff 
was  also  negligent,  the  law  fixed  the  liability  upon  the  one 
whose  negligence  was  the  proximate  cause  of  the  injury.  If 
fixed  upon  the  defendant,  it  is  because  of  his  negligence  and 
the  absence  of  any  intervening  negligence  on  the  part  of 
plaintiff  contributing  to  the  injury.  Where  the  injury  is  the 
result  of  a  sequence  of  negligent  acts  or  omissions,  the  rule 
is  thus  stated  by  Judge  Cooley:  "If  the  original  wrong  only 
becomes  injurious  in  consequence  of  the  intervention  of  some 
distinct  wrongful  act  or  omission  of  another,  the  injury  shall 
be  imputed  to  the  last  wrong  as  the  proximate  cause,  and  not 
to  that  *®^  which  was  remote":  Cooley  on  Torts,  70,  cited 
with  approval  in  Clark  v.  "Wilmington  &  W.  R.  R,  Co.,  109 
N.  C.  430,  14  S.  E.  43,  14  L.  R.  A.  749 ;  Pickett  v.  Wilmington 
&  W.  R.  Co.,  117  N.  C.  616,  53  Am.  St.  Rep.  611,  23  S.  E. 
264,  30  L.  R.  A.  257. 

In  Farmer  v.  Wilmington  &  W.  R.  R.  Co.,  88  N.  C.  564, 
it  is  said:  "Where  an  injury  results  from  negligence,  and  the 
act  of  the  plaintiff  is  directly  connected  and  concurrent  with 
that  of  the  defendant,  the  plaintiff's  negligence  is  the  proxi- 
mate cause  of  the  injury,  and  will  bar  his  recovery  in  an  ac- 
tion for  damages ;  but,  where  the  negligent  act  of  the  plaintiff 
precedes  that  of  the  defendant,  it  is  the  remote  cause,  and  the 
defendant  will  be  liable  if  the  injury  could  have  been  avoided 
by  the  exercise  of  reasonable  care."  These  and  other  de- 
cisions holding  this  doctrine  are  based  upon  the  case  of  Davies 
V.  Mann,  10  Meea.  &  W.  546,  In  all  of  the  cases  the  liability 
is  put  upon  the  party  whose  negligence  is  the  proximate  cause 
of  the  injury.    Upon  the  undisputed  evidence  in  this  case, 
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we  think  it  very  doubtful  whether  there  is  any  evidence  of 
negligence  on  the  part  of  the  officer  of  the  "Neuse";  but^ 
passing  that  question,  it  is  clear  that  the  admitted  negligence 
of  the  "Blanche"  was  last  in  order  of  sequence,  and,  as  the 
learned  counsel  properly  conceded,  contributed  to  the  injury. 
The  answer  to  the  second  issue  put  an  end  to  the  controversy. 
The  officer  of  the  "Neuse,"  introduced  by  plaintiff,  says  that 
before  entering  into  the  fog  he  blew  fog  signals  and  continued 
to  do  so  until  he  saw  the  "Blanche";  that  he  was  on  the 
watch  in  the  pilot-house ;  that  his  course  was  north-northwest ; 
that  he  heard  the  fog  signals  of  the  "Blanche";  that  they 
were  always  on  the  port  bow,  clearly  showing  her  position; 
that  nothing  occurred  to  indicate  that  she  would  change  her 
course  or  her  position,  her  course  being  south-southeast  one- 
half;  that  she  had  plenty  of  room  to  pass,  and  that  the  first 
intimation  he  had  of  danger  was  when,  fifty  yards  distant, 
he  saw  her  across  his  course;  that  he  immediately  blew  the 
proper  signals,  rang  the  bells,  reversed  his  engine,  backed  his 
boat ;  that  he  did  ^^^  everything  in  his  power  to  avoid  the  col- 
lision. Conceding  that  at  the  moment  he  saw  the  "Blanche" 
he  was  going  faster  than  the  rules  allowed,  is  it  not  apparent 
that,  but  for  the  erratic  course  of  the  "Blanche,"  he  could 
and  would  have  proceeded  with  perfect  safety  to  both  boats? 
The  case  comes  clearly  within  the  principle  of  Pickett's  case 
(117  N.  C.  616,  53  Am.  St.  Rep.  611,  23  S.  E.  264,  30  L.  R.  A. 
257)  and  numerous  other  authorities.  But  the  learned  coun- 
sel for  plaintiff  calls  attention  to  the  rules  established  by 
Congress  to  prevent  collision:  "Every  vessel  shall,  in  a  fog, 
go  at  a  moderate  speed,  having  careful  regard  to  the  existing 
circumstances  and  conditions."  He  insists  that  the  term 
"moderate  speed"  has  been  defined  to  be  such  a  speed  as  will 
enable  the  boat  to  stop  within  a  distance  at  which  he  could 
see  another  boat.  In  The  TJmbria,  166  U.  S.  404,  17  Sup. 
Ct.  Rep.  610,  41  L.  ed.  1053,  Judge  Brown,  after  a  very  ex- 
haustive discussion  of  the  authorities  on  the  subject,  says: 
"The  general  consensus  of  opinion  in  this  country  is  to  the 
effect  that  a  steamer  is  bound  to  use  only  such  precaution  as 
will  enable  her  to  stop  in  time  to  avoid  a  collsion  after  the 
approaching  vessel  comes  in  sight,  provided  such  approaching 
vessel  is  herself  going  at  the  moderate  speed  required  by 
law."  In  other  ^ words,  the  steamer  should  so  reduce  her 
speed  when  in  a  fog  that  steamers  which  are  free  from  blame 
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or  negligence  may  not  be  injured.  The  learned  justice  pro- 
ceeds to  say  that,  in  a  dense  fog,  this  rule  might  require  both 
vessels  to  come  to  a  standstill.  In  a  lighter  fog  it  might  au- 
thorize them  to  keep  their  engines  in  sufficient  motion  to  pre- 
serve their  steerage  way;  the  true  principle  being  that  they 
must  use  due  diligence,  the  standard  of  which,  in  the  light  of 
the  rules,  being  measured  by  "existing  circumstances  and 
conditions."  The  distinction  between  the  measure  of  duty  to 
avoid  injury  imposed  upon  a  locomotive  engineer  passing  a 
public  crossing  and  running  on  the  track  where  there  is  no 
such  crossing,  is  pointed  out  by  Smith,  C.  J.,  in  Parker  v. 
Wilmington  &  W.  R.  R.  Co.,  86  N.  C.  221.  In  the  former 
the  public  have  an  equal  right  with  the  train;  the  engineer 
must  anticipate  that  persons  will  be  using  *^^  the  crossing, 
and  lower  his  speed  so  that  he  may  have  his  engine  under  such 
control  that  he  can  stop  before  coming  in  contact  with  a  per- 
son on  the  crossing.  Persons  using  the  crossing  must,  how- 
ever, use  ordinary  care  to  avoid  injury.  This  speed,  in 
towns,  is  usually  fixed  by  ordinance,  and  in  many  cases  its 
violation  is  declared  to  be,  as  a  matter  of  law,  the  proximate 
cause  of  the  injury.  It  is  unnecessary  to  discuss  the  distinc- 
tion made  in  that  class  of  cases  and  the  one  before  us.  There 
was  nothing  in  the  conditions  by  which  the  "Blanche"  was 
surrounded  to  cause  her  to  change  her  course.  The  undis- 
puted evidence  is  that  "she  had  plenty  of  room  and  water" 
to  pass  the  "Neuse"  in  safety.  Her  officer  elected  to  change 
the  course,  the  effect  of  which  change  was  to  throw  her  across 
the  course  of  the  "Neuse"  at  a  point  which  rendered  it  im- 
possible to  prevent  collision.  The  "Neuse,"  with  a  regular 
speed  of  twelve  miles,  was  running  at  the  shoal-water  speed 
of  eight  miles.  There  is  nothing  in  the  evidence  showing  that 
her  surroundings  required  any  further  reduction  to  prevent 
injury  to  a  steamer  herself  free  from  negligence,  or  to  indi- 
cate that  the  only  steamer  of  whose  presence  in  the  river  she 
had  any  notice  was  off  her  course  until  too  late  to  prevent  the 
injury.  Whatever  may  have  been  said  by  this  court  in  re- 
gard to  "continuing  negligence,"  the  facts  in  this  record  do 
not  come  within  the  doctrine  of  any  case  wherein  that  ex- 
pression ij  used.  Measured  by  the  well-settled  principles  of 
the  common  law,  we  find  no  evidence  upon  which  to  base  the 
third  issue.  We  are  of  the  opinion  that,  by  a  shorter  route, 
the  same  result  would  have  been  reached  by  granting  the  mo- 
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tion  for  judgment  of  nonsuit.     In  refusing  the  motion  there 
was  error.     Let  this  be  certified  to  the  superior  court  of 
Craven,  to  the  end  that  judgment  be  entered  dismissing  the 
action. 
Error. 


The  Liability  Growing  out  of  Colliiicns  at  sea  is  d'scussed  in  the 
recent  note  to  Daniels  v.  Carney,  121  Am.  St.  Bep.  39. 


SWINDELL  V.  LATHAM. 

[145  N.  C.  144,  58  8.  E.  1010.] 

PEINCIPAL  AND  AGENT.— Persons  dealing  with  an  agent 
having  limited  powers  must  generally  inquire  as  to  the  extent  of  his 
authority,     (p.  434.) 

PRINCIPAL  AND  AGENT— Purchase  by  Agent  on  Credit.— 
If  a  principal  authorizes  his  agent  to  buy  goods  only  for  cash,  and 
furnishes  the  money  therefor,  he  is  not  liable  for  the  value  of  goods 
purchased  by  the  agent  on  his  credit,     (p.  434.) 

PRINCIPAL  AND  AGENT— Autfiority  of  Agent— Unauthorized 
Acts — Ratification. — If  a  principal  authorizes  his  agent  to  purchase 
goods  only  for  cash  and  furnishes  the  money  therefor,  and  the  agent, 
violating  his  instructions,  borrows  money  in  the  name  of  his  principal 
and  purchases  goods  therewith,  which  are  received  and  used  by  the 
principal,  the  latter  is  not  liable  for  the  borrowed  money,  unless 
it  is  shown  that  he  had  knowledge  that  his  agent  had  violated  his  in- 
structions,      (p.  435.)- 

PRINCIPAL  AND  AGENT— Authority  of  Agent.— An  agent 
cannot,  without  the  knowledge  of  his  principal,  use  the  credit  of  the 
latter  in  buying  goods  on  their  joint  account  for  the  purpose  of 
speculation,     (p.  436.) 

PRINCIPAL  AND  AGENT— Unauthorized  Act  of  Agenl^Evi- 
dence. — If  a  principal  authorizes  his  agent  to  buy  goods  only  for 
cash,  and  furnishes  the  money  therefor,  and  the  agent,  in  violation 
of  his  instructions,  borrows  money  in  the  name  of  his  principal  at 
a  usurious  rate  of  interest,  with  which  to  purchase  goods,  this  fact 
may  be  considered  by  the  jury  upon  the  question  of  knowledge  on  the 
part  of  the  one  lending  the  money  that  the  agent  was  exceeding  his 
authority,  and  acting  contrary  to  his  principal's  instructions,  (p. 
436.) 

H.  McMuUan  and  Ward  &  Grimes,  for  the  plaintiff. 

W.  C.  Rodman,  for  the  defendant. 

*"**  WALKER,  J.     This  action  was  brought  to  recover  the 
sum  of  $3,906.25,  which  the  plaintiff  alleges  is  due  to  him 
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from  the  defendant  by  reason  of  the  fact  that  the  latter,  who 
lived  in  New  Bern,  was  *'*'*  conducting  a  mercantile  business 
in  Washington,  Beaufort  county,  North  Carolina,  by  and 
through  his  agent,  A.  B.  Smith,  and  that  Smith  was  author- 
ized to  purchase  such  goods,  wares  and  merchandise  as  were 
necessary  to  be  used  in  the  conduct  of  the  said  business, 
either  for  cash  or  on  credit,  and  that,  in  the  usual  and  neces- 
sary conduct  of  the  affairs  of  his  principal,  A.  B.  Smith  bor- 
rowed from  the  plaintiff  the  said  sum,  which  was  used  in  the 
said  business,  and  of  which  the  defendant  derived  the  use  and 
benefit.  The  defendant  denied  all  of  this,  and  averred  that 
his  agent  was  authorized  to  buy  only  for  cash,  which  was  to 
be  furnished  by  him  or  procured  through  the  bank. 

The  court  charged  the  jury  as  follows:  1.  The  plaintiff 
brings  this  action  to  recover  money  which  he  alleges  was  bor- 
rowed by  the  defendant's  agent,  A.  B.  Smith,  for  use  in  de- 
fendant's business  of  buying  and  selling  cotton  and  merchan- 
dise in  Washington,  and  that  the  agent,  when  he  received  the 
loan  of  the  money,  was  acting  within  the  scdpe  of  his  author- 
ity, and  that  the  defendant  received  the  benefit  of  the  money 
so  borrowed  in  the  prosecution  of  his  business  in  Washington. 
2.  The  defendant  admits  that  he  was  doing  business  in  Wash- 
ington, by  his  agent,  A.  B.  Smith,  but  he  denies  that  Smith, 
as  his  agent,  had  any  authority  to  borrow  money,  but,  on  the 
contrary  he  was  instructed  to  buy  only  for  cash  and  to  draw 
checks  on  the  bank  for  the  purchases  so  made  by  him,  both  of 
cotton  and  merchandise,  and  that  sufficient  arrangements  had 
been  made  with  the  bank  to  honor  all  checks  so  drawn,  and 
he  avers  that  he  is  not  liable  to  the  plaintiff  for'  any  money 
borrowed  by  Smith  from  him.  3.  A  principal  is  not  bound 
by  the  act  of  his  agent  unless  the  act  is  within  the  authority 
of  the  agent.  This  authority  may  be  expressly  given,  but 
there  is  no  evidence  of  such  authority  in  this  case.  It  may 
also  be  implied.  If  the  principal  acts  in  such  manner  and 
permits  his  agent  to  so  conduct  his  business  as  to  lead  one 
of  ordinary  prudence  to  believe  he  has  authority  *■***  to  do  a 
particular  act,  and  a  third  party  deals  with  the  agent,  relying 
upon  this  apparent  authority,  the  principal  is  liable.  4.  If 
an  agent  has  no  authority  to  borrow  money  in  order  to  pay 
for  goods,  but  is  directed  to  buy  for  cash  with  money  ad- 
vanced by  the  principal,  and  the  latter  fails  to  furnish  the 
cash,  and  the  agent,  for  the  purpose  of  promoting  the  busi- 
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ness,  borrows  money  and  uses  it  to  pay  for  goods  for  his 
principal,  and  the  goods  are  used  in  said  business  for  the 
benefit  of  the  principal,  then  the  principal  is  liable  for  the 
money  so  borrowed.  5.  The  court  here  stated  the  conten- 
tions of  the  parties,  and  recited  the  testimony,  showing  its 
bearing  upon  the  issues  in  the  case.  6.  If  you  find  by  the 
greater  weight  of  the  evidence  that  the  defendant  held  Smith 
out  as  his  agent,  and,  with  his  knowledge  and  consent,  per- 
mitted the  business  to  be  so  conducted  by  Smith  as  to  lead  a 
man  of  ordinary  prudence  to  believe  that  he  had  authority  to 
borrow  money,  and  the  plaintiff,  while  acting  upon  this 
belief,  loaned  money  to  said  agent,  which  was  used  in  buying 
goods  for  the  defendant,  you  will  answer  the  first  issue  * '  Yes. ' ' 
If  you  find  by  the  greater  weight  of  the  evidence  that  the 
defendant  failed  to  furnish  his  agent  with  sufficient  funds  to 
pay  for  goods,  that  he  knew  goods  were  to  be  bought  for  cash, 
that  his  agent  borrowed  money  from  the  plaintiff  and  used 
the  same  to  pay  for  goods,  and  that  these  goods  went  into 
the  business  of  the  defendant  and  were  disposed  of  for  his 
benefit,  you  will  answer  the  first  issue  "Yes";  otherwise, 
^'No."  7.  If  you  believe  the  evidence  in  this  case,  the  plain- 
tiff loaned  to  Smith  $1,548.75  in  October,  1903,  $857.50  on 
February  16,  1904,  and  $1,500  on  December  16,  1904.  If  you 
further  believe  the  evidence  the  first  two  of  these  transac- 
tions are  usurious,  and  the  plaintiff  would  not  be  entitled  to 
recover  any  interest  thereon,  and  all  payments  made  would 
be  deducted  from  the  principal  sum.  The  third  transaction 
is  dependent  upon  the  intention  of  the  parties.  If  it  was 
made  for  the  purpose  of  securing  a  greater  rate  than  six  per 
cent,  it  was  usurious,  but  **''  if  otherwise  it  was  not.  8.  If 
you  answer  the  first  issue,  "Yes,"  you  will  answer  the  second 
issue,  if  you  believe  the  evidence,  "$1,356.25  on  the  first 
transaction,  $778.75  on  the  second,  $1,500  on  the  third,"  if 
you  find  it  was  usurious,  or  "$1,500  and  interest  from  De- 
cember 16,  1904,"  if  it  was  not  usurious.  9.  If  you  answer 
the  first  issue  "No,"  do  not  consider  the  first  and  second 
loans  any  further,  but  you  will  still  consider  the  third;  and 
if  you  find  from  the  evidence  that  Smith  borrowed  the  $1,500 
from  the  plaintiff  on  December  16,  1904,  and  used  it  to  buy 
goods  for  the  defendant;  that  these  goods  were  received  by 
the  defendant  an4  used  by  him  with  a  knowledge  of  these 
facts,  then  the  defendant  is  liable  therefor  j  and  if  you  so 
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find,  answer  the  second  issue  "$1,500,"  if  usurious,  or  "$1,500 
and  interest,"  if  not  usurious.  If  you  do  not  so  find,  and  you 
answer  the  first  issue  "No"  then  you  will  answer  the  second 
issue  "Nothing."  If  you  believe  the  evidence,  and  answer 
the  first  issue  "Yes,"  you  will  answer  the  second  issue  "$300, 
less  $92,  leaving  $207.12,  with  interest  from  January  7,  1905." 

The  following  issues  were  submitted  to  the  jury:  1.  "Was 
A.  B.  Smith,  prior  to  December  13,  1904,  authorized  by  the 
defendant  to  enter  into  the  contracts  with  the  plaintiff  sued 
on  in  this  case,  and  to  charge  defendant  with  the  payment  of 
the  money  received  thereby?  A.  "Yes."  2.  Is  the  de- 
fendant indebted  to  the  plaintifl?,  and  if  so,  in  what  amount? 
A.     "$3,635." 

There  was  a  verdict,  under  the  evidence  and  the  charge  of 
the  court,  for  the  plaintiff,  as  appears  in  the  record,  and 
judgment  was  entered  thereon,  from  which  the  defendant, 
having  duly  excepted  to  the  alleged  errors  of  the  court  in  the 
trial  of  the  ease,  appealed  to  this  court. 

^'*®  It  seems  to  us  that  the  presiding  judge  went  too  far, 
under  the  facts  and  circumstances  of  the  case,  in  the  fourth 
instruction  given  the  jury,  which  was  as  follows :  "  If  an  agent 
has  no  authority  to  borrow  money  in  order  to  pay  for  goods, 
but  is  directed  to  buy  for  cash  with  money  advanced  by  the 
principal,  and  the  latter  fails  to  furnish  the  cash,  and  the 
agent,  for  the  purpose  of  promoting  the  business,  borrows 
money  and  uses  it  to  pay  for  goods  for  his  principal,  and  the 
goods  are  used  in  said  business  for  the  benefit  of  the  prin- 
cipal, then  the  principal  is  liable  for  the  money  so  borrowed." 
We  presume  that  his  honor,  in  giving  this  instruction,  was 
attempting  to  follow  the  principle  which  he  thought  had  been 
declared  in  Brittain  v.  Westall,  135  N.  C.  492,  47  S.  E.  616, 
and  137  N.  C.  30,  49  S.  E.  54,  but  he  did  not  confine  himself 
to  the  limit  which,  in  that  case,  is  prescribed  to  an  agent  in 
buying  goods  for  his  principal,  and  for  this  reason  he  erred 
in  the  instruction  given  to  the  jury,  because  it  broadened  the 
scope  of  the  agent's  authority  as  there  defined.  There  is 
undoubtedly  one  expression  in  that  case,  as  reported  in  135 
N.  C.  492,  47  S.  E.  616,  which,  when  considered  by  itself, 
might,  perhaps,  have  led  the  judge  into  this  error,  but  what 
is  said  in  a  judicial  opinion  must  be  read  with  reference  to 
the  facts  of  the  particular  case  then  under  investigation,  and 
also  in  connection  with  the  context.  In  Brittain  v.  Westall, 
Am.  St.  Eep.,  Vol.  122—28 
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as  reported  in  135  N.  C.  492,  47  S.  E.  616,  and  again  in  137 
N.  C.  30,  49  S.  E.  54,  there  were  two  questions  involved:  (1) 
Whether  Westall  had  furnished  Townsend,  his  agent,  with 
funds  to  buy  the  goods;  and  (2)  whether,  if  he  had  done  so, 
and  his  agent,  instead  of  using  the  funds  for  that  purpose, 
bought  the  goods  on  the  credit  of  his  principal,  and  the  latter 
afterward  received  and  appropriated  them,  knowing  that 
Townsend,  his  agent,  had  violated  his  instructions  to  buy  only 
for  cash  with  money  supplied  to  him,  and  had  bought  on 
credit.  With  reference  to  these  questions  we  stated  several 
legal  propositions :  1.  That  an  agent  can  only  contract  for  his 
principal  within  **®  the  limit  of  his  authority,  and  persons 
dealing  with  an  agent  having  limited  powers  must  generally 
inquire  as  to  the  extent  of  his  authority:  Brittain  v.  Westall, 
135  N.  C.  492,  47  S.  E.  616.  See,  also.  Bank  of  Morgantown 
V.  Hay,  143  N.  C.  326,  55  S.  E.  811.  2.  When  the  authority 
to  buy  or  to  sell  is  given  in  general  terms,  it  is  clear,  in  the 
absence  of  any  restriction  to  the  contrary,  that  the  agent  has 
the  power  to  buy  for  cash  or  on  credit,  as  he  may  deem  best, 
and  to  sell  in  the  same  way :  Ruffin  v.  Mebane,  41  N.  C.  507. 
Or,  if  express  authority  to  buy  on  credit  is  not  given  to  an 
agent,  but  he  is  authorized  to  make  the  purchase,  and  no  funds 
are  advanced  to  him  to  enable  him  to  buy  for  cash,  he  is,  by 
implication,  clearly  authorized  to  purchase  on  the  credit  of 
his  principal,  because,  when  an  agent  is  authorized  to  do  an, 
act  for  his  principal,  all  the  means  necessary  for  the  accom- 
plishment of  the  act  are  impliedly  included  in  the  authority,, 
unless  the  agent  be  in  some  particular  expressly  restricted:. 
Sprague  v.  Gillett,  50  Mass.  91;  Brittain  v.  Westall,  137 
N.  C.  30,  49  S.  E.  54;  Komorowski  v.  Krumdick,  56  Wis.  23, 
13  N.  W,  881.  3.  On  the  face  of  the  contract  it  appeared 
that  Townsend  was  directed  to  buy  only  for  cash,  and,  this 
being  so,  he  could  not,  of  course,  buy  on  credit,  contrary  to 
the  instruction  of  his  principal.  Whether  the  defendant  sub- 
sequently ratified  what  he  did,  and  is  therefore  liable  to  the 
plaintiff,  is  quite  another  and  different  question:  Brittain  v. 
Westall,  137  N.  C.  30,  49  S.  E.  54.  This  was  said  by  us  in 
regard  to  a  prayer  of  the  defendant,  as  follows:  "The  writ- 
ten contract  introduced  in  evidence  constituted  Townsend  the 
agent  of  Westall,  with  limited  authority  only.  As  such  agent, 
Townsend  had  authority  to  buy  lumber  for  cash,  with  money 
furnished  him  by  Westall,  but  he  did  not  have  authority  un- 
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der  said*written  contract  to  buy  lumber  on  Westall's  credit." 
4.  The  contract  expressly  required  Townsend  to  buy  for  cash, 
and  the  only  possible  ground  of  defendant's  liability  is,  that 
he  received  and  appropriated  the  lumber  to  his  own  use, 
knowing  that  his  agent  had  bought  it  on  his  ^^^  credit,  or 
that  he  had  not  provided  his  agent  with  the  cash  to  buy  lum- 
ber, in  which  case  the  latter  had  implied  authority  to  buy 
on  credit,  and  that  fact  would  also  be  some  evidence  of  notice 
to  defendant  that  his  agent  had  so  bought:  1  Am.  &  Eng. 
Ency.  of  Law,  1021,  and  notes ;  Brittain  v.  Westall,  137  N.  C. 
30,  49  S.  E.  54.  This  language  was  used  by  us  when  com- 
menting upon  a  prayer  of  the  defendant,  as  follows:  ** Al- 
though the  identical  lumber  in  controversy  came  into  the 
possession  of  defendant  and  was  appropriated  by  him,  he 
would  not  be  liable  to  plaintiff  for  its  value  unless  he  had 
authorized  Townsend  to  buy  on  his  credit,  or  accepted  and 
appropriated  the  lumber  with  notice  of  the  fact  that  Town- 
send  had  bought  it  on  his  (defendant's)  credit."  We  also 
stated  that,  if  the  agent  is  instructed  to  buy  only  for  cash, 
to  be  furnished  by  the  principal,  and  violates  his  instruc- 
tions by  buying  on  credit,  and  the  principal  thereafter  re- 
ceives and  uses  the  goods,  knowing  that  he  has  not  furnished 
the  cash  with  which  to  buy  them,  he  is  liable  at  least  for  the 
value  of  the  goods  to  the  seller,  as  he  must  have  known  that 
they  were  bought  on  credit;  but  if  it  appears  that  he  did 
furnish  the  cash,  and  the  agent  nevertheless  purchased  on 
credit,  he  is  not  liable  for  the  price,  even  though  he  afterward 
received  and  used  the  goods,  if  it  appears  that  he  did  so  with- 
out notice  of  his  agent 's  default. 

It  follows  from  this  statement  of  the  law,  as  declared  by 
the  two  decisions  in  that  case,  that  the  instruction  of  the 
judge  below  was  erroneous,  because  the  defendant's  liability 
as  principal  of  A.  B,  Smith  to  the  plaintiff  was  made  to  turn 
only  upon  whether  the  borrowed  money  had  been  applied  to 
the  payment  for  goods  which  were  used  in  the  defendant's 
business,  in  which  event  the  jury  were  told  that  the  defendant 
would  be  liable,  not  merely  for  the  value  of  the  goods  so  used 
by  his  agent  in  his  business,  or  for  the  value  of  any  benefit 
he  may  have  derived  therefrom,  but  for  the  full  amount  of 
the  borrowed  money.  The  defendant  lived  in  New  Bern; 
**^  the  business  was  carried  on  by  his  agent.  Smith,  in 
."Washington.     It  may  be  that,  under  the  real  facts  and  cir- 
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cumstances  of  this  case,  the  defendant  did  not  kno\«^  that  his 
agent  had  violated  his  instruction,  and  his  liability  to  the 
.plaintiff  for  the  amount  of  the  borrowed  money  depended 
upon  such  knowledge.  This  was  the  ultimate  fact  to  be  es- 
tablished, and  th.e  jury  should  have  been  so  instructed. 
Whether  the  defendant  would  be  liable  for  the  value  of  the 
goods  actually  used  in  his  business,  or  for  the  value  of  any 
benefit  derived  therefrom,  even  if  he  had  no  notice  that  his 
agent  had  disobeyed  his  instructions,  is  a  question  which  is 
not  now  before  us.  We  simply  decide  that  there  was  error 
in  the  instruction  of  the  court  to  the  jury. 

There  are  some  expressions  in  the  receipts  given  by  A.  B. 
Smith,  the  agent,  to  the  plaintiff  for  the  borrowed  money 
which  might  indicate  that  they  were  buying  flour  on  joint 
account  for  the  purpose  of  speculation,  using  the  credit  of 
the  defendant  for  that  purpose.  We  may  not  correctly  un- 
derstand these  receipts,  and  their  meaning  and  significance 
may  be  far  otherwise  than  would  appear  on  their  face,  but  it 
is  not  permissible  for  an  agent  thus  to  use  his  principal's 
credit,  if  we  are  right  in  our  interpretation  of  these  receipts. 
An  agent  cannot,  in  law,  represent  himself  and  his  principal 
where  their  interests  conflict,  and  without  the  knowledge  of 
the  latter.  An  agent  cannot  thus  well  serve  in  two  capaci- 
ties— for  himself  and  his  principal — ^because  the  latter 's  in- 
terest may  be  prejudiced  even  by  an  unconscious  and  un- 
intentional desire  to  advance  his  own:  Sumner  v.  Charlotte 
&  R.  R.  Co.,  78  N.  C.  289 ;  Lamb  v.  Baxter,  130  N.  C.  67,  40 
S.  E.  850;  Deep  River  G.  Min.  Co.  v.  Fox,  39  N.  C.  61; 
Atkinson  v.  Pack,  114  N.  C.  597,  19  S.  B.  628.  We  have  only 
referred  to  this  matter  that  the  intention  of  the  parties  may 
be  made  clearer  at  the  next  trial.  It  may  be,  and  likely  is, 
that  the  transaction  is  entirely  free  from  any  objectionable 
feature. 

^'^^  If  the  transactions  between  the  plaintiff  and  the  agent, 
A.  B.  Smith,  were  usurious,  in  so  far  as  they  affected  the  de- 
fendant, we  do  not  see  why  this  is  not  at  least  a  circumstance 
to  be  considered  by  the  jury  upon  the  question  as  to  whether 
the  plaintiff  did  not  know  that  the  agent  was  exceeding  his 
authority  and  acting  contrary  to  his  principal's  instruction. 

New  trial. 


Persons  Dealing  tu'{th  an  Agent  are  bound  to  ascertain  the  scope  of 
his  authority;  if  they  do  not,  they  ordinarily  deal  with  him  at  their 
peril:  Blum  v.  Whipple,  194  Mass.  253,  120  Am.  St.  £ep.  553;  Moore 
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T.  Skyles,  33  Mont.  135,  114  Am.  St.  Eep.  801;  Seattle  Shoe  Co.  ▼. 
Packard,  43  Wash.  527,  117  Am.  St.  Eep.  1064.  But  a  principal  is 
bound  by  the  apparent,  not  the  actual  or  express,  authority,  which 
he  has  delegated  to  his  agent,  where  third  persons  have  in  good 
faith  relied  thereon:  Antrim  Iron  Works  t.  Anderson,  140  Mich.  702, 

112  Am.  St.  Eep.  434;  General  Cartage  etc.  Co.  v.  Cox,  74  Ohio  St.  284, 

113  Am.  St.  Eep.  959;  Harrison  Nat.  Bank  v.  Austin,  65  Neb.  632, 
101  Am.  St.  Eep.  639. 


MANGUM    V.    NORTH    CAROLINA   RAILROAD    COM- 
PANY. 

[145  N.  C.  152,  58  8.  E.  913.] 

BAILBOADS — Duty  at  Depots. — A  railroad  company  owes  a 
dnty  to  its  passengers  to  keep  its  depot  platforms  used  by  them  as 
means  of  ingress  and  egress  free  from  obstructions  and  dangerous 
instrumentalities,  especially  at  a  time  when  its  passengers  are  hurry- 
ing to  and  from  its  cars.     (p.  438.) 

BAILBOADS — Duty  at  Depots — Negligence. — If  a  railroad  com- 
pany customarily  permits  the  employ^  of  a  newspaper  company,  when 
late  in  his  delivery,  to  push  a  truck  loaded  with  newspapers  along 
the  platform  inside  the  gates  at  a  depot  when  passengers  are  hurrying 
to  and  fro,  such  railroad  company  is  liable  for  such  employe's  negli- 
gent conduct  while  thus  using  the  station  platform  to  the  injury  of 
a  passenger,  upon  the  principle  that  it  has  temporarily  accepted  him 
as  its  servant,     (p.  439.) 

C.  U.  Harris,  for  the  plaintiff. 

P.  H.  Busbee  and  A.  B.  Andrews,  Jr.,  for  the  defendant. 

182  BROWN,  J.  The  evidence  tends  to  prove  that  the 
plaintiff,  on  the  night  of  July  4,  1903,  was  a  passenger  on  de- 
fendant's ***^  train,  en  route  from  Raleigh  to  Danville,  Vir- 
ginia. He  passed  through  the  gates  of  the  defendant's  sta- 
tion at  Raleigh,  and  as  he  was  walking  along  the  platform 
used  by  passengers  to  reach  the  cars  he  was  run  into  and 
seriously  injured  by  a  truck  loaded  with  newspapers.  It  was 
in  evidence  that  the  man  in  charge  of  the  truck  was  not  era- 
ployed  by  the  railroad,  but  was  employed  by  a  newspaper, 
and  it  was  his  business  to  handle  the  newspaper  mail.  When 
the  newspaper  mail  reaches  the  station  in  time  it  is  the  cus- 
tom for  the  railroad  truck  hands  to  take  the  mail  from  the 
gate  down  to  the  train.  When  the  newspapers  arrive  too  late 
to  be  taken  at  the  gate  by  the  truck  hands,  the  man  who 
brings  the  newspapers  down  from  the  office  takes  them  down 
to  the  cars  and  delivers  them  to  the  mail  agents  at  the  mail- 
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car.  Witness  R.  E.  Lumsden  testified  that  the  newspaper 
mail  was  handled  by  the  railroad  porters  when  it  got  to  the 
gate  before  the  transfer  clerk  and  the  porters  went  down 
with  the  regular  mail.  If  it  arrived  in  time  the  railroad 
porters  took  the  mail  down  to  the  mail-car,  but  if  the  news- 
paper mail  got  to  the  gate  after  the  porters  had  gone  down 
with  the  mail,  the  person  who  brought  the  newspaper  mail 
took  it  down  to  the  mail-car  and  unloaded  it.  **When  we 
went  down  with  the  mail  on  the  night  of  July  4,  1903,  the 
newspaper  mail  had  not  come.  A  colored  boy,  named  Luns- 
ford  Davis,  handled  the  newspaper  mail  to  the  depot  for  the 
newspaper  at  that  time."  The  witness  heard  of  the  accident 
either  that  night  or  the  next  day. 

The  only  question  presented  for  our  consideration  is  the 
liability  of  defendant  to  plaintiff  for  the  negligence  of  the 
newspaper  porter,  upon  the  above  facts.  It  seems  now  to  be 
almost  elementary  that  one  of  the  recognized  duties  of  a  rail- 
way company  that  undertakes  to  carry  passengers  is  to  keep 
its  station  premises  in  a  reasonably  safe  condition,  so  that 
those  who  patronize  it  may  pass  safely  to  and  from  the  cars : 
Pineus  v.  Atlantic  Coast  Line  R.  R.  Co.,  140  N.  C.  450,  111 
Am.  St.  Rep.  856,  53  S.  E.  297 ;  Wood  on  Railways,  310,  1341, 
1349.  This  duty  extends  not  only  to  the  condition  *^*  of  the 
platform  itself,  whereon  passengers  walk  to  and  from  the 
trains,  but  also  to  the  manner  in  which  that  platform  is  al- 
lowed by  the  common  carrier  to  be  vised:  Weston  v.  New 
York  etc.  R.  R.  Co.,  73  N.  Y.  595;  Wood  on  Railways,  310, 
1341,  1349.  The  defendant  owed  a  duty  to  plaintifit',  and  to 
all  other  passengers,  to  keep  its  depot  platform  used  by  them 
as  means  of  ingress  and  egress  free  from  obstructions  and 
dangerous  instrumentalities,  especially  at  a  time  when  its  pas- 
sengers are  hurrying  to  and  from  its  cars:  Pineus  v.  Atlantic 
Coast  Line  R.  R.  Co.,  140  N.  C.  450,  111  Am.  St.  Rep.  856,  53 
S.  E.  297 ;  Railroad  v.  Johnson,  36  Kan.  769. 

The  fact  that  the  injury  to  plaintiff  was  inflicted  by  the 
negligence  of  the  newspaper  porter,  who,  with  defendant's 
consent,  was  on  his  way  from  the  gates  to  the  mail-car  with 
the  truck  loaded  with  papers,  does  not  relieve  the  defendant 
from  its  contractual  obligation  to  plaintiff,  and  we  find  no 
authority  which  sustains  the  contention  that  it  does.  The 
liability  does  not  arise  because  defendant  might  reasonably 
have  anticipated  just  what  happened,  but  grows  out  of  its 
duty  to  plaintiff  to  furnish  him  reasonably  safe  passage  to 
the  train.     The  defendant  is  not  bound  to  accept  newspapers 
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and  deliver  them  to  the  mail-car  unless  the  newspaper  com- 
pany delivers  its  papers  at  the  gates  in  reasonable  time  for 
the  defendant,  through  its  own  agents  and  emploj^es,  to  take 
them  at  the  gates  and  transport  them  to  the  mail-car.  Tf  the 
defendant  customarily  permitted  the  newspaper  porter,  when 
late  in  his  delivery,  to  push  the  truck  along  the  platform  in- 
side the  gates  when  passengers  are  hurrying  to  and  fro,  the 
defendant  must  be  liable  for  the  porter's  negligent  conduct 
while  using  the  station  platform,  upon  the  principle  that  it 
has  temporarily  accepted  him  as  its  servant :  Denver  &  R.  G.  R. 
R.  Co.  V.  Gustafson,  21  Colo.  393,  41  Pae.  505;  Kimball  v. 
Cushman,  103  Mass.  194,  4  Am.  Rep.  528 ;  Hill  v.  Morey,  26 
Vt.  178 ;  Oil  Creek  &  A.  R.  Ry.  Co.  v.  Kreighton,  74  Pa.  316 ; 
Dimmitt  v.  Hannibal  &  St.  J.  R.  R.  Co.,  40  Mo.  App.  654. 
155  rpj^g  £^g|.  ^jj^^  ^jjg  newspaper  company  may  also  be 

liable  for  the  negligence  of  its  servant  as  a  tort  does  not  re- 
lieve the  defendant  from  its  contract  obligations  to  furnish 
plaintiff  a  safe  passage  to  its  train.  The  case  of  Fritz  v. 
Southern  R.  R.  Co.,  132  N.  C.  829,  44  S.  E.  613,  pressed  upon 
our  attention,  has  no  relation,  we  think,  to  the  case  at  bar. 
In  that  case  the  plaintiff,  while  alighting  from  the  train,  was 
injured  by  another  passenger,  who  was  attempting  to  make 
his  way  into  the  car  and  accidentally  struck  plaintiff  on  the 
knee  with  his  valise.  The  court  held  in  that  case  that  such 
conduct  on  the  part  of  the  passenger  could  not  reasonably 
have  been  anticipated  by  the  company's  agent.  For  the 
same  reason,  the  case  of  Muster  v.  Chicago  etc.  Ry.,  61  Wis. 
325,  50  Am.  Rep.  141,  21  N.  W.  223,  cited  by  defendant,  is  no 
authority,  in  our  opinion,  to  sustain  its  contention.  In  that 
case  a  postal  clerk  negligently  threw  out  a  mail  bag  at  an  un- 
usual place,  where  he  had  never  before  thrown  it.  The  court 
held  that  the  company  could  not  anticipate  such  conduct, 
and,  therefore,  was  not  caUed  upon  to  take  precautionary 
measures  to  prevent  injury.  On  the  contrary,  it  is  held  in 
Snow  V,  Fitchburg  Railway,  136  Mass.  552,  49  Am.  Rep.  40. 
that  a  passenger,  waiting  on  a  platform  at  the  railroad  sta- 
tion for  a  train,  and  injured  by  a  mail  bag  being  thrown 
from  a  passing  train,  such  throwing  being  customary  and 
well  known  to  the  company,  may  recover  of  the  railroad  com- 
pany therefor.  The  decision  is  put  upon  the  ground  that, 
although  the  postal  clerk  is  not  the  agent  of  the  railroad  com- 
pany, but  is  the  agent  of  the  national  government  exclusively, 
the    custom   being   known   to    the    company,    it    must    take 
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precautions  to  protect  its  passengers  from  injurious  conse- 
quences. 

It  is  true,  as  contended  by  counsel,  that  there  is  no  proof 
whatever  that  defendant  is  under  any  contractual  obligation, 
or  duty,  to  receive  the  mail  intended  for  the  mail-car  at  the 
station  gates  when  the  newspaper  is  late  in  reaching  the 
train.  But  if,  nevertheless,  they  do  receive  the  papers  on 
such  occasions,  and  customarily  permit  the  newspaper  porter 
*''®  to  discharge  the  duty  their  hired  employes  otherwise  dis- 
charge, they  must  be  held  to  liability  to  passengers  if  they 
are  injured  by  such  porter's  negligence  while  on  the  plat- 
form. 

The  only  exception  to  the  evidence  was  abandoned  by  ap- 
pellant upon  the  argument.  We  have  examined  the  charge 
carefully,  and  find  it  fair,  free  from  error  and  in  line  with 
the  views  expressed  in  this  opinion. 

No  error. 


A  Bailroad  Company  must  Keep  Its  Depot  and  the  approaches  thereto 
in  a  reasonably  safe  and  comfortable  condition  for  passengers,  else  it 
will  be  deemed  negligent:  Abbot  v.  Oregon  E.  R.  Co.,  46  Or.  549,  114 
Am.  St.  Rep.  885,  and  cases  cited  in  the  cross-reference  note  thereto. 
A  person  who  has  purchased  a  ticket  for  a  train  soon  to  arrive  ac- 
quires the  status  of  a  passenger,  and  it  becomes  the  duty  of  the  rail- 
way company  to  provide  him  a  safe  approach  to  the  train  (Atchinson 
etc.  Ry.  Co.  v.  HoUoway,  71  Kan.  1,  114  Am.  St.  Rep.  462),  and  to 
protect  him  from  being  injured  by  the  crowding  of  other  passengers 
which  it  has  reasonable  grounds  to  anticipate:  Kuhlin  v.  Boston  etc. 
St.  Ry.  Co.,  193  Mass.  341,  118  Am.  St.  Rep.  516.  As  toward  one 
who  goes  to  a  depot  an  hour  and  ten  minutes  before  train  time 
in  good  faith  to  meet  a  person  on  a  matter  of  business  who,  he  be- 
lieves, will  take  the  train,  the  railway  company,  in  unloading  a  gravel 
train  near  by,  owes  the  duty  of  ordinary  care:  Keugherz  v.  Chicago 
etc.  Ry.  Co.,  90  Minn.  17,  101  Am.  St.  Rep.  384. 


BRICK  v.  ATLANTIC  COAST  LINE  RAILROAD. 

[145  N.  C.  203,  18  8.  E.  1073.] 

JUDGMENTS — Estoppel. — A  judgment  by  a  justice  pf  the  peace 
dismissing  an  action  for  want  of  jurisdiction  does  not  estop  the 
plaintiff  therein  from  bringing  another  action  in  the  superior  court 
against  the  same  defendant  upon  the  same  cause  of  action,     (p.  442.) 

BAILBOABS — ^Baggage — Articles  Carried  for  Sale. — Articles 
carried  by  a  passenger  for  sale  are  not  baggage  for  which  a  railroad 
company  is  liable  except  in  tort  as  a  gratuitous  baUee  for  gross 
negligence  or  willfulness,     (p.  442.) 

BAILBOADS — Baggage — Notice  of  Contents. — A  railroad  com- 
pany is  not  an  insure*  of  merchandise  delivered  to  it  by  a  passenger 
tM  personal  baggage,  without  notice  of  the  contents,     (p.  442.) 
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BAILBOADS — Baggage. — The  carriage  of  personal  baggage  is 
generally  incident  to  the  ticket  purchased,  and  is  personal  to  the  user 
of  the  ticket,     (p.  442.) 

BAILBOADS — Baggage — ^Bight  to  Eecover  for  Loss  of. — ^If 
the  user  of  a  railroad  ticket  is  not  the  owner  of  the  baggage  carried 
thereon,  and  if  he  and  the  owner  are  not  traveling  together,  he  can- 
not recover  for  the  loss  of  the  baggage,     (p.  443.) 

BAILBOADS — ^Baggage — Liability  for. — If  the  baggage  carried 
is  not  the  personal  baggage  of  the  passenger,  it  is  a  fraud  on  the 
carrier  unless  that  fact  is  made  known,  and  the  baggage  is,  not- 
withstanding, accepted  for  carriage,  and  unless  this  is  done,  there 
is  no  contract,  and  the  liability  of  the  carrier  is  that  of  a  gratuitous 
bailee,  responsible  only  for  gross  negligence  or  willful  injury,  (p. 
443.) 

BAILBOADS — ^Baggage — Bight  to  Becover  for  Loss  of. — The 
owner  of  a  railroad  ticket  can  maintain  an  action  against  the  com- 
pany only  for  gross  negligence  or  willfulness,  causing  the  loss  of 
articles  carried  as  baggage  by  the  user  of  the  ticket,     (p.  443.) 

Mclntyre  &  Lawrence,  for  the  plaintiff. 

McLean,  McLean  &  McCormick  for  the  defendant. 

2o*  CLARK,  C.  J.  The  plaintiff  sued  to  recover  the  value 
of  the  contents  of  a  trunk  by  him  delivered  to  the  defendant. 
It  was  in  evidence  that  the  plaintiff,  who  was  a  merchant, 
packed  the  trunk  with  certain  wearing  apparel,  and  also 
placed  therein  certain  jewelry.  The  plaintiff  purchased  a 
ticket  and  checked  the  baggage,  and  delivered  the  ticket  to 
his  brother,  who  was  a  clerk  in  the  employ  of  plaintiff,  and 
who  was  going  to  Chadbourn  for  the  purpose  of  clerking 
in  the  plaintiff's  store.  Plaintiff's  brother  used  the  ticket. 
The  jewelry  was  to  be  sold  in  plaintiff's  store  at  Chadbourn. 
Demand  was  made  upon  the  defendant  for  the  baggage,  and 
it  has  failed  to  produce  same  or  account  for  its  nonproduc- 
tion.  It  is  admitted  that  the  defendant  had  no  knowledge 
of  the  contents  of  the  trunk.  The  value  of  the  wearing  ap- 
parel was  forty-six  dollars  and  seventy-five  cents,  and  the 
jewelry  two  hundred  and  seven  dollars  and  eighty-three 
cents.  On  the  trial  of  a  former  action  before  the  justice, 
plaintiff  remitted  all  of  his  claim  in  excess  of  two  hundred 
dollars.  The  jastice  rendered  judgment  for  plaintiff,  and  de- 
fendant appealed.  Upon  the  trial  in  the  superior  court  his 
honor  charged  the  jury  that  in  no  event  could  the  plaintiff 
recover  the  value  of  the  jewelry.  Thereupon  a  verdict  was 
rendered  for  forty-six  dollars  and  seventy-five  cents,  the 
value  of  the  wearing  apparel,  and  plaintiff  appealed  to  the 
supreme  court.  This  court  affirmed  the  judgment  below,  de- 
claring that  the  justice  had  no  jurisdiction  of  the  cause  of 
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action  for  the  value  of  the  jewelry,  ^^  inasmuch  as  this  de- 
mand was  in  tort  and  in  excess  of  fifty  dollars:  142  N.  C. 
359.  Thereupon  the  plaintiff  instituted  this  new  action  in 
the  superior  court,  founded  in  tort,  asking  for  the  recovery 
of  the  value  of  the  jewelry.  A  jury  trial  was  waived,  and 
thereupon  the  court  found  the  facts  to  be  as  testified  to  by 
the  plaintiff  on  the  former  trial. 

His  honor  further  found  the  value  of  the  jewelry  to  be 
two  hundred  and  seven  dollars  and  eighty-three  cents.  Upon 
the  un controverted  facts,  his  honor,  being  of  opinion  that  the 
plaintiff  could  not  recover,  nonsuited  the  plaintiff,  and  he 
appealed. 

The  plaintiff  is  not  estopped  by  the  former  judgment  (142 
N.  C.  358,  55  S.  E.  194),  because  it  was  held  therein  that  the 
court  of  the  justice  of  the  peace  (in  which  that  action  began) 
had  no  jurisdiction  as  to  the  tort  for  nondelivery  of  the 
jewelry.  The  subject  matter  of  this  action  was  not  passed 
upon,  and  could  not  have  been,  in  that  action :  Harrington  v. 
Hatton,  130  N.  C.  89,  40  S.  E.  848;  Smith  v.  Garris,  131  N. 
C.  34,  42  S.  E.  445. 

The  common  carrier  is  "insurer  of  the  personal  baggage  of 
the  passenger,  and  this  includes  jewelry  carried  for  the  per- 
sonal use  of  the  passenger  to  a  reasonable  extent,  but  not 
when  it  is  carried  for  the  purpose  of  sale  or  for  use  of  some 
one  else";  3  Am.  &  Eng,  Ency.  of  Law,  2d  ed.,  534;  Hum- 
phreys V.  Perry,  148  U.  S.  627,  13  Sup.  Ct.  Rep.  711,  37  L. 
ed.  587.  This  last  case,  citing  many  others  (p.  642),  holds 
that  in  such  case  the  carrier  is  chargeable  merely  with  the 
duty  of  a  gratuitous  bailee,  and  liable,  not  in  contract,  but 
in  tort,  and  hence  only  for  gross  negligence  or  willfulness. 
"Articles  carried  for  sale  are  not  baggage,  whatever  the  arti- 
cles may  be":  2  Fetter's  Carriers  of  Passengers,  sec.  587,  p. 
1440,  and  cases  cited.  Nor  is  the  carrier  insurer  of  merchan- 
dise delivered  to  the  carrier  by  a  passenger  as  personal  bag- 
gage, without  notice  of  the  contents:  2  Fetter's  Carriers  of 
Passengers,  sec,  602,  ^oe  p  1459 .  g  q^q  ggg ;  3  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  539;  3  Thompson  on  Negligence,  sec. 
3417,  and  cases  cited. 

Even  when  it  is  personal  baggage,  its  carriage  is  incident  to 
the  ticket  purchased,  and  is  personal  to  the  user  of  the  ticket. 
There  are  exceptions,  as  where  several  members  of  a  family, 
or  husband  and  wife,  are  traveling  together,  and  articles  be- 
longing to  both  arfe  in  a  trunk:  3  Thompson  on  Negligence, 
3424.     The  user  of  the  ticket  in  this  case  was  not  the  owner 
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of  the  trunk  and  contents,  nor  were  he  and  the  owner  travel- 
ing together.  He  could  not  recover  for  the  baggage  of  an- 
other: 3  Am.  &  Eng.  Ency.  of  Law,  533;  2  Fetter's  Carriers 
of  Passengers,  sec.  600,  p.  1455.  This  action  is  properly 
brought  by  the  party  in  interest,  the  owner  of  the  property. 

Where  the  baggage  is  not  personal  baggage,  or,  if  such, 
when  it  is  not  the  personal  baggage  of  the  passenger,  it  is  a 
fraud  on  the  carrier,  unless  that  fact  is  made  known  and  the 
baggage  is,  notwithstanding,  accepted  for  carriage.  Unless 
this  is  done,  there  is  no  contract,  and  the  liability  of  the  car- 
rier is  that  of  a  gratuitous  bailee,  responsible  only  for  gross 
negligence  or  willful  injury:  1  Fetter's  Carriers  of  Passen- 
gers, sec.  607,  p.  1470;  3  Am.  &  Eng.  Ency.  of  Law,  533.  In 
such  cases  negligence  must  be  clearly  shown,  and  cannot  be 
presumed  by  the  mere  fact  of  loss  or  injury  (as  in  the  ordi- 
nary case  of  loss  of  or  injury  to  the  personal  baggage  of  a 
passenger)  :  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  542 ; 
Young  V.  Wilmington  &  W.  R.  R.  Co.,  116  N.  C.  932,  21  S.  E. 
177.  It  would  be  otherwise  if  the  carrier  received  the  trunk 
with  knowledge  of  its  contents :  Charlotte  Trouser  Co.  v.  Sea- 
board Div.  Line  R.  R.  Co.,  139  N.  C.  382,  51  S.  E.  973,  where 
the  sul)ject  is  fully  discussed  by  Walker,  J, 

The  plaintiff  here  can  maintain  the  action,  though  he  was 
not  the  passenger  using  the  ticket,  but  only  by  showing  gro.ss 
negligence  or  willful  misconduct.  The  court  erred  in  hold- 
ing that  in  no  event  could  the  plaintiff  recover,  but,  as  there 
was  no  evidence  of  gross  negligence,  this  was  harmless  error, 
and  the  judgment  is  affirmed. 


The  Liability  of  Carriers  for  the  Baggage  of  passengers  is  the  snbject 
of  a  note  to  Wood  v.  Maine  Cent,  E.  R.  Co.,  99  Am,  St.  Eep.  343, 
Baggage  is  generally  limited  to  such  articles  as  are  necessary  to  the 
personal  convenience  and  comfort  of  the  passenger  during  his  trip: 
Adger  v.  Blue  Eidge  Ey.  Co.,  71  S.  C.  213,  110  Am.  St.  Eep.  568; 
Little  Eock  etc.  Ey.  Co,  v,  Eecord,  74  Ark,  125,  109  Am.  St.  Eep, 
67.  But  if  a  carrier,  with  notice  and  without  objection  receives 
and  transports  as  baggage  articles  which  are  not  properly  such,  it 
will  be  liable  to  the  owner  for  them  as  baggage:  Illinois  Cent,  E,  E. 
Co.  V.  Matthews,  114  Ky.  973,  102  Am.  St.  Eep,  316;  New  Orleans  etc. 
E.  E.  Co.  V.  Shackelford,  87  Miss.  610,  112  Am,  St,  Eep.  461. 
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FLOWERS  V.  KING. 

[145  N.  C.  234,  58  S.  E.  1074.] 

JUDGMENTS — When  Void — ^Vacating. — If  the  defendant  is 
ejected  from  land  by  virtue  of  final  process  issued  on  a  judgment  by 
default,  the  original  process  having  been  served  on  a  different  man 
of  the  same  name,  while  the  real  defendant  never  entered  an  appear- 
ance, and  had  no  knowledge  of  the  pending  action  until  the  service 
of  the  writ  of  possession  upon  him,  such  judgment  is  absolutely  void, 
and  may  be  set  aside  on  motion  of  the  defendant,  or  treated  as  a 
nullity,  whenever  the  entire  lack  of  jurisdiction  is  made  to  appear. 
(p.  444.) 

JUDGMENTS — ^When  Void — ^Vacating. — If  a  judgment  is  void 
by  reason  of  an  entire  lack  of  jurisdiction  of  the  party,  it  is  a 
nullity,  and  the  party  affected  ia  entitled  to  have  it  set  aside  when- 
ever Buch  fact  is  made  to  appear,  and  without  proof  or  suggestion 
of  merits,     (p.  445.) 

Stevens,  Beasley  &  Weeks,  for  the  defendant. 

Aycock  &  Daniels  and  J.  F.  Dortch,  for  the  plaintiff. 

^S'*  HOKE,  J.  It  appears  from  the  facts  found  by  the 
judge  on  the  hearing  that  defendant  has  been  ejected  from  a 
piece  of  land  by  virtue  of  final  process  of  the  court,  issued 
on  a  judgment  by  default  in  the  present  cause,  the  original 
process  having  been  served  on  a  different  man  of  the  same 
name  as  the  defendant.  In  regard  to  service  on  defendant, 
the  court  finds  the  facts  to  he  as  follows:  "The  court  finds 
that  the  summons  in  this  action  had  never  been  served 
upon  the  real  defendant,  Lewis  King,  a  negro,  and  the  said 
^^^  Lewis  King  has  never  entered  an  appearance  in  said  suit, 
either  in  person  or  by  attorney,  and  had  no  knowledge  of  the 
pending  action  until  the  writ  of  possession  was  served  upon 
him."  On  these  facts  it  is  well  established  with  us  that  the 
judgment  against  the  defendant  is  absolutely  void,  and  may 
be  set  aside  on  motion  of  defendant,  or  treated  as  a  nullity 
when  and  wherever  the  entire  lack  of  jurisdiction  is  made  to 
appear:  Card  v.  Finch,  142  N.  C.  140,  54  S.  E.  1009;  Carter 
V.  Roundtree,  109  N.  C.  29,  13  S.  E.  716 ;  Doyle  v.  Brown,  72 
N.  C.  393 ;  Deep  River  Copper  Co  v.  Martin,  70  N.  C.  300 ; 
Black  on  Judgments,  sec.  307.  It  is  urged  that  the  judg- 
ment should  not  be  set  aside,  because  the  affidavits  have  failed 
to  disclose  any  facts  which  would  enable  the  defendant  to 
make  a  valid  defense  against  the  plaintiff's  demand.  This 
is  usually  required*  before  a  court  will  disturb  an  irregular 
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judgment.     As  said  in  Becton  v.  Dunn,  137  N.  C.  559,  50  S. 

E.  289,  speaking  of  irregular  judgments:  "The  authorities 
are  all  to  the  effect  that  an  irregular  judgment  may  be  set 
aside  at  a  subsequent  term,  independent  of  section  274  of  the 
Code:  Wolf  v.  Davis,  74  N.  C.  597.  This  is  not  done  as  a 
matter  of  absolute  right  in  the  party  litigant,  but  rests  in 
the  sound  legal  discretion  of  the  court.  It  is  always  required 
that  a  party  claiming  to  be  injured  should  show  that  some 
substantial  right  has  been  prejudiced,  and  he  must  proceed 
with  proper  diligence  and  within  a  reasonable  time."  But 
no  such  requirement  exists  when  the  judgment  is  void  by 
reason  of  an  entire  lack  of  jurisdiction  of  the  party.  In  that 
case  the  judgment  is  a  nullity,  and  the  party  affected  is  en- 
titled to  have  same  set  aside  whenever  such  fact  is  made  to 
appear,  and  without  proof  or  suggestion  of  merits:  Black 
on  Judgments,  sec.  348,  citing  Dobbins  v.  McNamara,  113 
Ind.  54,  3  Am.  St.  Rep.  626,  14  N.  E.  887 ;  Roberts  v.  Pawley, 
60  S.  C.  913,  27  S.  E.  913. 

The  doctrine  of  the  text  is  fully  supported  by  the  authori- 
ties cited,  and  is  in  accord  with  the  principles  established  by 
our  own  decisions. 

There  is  no  error,  and  the  judgment  of  the  court  below  is 
affirmed. 


A  Judgvient  Against  a  Person  Who  is  not  Served  with  process  and 
who  enters  no  appearance  is  void:  Hobby  v.  Bunch,  83  Ga.  1,  20  Am. 
St.  Rep.  301;  Jewett  v.  Iowa  Land  Co.,  64  Minn.  531,  58  Am.  St. 
Eep.  555;  Thornily  v.  Prentice,  121  Iowa,  89,  100  Am.  St.  Rep.  317. 
And  a  void  judgment  may  be  denied  or  contested  at  any  time  in  any 
proceeding,  direct  or  collateral:  Thornily  v.  Prentice,  121  Iowa,  89, 
100  Am.  St.  Rep.  317;  Sache  v.  Wallace,  101  Minn.  169,  118  Am.  St. 
Eep.  612;  Waldron  v.  Harvey,  54  W.  Va.  608,  102  Am.  St.  Rep.  959; 
Omaha  Nat.  Bank  v.  Robinson,  73  Neb.  351,  119  Am.  St.  Eep.  903. 
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WIERSB  V.  THOMAS. 

[145  N.  C.  261,  59  S.  E.  58.] 

INJUNCTIONS — ^Exceptions. — A  resident  creditor  may  be  en- 
joined from  instituting  or  prosecuting  an  action  or  proceeding  in 
another  state  for  the  purpose  of  evading  the  exemption  laws  of  his 
state  and  of  collecting  his  claim  by  subjecting  to  its  satisfaction 
property  or  credits  which  the  debtor  could  claim  as  exempt  if  the 
action  or  proceeding  were  brought  within  the  state,     (p.  447.) 

CONSTITUTIONAL  LAW — Injunctions — Exemptions. — A  resi- 
dent creditor  of  one  state  may  be  enjoined  from  prosecuting  an  ac- 
tion in  another  state  for  the  purpose  of  evading  the  exemption  laws 
of  his  state  and  of  collecting  his  claim  by  subjecting  to  its  satisfac- 
tion property  or  credits  which  the  debtor  could  claim  as  exempt  if 
the  action  were  brought  within  the  state.  An  injunction  so  issued 
does  not  violate  a  constitutional  provision  requiring  that  full  faith 
and  credit  be  given  in  each  state  to  the  judicial  proceedings  of  every 
other  state,  and  that  the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several  states. 
(p.  447.) 

INJUNCTIONS — Exemptions. — A  resident  creditor  of  one 
state  may  be  enjoined  from  prosecuting  an  action  in  another  for  the 
purpose  of  evading  the  exemption  laws  of  his  state,  and  in  restrain- 
ing the  proceeding  the  court  acts,  not  upon  the  court  of  foreign, 
jurisdiction,  but  upon  the  person  of  the  creditor,  who,  if  he  pro- 
ceeds contrary  to  the  restraining  order,  may  be  compelled  to  restore 
the  amount  wrongfully  collected,     (p.  450.) 

EXEMPTIONS — Residence. — If  a  citizen  ceases  to  be  a  resi- 
dent of  the  state  before  property  belonging  to  him  becomes  applicable 
to  a  creditor's  claim,  the  general  exemption  laws  of  the  state  do  not 
operate  in  his  favor,     (p.  451.) 

J.  D.  Bellamy,  for  the  plaintiff. 

R.  G.  Grady,  for  the  defendants. 

2^  HOKE,  J.  At  the  time  this  action  was  commenced 
and  the  Georgia  attachment  was  levied,  the  property  at- 
tached was  protected,  both  by  the  personal  property  exemp- 
tion provided  for  by  the  constitution  and  the  general  ex- 
emption laws  of  the  state,  and  also  by  section  493  of  the 
Code  (section  678  of  the  present  Revisal),  prohibiting  wages 
due  for  personal  services  of  the  debtor  rendered  within  sixty 
days  prior  to  the  levy,  and  necessary  for  the  use  of  the 
family  which  was  supported  by  his  labor,  from  being  sub- 
jected and  applied  to  the  laborer's  indebtedness;  and,  this 
being  true,  on  the  facts  established,  the  .judge  correctly  ruled 
that  the  restraining  order  be  continued  to  the  hearing. 
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As  stated  in  American  and  English  Encyclopedia  of  Law, 
volume  12,  page  256:  "It  may  be  regarded  as  settled  that  a 
court  of  equity  has  jurisdiction  to  enjoin  a  resident  creditor 
from  instituting  ^®*  or  prosecuting  an  action  or  proceed- 
ing in  another  state  for  the  purpose  of  evading  the  exemp- 
tion laws  of  his  state,  and  of  collecting  his  claim  by  sub- 
jecting to  its  satisfaction  property  or  credits  which  the 
debtor  could  claim  as  exempt  if  the  action  or  proceeding 
were  brought  within  the  state.  And  in  such  a  case  an  in- 
junction should  generally  be  granted."  And  the  doctrine 
so  stated  is  grounded  in  right  reason  and  fully  sustained  by 
authority:  Dehon  v.  Foster,  86  Mass.  545;  Teager  v.  Lands- 
ley,  69  Iowa,  725,  27  N.  W.  738;  Engle  v.  Scheuerman,  4a 
Ga.  206,  2  Am.  Rep.  573 ;  Keyser  v.  Rice,  47  Md.  203,  28  Am. 
Rep.  448;  Snook  v.  Snetzer,  25  Ohio  St.  516;  Waples  on 
Homestead  Exemptions,  pp.  888,  889. 

It  is  objected  chiefly  that  an  injunction  on  the  facts  be- 
fore us  is  in  violation  of  article  4,  section  1,  of  the  federal 
constitution,  providing  that  in  each  state  fuU  faith  and 
credit  shall  be  given  to  the  judicial  proceedings  of  every 
other  state,  etc.,  and  section  2,  same  article,  providing  that 
citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  the  several  states.  This  view  is  fully 
discussed  in  the  authorities  cited,  and  rejected  as  unsound; 
and  the  correct  doctrine  is  held  to  be  that  the  courts  of  the 
resident  creditor  have  power  in  proper  cases  to  issue  an  in- 
junction, not  in  restraint  of  the  action  of  the  court  of  an- 
other state,  but  operating  in  personam  on  the  creditor  and 
compelling  him  to  obey  the  laws  of  his  own  commonwealth. 
Thus,  in  Dehon  v.  Foster,  86  Mass.  545,  Chief  Justice  Bige- 
low,  speaking  to  this  question,  says:  "The  authority  of  this 
court,  as  a  court  of  chancery,  upon  a  proper  case  being  made, 
to  restrain  persons  within  its  jurisdiction  from  prosecuting 
suits,  either  in  the  courts  of  this  state  or  of  other  states  of 
foreign  countries,  is  clear  and  indisputable.  In  the  exercise 
of  this  power  courts  of  equity  proceed,  not  upon  any  claim 
of  right  to  interfere  with  or  control  the  course  of  proceed^ 
ings  in  other  tribunals,  or  to  prevent  them  from  adjudicat- 
ing on  the  rights  of  parties  when  drawn  in  controversy  and 
duly  presented  for  their  determination,  but  the  jurisdiction 
is  founded  on  the  clear  authority  vested  ^^'^  in  courts  of 
equity  over  persons  within  the  limits  of  their  jurisdiction 
and  amenable  to  process,  to  restrain  them  from  doing  acts. 
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which  will  work  wrong  and  injury  to  others,  and  are,  there- 
fore, contrary  to  equity  and  good  conscience.  As  the  de- 
cree of  the  court  in  such  cases  is  pointed  solely  at  the  party, 
and  does  not  extend  to  the  tribunal  where  the  suit  or  pro- 
ceeding is  pending,  it  is  wholly  immaterial  that  the  party  is 
prosecuting  his  action  in  the  courts  of  a  foreign  state  or 
country.  If  the  case  stated  in  the  bill  is  such  as  to  render  it 
the  duty  of  the  court  to  restrain  a  party  from  instituting 
or  carrying  on  proceedings  in  a  court  in  this  state,  it  is 
bound  in  like  manner  to  enjoin  him  from  prosecuting  a  suit 
in  a  foreign  court:  2  Story's  Equity  Jurisprudence,  pp. 
889-900 ;  I\rackintosh  v.  Ogilvie,  3  Swanst.  365n,  and  4  Term 
Rep.  193n;  Carron  Iron  Co.  v.  Maclaren,  5  H.  L.  Cas.  416, 
445;  Maclaren  v.  Stainton,  16  Beav.  286."  And  in  Snook 
V.  Snetzer,  25  Ohio  St.  516,  Rex,  J.,  delivering  the  opinion, 
says :  "  In  exercising  this  authority,  courts  proceed,  not  upon 
any  claim  of  right  to  control  or  stay  proceedings  in  the 
courts  of  another  state  or  country,  but  upon  the  ground 
that  the  person  on  whom  the  restraining  order  is  made  re- 
sides within  the  jurisdiction  and  in  the  power  of  the  court 
issuing  it.  The  order  operates  upon  the  person  of  the  party 
and  directs  him  to  proceed  no  further  in  the  action,  and  not 
upon  the  court  of  the  foreign  state  or  country  in  which  the 
action  is  pending."  On  this  subject  Mr.  Justice  Story,  in 
his  Commentaries  on  Equity  Jurisprudence,  section  899, 
says:  "Although  the  courts  of  one  country  have  no  authority 
to  stay  proceedings  in  the  courts  of  another,  they  have  an 
undoubted  authority  to  control  all  persons  and  things  within 
their  territorial  limits.  When,  therefore,  both  parties  to  a 
suit  in  a  foreign  country  are  resident  within  the  territorial 
limits  of  another  country,  the  courts  of  equity  in  the  latter 
may  act  in  personam  upon  those  parties,  and  direct  them  by 
injunction  to  proceed  no  further  in  such  suit.  In  such  a  case 
these  courts  act  upon  acknowledged  principles  of  public  law 
in  regard  to  jurisdiction.  *®®  They  do  not  pretend  to  di- 
rect or  control  the  foreign  court,  but,  without  regard  to  the 
situation  of  the  subject  matter  in  dispute,  they  consider  the 
equities  between  the  parties,  and  decree  in  personam  accord- 
ing to  those  equities,  and  enforce  obedience  to  their  decrees 
in  personam."  And  in  the  case  of  Keyser  v.  Rice,  47  Md. 
203,  28  Am.  Rep.  448,  Bowie,  Judge,  for  the  court,  said: 
"The  power  of  thp  state  to  compel  its  citizens  to  respect  and 
obey  its  laws,  even  beyond  its  own  territorial  limits,  is  sup- 
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ported,  we  think,  by  the  great  preponderance  of  precedent 
and  authority.-'  And  again:  "All  these  instances  imply 
that  the  citizen  going  from  one  state  to  another  shall  be  en- 
titled to  the  privileges  and  immunities  of  a  citizen  of  the 
state  to  which  he  goes,  but  they  do  not  absolve  him  from  the 
duties  and  obligations  of  a  citizen  to  the  state  to  which  he 
belongs  and  from  which  he  went.  As  long  as  a  citizen  be- 
longs to  a  state,  he  owes  it  obedience;  and,  as  between  states, 
that  state  in  which  he  is  domiciled  has  jurisdiction  over  his 
person  and  his  personal  relations  to  other  citizens  of  the 
state." 

And  the  question  was  directly  presented  to  the  supreme 
court  of  the  United  States,  the  final  arbiter  on  such  matters, 
in  Cole  v.  Cunningham,  133  U.  S.  107,  10  Sup.  Ct.  Rep. 
269,  33  L.  ed.  538,  in  which  Chief  Justice  Fuller,  in  a 
learned  and  elaborate  opinion,  established  the  proposition 
that  the  constitution  of  the  United  States,  in  proper  case, 
permits  equity  courts  of  one  state  to  control  persons  within 
their  jurisdiction  from  prosecuting  suits  in  another  state,  and 
applied  the  principle  to  a  case  not  unlike  the  one  now  be- 
fore us.  The  same  opinion,  too,  cites  with  approval  sev- 
eral cases  where  the  same  principle  is  applied  on  facts  al- 
most identical  with  those  existent  here,  and  making  the  cases 
an  apt  authority  in  support  of  our  present  decision.  True, 
it  is  not  found  as  a  fact  in  express  terras  that  the  purpose  of 
the  creditor  in  resorting  to  the  Georgia  courts  was  to  evade 
the  exemption  laws  of  his  own  state,  but,  as  both  plaintiff 
and  his  creditor  were  then  resident  and  domiciled  in  the 
same  city,  where  the  railroad  company  had  its  office  and 
principal  ^"''  place  of  business,  and  where  the  local  courts 
were  open  and  accessible,  no  other  reason  could  be  well  con- 
ceived or  suggested,  and  the  existence  of  such  a  purpose  is 
an  inference  well-nigh  conclusive  from  the  facts  which  are 
declared.  As  said  in  Keyser  v.  Rice,  47  Md.  203,  28  Am. 
Rep.  448:  "We  think  the  intention  to  evade  is  necessarily 
presumed.  Rational  creatures  must  be  presumed  to  intend 
the  necessary  and  inevitable  consequences  of  their  deliber- 
ate acts." 

There  is  nothing  in  our  present  decision  which  is  intended 

to  militate  against  the  position,  undoubtedly  correct,  that 

our  exemption  laws  have  no  extraterritorial  vigor;  nor  do 

we  question  in  any  way  the  doctrine  declared  by  the  United 
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States  supreme  court  in  several  recent  decisions,  that,  for 
the  purpose  of  attachment  and  jurisdiction  to  the  extent 
that  it  may  be  so  acquired,  the  situs  of  the  debt  is  at  the 
debtor's  residence,  or  wherever  he  may  be  personally  served 
with  process:  Louisville  &  N.  R.  R.  Co.  v.  Deer,  200  U.  S. 
176,  26  Sup.  Ct.  Rep.  207,  50  L.  ed".  426;  Harris  v.  Balk, 
198  U.  S.  215,  25  Sup.  Ct.  Rep.  625,  49  L.  ed.  1023 ;  Chicago 
etc.  R.  R.  v.  Sturm,  174  U.  S.  710,  19  Sup.  Ct.  Rep.  797, 
43  L.  ed.  1144.  While  the  debt  may  have  a  situs  in  the 
state  of  Georgia,  it  has  its  situs,  too,  in  the  state  of  North 
Carolina,  where  the  railroad  also  has  its  residence  and  prin- 
cipal place  of  business,  and  where  the  debt  due  to  plaintiff, 
its  employe,  is  subject  to  our  general  exemption  laws  and 
the  statute  passed  for  the  especial  protection  of  a  laborer's 
wages;  and,  though  the  Georgia  court  has  jurisdiction  for 
the  purpose,  and  to  the  extent  indicated,  and  if  it  should 
proceed  its  judgment  applying  the  property  on  the  claim 
would  be  allowed  full  force  and  effect,  so  as  to  protect  the 
railroad  company  from  a  second  payment,  this  does  not  im- 
pair the  right  of  the  court  of  the  creditor's  residence,  act- 
ing in  personam,  to  compel  obedience  to  its  own  laws,  to 
the  extent  permitted  by  the  proper  application  of  the  con- 
stitutional principle;  and  if  such  creditor,  in  defiance  of 
an  injunction  duly  served  in  an  action  properly  constituted, 
should  proceed  in  the  Georgia  courts,  he  would  be  subject, 
perhaps,  to  punishment  for  disobeying  the  restraining  order, 
and  could  certainly  be  made  *^  here  to  restore  the  amount 
wrongfully  collected  from  the  debtor:  Teager  v.  Landsley, 
69  Iowa,  725,  27  N.  W.  739.  In  Chicago  etc.  R.  Co.  v. 
Sturm,  174  U.  S.  710,  19  Sup.  Ct.  Rep.  797,  43  L.  ed.  1144, 
which  was  strongly  urged  upon  our  attention  in  behalf  of 
defendants,  it  does  not  appear  in  any  report  of  the  case  to 
which  we  have  access  that  the  attaching  creditor  was  a  resi- 
dent of  the  state  whose  exemption  laws  were  alleged  to  have 
been  violated,  and  the  right  of  the  court  of  the  resident 
creditor  to  compel  obedience  to  its  own  laws  does  not  seem 
to  have  been  presented.  It  was  certainly  not  considered  or 
passed  upon.  The  court  only  applied  the  recognized  princi- 
ple that,  the  court  where  the  attachment  issued  having  ac- 
quired jurisdiction,  its  judgment  condemning  the  debt  would 
protect  the  garnishee  from  a  second  payment.  The  same 
doctrine  was  applied  here  in  a  recent  case — Wright  v. 
Southern  R.  R.  Co.,  141  N.  C.  164,  53  S.  E.  831— and  neither 
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decision  is  in  conflict  with  our  present  opinion  nor  the  prin- 
ciple upon  which  it  is  made  to  rest. 

We  note  an  affidavit  sent  up  with  the  record  to  the  effect 
that,  since  this  suit  was  instituted,  the  plaintiff  has  removed 
from  the  state  and  become  a  resident  of  South  Carolina, 
This  is  not  adverted  to  by  the  court  in  its  findings  of  fact; 
and,  while  the  findings  are  not  conclusive  upon  this  court  in 
a  case  of  this  kind  (Mayo  v.  Commissioners,  122  N.  C.  5,  29 
S.  E.  343,  40  L.  R.  A.  163),  as  the  evidence  on  the  matter 
may  not  all  have  been  sent  up,  we  make  no  comment,  except 
to  say  that,  if  it  should  be  made  to  appear  that  plaintiff  has 
ceased  to  be  a  resident  and  citizen  of  this  state  at  any  time 
before  the  property  is  applicable  to  the  creditor's  claim,  the 
general  exemption  laws  of  our  state  would  not  operate  in 
his  favor.  The  authorities,  however,  seem  to  have  decided 
that  the  statute  passed  to  protect  a  laborer's  wages  (Re- 
visal,  sec.  678)  would,  in  any  event,  be  effective  for  his  pro- 
tection: Goodwin  v.  Claytor,  137  N.  C.  224,  107  Am.  St. 
Rep.  479,  49  S.  E.  173,  67  L.  R.  A.  209. 

There  is  no  error,  and  the  judgment  of  the  lower  court  is 
affirmed. 


PROTECTION    OF    EXEMPTIONS    AGAINST    PROCEEDINGS    IN 
ANOTHEB   STATE. 

L  Remedy  tj  Injunction. 

a.  Temporary  Removal  of  Property  to  Another  State,  454. 

b.  Debtor  and  Creditor  Domiciled  in  Different  States,  454. 

I.  Remedy  by  Injunction. 
It  is  a  rule  of  universal  application  that  if  a  creditor  and  debtor 
are  citizens  of,  and  residents  in,  the  same  state,  and  the  creditor  in- 
stitutes an  action  by  attachment  and  garnishment  proceedings  in 
another  state  to  reach  property  or  credits  due  the  debtor  there,  and 
exempt  from  legal  process  in  the  state  where  the  parties  are  dom- 
iciled, such  creditor  may  be  enjoined  from  further  prosecuting  his 
action  in  the  other  state,  as  an  effort  to  evade  the  law  of  his  domicile. 
To  this  effect  the  authorities  are  numerous  and  uniform:  Allen  v. 
Buchanan,  97  Ala.  399,  38  Am.  St.  Rep.  187,  11  South,  777;  Griffith 
V.  Langsdale,  53  Ark.  71,  22  Am.  St.  Eep.  182,  13  S.  W.  733;  Har- 
well V.  Sharp,  85  Ga.  124,  21  Am.  St.  Rep,  149,  11  S,  E.  561,  8  L. 
B.  A.  514;  Teager  v.  Landsley,  69  Iowa,  725,  27  N,  W.  739;  Hagor 
V.  Adams,  70  Iowa,  746,  30  N,  W.  36;  "Wilson  v.  Joseph,  107 
Ind,  490,  8  N.  E.  616;  Biggs  v.  Colby,  4  Ind.  Ter,  382,  69 
8.  W.  910;  Burlington  etc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180, 
47  Am.  Rep.  497,  1  Pac.  622;  Zimmerman  v.  Franlie,  34  Kan. 
650,  9  Pac.  747;  Keyser  v.  Rice,  47  Md.  203,  28  Am.  Rep.  448;  Dehon 
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V.  Foster,  4  Allen,  545;  Cunningham  v.  Butler,  142  Mass.  47,  56  Am. 
Rep.  657,  6  N.  E.  782;  Proctor  v.  National  Bank,  152  Mass.  223,  25 
N.  E.  81,  9  L.  R.  A.  122;  Wabash  etc.  Ry.  Co.  v.  Siefert,  41  Mo. 
App.  35;  Margarum  v.  Moon,  63  N.  J,  Eq.  586,  53  Atl.  179;  Vail  v. 
Knapp,  49  Barb.  299;  Snook  v.  Snetzer,  25  Ohio  St.  516;  Vermont 
etc.  R.  R.  Co.  V.  Vermont  Central  R.  R.  Co.,  46  Vt.  792;  Griggs  v. 
Docter,  89  Wis.  161,  46  Am.  St.  Rep.  824,  61  N.  W.  761,  30  L.  R.  A. 
360.  Concerning  the  topic  under  discussion,  Mr.  Freeman  says: 
"Conceding  that  the  exemption  laws  of  one  state  cannot  be  so  far 
recognized  in  another  state  as  to  there  be  so  successfully  pleaded  or 
urged  as  to  obtain  exemption  from  the  execution  of  a  debt  there 
sought  to  be  garnished,  they  may  yet  be  made  effective  in  other 
ways.  Thus  persons  or  corporations  seeking  to  avoid  the  exemption 
laws  of  the  domicile  of  a  person  to  whom  a  debt  is  owing,  and  re- 
sorting to  the  courts  of  another  state  where  similar  laws  do  not 
exist,  may,  in  some  of  the  states,  be  prevented  from  doing  so  by  in- 
junction, or  may  be  compelled  to  surrender  any  advantage  they  may 
have  secured.  The  remedy  by  injunction  is  available  only  where 
the  party  seeking  the  aid  of  the  courts  of  another  state  to  avoid  the 
exemption  laws  of  the  debtor's  domicile  is  a  resident  of  the  same 
state  with  his  debtor.  Here,  as  the  courts  of  the  state  of  the  com- 
mon domicile  have  jurisdiction  of  both  parties,  they  may  grant  one 
any  appropriate  relief  against  the  other,  and  may  therefore  restrain 
one  from  pursuing  the  other  in  the  courts  of  another  state  to  ac- 
complish the  inequitable  purpose  of  evading  the  exemption  laws  of 
their  domicile":   2  Freeman  on  Executions,  3d  ed.,  sec.  209. 

In  Wilson  v.  Joseph,  107  Ind.  490,  8  N.  E.  616,  it  was  said  that 
"the  attempt  to  take  from  a  workman  the  wages  earned  by  him,  by 
sending  the  claim  to  a  jurisdiction  where  our  execution  laws  will 
not  avail  him,  is  one  that  the  courts  will  not  tolerate.  They  will, 
on  the  other  hand,  lay  the  strong  arm  of  chancery  upon  persons 
within  their  jurisdiction,  and  prevent  them  from  taking  away  the 
wages  which  our  constitution  and  our  statute  wisely  secure  to  him 
for  the  support  of  his  family."  The  object  of  such  proceeding  is  to 
prevent  the  creditor  from  practicing  a  fraud  upon  the  law  of  his  own 
jurisdiction,  and  depriving  the  debtor  of  the  right  to  avail  himself 
of  the  exemption  laws  enacted  for  his  benefit:  Biggs  v.  Colby,  4  Ind. 
Ter.  382,  69  S.  W.  910. 

A  citizen  of  one  state  has  no  right  to  purchase  claims  against  resi- 
dent employes  of  a  domestic  corporation,  and  to  sue  thereon  and  gar- 
nish the  corporation  in  a  foreign  state,  when  his  sole  purpose  is  there- 
by to  evade  the  exemption  laws  of  his  own  state,  by  subjecting  to 
the  payment  of  such  claims  indebtedness  from  the  corporation  to 
such  employes  which  is  exempted  from  process  by  the  statutes  of 
the  state;  and  a  citizen  who  engages  in  this  practice  may  be  re- 
strained by  injunction  from  further  prosecuting  or  instituting  such 
foreign  garnishment  proceedings,  and  such  injunction  may  be  awarded 
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at  the  suit  of  the  corporation  alone,  where  it  ia  threatened  with  a 
multiplicity  of  vexatious  garnishment  proceedings  of  this  kind:  Wa- 
bash etc.  Ey.  Co.  v.  Siefert,  41  Mo.  App.  35.  A  creditor  who,  to 
avoid  the  exemption  laws  of  hia  own  state,  commences  a  garnish- 
ment proceeding  in  another  state,  may  be  enjoined  from  further 
prosecuting  such  proceeding,  and  compelled  to  relinquish  any  money 
he  may  have  already  realized  therefrom:  Griggs  v.  Docter,  89  Wis." 
161,  46  Am.  St.  Rep.  824,  61  N.  W.  761,  30  L.  R.  A.  360.  A  court 
of  equity  has  jurisdiction,  upon  a  proper  showing,  to  enjoin  a  citizen 
of  the  state  from  availing  himself  of  an  attachment  of  personalty 
in  another  state,  in  an  action  against  a  debtor  who  is  insolvent  un- 
der the  laws  of  his  own  state,  and  thus  preventing  such  property 
from  coming  into  the  hands  of  the  assignee;  and  it  is  no  objection 
that  the  action  was  commenced  before  the  institution  of  the  insol- 
vency proceedings,  if  this  was  done  with  knowledge  that  such  pro- 
ceedings were  about  to  be  instituted,  and  with  a  view  to  obtain  a 
preference:  Dehen  v.  Foster,  4  Allen,  545.  The  ruling  made  in  the 
last-cited  ease  was  reaffirmed  in  Cunningham  v.  Butler,  142  Mass. 
47,  56  Am,  Rep.  657,  6  N.  E.  782;  and  on  the  appeal  of  the  latter 
case  to  the  supreme  court  of  the  United  States  it  was  decided  that 
a  decree  in  equity  of  one  state  restraining  citizens  of  that  state  from 
the  prosecution  of  attachment  suits  in  another  state,  brought  by 
them  for  the  purpose  of  evading  the  exemption  laws  of  their  domicile, 
was  constitutional  and  valid:  Cole  v.  Cunningham,  133  U.  S.  107,  10 
Sup.  Ct.  Rep.  269,  33  L.  ed.  538.  "The  authority  of  the  courts  in 
such  a  case  to  restrain  a  citizen  from  thus  proceeding  for  the  pur- 
pose named  is,  in  our  opinion,  clear  and  indisputable.  In  exercising 
this  authority,  courts  proceed,  not  upon  any  claim  of  right  to  con- 
trol or  stay  proceedings  in  the  courts  of  another  state  or  country,  but 
upon  the  ground  that  the  person  on  whom  the  restraining  order  is 
made  resides  within  the  jurisdiction,  and  is  in  the  power  of  the 
court  issuing  it.  The  order  operates  upon  the  person  of  the  party, 
and  directs  him  to  proceed  no  further  in  the  action,  and  not  upon  the 
court  of  the  foreign  state  or  country  in  which  the  action  is  pending"; 
Snook  V.  Snetzer,  25  Ohio  St.  516;  and  to  the  same  effect,  Allen  v. 
Buchanan,  97  Ala.  399,  38  Am.  St.  Rep.  187,  11  South,  777;  Griffith 
v,  Landsdale,  53  Ark.  71,  22  Am,  St.  Rep.  182,  13  S.  W.  733;  Teager 
V.  LandsJey,  69  Iowa,  725,  27  N.  W,  739;  Margarum  v.  Moon,  63  N, 
J,  Eq,  586,  53  Atl.  179.  In  such  case  where  the  party  has,  in  dis- 
obedience of  the  injunction,  appropriated  the  fund  in  dispute,  the 
court  of  his  domicile  may  render  judgment  against  him  for  the 
amount  so  appropriated:  Teager  v.  Landsley,  69  Iowa,  725,  27  N.  W. 
739;  Hager  v.  Adams,  70  Iowa,  746,  30  N.  W.  36. 

An  attorney  who  is  the  holder  by  assignment  of  a  claim  by  a  cred- 
itor against  his  debtor  may  garnish  the  wages  due  such  debtor  in 
another  state  than  that  in  which  the  parties  reside,  and  thus  com- 
pel payment  without  becoming  liable  in  damages,  although  the  ob- 
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ject  of  the  proceeding  is  to  evade  the  law  of  the  state  where  the 
parties  reside,  which  exempts  such  wages  from  garnishment.  But  in 
such  case,  "both  parties  being  citizens  of  Georgia,  it  is  not  unlikely 
that,  if  application  had  been  made  in  time,  an  injunction  might  have 
been  obtained  restraining  the  defendants  from  prosecuting  their  at- 
tachment and  garnishment  in  Tennessee.  Ample  and  apparently 
sound  authority  for  so  doing  may  be  found":  Harwell  v.  Sharp,  85 
Ga.  124,  21  Am.  St.  Eep.  149,  11  S.  E.  561,  8  L.  E.  A.  514. 

a.  Temporary  Eemoval  of  Property  to  Another  State. — ^If  a  resi- 
dent of  one  state  takes  his  property  there  exempt  from  execution 
into  another  state  for  a  temporary  purpose,  a  creditor  of  his  who  is 
also  a  resident  of  the  former  state  will  be  restrained  by  the  courts  of 
that  state  from  enforcing  against  the  property  a  judgment  obtained 
by  him  in  such  other  state:  Mumper  v.  Wilson,  72  Iowa,  163,  2  Am. 
St.  Eep.  238,  33  N.  W.  449.  "Eesidents  of  one  state,  in  the  prosecu- 
tion of  their  ordinary  business,  often  find  it  necessary  to  take  ex- 
empted property,  for  temporary  use,  in  earning  support  for  their 
families  into  adjoining  states.  It  would  be  unjust,  oppressive  and 
absurd  to  permit  creditors  to  follow  such  persons,  and  seize  their 
property  exempt  from  their  debts  the  moment  they  passed  the  bound- 
ary line  of  the  state":  Mumper  v.  "Wilson,  72  Iowa,  163,  2  Am.  St. 
Eep.  238,  33  N.  W.  440.  If  a  debtor,  having  property  exempt  from 
execution  by  the  laws  of  the  state  in  which  he  and  his  creditor  re- 
side, goes  temporarily  into  another  state  for  a  business  purpose,  to 
which  such  property  is  necessary,  and  therefore  takes  it  with  him, 
and  his  creditor  resorts  to  the  courts  of  that  state  for  the  purpose  of 
subjecting  such  property  to  execution,  it  not  being  there  exempt, 
and  afterward  sells  it  under  execution  in  defiance  of  an  injunction 
issued  in  the  state  of  their  domicile,  he  is  liable  to  an  action  by  the 
debtor  to  recover  the  value  of  the  property:  Stewart  v.  Thomson, 
97  Ky,  575,  53  Am.  St.  Eep.  431,  31  S.  W.  133,  36  L.  E.  A.  582. 

b.  Debtor  and  Creditor  Domiciled  in  Different  States. — If  a  debtor 
and  his  creditor  are  domiciled  in  different  states  and  the  creditor 
in  the  courts  of  his  own  domicile  proceeds  to  attach  the  property 
of  his  debtor,  which  is  exempt  by  the  law  of  the  latter 's  domicile, 
the  courts  of  the  debtor's  domicile  will  not  enjoin  the  creditor  from 
proceeding,  even  though  he  is  temporarily  found  within  their  juris- 
diction; and  if,  in  such  case  an  injunction  is  improvidently  granted, 
and  the  creditor  violates  it  by  taking  judgment  in  the  court  of  his 
domicile,  and  appropriating  to  its  payment  the  property  attached,  the 
court  that  issued  the  injunction  will  not  render  judgment  against  the 
creditor  for  the  value  of  the  property  so  appropriated:  Griffith  v. 
Langsdale,  53  Ark.  71,  22  Am.  St.  Eep.  182,  13  S.  W.  733. 
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TAYLOR  V.  SEABOARD  AIR  LINE  RAILWAY. 

[145  N.  C.  400,  59  S.  E.  129.] 

RAILROADS — Injury  to  Church — Nuisance. — The  trustees  of 
a  church  cannot  recover  damages  against  a  railroad  company  for  injury 
caused  by  the  propinquity  of  its  terminal  and  depot  to  the  church, 
and  the  manner  of  its  use,  unless  such  use  constitutes  an  actionable 
nuisance,     (pp.  456,  457.) 

BAILBOADS — Operation  of — Nuisance. — Personal  interests 
and  comfort  must  yield  to  public  necessity  and  convenience,  and  the 
lawful  operation  of  a  railroad  with  reasonable  care  is  not  an  ac- 
tionable nuisance,     (p.  457.) 

BAIIiBOADS — Operation  of — Nuisance. — The  mere  establish- 
ment and  proper  use  of  a  freight  and  passenger  railroad  station  across 
the  street  from  a  church  does  not  constitute  an  actionable  nuisance, 
and  all  damage  that  flows  from  such  reasonable  and  proper  use  is 
damnum  absque  injuria,     (p.  458.) 

BAILBOADS — Operation  of — Nuisance. — ^Injuries  and  incon- 
veniences to  those  who  reside  near  a  railroad  terminal  from  noises 
of  locomotives,  shifting  of  cars,  loading  and  unloading  freight,  smoke, 
and  the  like,  which  result  from  the  necessary  and  proper  use  and 
conduct  of  the  terminal,  are  not  actionable  nuisances,     (p.  458.) 

BAILBOADS  —  Nuisance  —  Pleading. — A  complaint  which 
charges  in  a  general  way  as  a  nuisance  the  running  of  trains  and 
shifting  cars  on  Sunday  at  the  time  of  regular  church  services,  with- 
out setting  forth  with  some  reasonable  degree  of  particularity  the 
things  done  or  omitted  to  be  done  wherein  the  railroad  company  hag 
exceeded  its  legal  authority,  is  defective  and  open  to  demurrer,  (p. 
460.) 

BAILBOADS — Nuisance — Damages. — In  an  action  by  church 
trustees  against  a  railroad  company  to  recover  for  the  improper  use  of 
its  depot  near  the  church,  no  recovery  can  be  had  for  any  physical 
suffering  upon  the  part  of  their  pastor,  his  family,  or  the  individuals 
composing  the  congregation,     (p.  461.) 

B.  S.  Royster  and  T.  Lanier,  for  the  plaintiffs. 

Day,  Bell  &  Allen  and  Graham  &  Devin,  for  the  defend- 
ant. 

*®*  BROWN,  J.  It  appears  from  the  complaint  that 
plaintiffs  are  the  trustees  of  the  Oxford  Presbyterian 
Church,  situated,  with  the  manse  for  the  use  of  the  pastor, 
on  the  east  side  of  GiUiam  street,  and  that  the  congregation 
for  which  they  are  trustees  have  been  using  the  property  for 
religious  purposes  since  1833.  The  complaint  alleges  that 
defendant  operates  a  line  of  railway  to  the  town  of  Oxford, 
and  that  the  terminus  of  the  said  line  of  railroad  is  within 
the  corporate  limits  of  the  said  town  and  very  near  the  cen- 
ter thereof;  that  the  freight  depot  and  passenger  station  of 
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the  said  railroad,  which  are  used,  operated  and  controlled 
by  the  defendant,  are  on  the  west  side  of  said  Gilliam  street 
and  nearly  opposite  to  the  said  church  building  and  dwell- 
ing, and  the  tracks  of  the  said  railroad  leading  to  the  said 
freight  depot  and  passenger  station  cross  said  Gilliam  street 
very  near  said  church  and  dwelling.  Plaintiffs  further  aver 
that,  in  the  use  and  operation  of  the  said  railroad,  freight 
depot,  passenger  station  and  tracks  thereon,  the  defendant 
has  wantonly  and  negligently  created,  maintained  and  per- 
mitted on  its  terminal  premises  contiguous  to  the  plaintiff's 
lot,  and  on  the  opposite  side  of  the  street  therefrom,  such 
nuisances  as  to  greatly  endamage  the  church  and  manse 
and  to  render  them  less  valuable  as  a  place  of  worship  and 
residence. 

The  pleader  then  sets  out  specifically  the  particular  acts 
constituting  the  alleged  nuisances:  ^^^  1.  By  the  ringing 
of  bells,  sounding  of  whistles,  blowing  off  of  steam,  and  the 
loud  puffing  of  engines,  and  by  smoke,  cinders,  soot,  dust 
and  foul,  noxious  and  offensive  odors  from  defendant's  en- 
gines being  operated  on  its  tracks;  2.  By  odors  from  cars 
of  fertilizer  being  moved  about  and  left  remaining  on  the 
terminal  tracks;  3.  By  the  maintenance  and  use  of  a  freight 
and  passenger  depot  so  near  the  plaintiffs'  property  that 
the  smoke,  odors,  noise  and  vibrations  from  its  engines  and 
trains  are  annoying  to  the  congregation  and  occupants  of 
the  parsonage;  4.  By  blocking  Gilliam  street  with  trains 
very  near  the  church  and  dwelling,  and  obstructing  the 
passage  of  the  members  of  the  congregation  desiring  to  at- 
tend church  and  the  children  going  to  Sunday  school;  5.  By 
loading  and  unloading  circuses  on  defendant's  tracks  near 
the  plaintiffs'  property;  6.  By  running  trains  and  shifting 
care  on  Sunday  near  the  plaintiffs'  church  and  at  the  time 
of  their  regular  services. 

The  complaint  further  alleges  that,  by  reason  of  the  nui- 
sances aforesaid,  the  said  church  and  dwelling  have  been 
greatly  and  most  seriously  damaged  as  a  place  of  worship 
and  for  a  residence,  to  wit,  damaged  in  the  sum  of  five 
thousand  dollars. 

The  plaintiffs  do  not  seek  to  enjoin  defendant  from  the 
use  of  its  terminal  station,  but  to  recover  permanent  dam- 
age, once  for  all,  for  the  diminution  in  the  value  of  their 
property,  caused  by  »the  propinquity  of  the  terminal  and  the. 


Nov.  1907.]     Taylor  v.  Seaboabd  Air  Line  Ry.  457 

manner  of  its  use.  It  is  alleged  that  the  defendant  acquired 
its  terminal  property  by  purchase,  and  not  by  condemnation. 
It  is  immaterial,  so  far  as  it  affects  the  rights  and  liability 
of  a  railway  corporation,  how  it  acquired  its  property, 
whether  by  purchase  or  under  the  exercise  of  the  delegated 
power  of  eminent  domain.  It  holds  the  same  rights,  is  sub- 
ject to  the  same  governmental  regulation,  and  incurs  the 
same  liabilities  to  the  public  in  either  case. 

"****  The  principal  legal  propositions  presented  on  this  ap- 
peal were  very  fully  and  recently  considered  by  this  court 
in  Thomason  v.  Seaboard  Air  Line  R.  Co.,  142  N.  C.  318, 
55  S.  E.  205,  and  the  law  of  nuisance,  as  applicable  to  rail- 
roads, is  there  elaborately  discussed  by  Mr.  Justice  Connor. 

Applying  the  principles  of  law,  as  there  laid  down,  to  the 
facts  as  stated  in  the  complaint,  we  are  of  opinion  his  honor 
erred  in  overruling  the  demurrer. 

The  several  alleged  acts  charged  against  the  defendant  are 
well  within  its  chartered  powers,  provided  they  are  per- 
formed with  reasonable  care. 

It  is  out  of  the  question,  in  this  advanced  age,  to  apply  to 
railways,  our  great  arteries  of  commerce,  the  doctrines  of 
the  common  law  in  relation  to  nuisances.  As  an  eminent 
judge  has  recently  said,  "A  rigid  enforcement  of  rules  and 
definitions  announced  in  an  age  that  knew  nothing  of  loco- 
motives and  blast  furnaces  would  have  stopped  the  wheel* 
of  commerce,  put  out  the  fires  of  furnaces  and  silenced  the 
rattle  of  manufactories":  Simmons,  C.  J.,  Austin  v.  Au- 
gusta Terminal  Ry.  Co.,  108  Ga.  671,  34  S.  E.  852,  47  L.  R. 
A.  755. 

We  live  in  an  age  of  progress,  which  requires  the  modi- 
fication of  old  rules  and  their  judicious  application  to 
changed  conditions.  Personal  interests  and  comfort  must 
yield  to  public  necessity  or  convenience.  To  deny  to  the  de- 
fendant the  use  of  its  road  and  terminal  would  be  to  exclude 
all  railroads  from  our  cities  and  towns.  The  extension  of 
such  a  ruling  would  stop  all  machinery  driven  by  steam, 
and  restrain  the  use  of  coal  because  of  its  annoying  smoke. 

There  are  thousands  of  manufacturing  plants,  mills  and 
other  kindred  establishments  in  the  cities  and  towns  of  this 
country,  about  which  no  complaint  has  been  made  in  the 
courts,  which  would  have  been  adjudged  actionable  nui- 
sances according  to  the  old  view  of  such  structures.     We  can- 
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not  afford  to  silence  the  hum  of  industry  or  destroy  the  city 
that  has  grown  up  around  the  loom.  In  the  elevated  rail- 
road ^^'*  cases  abutting  property  owners  recovered  perma- 
nent damage  arising  from  smoke  and  noise  but  upon  the 
sole  ground  that  the  elevated  structures  invaded  the  own- 
er's easement  of  light  and  air  and  greatly  interfered  with 
means  of  access  to  his  property.  Speaking  of  those  cases, 
the  supreme  court  of  Georgia  says:  "But  in  no  case  has  the 
owner  of  property  on  a  cross  street  or  a  parallel  street,  no 
matter  how  close  to  the  elevated  road,  been  held  entitled  to 
recover,  so  far  as  we  have  found.  And  yet  it  is  almost  cer- 
tain, on  a  business  proposition,  that  persons  owning  property 
abutting  on  cross  streets  have  found  their  property  depre- 
ciated in  value  as  a  result  of  the  construction  and  operation 
of  the  elevated  roads":  Austin  v.  Augusta  Terminal  Ry. 
Co.,  108  Ga.  671,  34  S.  E.  852,  47  L.  R.  A.  755.  In  this 
complaint  there  is  no  allegation  of  any  physical  interference 
with  plaintiffs'  property  by  defendant  from  which  damage 
may  flow,  as  in  the  elevated  cases.  It  is,  therefore,  mani- 
fest, from  an  unbroken  line  of  precedents,  that  the  mere  es- 
tablishment and  proper  use  of  a  freight  and  passenger  sta- 
tion across  the  street  from  plaintiffs'  property  does  not  con- 
stitute an  actionable  nuisance.  Having  been  established  by 
authority  of  law,  all  damage  that  flows  from  its  reasonable 
and  proper  use  is  damnum  absque  injuria :  2  Elliott  on  Rail- 
roads, 718;  2  Wood  on  Nuisance,  sec.  753;  Georgia  Railroad 
and  Banking  Co.  v.  Maddox,  116  Ga.  64,  42  S.  E.  315 ;  19  Am. 
&  Eng.  Ency.  of  Law,  1st  ed.,  923,  924,  and  cases  there  col- 
lected. 

And  it  further  follows  that  injuries  and  inconveniences  to 
those  who  reside  near  this  terminal,  from  noises  of  locomo- 
tives, shifting  of  cars,  loading  and  unloading  freight,  smoke, 
and  the  like,  which  result  from  the  necessary  and  therefore 
proper  use  and  conduct  of  the  terminal,  are  not  actionable 
nuisances,  but  are  the  necessary  concomitants  of  defend- 
ant's franchise:  Wood  on  Railroads,  p.  722;  Beseman  v. 
Pennsylvania  R.  R.  Co.,  50  N.  J.  L.  235,  13  Atl.  164;  Cleve- 
land &  P.  R.  R.  Co.  V.  Speer,  56  Pa.  325,  94  Am.  Dec.  84. 

While  we  hold  that  a  railway  lawfully  operated  with  rea- 
sonable care,  however  disagreeable  it  may  be  to  the  residents 
'^^^  of  the  neighborhood,  is  not  an  actionable  nuisance,  we 
are  far  from  holding  that  it  cannot  be  so  operated  and  con- 
ducted as  to  become  one. 
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Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  is  a  weighty 
and  often  cited  authority  illustrative  of  the  lawful  and  unlaw- 
ful use  of  railroad  property :  108  U.  S.  317,  2  Sup.  Ct.  Rep. 
719,  27  L.  ed.  739.  The  railroad  had  located  an  engine-house 
away  from  its  business  terminal,  close  under  the  eaves  of  the 
church  windows,  and  had  erected  sixteen  smokestaclis,  lower 
than  the  church  windows,  almost  up  against  them,  and  so 
constructed  that  the  volume  of  smoke  from  each  stack  poured 
directly  into  the  body  of  the  church.  The  supreme  court  of 
the  United  States  applied  the  law  of  nuisance,  wholly  inde- 
pendent of  reasons  of  public  policy  and  business  convenience, 
for  no  such  considerations  required  the  construction  of  a 
roundhouse  immediately  under  the  eaves  of  a  church.  But 
in  that  case  the  court  holds  that,  for  all  usual  and  necessary 
noises  and  inconveniences  occasioned  by  the  operation  of  the 
railway,  as  such,  in  the  discharge  of  its  public  duty,  a  prop- 
erty owner  cannot  recover.  "When  railroads  so  conduct  their 
operations  that  they  needlessly  and  heedlessly  cause  suffering 
and  inconvenience,  their  statutory  authority  will  not  protect 
them.  S.K'h  grant  of  power  does  not  give  railway  corpora- 
tions an  unbridled  license  to  use  their  own  property  as  they 
please  without  consideration  for  the  rights  and  property  of 
others.  If  it  did,  then,  instead  of  being  the  servants  of  the 
public,  they  would  be  its  masters.  Railroad  companies  have 
been  held  liable  for  creating  an  actionable  nuisance  in  using 
defective  engines  which  scatter  great  and  unnecessary  quan- 
tities of  sparks,  cinders  and  smoke ;  for  continued  and  unnec- 
essary noises  and  disturbance  from  shrieking  whistles  and 
hissing  steam ;  for  maintaining  their  stations,  depots  and  cat- 
tle yards  in  a  filthy  condition;  for  maintaining  coal  chutes 
and  roundhouses  at  improper  places  and  operating  them  so 
carelessly  and  noisily  as  to  create  a  nuisance.  In  such  and 
other  like  contingencies  their  charters  afford  them  no  pro- 
tection. 

^^*^  Speaking  of  a  railway  terminal  becoming  a  nuisance, 
the  supreme  court  of  Georgia  says:  "Although  properly  con- 
structed, its  negligent  and  improper  operation  might  produce 
noises,  smoke,  cinders,  etc.,  largely  in  excess  of  what  would 
result  from  its  proper  operation,  and  thus  create  specific  nui- 
sances which  the  plaintiff  might  enjoin":  Georgia  Railroad 
and  Banking  Co.  v.  Maddox,  116  Ga.  64,  42  S.  E.  315.  In  their 
•complaint  these  plaintiffs  have  specified  as  actionable  nuisances 
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those  general  things  which  the  defendant,  under  its  charter,  has 
the  right  to  do,  without  stating  in  any  particular  wherein  the 
defendant  has  done  them  injury  in  an  unnecessary,  improper 
and  unlawful  manner,  thereby  exceeding  its  chartered  powers. 
The  defendant  may  do  these  lawful  acts  in  an  unlawful  man- 
ner; and  if  so,  it  may  commit  an  actionable  nuisance,  but  if 
it  performs  them  in  a  proper  manner,  the  act  is  lawful  and 
not  actionable,  although  disagreeable.  The  complaint  should 
have  pointed  out  in  a  specific  manner  the  particulars  wherein 
the  defendant  has  exceeded  its  legal  authority. 

"A  complaint  which  alleges  negligence  in  a  general  way, 
without  setting  forth  with  some  reasonable  degree  of  particu- 
larity the  things  done,  or  omitted  to  be  done,  by  which  the 
court  can  see  that  there  has  been  a  breach  of  duty,  is  de- 
fective and  open  to  demurrer. 

"While  pleadings  are  to  be  liberally  construed,  they  are  to 
be  so  construed  as  to  give  the  defendant  an  opportunity  to 
know  the  grounds  upon  which  it  is  charged  with  liability": 
Thomason  v.  Seaboard  Air  Line  R.  R.  Co.,  142  N.  C.  318,  55 
S.  E.  205. 

For  instance,  the  complaint  charges  as  a  nuisance  the  run- 
ning of  trains  and  shifting  of  cars  on  Sunday,  at  the  time  of 
the  regular  church  services.  As  set  out  in  the  complaint, 
these  acts  do  not,  per  se,  constitute  an  actionable  wrong,  for 
the  statute  expressly  confers  upon  railway  companies  the 
right  to  operate  their  passenger,  express  and  mail  service  on 
Sundays,  as  w  ell  as  freight  trains  run  for  the  purpose  of  trans- 
porting fruits,  vegetables,  livestock  and  perishable  freight. 
'**''  And  when  there  are  not  sufficient  cars  of  livestock  or 
other  perishable  freights  to  make  a  complete  train  or  section 
of  a  train,  the  company  may  add  cars  loaded  with  other 
freight  to  complete  it:  Revisal,  sec.  2613. 

The  loading  and  unloading  of  freight  trains  on  Sunday  is 
expressly  prohibited,  and  consequently  the  shifting  and  mov- 
ing of  freight  cars  on  that  day  would  be  unnecessary,  unless 
they  should  be  in  the  way  of  a  passenger  train,  and  this 
should  be  anticipated  and  guarded  against  as  much  as  pos- 
sible. The  complaint  should  specify  wherein  the  defendant 
is  violating  the  statute,  and  wherein  it  is  creating  an  unneces- 
sary and  unjustifiable  noise  and  disturbance  on  the  Sabbath 
Day. 
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In  our  view  of  the  law  the  plaintiffs  cannot  in  any  event 
recover  permanent  damage  for  the  depreciation  of  their  prop- 
erty by  reason  of  the  establishment  of  the  railway  terminal  on 
Gilliam  street,  opposite  it.  If  they  can  allege  and  prove  un- 
lawful and  unwarranted  acts  and  conduct  by  defendant  in 
the  management  of  its  terminal  which  amount  to  a  nuisance, 
they  may  enjoin  the  further  commission  of  such  acts,  as  well 
as  recover  such  temporary  damage  as  their  property  has  sus- 
tained thereby.  As  trustees  they  could  not  recover  for  any 
physical  suffering  upon  the  part  of  their  pastor,  his  family 
or  the  individuals  composing  the  congregation. 

As  the  case  is  to  be  remanded,  we  will  direct  that  plaintiffs 
have  leave  to  replead  and  file  another  complaint,  if  so  ad- 
vised, and  if  not  advised,  the  ease  will  be  dismissed. 

Reversed. 


A  Bailroad  Company  is  not  Liable  in  damages  as  for  a  nuisance 
to  one  whose  residence  is  permeated  by  smoke,  cinders  and  gas  emit- 
ted from  its  engines  to  the  injury  of  the  health  of  the  occupants,  if  it 
constructs  and  operates  its  road  where  authorized  and  in  a  proper 
manner:  Atchison  etc.  Ry.  Co.  v.  Armstrong,  71  Kan.  366,  114  Am. 
St.  Eep.  474.  See,  further,  the  note  to  Smith  v.  St.  Paul  etc.  Ry. 
Co.,  109  Am.  St.  Rep.  914;  King  v.  Vieksburg  Ey,  etc.  Co.,  88  Miss. 
456,  117  Am.  St.  Eep.  749. 


STATE  v.  HERRING. 

[145  N.  C.  418,  58  S.  E.  1007.] 

CONSTITUTIONAL  LAW— Intoxicating  Liquor— Place  of  Sale. 

A  statute  making  the  sale  of  intoxicating  liquors  unlawful  within  a 
certain  county  and  declaring  that  the  place  of  the  delivery  of  the 
liquors  within  such  county  shall  be  the  place  of  sale  is  constitutional 
and  valid  as  a  police  regulation,     (p.  463.) 

CONSTITUTIONAL  LAW— Intoxicating  Liquors— Place  of 
Sale. — If  a  statute  makes  it  unlawful  to  sell  intoxfcating  liquor  with- 
in a  certain  county,  the  legislature  has  constitutional  power  to  make 
the  place  of  delivery  within  such  county  the  place  of  sale,  as  to  all 
contracts  entered  into  after  the  enactment  of  such  a  law.     (p.  463.) 

CONSTITUTIONAL  LAW  —  Liberty  of  Contract  —  Police 
Power. — The  liberty  to  contract  must  yield  to  any  of  the  acknowl- 
edged purposes  of  the  police  power,     (p.  463.) 

H,  Clement,  assistant  attorney  general,  for  the  state, 

Stevens,  Beasley  &  Weeks,  for  the  defendant. 
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**•  HOKE,  J.  Solicitor  Jones,  the  alleged  vendee  of  the 
liquor,  testified  for  the  state  as  follows:  "On  Wednesday  or 
Thursday  I  gave  defendant  fifty  cents  to  send  for  some  liquor, 
and  four  cents  to  pay  express.  I  gave  him  the  fifty-four 
cents  the  morning  he  sent  off  the  order,  I  got  the  liquor  on 
Saturday  following.  I  went  to  the  stables  and  got  the  liquor. 
Sol.  was  there,  and  I  got  my  liquor ;  I  got  a  quart  of  gin.  The 
arrangement  we  made  with  defendant  about  sending  for  the 
liquor  was  on  Wednesday  or  Thursday,  Jim  Johnson,  Ellis 
Taylor  and  Amos  Grady  were  present  when  we  made  the  ar- 
rangement to  send  for  the  liquor.  Defendant  was  going  to 
order  some  for  himself,  so  we  all  give  him  the  money — fifty 
cents  each,  and  four  cents  express  from  Wilmington.  De- 
fendant was  to  send  for  the  liquor.  The  liquor  came  on  Sat- 
urday morning  following,  in  the  daytime.  The  box  was  open 
when  I  got  to  the  stable.  Defendant  and  Amos  Grady  were 
there  when  I  got  there.  When  I  got  there  Sol.  said:  'It  has 
come,  and  you  all  kngw  what  you  ordered,'  I  picked  mine 
up  out  of  the  box  and  took  it  and  went  home.  Jim  Johnson, 
Ellis  Taylor  and  Amos  Grady  were  present  when  I  gave  de- 
fendant the  money.  The  others  gave  defendant  same  amount 
at  the  same  time,  in  this  town.  When  I  saw  the  liquor  it 
was  at  Johnson 's  stables ;  it  was  in  a  box ;  I  got  it  out.  All 
the  bottles  had  the  names  of  the  owners  upon  them,  and  I 
did  not  see  any  bottles  unmarked.  My  bottle  was  wrapped  in 
a  paper  and  name  on  bottle.  Ellis  Taylor  got  his  at  the  same 
time  that  I  got  mine." 

There  was  further  testimony,  as  follows : 

William  Hand  (cross-examination)  :  "I  saw  a  negro  carry- 
ing a  box  to  the  stables;  cannot  say  who  the  man  was  carrying 
the  box;  he  was  two  hundred  and  fifty  yards  away  from  me. 
Four  bottles  had  been  taken  away  when  I  got  there;  seven 
remained  in  the  basket,  covered  with  a  bag.  Solicitor  Jones 
and  the  three  other  witnesses  each  had  liquor.  I  examined 
the  box  when  it  came  in,  and  it  had  express  tag  on  it  from 
Wilmington,  North  Carolina.  '^^^  Defendant  told  me  he  had 
not  made  a  cent  on  the  whisky,  and  ordered  it  to  come  in 
his  box,  but  each  bottle  was  labeled  in  the  name  of  the  per- 
son to  whom  it  belonged;  that  he  sent  the  order  to  Stern- 
berger  Bros.,  Wilmington,  North  Carolina,  and  they  packed 
and  shipped  the  whisky,  as  above  stated,  to  him  at  Burgaw. 
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Sternberger  Bros,  are  licensed  barkeepers  in  the  city  of  Wil- 
mington, North  Carolina." 

Defendant  requested  the  court  to  charge  the  jury  that,  if 
they  believed  the  testimony,  they  would  render  a  verdict  of 
not  guilty,  which  was  refused,  and  defendant  excepted.  Ver- 
dict of  guilty,  and  from  the  judgment  on  the  verdict  defend- 
ant appealed. 

Chapter  350  of  the  Laws  of  1901  prohibits  the  manufac- 
ture or  sale  of  spirituous  liquors  in  the  county  of  Pender,  and 
chapter  498  of  the  Laws  of  1903  makes  the  place  of  delivery 
of  such  whisky  in  said  county  the  place  of  sale.  Section  2080 
of  Kevisal  of  1905,  which  extends  and  applies  this  last  regu- 
lation to  forty-seven  counties  in  the  state,  and  to  certain 
townships  in  some  additional  counties,  does  not  include  the 
county  of  Pender,  and  might  probably  have  the  effect  of  re- 
pealing the  local  law  just  referred  to  but  for  the  express 
provision  elsewhere  found  in  the  Revisal  itself  (section  5458), 
to  the  effect  that  the  Revisal  shall  no.t  repeal  any  act  pro- 
hibiting or  regulating  the  sale  of  liquors  in  any  particular 
section  of  the  state,  etc. 

"We  have  it,  then,  that  the  sale  of  liquors  is  unlawful  within 
the  county  of  Pender,  and  the  further  statutory  regulation 
that  the  place  of  delivery  of  whisky  within  said  county  shall 
be  the  place  of  sale.  The  validity  of  this  regulation,  popu- 
larly known  as  the  **Anti-jug  Law,"  has  been  upheld  with  us 
by  direct  adjudication  (State  v,  Patterson,  134  N.  C.  612,  47 
S.  E.  808),  and  the  decision  on  this  question,  we  think,  is 
well  considered.  "***  We  see.no  reason,  as  a  general  proposi- 
tion, why  the  legislature  cannot  make  the  place  of  delivery 
the  place  of  sale  as  to  all  contracts  entered  into  after  the 
enactment  of  such  a  law;  and  certainly  a  statute  of  this  kind 
is  valid  to  the  extent  required  for  the  proper  exercise  of  the 
police  power,  as  here:  Page  on  Contracts,  sec.  1778;  Freund 
on  Police  Power,  sec.  499 ;  State  v.  Goss,  59  Vt.  266,  59  Am. 
Rep.  706,  9  Atl.  829.  In  Page  on  Contracts  it  is  said:  "The 
power  to  regulate  contracts  is  at  least  as  wide  as  the  police 
power,  and  has  been  assumed  to  be  the  same  thing."  And  in 
Freund  on  Police  Power,  section  499:  "The  liberty  of  con- 
tracts yields  readily  to  any  of  the  acknowledged  purposes  of 
the  police  power."  This,  then,  being  a  valid  regulation,  we 
think  the  evidence,  if  believed,  shows  a  clear  case  of  guilt 
on  the  part  of  the  defendant;  and  the  court  was  right  in  re- 
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fusing  to  give  the  defendant's  prayer  for  instruction.  The 
testimony  tended  to  establish  that  there  was  a  sale  of  whisky 
by  Sternberger  Bros.,  of  "Wilmington,  North  Carolina,  to 
Solicitor  Jones,  the  person  named  in  the  bill  of  indictment, 
completed  by  delivery  at  and  in  Pender  county,  and  that 
defendant  aided  and  abetted  such  unlawful  sale,  both  in 
taking  the  orders,  procuring  the  whisky  and  having  same  de- 
livered to  the  purchaser,  as  charged  in  the  bill  of  indictment : 
State  V.  Johnston,  139  N.  C.  640. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error. 


The  Traflie  in  Intoxicating  Liquors  is  a  proper  subject  of  police 
regulation,  and  may  be  controlled,  restricted  or  prohibited  without 
violating  any  constitutional  right:  Beauvoir  Club  v.  State,  148  Ala. 
€43,  121  Am.  St.  Rep.  82,  and  cases  cited  in  the  cross-reference  note 
thereto.  As  to  the  place  of  illegal  sales  of  liquor,  see  the  recent 
cases  of  Anderson  v.  State,  82  Ark.  405,  118  Am.  St.  Eep.  82;  Hart 
V.  State,  87  Miss.  171,  113  Am.  St.  Eep.  83. 


STATE  V.  BOWMAN. 

[145  N.  C.  452,  59  S.  E.  74.] 

CONSTITUTIONAL    LAW— Pardon    by    Statute— Lynching.— 

A  statute  providing  that  a  person  examined  as  a  witness  for  the 
state  in  a  proceeding  for  an  alleged  lynching  under  investigation  by 
the  court  shall  be  altogether  pardoned  of  any  and  all  participation 
therein,  whether  the  evidence  given  by  him  tends  to  incriminate  him 
or  not,  is  constitutional  and  valid,     (p.  465.) 

CONSTITUTIONAL  LAW— Pardon  by  Statute.— Although  a 
constitutional  provision  confers  on  the  governor  power  to  errant  a 
reprieve,  commutation  and  pardon  after  conviction  in  favor  of  an  in- 
dividual in  a  particular  case,  the  exercise  of  such  power  is  an  ex- 
ecutive act  of  a  quasi-judicial  kind,  and  does  not  exclude  the  power 
of  the  general  assembly  to  pass  an  act  in  abolition  or  oblivion  of  such 
•offense,     (p.  466.) 

CRIMINAL  LAW— Pardon  by  Statute.— Under  a  statute  pro- 
viding that  a  person  examined  as  a  witness  for  the  state  in  a  pro- 
ceeding for  an  alleged  lynching  under  investigation  by  the  court 
flhall  be  altogether  pardoned  of  any  and  all  participation  therein, 
such  person  so  examined  is  entitled  to  his  pardon,  although  the  evi- 
dence given  by  him  does  not  in  any  way  tend  to  incriminate  him. 
(p.  466.) 

CRIMINAL  LAW — Indictment. — ^Motion  to  Quash  an  indict- 
ment in  a  proper  case  may  be  made  for  mattpr  dehors  the  record,  and 
such  matter  may  be  averred  by  plea  and  then  proved,     (p.  467.^ 
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H.  Clement,  assistant  attorney  general,  for  the  state. 

J.  A.  Lockhart,  H.  H.  McLendon,  J.  F.  Coxe  and  T.  L. 
Caudle,  for  the  defendant. 

'^^^  HOKE,  J.  At  the  hearing  it  was  made  to  appear,  on 
plea  duly  entered,  that  in  proceedings  instituted  by  the  solici- 
tor, under  sections  3200,  3201,  etc.,  of  Revisal  of  1905,  and 
at  his  instance,  the  present  defendant  was  summoned,  sworn 
and  examined  by  ^^^  the  state  touching  this  alleged  lynch- 
ing, which  was  then  being  investigated  before  his  honor, 
Walter  H.  Neal.  Judge  Peebles  dismissed  the  case  against 
defendant,  holding  that,  on  the  facts,  the  legislation  on  the 
subject  protected  defendant  from  further  prosecution  by  rea- 
son of  this  charge;  and  thereupon  the  solicitor  for  the  state 
excepted  and  appealed. 

Our  statute  on  this  subject  (Revisal,  sees.  3200,  3201  et 
seq.)  directs  that,  whenever  a  solicitor  is  advised  that  a  lynch- 
ing has  occurred  in  his  judicial  district,  he  shall  at  once  in- 
stitute proceedings  before  a  coroner,  justice  of  the  peace  or 
judge  of  the  superior  court  for  an  investigation  of  the  crime 
and  the  apprehension  of  the  offenders ;  that  on  such  investiga- 
tion, or  any  other,  into  the  crime,  made  pursuant  to  law,  no 
person  shall  be  excused  from  testifying  on  the  ground  that 
his  evidence  might  subject  him  to  prosecution  or  in  any  way 
tend  to  incriminate  him,  etc.;  and  the  statute  further  pro- 
vides as  follows:  "and  such  person,  when  so  examined  as  a 
witness  for  the  state,  shall  be  altogether  pardoned  of  any 
and  all  participation  in  any  crime  arising  under  the  provi- 
sions of  the  preceding  section  or  under  existing  law  concern- 
ing which  he  is  required  to  testify.  On  the  facts,  therefore, 
which  were  established  at  the  hearing  by  the  express  provi- 
sions of  the  act,  the  defendant  was  fully  pardoned  of  any 
and  all  participation  in  the  crime  charged,  as  well  as  any  and 
every  offense  against  existing  law  concerning  which  he  was 
required  to  testify;  and  the  judge  below  correctly  held  that 
the  charge  should  be  dismissed  and  the  defendant  protected 
from  further  prosecution  concerning  it.  Legislation  of  this 
kind,  acting  in  "abolition  or  oblivion  of  the  offense,"  and 
applicable  to  all  persons,  or  all  persons  in  a  given  class, 
has  been  uniformly  upheld  with  us,  and  is  sustained  '*'*'*  by 
well-considered  decisions  in  other  jurisdictions:  State  v. 
Blalock,  61  N.  C.  242;  State  v.  Keith,  63  N.  C.  140;  State  y. 
Am.  St.  Bep.,  Vol.  122—30 
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Applewhite,  75  N.  C.  229 ;  In  re  Briggs,  135  N.  C.  118,  47 
S.  E.  403;  State  v.  Nichols,  26  Ark.  74,  7  Am.  Dec.  600; 
State  V.  Forkner,  94  Iowa,  733,  62  N.  W.  683.  These  cases 
in  no  way  conflict  with  or  trench  upon  the  provisions  of  arti- 
cle 3,  section  6,  of  our  constitution,  conferring  on  the  gover- 
nor the  power  to  grant  reprieves,  commutations  and  pardons, 
after  conviction,  etc.  As  said  in  one  of  them,  "The  power 
thus  granted  is  held  not  to  be  exclusive."  And,  I  appre- 
hend, the  ruling  could  further  be  safely  made  to  rest  upon 
the  principle  that  the  section  in  question  confers  on  the 
governor  the  power  to  exercise  clemency  in  a  particular  case 
and  in  favor  of  an  individual  or  individuals  especially  charged 
with  the  offense,  this  being  an  executive  act  of  a  quasi-judi- 
cial kind  permissible  to  the  governor  by  reason  of  this  ex- 
press provision  of  the  constitution,  while  an  amnesty  act 
establishes  a  general  rule  abolishing  the  offense  and  applica- 
ble to  all  persons,  or  persons  of  a  given  class,  whether  charged 
or  not,  this  being  more  especially  an  act  legislative  in  its 
nature.  In  any  event,  the  power  to  enact  such  legislation 
is  well  established  here,  and,  this  being  true,  we  hold  that 
any  and  all  further  prosecution  of  defendant  by  reason  of 
this  offense  is  forbidden.  We  are  not  impressed  by  the  posi- 
tion taken  by  the  state's  counsel,  that  defendant  is  not  en- 
titled to  the  benefit  of  the  law  because  "the  evidence  given 
by  him  did  not  in  any  way  tend  to  incriminate  himself." 
The  statute  makes  no  such  qualification.  The  language  is: 
"When  so  examined  as  a  witness  for  the  state,  he  shall  be 
altogether  pardoned  of  any  and  all  participation  in  the  crime 
under  investigation,  and  all  offenses,  under  existing  law,  con- 
cerning which  he  is  required  to  testify."  The  legislature 
evidently  considered  that  the  crime  of  lynching,  subversive, 
as  it  is,  of  all  law,  a  menace  to  the  very  existence  of  organized 
society,  should  be  dealt  with  by  unusual  and  extraordinary 
methods,  and  intended  to  make  the  investigation  as  extended, 
'*'*'^  searching  and  effective  as  legislation  could  make  it.  The 
act,  therefore,  provides  that  every  person  may  be  examined  by 
the  state  and  may  be  compelled  to  speak  to  every  matter  rele- 
vant to  the  inquiry,  and  the  pardon  is  given  in  language  sa 
plain  and  so  full  that  no  claim  or  suggestion  could  arise  or 
exist  that  any  constitutional  right  of  the  witness  would  in 
any  way  be  impaired  or  threatened. 
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"We  are  not  inadvertent  to  the  suggestion  made  by  defend- 
ant's counsel  that  no  appeal  lies  for  the  state  in  cases  like  the 
present.  The  right  of  the  state  to  appeal  only  exists  in  the 
four  cases  specified  in  Revisal,  section  3276;  on  special  ver- 
dicts; upon  demurrer;  on  motion  to  quash;  upon  arrest  of 
judgment;  and  the  court  has  been  very  insistent  in  holding 
the  state  to  the  cases  specified:  State  v.  Moore,  84  N.  C.  724; 
State  V.  Ballard,  122  N.  C.  1024,  29  S.  E.  899. 

Without  deeidiiig  the  question,  the  court  is  inclined  to  the 
opinion  that  this  may,  for  the  purpose  of  the  appeal,  be  con- 
sidered and  treated  as  a  motion  to  quash,  and  so  brought 
within  the  direct  provisions  of  the  law.  While  it  is  held  in 
many  jurisdictions  that  a  motion  to  quash  can  only  be  made 
for  matter  apparent  in  the  record  (Clark's  Criminal  Pro- 
cedure, p.  363),  it  is  otherwise  with  us:  State  v.  Horton,  63 
N.  C.  595.  And  a  plea  of  the  kind  interposed  here  has, been 
sanctioned  as  a  proper  method,  in  motions  to  quash,  by  which 
the  relevant  facts  existent  dehors  the  record  should  be  made 
to  appear:  State  v.  Smith,  80  N.  C.  410.  There  is  no  error 
in  the  proceedings  below,  and  the  judgment  dismissing  the 
case  is  affirmed. 


The  Existence  of  t?ie  Pardoning  Power  before  conviction  i8  discussed 
in  the  note  to  State  v.  Melntire,  59  Am.  Dec.  574;  State  v.  Nichols,  7 
Am.  Rep.  600.  Where  the  governor  is  authorized  by  the  constitution  to 
grant  pardons  after  conviction,  a  pardon  may  be  granted  after  conviction 
and  before  sentence  while  a  review  by  the  supreme  court  is  pending  on  ex- 
ceptions: People  V.  Marsh,  125  Mich.  410,  84  Am.  St.  £ep.  584. 


STATE  V.  GODWIN. 

[145  N.  C.  461,  59  S.  E.  132.] 

TEIAIr— Instructions. — Peremptory  Charge  by  the  court  to  the 
jnry  to  find  the  defendant  guilty  without  any  direction  that  the  jury- 
should  pass  upon  any  of  the  evidence  or  even  the  credibility  of  the 
witnesses,  is  erroneous,  and  calls  for  a  reversal,     (p.  469.) 

NUISANCE — Obstruction  of  Street. — Obstructing  a  public 
street  by  building  a  fence  across  it  is  an  indictable  nuisance,  (p. 
470.) 

NUISANCE — Obstruction  of  Street — Right  to  Remove. — Ob- 
structing a  public  street  by  building  a  fence  across  it  is  an  indictable 
nuisance,  abatable  both  by  the  proper  town  authorities  and  by  &ny 
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person  who  is  annoyed  or  injured  by  it,  especially  when  the  latter  is 
empowered  to  remove  it  by  the  proper  authorities,     (p.  470.) 

MUNICIPAL  CORPORATIONS— Streets— Adverse  Possession. 
Possession  of  a  public  street  by  anyone  claiming  it  adversely  cannot 
devest  or  destroy  the  right  of  the  public  therein,     (p.  471.) 

H.  Clement,  assistant  attorney  general,  for  the  state. 

H.  H.  McLendon   and  T.  L.  Caudle,  for  the  defendant. 

****  WALKER,  J.  This  is  an  indictment  for  injuring  and 
removing  a  fence  surrounding  a  yard,  garden  and  cultivated 
field,  under  Revisal,  section  3673.  "When  the  evidence  was 
closed,  the  court  instructed  the  jury  to  return  a  verdict  of 
guilty. 

The  defendant  contended  that  the  fence  obstructed  West 
street  (extended),  in  the  town  of  Polkton,  while  the  state 
insisted  that  the  land  surrounded  by  the  fence  had  not  been 
dedicated  to  the  public  for  the  purpose  of  being  used  as  a 
street,  and  to  these  respective  contentions  the  testimony  was 
^^^  addressed.  There  was  evidence  tending  to  show,  as  we 
think,  that  the  property  was  originally  owned  by  L.  L.  Polk, 
who  extended  West  street  as  at  first  dedicated  or  laid  out  by 
him  and  accepted  by  the  town,  and  then  sold  lots — at  least 
two — on  the  extended  portion  of  the  street.  The  defendant 
testified  as  follows :  '  *  Mr.  Briley  lives  in  my  house,  which  is 
situated  in  the  town  of  Polkton.  The  residence  is  situated  on 
the  Sturdivant  lot,  which  is  one  square  acre.  There  was  a 
street  in  front  of  my  house  when  I  bought  it,  twenty-five  or 
thirty  years  ago.  Elms  had  been  set  out  as  shade  trees  along 
this  road,  which  were  eight  or  ten  years  old  at  the  time.  The 
street  was  opened  at  that  time  seventy-five  or  one  hundred 
yards  below  my  house.  The  fence  constructed  by  Dr.  Smith 
ran  straight  across  the  space  opened  up  for  the  street,  and 
then  ran  down  the  space  with  my  line  for  some  distance  and 
across  this  space  again.  The  road  had  been  used  up  to  the 
house.  It  had  been  cut  out  for  some  distance  below,  but 
had  never  been  used.  There  was  a  clear  space,  forty  or  fifty 
feet  wide,  opened  along  my  eastern  line  to  the  Austin  line, 
now  the  Beachum  line.  All  of  this  property  was  owned  by 
L.  L.  Polk  when  I  bought  the  Sturdivant  lot  and  when  the 
Sturdivant  lot  was  bought  from  me,  and  also  the  second  lot 
that  I  bought  from  L.  L.  Polk.  Large  trees  had  been  cut 
out  and  this  space  opened  up  for  a  street,  and  has  now 
grown  up  in  bushes.    I  set  out  shade  trees  along  the  space 


Nov.  1907.]  State  v.  Godwin,  469 

which  had  been  opened  for  this  street  eighteen  or  twenty 
years  ago.  The  shade  trees  are  there  now — some  of  them 
eight  or  ten  inches  in  diameter,  or  larger.  "When  I  bought 
my  property  this  open  space  and  the  street  in  front  of  my 
house  were  called  "West  street  (extended),  or  the  exten- 
sion of  "West  street.  I  had  no  ingress  to  my  property  be- 
low this  fence,  except  along  this  avenue  which  had  been 
opened."  There  was  also  evidence  that  the  defendant,  as 
town  marshal,  removed  the  fence  as  an  obstruction  to  the 
street,  under  an  order  from  the  proper  authorities  of  the 
town,  which  was  incorporated  by  Private  Acts  of  1874-75, 
^®*  chapter  158.  Notice  of  ten  days  was  given  to  the  prosecu- 
tor, L.  C.  Smith,  to  remove  the  fence  before  the  defendant  tore 
it  down.  A  map  of  the  premises  was  introduced,  which  shows 
the  extension  of  "West  street  and  a  lot  or  lots  fronting  upon 
it.  There  was  other  evidence  supporting  the  defendant's 
contention,  and  also  evidence  contradicting  it  and  sustaining 
the  theory  of  the  state.  In  view  of  the  charge  of  the  court, 
it  is  not  necessary  to  state  it.  There  was  a  verdict  of  guilty, 
and  judgment  was  entered  thereon.  Defendant  excepted  and 
appealed. 

The  charge  of  the  court  was  a  peremptory  one,  by  which 
the  jury  were  instructed  to  find  the  defendant  guilty,  with- 
out any  direction  that  they  should  pass  upon  any  of  the 
evidence  or  even  the  credibility  of  the  witnesses.  "We  can- 
not approve  the  form  of  the  charge:  Gwyn-Harper  Mfg. 
Co.  V.  Carolina  Cent.  R.  R.  Co.,  128  N.  C.  280,  83  Am.  St. 
Rep.  675,  38  S.  E.  894.  It  is  for  the  jury  to  find  the  ulti- 
mate fact  of  guilt  upon  the  evidence  and  under  the  instruc- 
tions of  the  court  as  to  the  law.  The  jury  were  not  even  told 
that,  if  they  believed  the  evidence  or  if  they  found  the  facts 
to  be  according  to  the  evidence,  which  is  the  better  form  of 
expression,  even  when  all  the  evidence  bears  one  way,  or  if 
they  found  certain  facts,  they  should  then  return  a  ver- 
dict of  guilty,  but  were  simply  directed  to  find  the  defend- 
ant guilty.  "We  have  recently  disapproved  an  instruction 
much  less  mandatory  upon  the  jury  than  the  one  given  in 
this  case:  State  v.  Simmons,  143  N.  C.  613,  56  S.  E.  701. 
See,  also,  Merrell  v.  Dudley,  139  N.  C.  57,  51  S.  E.  777 ;  State 
V.  Garland,  138  N.  C.  675,  50  S.  E.  853;  State  v.  Barrett, 
123  N.  C.  753,  31  S.  E.  731;  Sossaman  v.  Cruse,  133  N. 
C.  470,  45  S.  E.  757;  State  v.  Green,  134  N.  C.  658,  46  S. 
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E.  761 ;  Bank  of  Newbern  v.  Pugh,  8  N.  C.  198 ;  Gwyn-Har- 
per  Mfg.  Co.  v.  Carolina  Cent.  R.  R.  Co.,  128  N.  C.  280,  83 
Am.  St.  Rep.  675,  38  S.  E.  894 ;  State  v.  Seaboard  Air  Line 
Ry.,  145  N.  C.  570,  59  S.  E.  1048. 

^**  But  we  think  the  court  erred  in  directing  a  verdict,  be- 
cause there  was  evidence  in  the  case  that  the  place  where  the 
fence  stood  was  a  part  of  West  street.  It  can  make  no  dif- 
ference in  the  result  whether  it  was  a  part  of  the  original 
street  or  of  the  extension.  The  question  to  be  considered 
was  whether  the  fence  was  built  across  a  public  street  and 
thereby  became  an  obstruction  to  its  free  use  by  the  citizens 
of  the  town.  If  so,  the  authorities  of  the  town  had  not  only 
the  right,  but  it  was  their  duty,  to  have  the  fence  removed, 
under  the  powers  vested  in  them  by  the  town  charter,  if  it 
constituted  a  nuisance;  and  there  was  evidence  tending  to 
show  that  the  defendant  himself  also  had  the  right  to  remove 
it,  irrespective  of  the  order  to  do  so:  Wolf  v.  Pearson,  114 
N.  C.  621,  19  S.  E.  264;  State  v.  Parrott,  71  N.  C.  311,  17 
Am.  Rep.  5;  State  v.  Dibble,  49  N.  C.  107.  If  the  fence 
obstructed  the  street,  which  is  a  public  highway,  and  there- 
by rendered  its  use  less  convenient,  it  was  an  indictable  nui- 
sance: State  V.  Whitaker,  66  N.  C.  630;  State  v.  Mclver, 
88  N.  C.  686 ;  State  v.  Long,  94  N.  C.  896 ;  State  v.  McCar- 
son,  8  N.  C.  446 ;  State  v.  Hunter,  27  N.  C.  369,  44  Am.  Dec. 
49;  State  v.  Smith,  100  N.  C.  550,  6  S.  E.  251;  State  v. 
Eastman,  109  N.  C.  785,  13  S.  E.  1019;  Revisal,  sec.  3784 
(Code,  sec.  2065).  And  such  a  nuisance  is  abatable  by  the 
town  authorities  charged  with  the  duty  of  keeping  the  streets 
open  and  in  proper  repair,  and  also  by  any  person  who  is 
annoyed  or  injured  by  it:  State  v.  Higgs,  126  N.  C.  1014, 
35  S.  E.  473,  48  L.  R.  A.  446;  State  v.  Parrott,  71  N.  C^ 
311,  17  Am.  Rep.  5;  Wolfe  v.  Pearson,  114  N.  C.  621,  19 
S.  E.  264;  Hester  v.  Durham  Traction  Co.,  138  N.  C.  288, 
50  S.  E.  711,  1  L.  R.  A.,  N.  S.,  981. 

The  questions  whether  the  fence  was  of  such  a  description, 
with  reference  to  the  character  of  the  land  it  surrounded,  as 
to  come  within  the  terms  of  the  statute  and  the  indictment 
thereunder  (State  v.  Biggers,  108  N.  C.  760,  12  S.  E.  1024), 
and  whether  the  land  had  been  dedicated  by  L.  L.  Polk  to 
the  use  of  the  public  for  a  street,  and  perhaps  others,  were 
for  the  consideration  of  the  jury  upon  the  evidence  and  un- 
der proper  instructions  of  the  court  as  to  the  law.     The  ques- 
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tion  of  dedication  ^^'^  may  depend  somewhat  upon  whether 
L.  L.  Polk  platted  the  ground  and  in  the  map  described  this 
street,  and  thereafter  sold  lots  fronting  on  it,  as  the  defend- 
ant's testimony,  if  true,  might  convince  the  jury  was  done: 
Moose  V.  Carson,  104  N.  C.  431,  17  Am.  St.  Rep.  681,  10  S. 
E.  689,  7  L.  R.  A.  548 ;  State  v.  Fisher,  117  N.  C.  733,  23  S. 
C.  158;  Smith  v.  Goldsboro,  121  N.  C.  350,  28  S.  E.  479; 
Hughes  V.  Clark,  134  N.  C.  457,  46  S.  E.  956,  47  S.  E.  462 ; 
Miliiken  v.  Denny,  135  N.  C.  19,  47  N.  E.  132. 

It  may  be  inferred,  from  what  was  said  on  the  argument 
and  what  we  find  in  the  briefs,  that  the  court  charged  as  it 
did  because  it  was  thought  not  to  be  necessary  to  show  any 
criminal  intent,  the  doing  of  the  prohibited  act  being  suffi- 
cient if  it  was  done  intentionally,  and  that  the  question  of 
title  was  not  in  controversy.  But  this  was  not  the  only  point 
upon  which  the  case  should  have  turned.  If  it  was  a  public 
street  and  the  prosecutor  obstructed  it,  to  the  inconvenience 
and  detriment  of  the  public,  the  defendant  could  rightfully 
remove  it,  if  himself  annoyed  or  prejudiced  by  the  obstruc- 
tion, or  he  could  lawfully  do  so  if  acting  under  the  order  of 
the  proper  authorities,  whose  duty  it  was  to  keep  it  open. 
Possession  of  the  street  by  anyone  claiming  it  adversely  can- 
not devest  or  destroy  the  right  of  the  public  therein :  Acts  of 
1891,  c.  224;  Revisal,  sec.  389.  The  court,  in  Moose  v. 
Carson,  104  N.  C.  431,  17  Am.  St.  Rep.  681,  10  S.  E.  689, 
7  L.  R.  A.  548,  seems  to  have  overlooked  what  was  decided 
in  State  v.  Long,  94  N.  C.  896,  with  respect  to  the  effect  of 
adverse  possession  of  a  highway  upon  the  right  of  the  pub- 
lic or  the  citizen  therein  prior  to  the  act  of  1891. 

The  material  questions  raised  in  this  case  should  be  sub- 
mitted to  a  jury,  and  a 'new  trial  is  ordered  for  that  pur- 
pose. 

New  trial. 


The  Title  to  Puhlie  Streets  cannot  be  acquired  by  adverse  possession 
nor  by  the  operation  of  equitable  estoppel:  See  the  notes  to  Schneider 
V.  Hutchinson,  76  Am.  St.  Rep.  479;  Northern  Pac.  Ry.  Co.  v,  Ely, 
87  Am.  St.  Rep.  775;  Bannock  County  v.  Bell,  101  Am.  St.  Rep. 
144.  Some  courts,  however,  have  thought  otherwise:  El  Dorado  v. 
Ritchie  Grocery  Co.,  84  Ark.  52,  120  Am.  St.  Rep.  22;  Chicago  v. 
Illinois  Steel  Co.,  229  111.  303,  120  Am.  St.  Rep.  258;  Davenport  v. 
Boyd,  109  Iowa,  248,  77  Am.  St.  Rep,  536. 

Any  Unauthorized  Structure  in  a  Public  Street,  of  a  permanent  char- 
acter, materially  interfering  with  the  use  of  the  street  by  the  pub- 
lic, is  a  nuisance  per  se:  Savage  v.  Salem,  23  Or.  381,  37  Or.  688; 
Augusta  V.  Reynolds,  122  Ga.  754,  106  Am.  St.  Rep.  147. 
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OHIO. 


STATE  V.  HANLON. 

[77  Ohio  St.  19,  82  N.  E.  662.] 

OAME  LAWS — Constitutionality. — A  statute  providing  that 
eveiy  person,  firm  or  corporation  desiring  to  engage  in  fishing  for 
profit  with  nets  in  the  waters  of  Lake  Erie  and  the  estuaries  and 
bays  thereof  within  the  state,  shall  make  application  to  the  commis- 
sioners of  fish  and  game  and  obtain  a  license,  paying  therefor  the  fee 
specified  in  the  statute,  is  a  valid  enactment,  and  not  unconstitutional 
as  denying  to  any  person  the  equal  protection  of  the  laws,  nor  as 
unjustly  and  unlawfully  discriminating  between  persons  engaged  in 
the  same  occupation,  and  tending  to  create  a  monopoly,     (p.  474.) 

GAME  LAWS — Police  Regulations — Legislative  Discretion. — 
In  the  enactment  of  police  regulations  for  the  protection  and  preser- 
vation of  fish  and  game,  there  is  reposed  in  the  legislature  a  very 
large  discretion,  and  courts  will  not  assume  to  interfere  with  the 
exercise  of  such  discretion  unless,  in  the  particular  case,  it  is  made 
to  clearly  appear  that  the  act  assailed  does  not  reasonably  tend  to 
accomplish  the  object  for  which  it  was  passed,     (p.  475.) 

W.  H.  Ellis,  attorney  general,  and  J.  M.  Sheets  for  the 
plaintiff  in  error. 

G.  A.  True,  for  the  defendant  in  error. 

*®  CREW,  J.  Under  favor  of  the  provisions  of  an  act 
of  the  general  assembly  of  the  state  of  Ohio,  passed  May 
10,  1902  (95  Ohio  Laws,  498-500)  entitled:  "An  act  to 
authorize  claimants  for  damages  and  rebate  of  license  fees 
under  an  act  passed  April  26,  1989  (93  Ohio  Laws,  SOS- 
SOT)  entitled:  *An  act  for  the  further  protection  of  fish 
and  game,'  to  sue  the  state  of  Ohio,"  the  defendant  in  error, 
Louisa  Hanlon,  brought  suit  in  the  court  of  common  pleas 
of  Ottawa  county  to  recover  from  plaintiff  in  error  the  sum 
of  seventy  dollars,  theretofore  paid  by  her,  as  license  fees, 
to  the  president  of  the  commissioners  of  fish  and  game  of 

(472) 
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the  state  of  Ohio,  in  accordance  with  the  provisions  and 
requirements  of  section  6968-2,  Revised  Statutes,  ***  as 
amended  April  26,  1898.  To  the  petition  filed  by  Louisa 
Hanlon  in  the  court  of  common  pleas,  the  defendant, 
the  state  of  Ohio,  demurred,  alleging  as  ground  of  demurrer, 
that  "said  petition  does  not  state  facts  sufficient  to  warrant 
the  relief  prayed  for."  Upon  consideration  this  demurrer 
was  overruled  by  the  court  of  common  pleas,  and  defend- 
ant not  desiring  to  plead  further  in  said  cause,  judgment 
was  thereupon  rendered  by  said  court  in  favor  of  the  plain- 
tiff, Louisa  Hanlon,  and  against  the  state  of  Ohio,  for  the 
sum  of  seventy  dollars  and  the  costs  of  suit,  taxed  at  fif- 
teen dollars  and  forty-six  cents.  This  judgment  was  affirmed 
by  the  circuit  court.  From  this  judgment  of  affirmance 
the  state  of  Ohio  prosecutes  error,  and  prays  "that  said 
judgment  of  the  circuit  court,  and  that  of  the  court  of  com- 
mon pleas,  may  be  reversed,  set  aside  and  held  for  naught, 
and  that  it  may  be  restored  to  all  things  it  has  lost  by  reason 
thereof." 

**  Whether  the  facts  stated  in  the  petition  of  Louisa 
Hanlon  show  her  entitled  to  the  relief  therein  prayed  for  and 
furnish  sufficient  warrants  for  the  judgments  rendered  by 
the  courts  below,  depends,  in  the  present  case,  solely  upon 
the  constitutionality  of  certain  provisions  of  section  6968-2, 
Revised  Statutes,  as  amended  April  26,  1898  (93  Ohio  Laws, 
304).  These  provisions,  so  far  as  they  are  pertinent  to,  or 
involved  in,  the  present  inquiry,  are  as  follows: 

*  *  No  person,  firm  or  corporation  shall  engage  in  the  catching 
of  fish  for  profit  with  nets  in  the  waters  of  Lake  Erie  and 
the  estuaries  and  bays  thereof  within  this  state,  without 
complying  with  the  provisions  of  this  section.  Every  per- 
son, firm  or  corporation  desiring  to  engage  in  fishing  as 
above  mentioned  shall  make  application  to  the  commis- 
sioners of  fish  and  game  and  obtain  a  license  or  authority  so 
to  do ;  and  for  such  license  or  authority  shall  pay  the  follow- 
ing fee:  For  each  tugboat  or  boat  propelled  by  steam  en- 
gaged in  ^"^  fishing  with  gill-net,  the  sum  of  forty  dollars; 
for  each  sailboat  engaged  in  fishing  with  gill-nets,  the  sum 
of  five  dollars,  for  each  pound-net,  fyke-net,  or  trap-net 
used  in  fishing,  the  sum  of  three  dollars;  for  all  other  nets, 
or  seines  used  in  fishing,  except  gill-nets  fished  from  boats 
which  have  been  licensed  as  hereinabove  provided,  the  sum 
of  two  dollars." 


474  American  State  Keports,  Vol.  122.  [Ohio, 

If  the  foregoing  provisions  of  section  6968-2,  requiring 
the  payment  of  license  fees  as  therein  stipulated,  by  per- 
sons who  for  profit  engage  in  the  catching  of  fish  with  nets, 
in  the  waters  of  Lake  Erie,  or  the  estuaries  and  bays  there- 
of within  this  state,  are  constitutional  and  valid,  then  ad- 
mittedly, the  ■  petition  of  Louisa  Hanlon  in  this  case  was 
and  is  wholly  insufficient,  states  no  cause  of  action  in  her 
favor,  and  the  demurrer  thereto  by  the  state  of  Ohio  should 
have  been  sustained  by  the  court  of  common  pleas,  and  her 
petition  should  have  been  dismissed.  The  constitutionality 
of  said  statute  is  here  challenged,  and  its  validity  denied 
by  counsel  for  defendant  in  error,  upon  the  grounds :  1.  That 
it  denies  to  defendant  in  error  the  equal  protection  of  the 
laws:  2.  That  it  violates  the  uniformity  clause  of  section 
26  of  article  2,  constitution  of  the  state  of  Ohio ;  3.  That 
it  unjustly  and  unlawfully  discriminates  between  persons 
engaged  in  the  same  occupation,  and  tends  to  create  a  mon- 
opoly. Is  the  statute  in  question  for  either  of  the  forego- 
ing reasons,  unconstitutional?  The  right  of  the  state,  in 
the  exercise  of  its  police  power,  to  regulate  and  control  the 
taking  of  fish  in  all  the  public  waters  within  its  jurisdic- 
tion, is  a  right  so  universally  ^*  recognized  and  so  uniformly 
affirmed,  by  both  text-writers  and  courts,  that  it  may  not 
now  be  questioned.  The  ownership  of  fish  and  game,  so 
far  as  they  are  capable  of  ownership,  until  reduced  to  actual 
possession,  is  in  the  state,  and  their  protection  and  preser- 
vation by  the  state  has  always  been  regarded  and  treated 
as  within  the  proper  domain  of  its  police  power,  and  the 
validity  of  laws  limiting  the  season  within  which  game  may 
be  killed,  and  prescribing  the  terms  and  conditions  upon 
which,  and  the  time  and  manner  in  which  fish  may  be  taken 
or  caught  in  public  waters  within  the  territorial  limits  of 
the  state  have  been  repeatedly  and  almost  uniformly  up- 
held by  the  courts.  In  Magner  v.  People,  97  111.  320,  it  is 
said:  "The  ownershi-p  being  in  the  people  of  the  state — the 
repository  of  the  sovereign  authority — and  no  individual 
having  any  property  rights  to  be  affected,  it  necessarily  re- 
sults that  the  legislature,  as  the  representative  of  the  people 
of  the  state,  may  withhold  or  grant  to  individuals  the  right 
to  hunt  and  kill  game,  or  qualify  and  restrict  it,  as,  in  the 
opinion  of  its  members,  will  best  subserve  the  public  welfare. 

"Stated  in  other  language,  to  hunt  and  kill  game  is  a 
boon  or  privilege  granted,  either  expressly  or  impliedly,  by 
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the  sovereign  authority — not  a  right  inhering  in  each  in- 
dividual; and,  consequently,  nothing  is  taken  away  from 
the  individual  when  he  is  denied  the  privilege,  at  stated 
seasons,  of  hunting  and  killing  game.  It  is,  perhaps,  ac- 
curate to  say  that  the  ownership  of  the  sovereign  authority 
is  in  trust  for  all  the  people  of  the  state,  and  hence,  by 
implication,  **  it  is  the  duty  of  the  legislature  to  enact  such 
laws  as  will  best  preserve  the  subject  of  the  trust  and  se- 
cure its  beneficial  use,  in  the  future,  to  the  people  in  the 
state.  But  in  any  view,  the  question  of  individual  enjoy- 
ment is  one  of  public  policy,  and  not  of  private  right." 

Tiedeman,  in  his  valuable  work  on  State  and  Federal 
Control  of  Persons  and  Property,  volume  2,  section  151, 
says:  "Where  the  prohibition  was  limited  to  the  killing  of 
game  and  the  catching  of  fish  in  the  public  lands  and  streams 
of  the  state,  no  possible  question  could  arise  as  to  the  con- 
stitutionality of  the  regulation,  for  the  reason  that  no  one's 
rights  of  property  could  be  violated  in  such  case.  The 
right  to  hunt  or  fish  in  such  case  is  at  best  only  a  privilege, 
which  the  state  may  grant  or  withhold  at  its  pleasure." 
Within  the  principles  above  announced  it  is  obvious  that 
in  the  enactment  of  police  regulations  for  the  protection 
and  preservation  of  fish  and  game,  there  is  reposed  in  the 
legislature  a  very  large  discretion,  and  courts  will  not  as- 
sume to  interfere  with  the  exercise  of  such  discretion  unless, 
in  the  particular  case,  it  be  made  to  clearly  appear  that  the 
act  assailed  does  not  reasonably  tend  to  accomplish  the  ob- 
ject for  which  it  was  passed.  In  the  present  case  the  sec- 
tion under  review  is  one  of  the  sections  of  an  act  entitled: 
"An  act  for  the  further  and  better  protection  of  fish  and 
game."  If  the  true  purpose  and  object  of  this  act  is  ex- 
pressed in  its  title,  as  would  seem  apparent  from  a  consid- 
eration of  the  other  provisions  of  said  section,  one  of  which 
is:  "All  fees  required  to  be  paid  hereunder  shall  be  paid  to 
the  president  of  the  commissioners  of  fish  and  ^**  game,  and 
by  him  paid  into  the  state  treasury  to  the  credit  of  a  fund, 
which  is  hereby  appropriated,  for  the  purpose  of  propagat- 
ing, protecting  and  preserving  the  fish  in  the  waters  of  Lake 
Erie,"  then,  certainly,  the  imposition,  for  such  purpose,  of 
a  license  fee  upon  all  persons  who  engage  in  the  business 
of  fishing  with  nets  in  the  waters  of  Lake  Erie,  is  a  proper 
exercise  of  legislative  power.  And  it  being  matter  of  public 
and  common  knowledge,  that  reasons  may  and  do  exist 
for  imposing  terms,  conditions  and  restrictions  upon  persons 
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engaged  in  fishing  with  nets  in  the  waters  of  Lake  Erie, 
that  do  not  apply  to  or  exist,  as  to  other  waters  of  the  state, 
such  enactment  would  be  a  valid  law,  and  not  in  conflict 
with  section  26  of  article  2,  of  the  state  constitution.  While 
it  may  be  true,  in  a  sense,  that  the  right  to  fish  is  a  com- 
mon or  general  right,  yet  it  is  equally  true  that  laws  regu- 
lating the  exercise  of  this  right  must  of  very  necessity  he 
local  rather  than  general  in  their  character,  and  hence 
they  may,  and  should  be,  adapted  to  the  various  needs  of 
different  localities  and  waters:  Phelps  v.  Racey,  60  N.  Y. 
10,  19  Am.  Rep.  140 ;  Bittenhaus  v.  Johnston  92  Wis.  588, 
66  N.  W.  805,  32  L.  R.  A.  380 ;  Rea  v.  Hampton,  101  N.  C. 
51,  9  Am.  St.  Rep.  21,  7  S.  C.  649;  Geer  v.  Connecticut, 
161  U.  S.  519,  16  Sup.  Ct.  Rep.  600,  40  L.  ed.  793 ;  Morgan  v. 
Commonwealth,  98  Va.  812 ,  35  S.  E.  448 ;  Osborn  v.  Charle- 
voix Circuit  Judge,  114  Mich.  655 ,  72  N.  W.  982 ;  Ex  parte 
Fritz,  86  Miss.  210,  109  Am.  St.  Rep.  700,  38  S.  E.  722; 
Hughes  V.  State,  87  Md.  298,  30  Atl.  747 ;  Organ  v.  State,  56 
Ark.  267,  19  S.  W.  840;  State  v.  Mrozinki,  59  Minn.  465, 
61  N.  W.  560,  27  L.  R.  A.  76. 

The  contention  of  the  defendant  in  error,  that  this  statute  is 
unconstitutional  because  it  denies  to  her  the  equal  protec- 
tion of  the  laws,  and  unjustly  and  unlawfully  discriminates 
between  persons  engaged  ^^  in  the  same  occupation,  would 
seem,  in  part  at  least,  to  be  answered  by  the  statute  itself, 
the  language  of  which  is:  "No  person,  firm  or  corporation 
shall  engage  in  the  catching  of  fish  for  profit  with  nets  in 
the  waters  of  Lake  Erie  ....  without  complying  with 
the  provisions  of  this  section.  Every  such  person,  firm,  or 
corporation  desiring  to  engage  in  fishing  as  above  mentioned 
shall  make  application  to  the  commissioners  of  fish  and  game 
and  obtain  a  license  or  authority  so  to  do."  It  will  be 
observed  that  the  foregoing  provisions  are  general  in  char- 
acter, and  alike  applicable  to  all  persons  who  would  en- 
gage in  fishing  in  the  waters  of  Lake  Erie  and  the  estuaries 
and  bays  thereof,  in  the  mode  or  manner  prescribed  in  said 
section.  The  prohibition  of  the  act  is  not  confined  to  any 
particular  class,  but  all  persons  are  denied  the  right  to 
fish  with  nets  or  profit,  except  such  as  have  previously  ob- 
tained a  license  or  authority  so  to  do.  By  the  provisions 
of  said  act  the  following  license  fees  are  required  to  be 
paid:  "For  each  tugboat  or  boats  propelled  by  steam  en- 
gaged in  fishing  ;writh   gill-net,   the  sum  of  forty  dollars; 
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for  each  sail  boat  engaged  in  fishing  with  gill-nets,  the 
sum  of  five  dollars;  for  each  pound-net,  fyke-net,  or  trap- 
net  used  in  fishing,  the  sum  of  three  dollars ;  for  all  other  nets 
or  seines  used  in  fishing,  except  gill-nets  fished  from  boats 
•which  have  been  licensed  as  hereinabove  provided,  the  sum 
of  two  dollars  each."  It  is  the  contention  of  counsel  for 
defendant  in  error,  that  the  license  fees  as  thus  levied  are 
unequal,  unjust  and  oppressive,  and  as  instancing  their  in- 
equality counsel  in  argument  ^^  quotes  from  the  opinion  of 
Hull,  J.,  in  Yen  sen  v.  State,  7  Nisi  Prius,  18,  where  it  is 
said: 

"Under  this  act,  if  four  hundred  or  five  hundred  gill- 
nets  w  ere  used  from  a  single  steamboat,  a  license  fee  of 
fort.v  dollars  would  be  imposed,  and  if  twenty  gill-nets  were 
used  by  a  man  of  limited  means  in  fishing  from  rowboats, 
the  same  license  fee  would  be  imposed;  and  for  one  hundred 
gill-nets  fished  from  rowboats,  the  man  who  had  not  the 
means  to  purchase  a  steamboat  would  be  compelled  to  pay 
two  hundred  dollars,  while  the  man  or  company  who  had  the 
means  to  purchase  a  steamboat  for  fishing  the  same  number 
of  nets  would  pay  the  fee  of  forty  dollars.  These  are  un- 
equal burdens,  imposed  upon  men  engaged  in  the  same  law- 
ful occupation,  upon  the  waters  and  in  the  same  locality, 
and  the  act  is  therefore  unconstitutional."  The  fallacy  of 
this  argument  is,  that  it  ignores  or  denies  that  the  license 
fee  exacted  is,  and  may  rightfully  be,  measured  and  de- 
termined by  the  character  of  boat  from  which  gill-net  fish- 
ing is  to  be  done,  and  assumes  that  the  constitutionality  of 
the  act  should  be  determined  solely  from  a  consideration  of 
whether  or  not  all  fishermen  are  able  to  avail  themselves  of 
its  provisions.  In  other  words,  the  argument  would  seem 
to  be,  that  although,  under  the  provisions  of  said  act,  all 
within  the  same  class,  and  employing  the  same  agencies, 
are  taxed  alike,  and  no  privilege  is  accorded  one  citizen  that 
is  denied  another  who  may  be  within  the  same  class  or  con- 
dition, yet,  because  all  fishermen  cannot  purchase  or  pro- 
cure tugboats  ^^  propelled  by  steam,  from  which  to  fish 
with  gill-nets,  that  the  latter  are  therefore  unlawfully  dis- 
criminated against.  Such  conclusion,  we  think,  by  no  means 
follows.  As  said  by  Spear,  J.,  in  Marmet  v.  State,  45  Ohio 
St.  63,  12  N.  E.  463:  "Absolute  equality  as  to  burdens, 
whether  applied  to  taxes  or  other  subjects  of  legislation,  it 
is  not  to  be  expected  in  our  laws.     The  wisdom  of  man 
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has  not  yet  devised  a  system  of  equalizing  burdens  so  per- 
fect in  its  application  and  so  thorough  in  its  enforcement  as 
to  leave  no  room  for  adverse  comment  or  criticism."  While 
we  may  not  certainly  know  just  what  considerations  induced 
the  legislature  to  adopt  the  classification  it  did  in  fixing 
these  license  fees,  it  is  enough  that  for  the  purpose  of  pro- 
tecting and  preserving  the  fish  in  the  waters  of  Lake  Erie, 
its  estuaries  and  bays,  sufficient  reason  for  such  classifica- 
tion may,  and  in  the  judgment  of  the  legislature  did,  exist. 
In  Hayes  v.  Missouri,  120  U.  S.  68,  7  Sup.  Ct.  Rep.  350 , 
30  L.  ed.  578,  Mr.  Justice  Field  says:  "The  fourteenth 
amendment  to  the  constitution  of  the  United  States  does 
not  prohibit  legislation  which  is  limited  either  in  the  objects 
to  which  it  is  directed,  or  by  the  territory  within  which  it 
is  to  operate.  It  merely  requires  that  all  persons  subjected 
to  such  legislation  shall  be  treated  alike,  under  like  cir- 
cumstances and  conditions,  both  in  the  privileges  conferred 
and  in  the  liabilities  imposed.  As  we  said  in  Barbier  v. 
Connolly,  speaking  of  the  fourteenth  amendment:  'Class 
legislation,  discriminating  against  some  and  favoring  others, 
is  prohibited;  but  legislation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  its  application,  if  ^*  within  the  sphere 
of  its  operation  it  affects  alike  all  persons  similarly  situated, 
is  not  within  the  amendment':  113  U.  S.  27,  5  Sup.  Ct. 
Rep.  357,  28  L.  ed.  923." 

The  judgment  of  the  circuit  court  will  be  reversed  and 
judgment  entered  for  the  plaintiff  in  error. 

Shauck,  C.  J.,  Price,  Summers  and  Davis,  JJ.,  concur. 


Fish  and  Game  Laws. — The  State  has  Plenary  Power  to  Begulate  or 
Prohibit  the  taking  of  fish  and  game,  and  this  although  interstate  com- 
merce may  in  some  degree  be  affected:  Ex  parte  Fritz,  86  Miss.  210, 
109  Am.  St.  Eep.  700;  State  v.  Schuman,  36  Or.  16,  78  Am.  St.  Eep. 
754;  State  v.  Weber,  205  Mo.  36,  120  Am.  St.  Rep.  715.  And  the 
state  may  also  protect  nongame  birds  and  animals,  in  its  exercise  of 
the  police  power:  In  re  Schwartz,  119  La.  290,  121  Am.  St.  Eep.  516. 
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STATE  V.  DICKERSON. 

[77  Ohio  St.  34,  82  N.  E.  969.] 

HOMICIDE — Defense — Evidence  of  Character. — The  accused^ 
ander  a  charge  of  homicide,  is  entitled  to  introduce  evidence  of  his 
character  for  peace  and  quietness  and  is  not  limited  to  proving  what 
people  may  have  said  of  him,  as  to  his  being  or  not  being  a 'quiet 
and  peaceable  man,  but  is  entitled  to  inquire  as  to  his  character  from 
those  acquainted  with  him,  and  they  are  authorized  to  speak  from 
his  general  peaceable  and  quiet  conduct,  and  from  not  having  known 
or  heard  anything  to  the  contrary,     (p.  486.) 

CRIMINAL  LAW — Cross-examination  of  Character  Witnesses. 
In  cross-examination  of  witnesses  as  to  the  good  character  of  the  ac- 
cused, it  is  not  permissible  to  prove  that  prior  to  the  commission  of 
the  alleged  crime,  such  witnesses  had  heard  rumors  in  the  community 
of  his  residence  that  he  had  committed  certain  other  crimes,     (p.  487.) 

CBIMINAL  LAW — Proof  of  Venue. — The  venue  in  a  criminal 
case  need  not  be  proved  in  express  terms  when  it  clearly  appears 
from  all  the  evidence  that  the  criminal  transaction  occurred  in  the 
state  and  county  as  alleged  in  the  indictment,     (p.  487.) 

CBIMINAL  LAW — Evidence. — The  state  cannot  give  evidence 
in  chief  to  prove  other  crimes  committed  by  the  accused  in  support 
of  the  charge  in  the  indictment,  nor  as  reflecting  on  the  character 
of  the  accused,     (p.  488.) 

CBIMINAL  LAW — Evidence — Trailing  of  Bloodhounds. — To 
render  competent  evidence  of  the  acts. and  conduct  of  a  bloodhound 
in  following  the  tracks  of  one  accused  of  crime,  a  proper  preliminary 
foundation  must  be  laid.  To  establish  such  foundation  it  must  be 
shown  that  the  particular  dog  used  was  trained  and  tested  in  track- 
ing human  beings,  and  by  experience  had  been  found  reliable  in  such 
cases,  and  that  such  dog,  so  trained,  was  laid  on  the  trail  of  accused, 
whether  it  was  visible  or  invisible,  at  a  point  where  the  circumstances 
tended  clearly  to  show  that  the  guilty  party  had  been  or  upon  a 
track  which  the  circumstances  indicated  to  have  been  made  by  him. 
This  foundation  may  be  strengthened  by  proof  of  pedigree,  purity  of 
blood,  or  the  exalted  standing  of  the  dog  in  the  performance  of  such 
peculiar  work.     (p.  496.) 

J.  L.  McDowell  prosecuting  attorney,  J.  Glenn    and  T,  H. 
Wheeler,  for  the  plaintiff  in  error. 

R.  M.  Voorhees,  J.  C.  Adams  and  J.  C.  Dougherty,  for  the 
defendant  in  error. 

_  **  PRICE,  J.  The  defendant  in  error  was  indicted  by  the 
grand  jury  of  Coshocton  county  at  the  January  term  of 
the  court  of  common  pleas  for  the  year  1906,  for  killing 
Katherine  Hughes,  a  neighbor,  and  wife  of  Simon  Hughes. 
The  indictment  contains  three  counts,  to  which  the  accused 
plead  not  guilty,  and  he  was  tried  on  the  issue  joined  as  to 
each  count. 
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The  first  count  charges  the  killing  through  deliberate  and 
premeditated  malice ;  that  he  assaulted  the  deceased  with  a 
certain  blunt  instrument  which  he  held  with  his  two  hands, 
and  that  he  unlawfully,  purposely  and  with  deliberate  and 
premeditated  ^®  malice,  did  strike,  beat  and  wound  the  said 
Katherine  Hughes  with  said  instrument,  prostrating  her 
thereby,  and  that  with  like  malice  and  purpose,  he  then  and 
there  choked  and  suffocated  the  deceased  by  forcing  her 
neck  between  two  saplings,  which  were  so  close  to  each  other 
that  their  pressure  toward  each  other  choked  and  strangled 
her.  The  methods  of  accomplishing  the  death  are  minutely 
described  in  this  part  of  the  indictment,  which  alleges  that 
the  crime  was  committed  in  Coshocton  county,  Ohio,  on  the 
twenty-eighth  day  of  June,  1905. 

The  second  count  charges  the  killing  by  same  acts  of  vio- 
lence, while  the  accused  was  perpetrating  a  rape  on  the  said 
deceased.  This  crime,  it  is  alleged,  was  committed  on  the 
twenty-eighth  day  of  June,  1905,  in  said  Coshocton,  state  of 
Ohio. 

The  third  count  charges  the  killing  of  Mrs.  Hughes  on  the 
same  day  and  in  said  county  by  means  of  the  same  instru- 
mentalities, while  the  accused  was  engaged  in  an  attempt  to 
perpetrate  a  rape. 

The  trial  on  these  counts  resulted  in  a  verdict  of  guilty 
as  charged  in  the  third  count  of  the  indictment,  and  a  sen- 
tence of  death  was  pronounced  by  the  trial  court.  A  mo- 
tion for  new  trial,  containing  many  grounds,  was  overruled, 
and  the  case  taken  on  error  to  the  circuit  court,  which  found 
error  in  the  following  particulars,  as  shown  by  the  judgment 
entry : 

"This  cause  came  on  for  hearing  upon  the  petition  in  er- 
ror, the  transcript,  bill  of  exceptions,  and  the  original  papers 
and  pleadings  from  the  ^''  court  of  common  pleas  of  Coshoc- 
ton county,  Ohio,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  the  court  find  that  error  appears  affirmatively 
upon  the  face  of  the  record  to  the  prejudice  of  the  plain- 
tiff in  error,  in  this,  in  cross-examination  of  witnesses  of- 
fered by  the  defendant,  Dickerson,  as  to  character;  error  in 
permitting  witness,  Trego,  to  testify  as  to  what  Mrs.  Hughes 
told  him;  error  in  permitting  witness,  Elijah  Thomas,  to 
testify  that  Mrs.  Hughes  told  him  about  Dickerson  hiding  in 
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the  bushes;  and  error  in  giving  fifth  and  tenth  requests  of 
the  state  to  the  jury, 

"It  is  therefore  considered  by  the  court,  that  the  judg- 
ment aforesaid  be  reversed  and  held  for  naught.  And  said 
cause  is  hereby  remanded  to  said  court  of  common  pleas  for 
such  further  action  as  is  provided  by  law."  The  following 
exceptions  are  noted  in  the  entry : 

"To  all  of  said  findings,  orders  and  judgments  the  defend- 
ant in  error,  by  James  Glenn,  prosecuting  attorney,  excepts. 
And  James  Glenn,  the  prosecuting  attorney  representing  the 
atate,  excepts." 

"Also  comes  the  plaintiff  in  error,  Benjamin  Dickerson, 
and  excepts  to  the  failure  of  the  court  in  not  passing  on 
and  in  not  sustaining  each  and  every  of  the  errors  assigned 
for  the  reversal  of  said  judgment  as  the  same  are  set  forth 
in  his  petition  in  error  in  said  circuit  court;  and  in  failing 
to  find  and  to  sustain  other  errors  set  forth  in  said  peti- 
tion in  error,  and  other  errors  apparent  in  the  record  other 
than  the  errors  specifically  ^®  found  and  set  forth  in  its 
finding,  order  and  judgment  of  reversal  of  said  cause." 

The  petition  in  error  filed  in  the  circuit  court  by  Dicker- 
son  contained  many  assignments  of  error  not  mentioned  in 
the  said  entry,  some  of  which  will  be  noticed  in  the  opin- 
ion. 

The  state  prosecutes  error  to  the  judgment  of  the  circuit 
court,  and  asks  its  reversal  and  the  affirmance  of  the  judg- 
ment of  the  court  of  common  pleas.  The  important  ques- 
tions raised  in  the  record  are  stated  and  discussed  more  fully 
in  the  opinion. 

*''  The  record  made  in  this  case  is  very  voluminous,  only 
a  small  part  thereof  being  printed,  and  its  examination  is 
attended  with  corresponding  *®  labor,  in  order  to  present 
the  various  subjects  of  complaint  by  the  parties.  In  oral 
argument  and  in  briefs  counsel  have  aided  us  in  eliminating 
the  immaterial  and  nonessential  matters  put  in  controversy 
in  the  trial  court,  and  our  aim  now  is  to  settle  the  substantial 
questions  found  in  the  record,  the  proper  disposition  of 
which  will  answer  all  the  purposes  of  this  review. 

As  in  all  cases  where  several  weeks  have  been  consumed 
in  the  trial  of  an  important  case,  irregularities,  inaccuracies 
in  rulings  of  the  court,  and  even  slight  errors  of  judgment 
Am.  St.  Eep.,  Vol.  122—31 
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committed  during  a  heated  contest  can  be  found,  but  if  they 
have  been  cured  by  the  court  in  later  rulings,  or  if  they 
are  innocent  of  any  controlling  influence  on  the  main  issue, 
they  should  not  be  seriously  regarded  by  a  reviewing  court. 
And  so  with  the  record  before  us. 

The  circuit  court  found  but  few  errors  in  the  record,  and 
has  stated  them,  and  we  must  assume  from  the  entry  that 
they  declined  to  reverse  the  judgment  of  the  court  of  com- 
mon pleas  for  any  others  assigned  in  that  court.  The  state 
urges  that  the  circuit  court  erred  in  finding  error  as  it  states 
on  the  record,  and  that  its  judgment  should  be  reversed  and 
that  of  the  common  pleas  affirmed  and  enforced.  On  the 
other  hand,  Dickerson  urges  that  the  circuit  court  should 
have  found  error  in  a  number  of  other  particulars,  and  that 
if  it  was  mistaken  as  to  the  grounds  sustained,  there  are 
many  other  grounds  of  reversal  upon  which  the  judgment 
may  be  predicated.  These  grounds  the  defendant  in  error 
has  pointed  out  *®  to  us,  and  they  will  be  considered  in  their 
proper  order. 

We  will  first  notice  the  grounds  of  reversal  found  by  the 
circuit  court.  It  concluded  that  the  trial  court  erred  in 
permitting  witness  Trego  to  testify  as  to  what  Mrs.  Hughes 
(the  deceased)  told  him.  An  examination  of  the  evidence 
of  Mr.  Trego  shows  that  for  some  time  before  the  homicide 
he  was  a  justice  of  the  peace  in  that  township,  and  that 
Dickerson  went  to  the  residence  of  Trego  and  inquired  if 
Mrs.  Hughes  had  been  to  see  him,  the  justice,  "for  law." 
Trego  informed  him  that  he  was  not  at  home  when  she  was 
there,  and  Dickerson  remarked:  "You  need  not  give  her  law 
on  what  she  was  after."  Mr.  Trego  did  not  testify  to  any 
conversation  with  Mrs.  Hughes ,  for  he  had  none,  being  from 
home  when  she  called.  We  surmise  that  Dickerson  had 
heard  in  some  way  that  Mrs.  Hughes  would  consult  Justice 
Trego  about  his  conduct  toward  her;  or,  that  she  had  con- 
sulted him  on  the  subject.  Hence,  the  visit  of  Dickerson  to 
ascertain  what  she  had  done.  We  see  no  impropriety  in 
permitting  the  justice  to  tell  of  this  visit  and  what  Dick- 
erson said  while  there.  This  was  but  an  item  of  evidence 
which  might  be  considered  with  other  conduct  and  statements 
of  the  accused  relating  to  any  trouble  or  hostile  feeling  be- 
tween them. 
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Again,  the  circuit  court  held  that  the  common  pleas  erred 
in  *' permitting  Elijah  Thomas  to  testify  that  Mrs.  Hughes 
told  him  about  Dickerson  hiding  in  the  bushes."  The  resi- 
dence of  Mrs.  Hughes  was  not  far  from  that  of  Dickerson 
and  his  family,  and  Mr.  Thomas  was  the  father  of  ^**  IMrs. 
Hughes  and  lived  with  her  and  her  husband.  It  is  inti- 
mated that  some  time  prior  to  the  homicide,  Dickerson  had 
annoyed  Mrs.  Hughes  with  improper  solicitations,  or  atten- 
tions, which  were  resented  by  her.  On  the  occasion  re- 
ferred to,  the  witness,  Elijah  Thomas,  in  answer  to  an  in- 
quiry, stated  what  Mrs.  Hughes  said  about  seeing  Dicker- 
son  hiding  in  the  bushes  near  the  Hughes  residence.  But, 
as  we  read  the  record,  the  court  promptly  and  distinctly 
ruled  that  part  of  the  answer  from  the  jury  and  gave 
mandatory  instruction  that  such  evidence  must  not  be  con- 
sidered. On  page  66  of  the  portion  of  record  printed,  the 
trial  court  said  to  witness  Thomas:  ''What  Kate  (Mrs. 
Hughes)  told  you  is  stricken  out,  and  also  that  'Dickerson 
was  down  hid  in  the  brier  patch';  that  is  struck  out — what 
the  witness  said  about  that,  and  the  jury  will  disregard  those 
statements  that  I  have  struck  out."  The  court  intervened 
soon  as  practicable  to  prevent  the  incompent  answer  being 
made,  and  after  it  was  made,  promptly  exercised  the  right 
to  strike  it  from  the  consideration  of  the  jury.  These  two 
particular  instances  of  alleged  incompetent  testimony  are  not 
well  grounded  and  were  not  sufficient  to  justify  the  revers- 
ing judgment. 

The  lower  court  also  found  error  in  the  latitude  allowed 
the  state  in  the  cross-examination  of  defendant's  character 
witnesses.  Many  witnesses  were  examined  and  cross-ex- 
amined on  this  subject,  and  a  large  part  of  the  vast  record 
is  taken  up  with  the  questions  and  answers.  We  can  only 
select  some  fair  samples  from  the  record,  •**  which  will  be 
sufficient  to  show  the  general  field  of  controversy. 

G.  F.  McConnel,  perhaps  the  first  character  witness  called 
by  the  accused,  testified  to  an  acquaintance  with  Dickerson 
of  twenty-five  years;  that  he  had  frequently  met  him,  some- 
times in  public  gatherings  and  places.  Objections  to  several 
questions  propounded  to  this  witness  were  sustained,  be- 
cause of  either  the  form  of  the  question  or  a  lack  of  suffi- 
cient knowledge  to  answer  as  to  character  of  the  accused. 
Efforts  to  qualify  witness  were  pursued,  and  finally  the  fol- 
lowing question  was  permitted  and  answered : 
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"Q.  During  the  last  fifteen  years  and  prior  to  June  28, 
1905,  have  you  been  at  places,  gatherings,  or  in  company 
with  Benjamin  Dickerson,  or  not?"  Objection  overruled  and 
exception.     "A.  I  have." 

**Q.  From  your  own  knowledge  of  Benjamin  Dickerson, 
gained  by  means  of  associating  and  seeing  him,  as  you  have 
answered  in  your  former  answers,  what,  so  far  as  your  knowl- 
edge, is  his  general  character  prior  to  June  28,  1905,  for 
peace  and  quietness?    A.  "Well,  it  is  good. 

**Q.  Good  as  men  in  general?  A.  Yes,  sir,  I  believe  it 
is." 

The  witness  was  then  taken  on  cross-examination  as  to  the 
extent  of  the  acquaintance,  and  the  state  asked  witness  about 
certain  reports  in  the  neighborhood  concerning  evil  things 
that  the  defendant  had  done.     Here  is  an  instance: 

"Q.  You  know  A.  L.  Reed?    A.  Yes,  sir. 

"Q.  You  heard  that  he  gave  away  a  bird  dog  to  keep  Ben 
from  stealing  the  dog,  did  you  not,  ^^  prjor  to  June  28th? 
A.  I  have  no  knowledge  of  ever  hearing  of  it,  of  Al.  Reed 
giving  a  dog  to  keep  him  from  stealing  it. 

'  *  Q.  You  heard  prior  to  June  28,  1905,  that  Ben  Dickerson 
and  his  brother  Josh  were  accused  of  killing  some  sheep  and 
injuring  some  sheep  of  John  Dickerson  about  twenty  years, 
ago,  didn't  you?     A.    No,  sir. 

•  "Q.  Didn't  you  hear  that  Ben  and  Josh  were  both  blamed 
with  that  prior  to  June  28th,  and  arrested,  brought  into 
town?     A.  No,  sir. 

**Q.  Did  you  hear  that — did  you  ever  hear  prior  to  June 
28th  that  Ben  was  accused  along  with  his  brother  Josh,  or 
accused  along  by  himself,  of  putting  arsenic  or  strychnine 
in  a  crock  of  milk  and  that  when  it  was  churned  by  John 
Dickerson  and  given  to  some  hogs  that  it  killed  several  hogs 
when  they  gave  them  the  buttermilk?     A.  No,  sir." 

These  inquiries  were  followed  up  by  others  of  like  nature, 
and  all  were  objected  to  by  the  accused,  and  the  court  al- 
lowed them  to  go  on  as  before.  The  witness  was  also  inter- 
rogated about  hearing  of  the  defendant  injuring  a  sawmill 
of  Frank  Hardesty,  or  throwing  away  some  of  its  tools. 
Other  witnesses  for  defendant,  who  gave  him  a  good  charac- 
ter, were  asked  about  reports  of  the  misdeeds  of  defendant 
above  referred  to,  and  neighborhood  rumors  about  Dicker- 
son's  conduct.     Some  of  these  witnesses  had  heard  of  the 
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suggested  rumors  of  misconduct,  and  they  were  plied  with 
questions  as  to  whether  they  took  them  into  consideration 
in  making  their  answers  to  the  general  good  character  of 
the  defendant  for  '^^  peace  and  quietness,  and  whether  such 
rumors  would  affect  their  testimony  concerning  his  charac- 
ter. These  rumors  mentioned  by  counsel  for  the  state  were 
of  various  kinds  and  did  not  embrace  in  most  instances  the 
trait  of  character  involved  in  a  trial  for  homicide.  We 
have  not  space  for  more  extended  quotation  from  the  sev- 
eral cross-examinations  of  the  so-called  character  witnesses. 

It  will  be  observed  that  the  defense  did  not  introduce  evi- 
dence of  his  general  reputation  for  peace  and  a  quiet  dis- 
position, and  counsel  for  the  state  seems  to  think  that  that 
was  the  only  proper  course  of  inquiry,  and  seeks  to  justify 
the  cross-examinations  by  applying  them  to  the  course  of 
inquiry  which  the  defense  should  have  adopted,  namely,  to 
establish  general  reputation. 

This  brings  up  the  question:  May  the  accused,  under  a 
charge  of  homicide,  introduce  evidence  of  his  good  charac- 
ter as  to  the  trait  involved  in  the  charge? 

There  is  no  doubt  that  counsel  and  even  courts  have  some- 
times forgetfully  treated  character  and  reputation  as  synony- 
mous, and  a  want  of  a  clear  knowledge  or  recollection  of  the 
difference  between  the  two  often  leads  to  mistake  in  apply- 
ing correct  rules  to  regulate  the  admission  of  evidence  of  one 
or  the  other.  Character  of  a  person  is  that  which  he  really 
is,  rather  than  what  he  is  reputed  to  be,  and  we  think  the 
accused  is  not  confined  to  his  reputation  for  a  certain  trait 
of  character  involved  in  the  charge,  but  may,  by  those  most 
intimate  with  him  during  a  course  of  years,  spread  before 
the  jury  his  real  self,  touching  the  ^^  quality  of  conduct  in- 
volved in  the  issue.  Such  familiar  and  intimate  acquaintance 
may  enable  his  neighbors  to  read  him  as  they  would  a  familiar 
book. 

If  we  look  to  the  text-books  we  see  the  right  of  introduc- 
ing proof  of  good  character  recognized:  See  3  Greenleaf  on 
Evidence,  sec.  25.  There  it  is  said:  "Upon  the  admissibility 
of  evidence  of  character,  whether  of  the  prisoner  or  of  the 
party  on  whom  the  crime  is  alleged  to  have  been  committed, 
there  has  been  some  fluctuation  of  opinion.  Evidence  of  the 
prisoner's  good  character  was  formerly  held  to  be  admissible, 
in  favorem  vitae,  in  all  cases  of  treason  and  felony;  but 
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this  reason  is  now  no  longer  given,  the  true  question  being, 
whether  the  character  is  in  issue.  *I  cannot,  in  principle,' 
said  Mr.  Justice  Patterson,  'make  any  distinction  between 
evidence  of  facts  and  evidence  of  character.  The  latter  is 
equally  laid  before  the  jury  as  the  former,  as  being  relevant 
to  the  question  of  guilty  or  not  guilty.  The  object  of  laying 
it  before  the  jury  is  to  induce  them  to  believe,  from  the  im- 
probability that  a  person  of  good  character  should  have  eon- 
ducted  himself  as  alleged,'  "  etc. 

See,  also,  section  3039,  Elliott  on  Evidence,  where  it  is 
said:  "It  is  the  general  rule  that  the  defendant's  good  char- 
acter or  reputation  for  peace  and  quiet  is  admissible  in  his 
favor.  But  the  evidence  must  be  confined,  in  general,  to 
the  trait  involved  in  the  crime  charged,"  etc.  Also  section 
2721  from  the  same  authority.  Further  citations  to  text- 
books is  not  necessary,  for  this  court  has  long  ago  considered 
and  passed  upon  the  question.  '^^  In  Gandolfo  v.  State,. 
11  Ohio  St.  114,  we  have  the  following  as  the  third  section 
of  the  syllabus: 

"A  defendant  who,  by  the  nature  of  the  issue,  is  entitled 
to  give  evidence  of  his  character  for  peace  and  quietness,  is 
not  limited  to  proving  what  people  may  have  said  of  him, 
as  to  his  being  or  not  being  a  quiet  and  peaceable  man,  but 
is  entitled  to  inquire  as  to  his  character  from  those  acquainted 
with  him,  and  they  are  authorized  to  speak  from  his  gen- 
eral peaceable  and  quiet  conduct,  and  from  not  having  known 
or  heard  anything  to  the  contrary":  See,  also.  Griffin  v. 
State,  14  Ohio  St.  55. 

It  seems  from  the  nature  and  form  of  the  questions  pro- 
pounded by  the  defendant  to  his  character  witnesses  that 
he  followed  the  light  of  the  above  case,  and  the  trial  court 
should  have  recognized  it  much  earlier  in  the  progress  of  the 
trial. 

But  the  cross-examinations  were  conducted  as  if  these  wit- 
nesses had  been  testifying  to  the  general  reputation  of  the 
accused,  and  they  were  asked  concerning  alleged  rumors 
and  reports  in  the  community  about  this  and  that  miscon- 
duct or  criminal  act  of  the  accused.  This  course  of  proce- 
dure was  strenuously  objected  to  at  every  step.  Then  what 
foUowed?  The  state  having  thrust  these  rumored  offenses 
into  the  cross-examination  to  the  extent  of  page  after  page, 
the  accused  or  his  counsel  thought  it  necessary  to  refute  the 
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insinuations,  and  he  was  called  to  the  stand  and  interrogated 
as  to  the  truth  or  falsity  of  all  of  these  various  rumors.  Thus 
was  the  record  expanded  with  immaterial  and  incompetent 
testimony,  ^^  which  could  only  tend  to  cloud  the  real  issue 
and  confuse  the  jury.  The  circuit  court  correctly  held 
against  such  lines  of  cross-examination,  and  that  the  error 
in  this  regard  was  ground  of  reversal. 

It  is  urged  by  defendant  in  error  that  the  circuit  court 
should  have  found  further  grounds  of  reversal  in  addition 
to  those  stated  in  the  entry,  and  he  had  his  exceptions  to  not 
so  finding  entered  of  record.  As  one  of  the  additional 
grounds,  it  is  said  there  was  no  proof  of  the  venue  of  the 
crime,  and  what  is  claimed  to  be  the  only  evidence  on  the 
subject  is  copied  in  one  of  the  briefs  for  defendant  in  error. 
In  answer  to  direct  questions,  the  coroner  testified  for  the 
state  that  he  found  the  dead  body  in  a  certain  township 
and  that  the  township  is  in  Coshocton  county.  But  he  was 
not  asked  to  state,  nor  did  he  say,  that  Coshocton  county  is  in 
the  state  of  Ohio.  We  are  not  disposed  to  encourage  the 
lax  method  of  establishing  the  venue  adopted  in  this  case, 
but  from  the  evidence  set  out  and  the  main  facts  as  to  loca- 
tion and  description  contained  in  other  parts  of  record,  we 
think  the  point  is  not  well  taken.  It  clearly  appears  from 
all  the  evidence  that  the  criminal  transaction  occurred  in 
the  state  of  Ohio.  The  venue  need  not  be  proved  in  ex- 
press terms,  where  the  evidence  is  such  in  the  state's  case, 
that  no  other  inference  can  be  reasonably  drawn  by  the 
jury :  Tinney  v.  State,  111  Ala.  74,  20  South.  597. 

Another  complaint  of  the  trial  court  relates  to  the  ad- 
mission of  evidence  that  about  two  weeks  before  the  death 
of  Mrs.  Hughes,  the  house  in  ^''  which  she  was  residing 
was  burned,  and  that  evidence  was  admitted  tending  to 
prove  that  it  was  set  on  fire  by  Dickerson.  The  fire  oc- 
curred in  the  forenoon  when  all  the  family  were  absent. 
Mrs.  Hughes  had  gone  with  one  of  her  children  to  the  house 
or  spring  of  a  neighbor  to  get  water.  Her  father  was  in 
sight  of  the  house  and  so,  perhaps,  was  Mrs.  Hughes.  Their 
attention  was  called  to  the  fact  that  their  house  was  on  fire. 
Dickerson  was  not  seen  at  or  about  the  house,  but  one  or 
more  testified  to  seeing  him  coming  from  that  direction,  and 
looking  back  as  he  crossed  a  fence.  The  fact  was  also  in- 
troduced that  he  did"  not  go  to  the  fire  after  its  discovery 
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and  assist  in  trjdng  to  save  the  building  and  its  contents^ 
as  did  other  neighbors.  On  the  evidence  in  the  record  it 
would  be  difficult  to  convict  Dickerson  of  the  incendiary  act, 
but  the  court  admitted  it  on  the  theory,  it  is  supposed,  that 
the  fire  might  have  furnished  a  motive  for  committing  the 
homicide. 

The  house  did  not  belong  to  Mrs.  Hughes,  but  belonged  to 
her  father,  Elijah  Thomas,  although  occupied  by  both  fam- 
ilies; and  the  question  is,  Should  the  state  be  permitted  to 
introduce  the  evidence  tending  to  prove  the  arson  on  the 
issue  joined  on  either  count  of  the  indictment?  It  is  argued 
that  the  evidence  was  competent  under  the  first  count  where- 
in it  is  charged  the  killing  was  done  with  a  blunt  instrument 
and  other  violent  means,  and  that  the  acts  which  produced. 
death  were  accompanied  with  deliberate  and  premeditated 
malice  and  purpose  to  kill.  It  is  not  seriously  claimed  that 
such  evidence  was  competent  ^^  under  the  second  or  third 
counts,  inasmuch  as  the  killing  is  alleged  to  have  occurred 
while  perpetrating  or  attempting  to  perpetrate  a  rape.  Was 
the  evidence  competent  under  the  first  count  1  If  not,  it  could 
not  be  under  either  of  the  others.  To  justify  its  admission 
to  show  or  reflect  on  the  question  of  motive,  it  has  been  inti- 
mated that  Dickerson  knew  that  Mrs.  Hughes  saw  him  set 
the  fire ;  or  that  he  was  near  by  when  it  was  discovered ;  or 
that  he  in  some  way  heard  that  she  saw  him  in  close  proximity 
to  the  fire,  and  that  in  either  case  it  became  an  object  for  him 
to  destroy  her  evidence  by  destroying  her.  We  find  nothing 
in  the  record  to  establish  by  competent  evidence,  that  Dick- 
erson knew  that  Mrs.  Hughes  saw  him  in  guilty  connection 
with  the  firing  of  the  house.  Whatever  evidence  there  is 
relates  as  forcibly  to  Thomas  and  several  others  who  saw 
as  much  as  she  did,  and  there  appears  no  good  reason  why 
the  motive  to  suppress  or  destroy  testimony  should  apply 
to  her  more  particularly  than  to  the  others  who  knew  fully 
as  much.  On  a  retrial,  the  state  may  be  able  to  clear  up  this 
situation,  but  it  is  not  satisfactory  to  us,  as  the  record  now 
stands. 

The  state  cannot  give  evidence  to  prove  other  crimes  in 
support  of  the  charge  in  the  indictment,  nor  in  chief,  as  re- 
flecting on  the  character  of  the  prisoner.  In  Barton  v.  State, 
18  Ohio,  221,  it  is  held  that  on  the  trial  of  one  for  larceny, 
it  is  error  to  admit  evidence  for  the  purpose  of  proving  that 
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just  before  the  defendant  committed  the  act  for  which  he  is 
being  tried,  he  committed  '^^  another  larceny.  The  reasons 
for  the  holding  have  some  weight  on  the  question  here. 

To  the  same  effect  is  Coble  v.  State,  31  Ohio  St.  100.  True, 
the  former  assaults  introduced  in  the  last  case  had  not  been 
made  upon  the  person  who  was 'the  victim  of  the  assault  un- 
der investigation;  but  they  were  claimed  to  be  crimes  of 
like  character,  but  the  court  held  their  proof  was  inadmis- 
sible. 

There  are  some  offenses  in  which  scienter  or  guilty  knowl- 
edge may  be  material,  such  as  passing  forged  paper  or  coun- 
terfeit money.  In  such  case  it  is  competent,  for  the  pur- 
pose of  proving  guilty  knowledge,  to  show  that  the  person 
had  in  his  possession  other  spurious  money  or  paper,  or  had 
recently  passed  similar  spurious  money.  In  such  case  thfr 
former  acts  are  pertinent  to  guilty  knowledge,  and  are  of  the 
same  class.  But  here  the  burning  of  the  house  and  the  kill- 
ing of  Mrs.  Hughes  are  crimes  not  of  the  same  class  or  cate- 
gory, and  until  a  better  preliminary  foundation  is  furnished 
than  appears  in  this  record — one  that  connects  the  murder 
with  the  burning  of  the  house  as  its  motive — the  evidence  of 
the  latter  should  not  be  admitted.  There  should  be  some 
logical  connection  between  the  two  crimes. 

But  it  is  said  that  the  jury  did  not  convict  on  the  first 
count,  and  therefore  the  evidence  was  not  regarded  by  the 
jury  as  material,  and  the  prisoner  was  not  prejudiced.  It  is 
true  the  verdict  of  guilty  was  rendered  on  the  third  count, 
which  is  a  charge  of  killing  by  certain  acts  of  violence  while 
attempting  to  perpetrate  a  rape.  Nevertheless,  the  evidence 
was  admitted  generally,  and  *^  the  court  in  passing  on  its 
competency  did  not  restrict  its  application  to  the  first  count, 
nor  did  he  limit  it  in  any  instruction  during  the  trial,  or  in 
the  charge  to  the  jury.  It  was  admitted  and  remained  in  the 
case  until  the  last. 

The  admission  of  this  evidence  on  the  foundation  laid  in 
this  record  was  error  for  which  the  judgment  might  have  been 
reversed. 

It  IS  further  claimed  that  the  judgment  should  have  been 
reversed  because  of  the  admission  of  what  counsel  denomin- 
ate ** bloodhound  testimony."  The  day  after  the  body  of  de- 
ceased was  found,  a  Mr.  Woodward  brought  from  Dayton, 
Ohio,  to  the  scene  of  the  crime  two  dogs,  and  they  were  taken 
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to  the  two  saplings  between  which  the  neck  of  the  deceased 
had  been  found  compressed,  and  given  a  scent  from  them,  and 
their  conduct  is  described  in  relation  thereto;  and  then  they 
were  given  the  scent  of  a  limb  or  branch  that  had  been  by 
some  one  broken  from  one  of  these  saplings,  as  evidenced  by 
fitting  it  to  the  stub  from  which  it  had  been  broken.  The 
dog,  or  dogs,  were  to  some  extent  controlled  by  Mr.  "Wood- 
ward by  means  of  a  leash  attached  to  the  collar  or  harness 
on  the  dog.  Immediately  after  the  scent  of  the  branch  the 
dog  started  on  his  course,  which  was  of  a  devious  character, 
and  finally  went  to  the  house  of  Dickerson,  entered  and  went 
to  a  room  upstairs.  He  was  not  at  home,  but  was  not  far 
away.  The  conduct  of  the  dogs  from  the  giving  of  the  scent 
to  the  entrance  of  the  Dickerson  home  was  submitted  to  the 
jury  on  his  trial.  It  was  admitted  over  his  objection,  and 
the  very  important  question  is  made  that  the  evidence  was 
*^  not  competent.  The  history  and  experience  of  these  ani- 
mals is  given  by  Mr.  Woodward,  who  operated  them  on  this 
occasion,  and  their  conduct  and  acts  are  described  by  him 
and  Mr.  Wilson,  who  claimed  to  have  been  present.  They 
are  contradicted  in  material  respects  by  a  Mr.  Daugherty, 
who  also  claimed  to  have  been  present  on  the  course. 

This  class  of  evidence  is  somewhat  new  to  the  courts,  and 
but  few  cases  involving  it  have  reached  courts  of  last  resort. 
It  enters  this  court  now  for  the  first  time.  Other  courts  of 
final  resort  disagree  upon  the  question,  and  we  are  obliged 
to  settle  it  according  to  the  best  light  of  reason  and  author- 
ity at  our  command. 

The  instance  is  not  one  of  a  dog  testifying,  but  it  is  his 
actions  and  conduct  when  given  the  start  to  a  track,  or, 
more  specially,  the  trail  of  a  human  being  who,  at  a  recent 
date  was  at  the  beginning  of  the  trail,  or  as  claimed  here, 
was  at  the  scene  of  the  crime.  It  seems  true  that  the  day 
before  these  dogs  arrived,  very  many  people,  young  and 
old,  had  trodden  upon  and  over  this  scene,  and  some  had 
experimented  with  the  pressure  of  the  two  saplings  by  plac- 
ing their  own  necks  where,  as  supposed,  the  neck  of  Mrs. 
Hughes  had  been  found.  This  fact  goes  to  the  weight  of 
such  evidence  rather  than  its  competency,  if  it  be  otherwise 
competent. 

Counsel  for  Dickerson  not  only  urge  that  such  evidence  is 
jiot    competent    and    violates    constitutional    guaranties    in 
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favor  of  one  accused  of  crime;  but  also,  if  that  point  is  not 
well  taken,  that  a  sufficient  foundation  or  qualification  had 
not  been  ^^  shown  to  make  the  conduct  of  the  dogs  admis- 
sible. As  to  the  constitutional  question,  it  is  sufficient  to 
saj'  that  the  dogs  were  not  witnesses  whom  the  accused  had 
a  right  to  confront  at  the  trial,  in  any  different  sense  than 
the  tracks  of  a  man  accused  may  be  described  as  to  form, 
size,  or  any  other  characteristic  by  which  he  may  be  identi- 
fied. It  is  like  the  use  of  a  yardstick  in  measuring  goods. 
The  witness  is  he  who  uses  the  stick  to  make  the  measure 
and  it  is  a  mere  instrumentality.  So  runs  the  theory  of  the 
state. 

The  older  text-books  furnish  us  no  light  on  this  subject, 
for  the  reason  that  this  class  of  evidence  is  of  modern  origin, 
in  section  1253  of  Elliott  on  Evidence  we  have  the  views  of 
the  author  stated  as  follows:  "Although  the  subject  does  not 
fall  strictly  within  the  province  of  this  chapter,  yet  the 
question  of  the  admissibility  of  evidence  of  the  actions  of 
bloodhounds  in  following  the  track  of  a  supposed  criminal 
is  not  entirely  foreign  to  the  general  subject  under  consid- 
eration, and  this  seems  a  convenient  place  in  which  to  treat 
it.  There  is  no  certainty  in  such  evidence.  It  is  really 
the  dog  that  is  the  witness,  and  the  evidence  would  seem  to 
be  hearsay  in  this  view,  and  one  court  has  vigorously  main- 
tained, in  a  very  recent  case,  Brott  v.  State,  70  Neb.  395,  97 
N.  W.  593,  that  such  evidence  is  not  admissible.  But  other 
courts  have  agreed  that  it  is  admissible  under,  and  only 
under,  substantially  the  following  conditions:  Even  when  it 
is  shown  that  the  dog  is  of  pure  blood,  and  of  a  stock  char- 
acterized by  acuteness  of  scent  and  power  of  discrimination, 
it  must  also  be  shown  by  preliminary  evidence  ^  that  the 
dog  in  question  is  possessed  of  these  qualities,  and  has  been 
trained  or  tested  in  their  exercise  in  the  tracking  of  human 
beings;  and  it  must  also  appear  that  the  dog  so  trained  and 
tested  was  laid  on  the  trail,  whether  visible  or  not,  concern- 
ing which  testimony  has  been  admitted,  at  a  point  where  the 
circumstances  tend  clearly  to  show  that  the  guilty  party 
had  been,  or  upon  a  track  which  such  circumstances  indicate 
to  have  been  made  by  him":  Citing  Pedigo  v.  Common- 
wealth, 103  Ky.  41,  82  Am.  St.  Rep.  566,  44  S.  W.  143,  42 
L.  R.  A.  432;  Davis  v.  State,  46  Fla.  137,  35  South.  76; 
Hodge  V.  State,  98  Ala.  10,  39  Am.  St.  Rep.  17,  13  South. 
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385 ;  State  v.  Hall,  1  Ohio  Dec.  147 ;  Simpson  v.  State,  111 
Ala.  6,  20  South.  572. 

We  will  give  attention  to  the  cases  which  recognize  the 
class  of  evidence  under  consideration.  The  case  of  Pedigo 
V.  Commonwealth,  103  Ky.  41,  82  Am.  St.  Rep.  566,  44  S. 
W.  143,  32  L.  R.  A.  432 ;  was  decided  in  1898  by  a  divided 
court,  one  of  the  seven  judges  composing  the  court  dissent 
ing  in  a  very  vigorous  opinion.  The  majority  of  the  court 
sanctioned  the  admissibility  of  testimony  as  to  trailing  by 
bloodhounds,  but  circumscribed  its  admissibility  so  that  its 
use  may  be  very  limited.  The  proposition  is  that  "testi- 
mony as  to  trailing  by  bloodhounds  of  one  charged  with 
crime  may  be  permitted  to  go  to  the  jury  for  what  it  is 
worth  as  one  of  the  circumstances  which  may  tend  to  con- 
nect the  defendant  with  the  crime,  when  it  is  shown  by  some 
one  having  personal  knowledge  of  the  fact  that  the  dog  in 
question  is  of  pure  blood  and  of  a  stock  characterized  by 
acuteness  of  scent  and  power  of  discrimination,  is  itself  pos- 
sessed of  these  qualities  and  has  been  trained  or  tested  in 
their  exercise  in  the  tracking  of  human  beings,  and  that  the 
dog  so  trained  **  and  tested  was  laid  on  the  trail,  whether 
visible  or  not,  concerning  which  testimony  has  been  ad- 
mitted, at  the  point  where  the  circumstances  tend  clearly  to 
show  that  the  guilty  party  had  been,  or  upon  a  track  which 
such  circumstances  indicate  to  have  been  made  by  him. '^ 
The  court,  on  page  50,  after  stating  the  above  rule,  said : 
"When  not  so  indicated,  the  trial  court  should  exclude  the 
entire  testimony  in  that  regard  from  the  jury."  The  case 
sets  out  the  evidence  upon  which  the  commonwealth  relied 
to  show  that  the  accused  had  been  at  the  scene  of  the  crime 
and  at  the  point  where  the  dog  was  given  the  scent,  and  the 
reasons  why  this  species  of  dog  is  selected  to  trail  a  man  are 
fully  stated  in  the  majority  opinion  in  that  case,  and  we 
will  not  repeat  them  here. 

The  case  quoted  from  followed  the  reasoning  of  Hodge  v. 
State,  98  Ala.  10,  39  Am.  St.  Rep.  17,  13  South.  385,  except 
that  the  preliminary  qualification  of  the  dog  in  the  latter 
case  is  somewhat  less  stringent.  The  court  states  the  rule 
of  qualification  as  follows:  "When  a  dog  trained  to  follow 
human  tracks  is,  a  short  time  after  the  commission  of  a 
homicide,  put  upon  the  trail  of  a  person  suspected  of  the 
crime,  and  follows  it  to  the  house  of  the  defendant,  this  fact 
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may  be  given  in  evidence,  along  with  the  evidence  of  several 
witnesses  that  the  tracks  found  at  the  scene  of  the  homicide 
were  followed  and  identified  along  the  precise  route  traced 
by  the  dog  up  to  the  house  of  the  defendant,  where  he  was 
shown  to  have  been  that  night  after  the  killing,  as  a  circum- 
stance, along  with  all  the  other  evidence,  tending  to  connect 
the  defendant  with  the  crime."  The  court  says  in  the  opin- 
ion the  evidence  showed  ^^  that  the  dog  thus  trained  was 
within  a  very  short  time  after  the  homicide  put  upon  the 
tracks  of  the  person  toward  whom  all  the  circumstances 
strongly  pointed  as  the  guilty  agent,  and  that  the  dog,  as  if 
following  these  tracks  or  trailing,  went  to  the  house  of  the 
defendant. 

In  the  year  1903  this  question  was  before  the  supreme 
court  of  Florida  in  Davis  v.  State,  46  Fla.  137,  35  South. 
76.  The  third  paragraph  of  the  syllabus,  which  was  pre- 
pared by  the  court,  reads:  "Testimony  as  to  the  action  of 
dogs  in  following  the  trail  of  a  supposed  criminal  from  the 
scene  of  a  crime  is  admissible  in  evidence,  provided  such  pre- 
liminary proof  be  given  of  the  qualities  and  training  of  the 
dogs  as  to  show  that  reliance  may  reasonably  be  placed  upon 
their  accuracy  in  following  the  trail  of  a  human  being." 
In  the  opinion  of  the  court,  by  Cockrell,  J.,  it  is  said,  "there 
should  first  be  testimony  from  some  person  who  has  per- 
sonal knowledge  of  the  fact  that  the  dog  used  has  an  acute- 
ness  of  scent  and  power  of  discrimination  which  have  been 
tested  in  the  tracking  of  human  beings.  The  intelligence, 
training  and  purity  of  breed,  are  all  proper  matters  for 
consideration  in  determining  the  admissibility  of  such  evi- 
dence, as  is  also  the  behavior  of  the  dog  in  following  the 
track  pointed  out.  In  the  record  before  us  there  is  no  proof 
of  the  breed  of  the  dogs,  and  while  there  is  proof  that  they 
had  been  trained  for  six  months,  there  is  no  proof  that  they 
were  trained  in  the  tracking  of  human  beings.  It  is  ques- 
tionable whether  this  is  sufficient." 

But  as  the  case  had  to  be  reversed  on  other  ®"  grounds, 
the  admission  of  the  evidence  referred  to  was  not  made  a 
ground  of  reversal. 

In  1904  a  similar  question  was  before  the  court  of  crimi- 
nal appeals  of  Texas,  in  the  case  of  Parker  v.  State,  46  Tex. 
Cr.  Rep.  461,  108  Am.  St.  Rep.  1021,  80  S.  W.  1008.  The  rule 
there  laid  down  is  differently  worded,  but  not  much  differ- 
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ent  in  substance.  It  is:  "Where  the  track  assumed  to  bo 
that  of  the  murderer,  and  which  the  circumstances  in  evi- 
dence tend  to  show  was  his  track,  was  pointed  out  to  a  dog 
of  the  hound  species,  who  was  trained  in  trailing  tracks  of 
human  beings,  and  the  dog  trailed  this  track  from  where  it 
was  pointed  out  to  him  to  the  residence  of  the  defendant, 
some  mile  and  a  half,  and  the  course  of  his  pursuit  of  the 
track  was  followed  by  witnesses  who  testified  in  the  case, 
and  showed  that  the  dog  followed  this  track  which  they  saw 
upon  the  ground  and  described,  such  character  of  testimony 
was  held  to  be  admissible."  The  facts  entering  into  the 
preliminary  proof  in  the  latter  case  vary  from  those  ap- 
pearing in  either  of  the  former  cases,  but  the  court  was 
passing  on  the  sufficiency  of  the  preliminary  proof  in  that 
case,  rather  than  endeavoring  to  formulate  a  general  rule. 
It  is  argued  that  there  are  cases  holding  a  contrary  doctrine, 
namely.  State  v.  Moore,  129  N.  C.  494,  39  S.  E.  626,  55 
L.  R.  A.  96;  McClurg  v.  Brenton,  123  Iowa,  368,  101 
Am.  St.  Rep.  323,  98  N.  W.  881,  65  L.  R.  A.  519,  and 
Brott  V.  State,  70  Neb.  395,  97  N.  W.  593.  But  an  ex- 
amination of  two  of  those  cases,  and  particularly  the  facts 
upon  which  they  rest,  dispels  the  claimed  antagonism.  In 
State  V.  Moore,  129  N.  C.  494,  39  S.  E.  626,  55  L.  R.  A.  96,  the 
third  branch  of  the  syllabus  is,  that  "the  evidence  in  this  ease 
of  the  trailing  by  a  bloodhound  should  not  have  been  *^  ad- 
mitted." But  what  was  the  evidence  in  this  case?  The  con- 
duct of  the  dog  itself  showed  that  his  trailing  was  unreliable 
and  that  he  did  not  possess  the  live  and  acute  instinct  so  nec- 
essary to  reliably  trail  human  beings.  After  reviewing  the 
evidence  upon  the  character  of  the  dog  and  his  conduct,  the 
court  sums,  up  on  page  502,  as  follows :  "  In  this  case  there  is 
no  evidence  to  connect  the  circumstances  of  the  baying  of 
the  two  defendants,  or  either  of  them,  with  the  making  of 
the  tracks  at  the  time  the  larceny  was  committed;  nor  is 
there  any  evidence  that  the  dog  scented  any  that  were  made 
by  either  of  the  defendants;  nor  is  there  any  way  to  ascer- 
tain that  fact.  The  evidence  failing  to  become  a  circum- 
stance to  connect  the  defendants  with  the  crime,  .... 
there  was  error  in  admitting  it."  It  seems  clear  that  the 
court  so  ruled  because  the  defective  preliminary  proof  of 
qualification  of  the  dog  and  his  conduct  on  the  trail  and  at 
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its  close,  lead  to  the  opinion  that  the  evidence  of  the  trailing 
should  not  have  been  admitted. 

McClurg  V.  Brenton,  123  Iowa,  368,  101  Am.  St  Rep.  323, 
98  N.  W.  881,  65  L.  R.  A.  519,  is  a  case  where  an  action  was 
commenced  to  recover  damages  for  an  unlawful  search  of 
plaintiff's  premises.  The  search  was  made  without  war- 
rant, for  the  discover^'-  of  alleged  stolen  property,  but  by  an 
officer  of  the  law.  The  court  say  in  branch  three  of  the 
syllabus:  "Evidence  in  an  action  for  wrongful  search  as  to 
conduct  of  hounds  used  to  track  the  thief  is  only  admissible 
on  the  question  of  malice,  in  mitigation  of  damages."  And 
in  the  fourth  clause  it  is  said:  "In  an  action  for  an  unlaw- 
ful search  aided  by  the  use  of  hounds,  evidence  as  to  ®®  the 
breeding  and  training  of  the  dogs,  letters  indorsing  their 
usefulness  and  stories  concerning  their  ability,  are  inadmis- 
sible." Wliy?  The  court  says  on  pages  371,  372:  "The 
mere  fact  that  a  man  is  an  officer,  whether  of  high  or  low 
degree,  gives  him  no  more  right  than  is  possessed  by  the 
ordinary  private  citizen  to  break  in  upon  the  privacy  of  a 
home  and  subject  its  occupants  to  the  indignity  of  a  search 
for  the  evidence  of  crime,  without  a  legal  warrant  procured 
for  that  purpose.  No  amount  of  incriminating  evidence, 
whatever  its  source,  will  supply  the  place  of  such  warrant. 
At  the  closed  door  of  the  home,  be  it  palace  or  hovel,  even 
bloodhounds  must  wait  till  the  law,  by  authoritative  process, 
bids  it  open."  In  another  part  of  the  opinion  it  is  said: 
"But  in  an  action  for  an  unlawful  search,  it  is  no  defense 
whatever  to  say  that  plaintiff  was  a  thief,  or  did  in  fact  have 
stolen  property  on  the  premises.  The  fact  may  be  admitted 
but  the  right  of  action  remains."  It  is  quite  easy  to  see 
why  the  court  held  against  the  evidence  offered. 

Brott  V.  State,  70  Neb.  395,  97  N.  W.  593,  as  we  read  the 
case,  is  against  the  admission  of  the  conduct  of  bloodhounds, 
and  perhaps  under  any  circumstances.  According  to.  the 
opinion  in  that  case,  the  court,  as  then  constituted,  had  no 
faith  in  such  evidence  and  regarded  its  admission  as  dan- 
gerous to  the  rights  of  an  accused  party.  It  must  be  ad- 
mitted that  some  reasons  advanced  for  the  conclusion 
reached  are  forcible  and  calculated  to  excite  great  caution, 
if  not  entire  distrust,  although  they  are  couched  in  language 
of  unsparing  sarcasm.  But  we  think  that  from  a  compar- 
ison of  the  views  ®®  expressed  by  the  different  courts  from 
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whom  we  have  quoted  there  may  be  deduced  a  rule  which, 
until  shown  untrustworthy,  may  be  followed  in  cases  where 
this  class  of  evidence  is  offered.  It  is  apparent  that  before 
the  acts  and  conduct  of  the  dog  can  be  shown,  a  proper  pre- 
liminary foundation  must  be  laid,  and  to  establish  such 
foundation  it  must  be  shown  that  the  particular  dog  used 
was  trained  and  tested  in  tracking  human  beings,  and  by 
experience  had  been  found  reliable  in  such  cases;  that  the 
dog  so  trained  was  laid  on  the  trail,  whether  it  was  visible 
or  invisible,  at  a  point  where  the  circumstances  tended 
clearly  to  show  that  the  guilty  party  had  been,  or  upon  a 
track  which  the  circumstances  indicated  to  have  been  made 
by  him.  In  addition  to  this  the  reliability  of  the  dog  must 
be  proved  by  a  person  or  persons  having  personal  knowledge 
thereof.  This  foundation  may  be  strengthened  by  proof  of 
pedigree,  purity  of  blood,  or  the  exalted  standing  of  his 
breed  in  the  performance  of  such  peculiar  work. 

The  charge  of  the  court  upon  this  subject  seems  to  have 
been  full  and  fair,  and  is  not  seriously  complained  of. 

After  all,  it  is  the  human  testimony  that  makes  the  trail- 
ing done  by  the  animal  competent,  and  its  actions  are  de- 
scribed by  human  testimony,  just  as  it  would  describe  the 
operations  of  a  piece  of  intricate  machinery.  When  the 
above  foundation,  or  one  similar  in  effect  and  efficiency  is 
laid,  the  acts  of  the  animal  may  be  described.  But  the 
court,  when  such  evidence  is  admitted,  should  explain  its 
purpose  and  limitations  to  the  ''**  jury,  in  order  that  they 
may  not  be  unduly  impressed  thereby. 

There  was  some  evidence  in  this  case  as  to  the  training 
of  the  dog  and  of  his  acuteness,  and  tending  to  prove  that 
Dickerson  had  been  seen  in  the  bushes  close  to  where  the 
body  was  found;  of  tracks  leading  from  the  scene  which 
were  followed  by  witnesses  contemporaneously  with  the 
trailing  by  the  dog.  "We  do  not  think  it  necessary  or  proper 
to  comment  upon  its  sufficiency  now,  but  content  ourselves 
with  submitting  the  best  rule  we  can  formulate,  which  should 
govern  when  the  case  is  retried. 

The  circuit  court  was  of  the  opinion  that  requests  5  and 
10  made  by  the  state  and  given  to  the  jury  should  not  have 
been  given.  If  the  objection  to  them  consists  in  their  be- 
ing mere  abstract  propositions  of  law,  it  may  be  well  taken, 
for  such  is  their  character  j  but  giving  one  or  more  abstract 
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propositions  is  not  always  error.  The  balance  of  the  charge 
may  cure  the  fault. 

The  court  was  less  fortunate  in  the  use  of  language  we 
find  in  the  general  charge  on  page  438  of  the  printed  part 
of  the  record. 

"In  a  civilized  state  like  this,  it  is  absolutely  essential  to 
the  preservation  of  social  order  that  the  law  should  be  en- 
forced, and  especially  in  cases  where  acts  of  violence  have 
been  done.  The  laws  must  be  obeyed,  violators  of  the  law 
must  be  punished;  and  you  as  jurors  would  be  faithless  to 
your  trust  if  you  should  return  a  verdict  of  acquittal  in  this 
case  when  the  facts  demand  a  conviction  of  the  prisoner. 

"It  is  equally  important  that  innocence  should  ''*  not  be 
punished.  You  were  impaneled,  not  for  vengeance,  but  to 
subserve  the  ends  of  public  justice;  and  you  would  be  dis- 
loyal to  your  obligations  if  you  should  find  the  prisoner 
guilty  when  the  evidence  required  his  acquittal." 

The  wording  of  these  statements  may  have  been  a  mere 
inadvertence,  but  coming  from  the  court  so  near  the  close 
of  the  charge,  it  is  more  than  probable  that  they  had  a  pre- 
judicial influence. 

Other  errors  in  the  record  have  been  pressed,  but  we  do 
not  regard  them  as  material. 

The  judgment  of  the  circuit  court  is  affirmed. 

Shauck,  C.  J.,  Summers  and  Davis,  JJ.,  concur. 

Evidence  of  Trailing  Persons  bj  bloodhounds,  in  criminal  prosecutions, 
is  the  subject  of  discussion  in  a  note  to  Pedigo  v.  Commonwealth,  82 
Am.  St.  Rep.  575;  and  in  the  subsequent  cases  of  Hargrove  v.  State, 
147  Ala.  97,  119  Am.  St.  Eep.  60;  State  v.  Hunter,  143  N.  C.  607,  118 
Am.  St.  Rep.  830;  Parker  v.  State.  46  Tex.  Cr.  Rep.  401,  108  Am.  St. 
Bep.  1021;  McClung  v.  Benton,  123  Iowa,  368,  101  Am.  St.  Eep.  323. 
Am.  St.  Eep.,  Vol.  122—32 
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WREDE  V.  RICHARDSON. 

[77  Ohio  St.  182,  82  N.  E.  1072.] 

STATUTES — Evidence  of  Presentation  of  Bill  to  Governor. — 
An  entry  in  a  record  kept  in  the  governor's  office  pursuant  to  a  re- 
quirement of  law,  of  the  presentation  to  him  of  a  bill  which  has. 
passed  both  houses  of  the  legislature,  the  entry  being  made  by  a 
subordinate  of  the  governor  in  the  discharge  of  duties  to  which  he- 
had  been  duly  appointed,  is  competent  and  sufficient  to  show  such 
presentation,     (p.  499.) 

STATUTES — Enactment — ^Parol  Evidence  to  Impeach. — The 
regular  enactment  of  officially  published  statutes  can  be  impeached 
only  by  the  records  of  their  enactment  and  not  by  parol  evidence., 
(p.  501.) 

STATUTES — Enactment — Evidence  of  Disability  of  Governor. 
If  the  governor,  though  ill,  has  not  voluntarily  surrendered  the  func- 
tions of  his  office  and  no  provision  has  been  made  for  determining 
when  a  disability  from  such  cause  intervenes,  and  when  it  ends,  the 
valid  presentation  of  a  bill  to  the  governor  and  its  regular  enactment 
cannot  be  impeached  by  showing  that  upon  the  day  of  such  alleged 
presentation,  and  for  ten  days  thereafter,  the  governor  was,  by  reason 
of  his  extreme  illness,  unable  to  receive  or  consider  the  bill  as  re- 
quired by  the  constitution,  and  that,  by  reason  of  his  disability,  the 
duties  of  his  office  devolved  upon  the  lieutenant-governor,     (p.  502.) 

Cohen  &  Mack,  R.  B.  Smith,  A.  Bettinger,  J,  A.  Freiberg, 
C.  A.  Groom  and  Rowe,  Shuey,  Matthews  &  James,  for  the: 
plaintiff  in  error. 

Ireton,  Sehoenle  &  Poor,  W.  H.  Ellis,  attorney  general, 
8.  W.  Bennett  and  0.  E.  Harrison,  for  the  defendants  in 
error. 

207  SHAUCK,  C.  J.  It  being  admitted  that  the  bill  was 
passed  by  both  houses  of  the  General  Assembly,  and  that  the 
governor  did  not  either  sign  it  or  return  it  to  the  house 
in  which  it  originated  with  this  objection  thereto,  its  efficacy 
as  a  statute  depends  upon  the  following  provision  of  the 
constitution:  "If  any  bill  passed  by  both  houses  of  ^^s  ^^q 
General  Assembly,  and  presented  to  the  governor,  is  aot 
signed  and  is  not  returned  to  the  house  wherein  it  originated 
and  within  ten  days  after  being  so  presented,  exclusive 
of  Sunday  and  the  day  said  biU  was  presented,  said  bill 
shaU  be  law  as  in  like  manner  as  if  signed."  Counsel  for 
the  plaintiff  conclude  that  with  respect  to  this  bill  there 
was  not  the  presentation  to  the  governor  which  this  provision 
of  the  constitution  obviously  requires.  Upon  analysis  of  the 
argument  which  they  advance  in  support  of  that  conclusion^ 
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two  general  propositions  appear:  That  the  record  evidence 
of  presentation  is  not  sufficient  to  show  conformity  with 
the  constitutional  requirement  and  that  oral  evidence  may 
be  introduced  to  support  the  allegation  that  there  was  not 
the  required  presentation.  Since  the  constitution  does  not 
prescribe  either  the  place  or  manner  of  presentation,  or  the 
evidence  by  which  it  should  be  shown,  it  seems  necessary 
to  consider  the  purpose  for  which  presentation  is  required, 
for  it  will  be  safe  to  assume  that  the  presentation  is  sufficient 
if  appropriate  to  that  purpose.  While  the  duties  of  the 
governor  are  mainly  of  an  executive  character  to  the  ex- 
tent indicated  by  the  constitutional  provision  quoted,  he 
is  admitted  to  participation  in  legislation.  The  three  modes 
in  which  he  may  deal  with  a  biU,  which  has  been  passed 
by  both  branches  of  the  general  assembly  and  presented 
to  him,  alike  involve  consideration  and  an  exercise  of  his 
judgment  respecting  its  merits.  The  manner  and  extent 
of  that  consideration  are  left  to  the  determination  of  the 
governor  without  direction  or  restriction,  except  that  he  may 
not  **^^  retain  the  bill  beyond  the  period  of  ten  days.  We 
cannot  accept  any  view  of  the  case  which  assumes  that  his 
discretion  in  the  premises  is  otherwise  limited.  He  may, 
in  any  place  and  at  once,  give  to  the  bill  the  force  of  the 
law  by  signing  it;  or  he  may  within  the  ten  days  return 
it  to  the  house  in  which  it  originated  with  a  statement  in 
writing  of  his  objection  thereto;  or  he  may,  if  he  so  elects, 
permit  it  to  become  a  law  at  the  expiration  of  ten  days 
without  signifying  either  approval  or  objection.  The  object 
of  the  requirement  of  presentation  obviously  is  to  afford 
to  the  governor  an  opportunity  for  the  considerate  exercise 
of  the  discretion  which  is  thus  vested  in  him.  To  say  that  the 
object  is  to  enable  him  to  exercise  that  discretion  is  mani- 
festly inaccurate. 

Was  the  presentation  of  this  bill  appropriate  to  the  pur- 
pose stated?  The  foregoing  statement  of  the  case  presents 
numerous  written  memorials  intended  to  establish  the  fact 
of  presentation.  Among  them  is  the  following  entry  found 
in  the  general  record  of  the  governor:  "March  28.  H.  B. 
Number  24  presented  to  governor  March  28.  Filed  Secre- 
tary of  State,  April  10,  1906."  The  book  in  which  this 
entry  was  made  is  certainly  identified  as  regularly  kept 
as  the  governor's  record.  It  was  kept  to  the  knowledge 
and  with  the  acquiescence  of  the  governor.     It  had  been  re- 
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ceived  by  him  from  his  predecessor  in  office.  It  was  kept 
in  obedience  to  the  requirement  of  section  107  of  the  Re- 
vised Statutes  that  * '  The  governor  shall  cause  to  be  kept  in 
his  office  a  general  record  in  which  shall  be  entered  a  brief 
abstract  of  the  official  proceedings  of  each  day."  This  par- 
ticular ^^^  entry  was  made  by  a  subordinate  of  the  governor 
in  the  discharge  of  duties  to  which  he  had  been  appointed, 
and  the  appointment  was  in  strict  conformity  with  the 
requirement  that  "the  governor  shall  cause"  the  record  to 
be  kept.  Of  like  character  is  the  entry  in  the  book  desig- 
nated as  the  "governor's  receipt  for  bills,"  except  that 
there  appears  to  be  no  statute  requiring  it  to  be  kept.  Over 
the  signature  of  the  governor's  executive  clerk,  it  contains 
a  receipt  for  this  bill  on  March  28th.  These  records  with 
respect  to  the  bill  are  corroborated  by  the  legislative  rec- 
ord, and  by  those  of  the  Secretary  of  State,  who  is  the 
custodian  of  the  laws.  The  executive  records  referred  to 
were  in  one  of  the  several  rooms  maintained  by  the  state, 
devoted  exclusively  to  the  use  of  the  governor  in  the  con- 
duct of  his  official  business,  and  designated  as  the  place  for 
the  conduct  of  that  business.  They  seem  to  show  the  pre- 
sentation required  by  the  constitution. 

Did  the  trial  court  err  in  excluding  the  oral  evidence 
offered  by  the  plaintiff?  That  evidence  tended  to  show  that 
the  governor  was  in  his  office  on  the  day  of  his  inaugura- 
tion, January  8,  1906 ;  that  he  never  returned  to  it,  being 
confined  to  his  residence  by  an  illness  which  proved  mortal 
on  the  eighteenth  day  of  the  following  June;  that  in  the 
meantime,  when  his  strength  permitted,  he  received  personal 
visits  from  his  secretary,  who  conferred  with  him  respect- 
ing the  business  of  his  office  and  pending  legislation,  and 
placed  in  his  hands  bills  which  had  been  presented  at  his  of- 
fice for  his  approval;  that  at  one  of  these  interviews  while 
this  bill  was  pending,  he  indicated  his  approval  ^^^  of  its 
provisions,  but  that  on  the  twenty-eighth  day  of  March,  and 
during  the  ten  days  following,  he  was  unable,  by  reason  of 
his  illness,  to  receive  the  bill  or  to  give  it  any  consideration. 
In  some  of  the  cases  cited  in  the  brief  of  plaintiff's  counsel, 
parol  evidence  was  received  upon  the  subject  of  presentation 
of  bills  to  the  governor.  In  some  of  those  cases  the  governor 
himself  affirmed  that  the  bill  had  not  been  presented  to  him, 
and  in  most  of  them  it  appears  that  both  the  law  and  the 
practice  of  the  governor  left  the  question  of  presentation  to 
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be  determined  wholly  by  evidence  in  pais.  With  what  pro- 
priety evidence  of  that  character  was  admitted,  under  such 
circumstances,  we  need  not  consider.  Here  a  record  of  the 
fact  was  made,  and  this  in  accordance  with  not  only  the  re- 
quirements of  the  statute  and  the  custom  prevailing  in  the 
governor's  office,  but  in  accordance  with  the  policy  long  es- 
tablished and  firmly  adhered  to  requiring  that  the  enactment 
of  officially  published  statutes  shall  be  impeached  only  by  the 
records  of  their  enactment:  Miller  v.  State,  3  Ohio  St.  475; 
State  V.  Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N.  E.  829. 
In  this  connection  it  is  again  important  to  observe  that  such 
manner  of  presentation  had  the  approval  of  the  governor  and 
that  it  accorded  with  his  discretion.  The  admission  of  the  gov- 
ernor to  a  limited  participation  in  legislation  affords  neither 
reason  nor  occasion  for  a  departure  from  a  policy  whose 
beneficent  operation  has  been  long  realized.  It  is  clear  that 
if  one  of  the  steps  now  necessarily  involved  in  the  enactment 
of  a  law  may,  by  evidence  in  pais,  be  shown  not  to  have  been 
taken,  the  entire  subject  of  what  ^^^  the  law  is,  is  withdrawn 
from  the  protection  of  the  rules  devised  and  applied  for  the 
purpose  of  securing  certainty  where  doubt  would  be  intolera- 
ble. The  prompt  aversion  of  the  legal  mind  from  the  con- 
sideration of  evidence  in  pais  to  show  the  invalidity  of  an 
officially  promulgated  statute  is  justified  by  a  contemplation 
of  the  consequences  which  would  follow.  Since  judgments 
bind  only  those  who  are  parties  to  the  record,  a  conclusion  in 
one  case  that  a  statute  is  valid  would  be  no  bar  to  a  contrary 
conclusion  in  another,  and  not  only  acts  to  confer  civil  rights, 
but  those  defining  and  punishing  crimes  and  misdemeaors 
might  be  judicially  determined  to  be  void  as  to  one  citizen  of 
the  state  and  valid  as  to  another.  The  Secretary  of  State  is 
the  official  custodian  of  our  statute  laws,  and  we  have  long 
been  familiar  with  the  rule  founded  upon  statutes  that  his 
certificate  is  conclusive  as  to  what  that  law  is.  Obviously  the 
recognition  of  the  doctrine  advanced  by  counsel  for  the  plain- 
tiff would  involve  the  repudiation  of  that  rule ;  and,  since  no 
one  may  be  required  to  challenge  the  validity  of  a  statute 
until  it  is  invoked  against  him,  there  would  arise  a  condition 
of  endless  doubt  respecting  a  subject  upon  which  every  con- 
sideration requires  that  there  should  be  immediate  and  en- 
during certainty.  An  interesting  case  upon  the  subject  is 
People  V.  McCullough,  210  111.  488,  71  N.  E.  602,  where  the 
court,  after  considering  the  testimony  of  a  number  of  wit- 
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nesses  upon  the  subject  of  a  presentation  of  a  bill  to  the 
governor  and  his  action  thereon,  became  so  impressed  with 
the  intolerable  mischief  inseparable  from  an  inquiry  of  that 
character  that  it  resorted  ***  to  the  established  doctrine  re- 
specting the  conclusiveness  of  the  record  and  based  its  de- 
cision upon  that  ground.  That  view  is  well  sustained  by 
State  V.  Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N.  E.  829, 
and  numerous  cases  cited  in  the  brief  of  counsel  for  the 
defendants. 

It  is  suggested  that  the  rejected  evidence  tended  to  show 
that  on  the  28th  of  March,  and  continuously  for  more  than 
ten  days  thereafter,  the  governor,  owing  to  his  extreme  ill- 
ness, was  unable  to  receive  or  consider  the  bill,  and  that  be- 
cause of  his  disability  the  duties  of  his  office  devolved  upon 
the  lieutenant  governor  according  to  the  provisions  of  sec- 
tion 15  of  article  3  of  the  constitution.  But  the  governor 
had  not  voluntarily  surrendered  the  functions  of  his  office, 
and  no  provision  has  been  made  for  determining  when  a 
disability  intervenes  and  when  it  ends.  The  constitutional 
provision  does  not  execute  itself,  and  the  conduct  of  the 
affairs  of  an  office  by  its  occupant  cannot  be  questioned  in 
this  manner.  A  self-contained  lieutenant-governor  could 
not  be  expected  to  assume  the  functions  of  the  governor 
upon  his  own  initiative.  The  judicial  department  of  the 
government  is  charged  with  the  duty  of  restraining  the 
other  co-ordinate  departments  to  the  exercise  of  the  author- 
ity conferred  upon  them,  but  it  is  not  permitted  to  consider 
the  ability  or  the  care  with  which  such  authority  is  exer- 
cised. 

According  to  the  well-known  rule  of  this  court  the  points 
decided  will  be  found  in  the  syllabus.  It  may,  however,  be 
useful  to  add  that  the  foregoing  observations  are  intended 
to  be  restricted  to  the  requirements  of  the  present  case. 
We  do  **"*  not  consider  whether,  in  the  absence  of  the  rec- 
ords in  the  office  of  the  governor,  the  fact  of  presentation 
to  the  governor  should  not  be  regarded  as  established  by 
the  legislative  journals  and  the  records  of  the  Secretary  of 
State,  showing  the  presentation  to  the  governor  and  the  re- 
ceipt from  him  by  the  Secretary. 

Judgment  affirmed. 

Price,  Crew,  Summers  and  Spear,  JJ.,  concur. 

The  Only  Evidenie  to  Which  Eecourse  may  be  had  in  determining 
whether  a  bill  has  been  duly  enacted  into  a  law  is  the  duly  authen- 
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ticated  enrolled  bill  approved  by  the  governor,  and  the  legislative 
journals:  State  v.  Micky,  73  Neb.  281,  119  Am.  St.  Eep.  894.  The 
recitals  of  legislative  journals,  or  the  presumptions  which  attach  to 
their  silence,  cannot  be  contradicted  by  verbal  statements:  Andrews 
V.  People,  33  Colo.  193,  108  Am.  St.  Eep.  76.  See,  also,  Portland  v. 
Yick,  44  Or.  439,  102  Am.  St.  Rep.  633;  State  v.  Swan,  7  Wyo.  166, 
75  Am,  St.  Eep.  889;  note  to  Carr  v.  Cook,  47  Am,  St.  Eep.  814, 


WHEELING  AND  LAKE  ERIE  RAILROAD  COMPANY 

V.  HARVEY. 

[77  Ohio  St.  235,  83  N.  E.  797.] 

NEGLIGENCE — Duty  of  Trespassers. — A  land  owner  or  occupier 
of  land  is  under  no  obligation  to  use  care  to  protect  a  trespasser  while 
on  the  premises,  and  is  liable  to  him  only  for  injury  intentionally  or 
wantonly  inflicted,     (p.  512.) 

NEGLIGENCE — ^Duty  to  Infant  Trespasser. — An  owner  or  oc- 
cupier of  land  is  under  no  obligation  to  exercise  care  to  make  his 
premises  safe  for,  or  warn  of  danger,  children  who  come  upon  them 
without  license  or  invitation,     (p.  517.) 

NEGLIGENCE — Infant  Trespassers  — Turntables. — A  railroad 
company  is  under  no  liability  to  an  infant  who  comes  upon  its  prem- 
ises without  license  or  invitation,  and  is  there  injured  while  playing 
with  its  unlocked  turntable  without  its  knowledge  or  consent,  (pp. 
519,  520.) 

NEGLIGENCE — ^Infant  Trespassers — Death  by  Drowning. — A 
water  company  is  not  liable  for  the  death  of  an  infant  who  comes 
upon  its  premises  without  license  or  invitation,  and  without  the 
knowledge  of  the  company,  falls  into  its  reservoir  and  is  drowned, 
(p.  526.) 

Squire,  Sanders  &  Dempsey,  R.  F.  Denison,  Musser,  Kohler 
&  Mottinger   and  Grant  &  Sieber,  for  the  plaintiff  in  error. 

W.  J.  Beckley  and  Allen,  Waters  &  Andress,  for  the  de- 
fendant in  error. 

238  SUMMERS,  J.  In  the  village  of  Kent,  the  Wheeling 
&  Lake  Erie  Railroad  Company  has  a  railroad  yard  in  the 
outskirts  of  the  village.  The  right  of  way  at  that  point  is 
uninclosed  and  is  one  hundred  and  forty  feet  in  width ;  the 
tracks  are  located  in  a  cut  ten  or  twelve  feet  in  depth,  and 
the  land  on  both  sides  is  that  much  higher  than  the  right  of 
way.  There  are  four  tracks,  and  between  the  center  tracks 
is  a  sixty-foot  turntable.  About  eight  hundred  feet  east 
and  the  same  distance  west  from  the  turntable,  the  right  of 
way  is  crossed  by  public  ^®  streets.  The  turntable  was 
not  locked,  but  was  fastened  by  an  iron  brake  shoe,  weigh- 
ing not  less  than  ten  pounds,  that  was  laid  in  a  slot  and  that 
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could  be  lifted  out,  and  the  turntable  then  could  be  re- 
volved. Just  before  the  4th  of  July  in  the  year  1904,  two 
boys,  one  aged  thirteen  and  the  other  ten,  while  on  their 
way  to  a  car  repairer's  shanty  located  on  the  railroad's  right 
of  way,  to  get  a  piece  of  iron  to  make  "something"  for  the 
4th  of  July,  met  the  defendant's  infant,  a  boy  between  five 
and  six  years  of  age,  who  wished  to  go  with  them,  and  al- 
though not  invited  to  do  so  he  yielded  to  his  childish  instincts 
and  followed  them  down  one  of  the  streets  to  the  right  of  way 
and  along  the  tracks,  past  the  turntable,  to  the  repair  man's 
shanty.  The  repair  man  was  not  at  the  shanty,  but  the  boys 
found  what  they  thought  would  answer  their  purpose  and 
started  to  return  to  the  village,  over  the  same  course  they  had 
covered  in  going  to  the  shanty.  When  they  reached  the  place 
where  the  turntable  was  they  stopped  to  play  with  it.  One 
of  the  older  boys  removed  the  fastening  and  revolved  the 
turntable  and  the  little  boy,  who  was  sitting  upon  the  turn- 
table with  his  left  leg  hanging  down  over  one  end,  was 
caught  between  the  end  of  the  table  and  the  head  block  and 
lost  his  leg.  It  appears  from  the  testimony  of  quite  a  num- 
ber of  boys  that  they  had  at  different  times  played  with  the 
turntable  and  also  that  they  were  driven  away  from  the 
turntable  whenever  they  were  seen  by  any  of  the  employes 
of  the  railroad  company  while  so  engaged.  And  it  seems  to 
have  been  generally  ^^''  known  by  the  boys  that  they  were 
not  at  liberty  to  play  with  the  turntable.  The  only  evi- 
dence tending  to  prove  knowledge  on  the  part  of  the  rail- 
road company,  if  it  does  so  tend,  that  boys  were  playing 
with  the  turntable,  is  the  testimony  of  the  boys  that  they 
did  play  with  it;  that  they  had  been  driven  away  by  em- 
ployes of  the  company ;  and  the  testimony  of  the  yard  clerk, 
at  one  time  in  the  employ  of  the  company,  that  he  had  on 
several  occasions  stopped  boys  from  playing  with  the  turn- 
table and  that  on  one  occasion  he  had  reported  the  fact  to 
the  station  agent. 

In  the  petition  it  is  averred  that  the  turntable  was  located 
in  the  village  and  at  a  place  that  was  uninclosed  and  easily 
accessible  to  children,  and  that  it  was  peculiarly  attractive 
to  children  and  calculated  to  entice  them  to  play  with  it, 
and  that  when  set  in  motion,  which  could  easily  be  done 
even  by  children,  was  a  source  of  latent  danger  to  them,  and 
that  it  was  left  ^unguarded,  unfastened  and  unlocked,  al- 
though at  slight  expense  and  trouble  it  could  have  been 
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raade  fast  while  not  in  use ;  that  the  railroad  company  knew 
that  the  children  were  wont  to  play  with  the  turntable,  and 
that  it  knew  or  ought  to  have  known  of  the  danger  to  them. 

At  the  close  of  plaintiff's  evidence  and  again  at  the  close 
of  all  of  the  evidence,  the  defendant  requested  the  court  to 
direct  a  verdict  in  its  favor. 

The  plaintiff  recovered  a  judgment  for  six  thousand  dol- 
lars, which  on  error  was  affirmed  by  the  circuit  court. 

In  the  second  case,  briefly  stated,  the  facts  are : 

On  Sherbondy  Hill,  in  the  city  of  Akron,  the  *^®  defend- 
ant company  maintained  a  reservoir  about  fifteen  feet  in 
depth.  The  banks  on  the  inside  were  precipitous  and  the 
water  about  eight  feet  in  depth.  When  constructed,  about 
twenty-five  years  ago,  it  was  located  on  a  tract  of  about  ten 
acres  outside  of  the  corporate  limits  of  the  city,  but  by  the 
extension  of  the  corporate  limits,  in  the  year  1900,  about 
one-half  of  it  was  comprised  within  the  limits  of  the  city. 
This  ten-acre  tract  was  not  converted  into  a  park  but  it  was 
covered  with  trees  and  bushes,  and  excepting  the  reservoir 
was  left  very  much  in  its  natural  state.  The  basin  was 
about  two  hundred  and  fifty  feet  from  the  nearest  public 
road.  From  this  public  road  the  company  had  constructed 
a  rough  road  or  driveway  to  and  around  the  reservoir  for 
its  own  use.  It  also  had  inclosed  the  basin  with  a  picket 
fence  about  three  feet  high.  The  evidence  tends  to  prove 
that  people,  including  children,  resorted  to  these  premises  for 
the  view  from  the  hill,  or  for  their  own  pleasure,  as  is  not 
unusual  on  unimproved  tracts  of  land  so  near  a  city.  Late 
in  May,  in  the  year  1903,  plaintiff's  decedent,  Calibel 
Georgia  Bush,  a  child  nine  years  of  age,  together  with  her 
sister  aged  eleven  and  another  girl  aged  twelve,  were  per- 
mitted by  their  parents  to  take  their  luncheon  and  go  to  the 
woods  in  the  vicinity  of  these  premises  to  picnic.  After  ar- 
riving at  the  woods  and  having  spent  several  hours  there  in 
strolling  about,  they  discovered  the  reservoir.  Two  pickets 
were  off  of  the  fence,  leaving  an  opening  eight  and  one-half 
inches  in  width.  Through  this  opening  they  crawled  and 
stood  and  sat  upon  the  bank  for  a  few  minutes,  *^"  when 
the  youngest  fell  into  the  reservoir  and  was  drowned.  It 
appears  that  a  few  weeks  before  this  the  gate  in  the  picket 
fence  was  down  and  a  little  boy,  a  son  of  one  of  the  defend- 
ant's employes,  fell  into  the  reservoir  and  that  this  accident 
had  been  brought  to  the  notice  of  the  company,  and  that 
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prior  to  the  accident  in  the  present  case  the  gate  had  been 
nailed  up. 

Plaintiff  recovered  a  judgment  for  eleven  hundred  dollars, 
on  the  ground  of  the  defendant's  negligence,  and  the  circuit 
court  reversed  for  error  in  overruling  the  motion  of  the  de- 
fendant to  direct  a  verdict  at  the  close  of  the  plaintiff's 
testimony,  and  entered  a  judgment  dismissing  the  petition. 

The  railroad  company  is  not  answerable  in  damages  for 
the  loss  of  the  little  boy's  leg  unless  his  injury  was  caused 
by  the  neglect  by  the  railroad  company  of  some  duty  it 
owed  to  the  boy,  and  the  waterworks  company  is  not  an- 
swerable in  damages  for  the  death  of  the  little  girl  unless 
she  lost  her  life  because  the  employes  of  the  company  neg- 
lected to  observe  some  duty  that  it  owed  to  her. 

^^^  Whether  any  and  what  duty  rested  upon  the  defend- 
ant is  a  question  of  law,  whether  the  defendant  performed 
or  observed  that  duty,  or  neglected  to  do  so,  and  plaintiff 
in  consequence  was  injured,  is  a  question  of  fact. 

The  duty  of  the  owner  or  occupier  of  land  to  persons  com- 
ing upon  it  depends  somewhat  upon  whether  they  are  there 
by  his  invitation  or  permission.  To  invited  persons  it  is  his 
duty  to  exercise  reasonable  care  for  their  safety ;  to  licensees 
it  is  his  duty  to  give  notice  of  hidden  dangers  or  traps; 
while  trespassers,  that  is,  persons  entering  without  permis- 
sion, assume  the  risk  of  injury  from  the  condition  of  the 
premises  and  the  duty  of  the  occupier  to  them  is  only  to  be 
careful  not  to  injure  them  by  bringing  force  to  bear  upon 
them. 

The  only  exception  to  his  nonliability  to  persons  entering 
without  his  permission,  was  where  he  made  a  change  in  the 
condition  of  his  land,  adjacent  to  a  public  highway,  so  as  to 
endanger  the  safety  of  travelers  who  might,  without  fault 
on  their  part,  accidentally  stray  from  the  highway. 

So  the  law  stood  until  the  decision  in  Sioux  City  &  Pac.  R. 
R.  Co.  V.  Stout,  reported  in  17  Wall.  657,  21  L.  ed.  745,  de- 
cided in  1874.  In  that  case  a  little  boy,  about  six  years  of 
age,  lost  his  foot  while  playing  with  a  turntable,  on  the  un- 
inclosed  lands  of  the  railroad  company,  in  company  with 
two  other  boys,  and  a  judgment  for  seven  thousand  five 
hundred  dollars  was  sustained.  This  case  was  tried  before 
Dillon,  circuit  judge,  and  Dundy,  district  judge.  The  cir- 
cuit judge  charged  the  jury  as  follows:  "This  action  rests, 
and  rests  alone,  upon  the  alleged  ^**  negligence  of  the  de- 
fendant, and  this  negligence  consists,  as  alleged,  in  not 
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keeping  the  turntable  guarded  or  locked.  Negligence  is  the 
omission  to  do  something  which  a  reasonable,  prudent  man, 
guided  by  those  considerations  which  ordinarily  regulate 
the  conduct  of  human  affairs,  would  do ;  or  doing  something 
which  a  prudent  or  reasonable  man  would  not  do,  under  all 
the  circumstances  surrounding  the  particular  transaction 
under  judicial  investigation. 

"If  the  turntable,  in  the  manner  it  was  constructed  and 
left,  was  not  dangerous  in  its  nature,  then  of  course  the 
defendants  would  not  be  guilty  of  any  negligence  in  not 
locking  or  guarding  it.  But  even  if  it  was  dangerous  in 
its  nature  in  some  situations,  you  are  further  to  consider 
whether,  situated  as  it  was  on  the  defendant's  property,  in 
a  small  town,  and  distant  or  somewhat  remote  from  habita- 
tions, the  defendants  are  guilty  of  negligence  in  not  antici- 
pating or  foreseeing,  if  left  unlocked  or  unguarded,  that  in- 
juries to  the  children  of  the  place  would  be  likely  to  or 
would  probably  ensue. 

"The  machine  in  question  is  part  of  the  defendant's  road, 
and  was  lawfully  constructed  where  it  was.  If  the  railroad 
company  did  not  know,  and  had  no  good  reason  to  suppose, 
that  children  would  resort  to  the  turntable  to  play,  or  did 
not  know,  or  had  no  good  reason  to  suppose,  that  if  they 
resorted  there,  they  would  be  likely  to  get  injured  thereby, 
then  you  cannot  find  a  verdict  against  them. 

"But  if  the  defendant  did  know,  or  had  good  reason  to 
believe,  under  the  circumstances  of  the  ^*^  case,  the  chil- 
dren of  the  place  would  resort  to  the  turntable  to  play,  and 
that  if  they  did  they  would  or  might  be  injured,  then,  if 
they  took  no  means  to  keep  the  children  away,  and  no 
means  to  prevent  accidents,  they  would  be  guilty  of  negli- 
gence, and  would  be  answerable  for  damages  caused  to  chil- 
dren by  such  negligence." 

This  charge,  in  the  supreme  court,  was  held  to  be  a  cor- 
rect statement  of  the  law.  In  many  of  the  states  the  courts 
have  followed  the  lead  of  the  supreme  court  of  the  United 
States  and  a  multitude  of  cases  has  arisen  seeking  to  make 
Ihe  owners  of  property  liable  for  injuries  to  children  from 
accidents  happening  upon  their  premises,  on  the  ground 
that  the  owner  was  negligent  in  not  anticipating  that  chil- 
dren would  be  likely  to  be  attracted  to  the  place  and  to  be 
injured.  The  multitude  of  circumstances  under  which  the 
owner  of  property  would  be  liable  for  injuries  to  children, 
and  the  very  serious  burden  that  was,  in  consequence,  be- 
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ing  placed  on  the  owners  of  property,  were  very  probably 
not  foreseen  in  the  Stout  case  (17  Wall.  657,  21  L.  ed.  745). 
But  the  cases  became  so  numerous  as  to  occasion  very  care- 
ful examination  of  the  principles  laid  down  in  that  case.  In 
many  jurisdictions  the  correctness  of  the  conclusion  there 
reached  is  denied,  and  in  some  of  the  states  where  that  de- 
cision was  followed  the  courts  have  repudiated  the  doctrine, 
in  others  they  have  limited  it,  and  in  still  others  they  have 
declined  to  follow  the  doctrine  in  any  case  excepting  a  turn- 
table case. 

To  even  enumerate  the  cases  in  which  the  so-called  turn- 
table doctrine  has  been  applied  or  **^  denied  would  require 
so  much  space  as  to  preclude  its  attempt. 

The  following  are  turntable  cases  in  which  the  doctrine  is 
applied : 

United  States:  Sioux  City  &  Pac.  R.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  745. 

Minnesota:  Keffe  v.  Milwaukee  &  St.  P.  Ry.  Co.,  21  Minn. 
207,  18  Am.  Rep.  393;  O'Malley  v.  St.  Paul  etc.  Ry.  Co.,  43 
Minn.  289,  45  N.  W.  440. 

Nebraska :  Atchison  &  N.  R.  R.  Co.  v.  Bailey,  11  Neb.  332, 
9  N.  W.  50. 

Missouri:  Koons  v.  St.  Louis  etc.  R.  R.  Co.,  65  Mo.  592; 
Nagel  V.  Missouri  Pac.  Ry.  Co.,  75  Mo.  653,  42  Am.  Rep.  418. 

Kansas:  Kansas  Cent.  Ry.  Co.  v.  Fitzsimmous,  22  Kan. 
686,  31  Am.  Rep.  203;  Union  Pac.  Ry.  Co.  v.  Dunden,  37 
Kan.  1,  14  Pac.  501. 

Iowa:  Edgington  v.  Burlington  C.  R.  &  N.  Ry.  Co.,  116 
Iowa,  410,  90  N.  W.  95,  51  L.  R.  A.  561. 

California:  Barrett  v.  Southern  Pac.  Co.,  91  Cal.  296,  25 
Am.  St.  Rep.  186,  27  Pac.  666. 

Washington:  Ilwaco  Ry.  &  Nav.  Co.  v.  Hedrick,  1  Wash. 
446,  22  Am.  St.  Rep.  169,  25  Pac.  335. 

Tennessee: 'Bates  v.  Railway  Co.,  90  Tenn.  36,  25  Am.  St. 
Rep.  665,  15  S.  W.  1069.  But  railway  company  is  not  re- 
quired to  fasten  the  turntable  any  more  securely  than  neces- 
sary to  keep  it  securely  in  place. 

Illinois:  St.  Louis,  V.  &  T.  H.  R.  R.  Co.  v.  Bell,  81  111.  76, 
25  Am.  Rep.  269.  Reversed  judgment  on  the  sole  ground 
that  the  company  was  not  negligent  in  view  of  the  isolated 
position  of  the  turntable. 

South  Carolina :  Bridger  v.  AsheviUe  &  S.  R.  R.  Co.,  25  S. 
C.  24. 
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***  Georgia:  Ferguson  v.  Columbus  &  Rome  Ry.,  75  Ga. 
637. 
Texas :  Evansich  v.  Gulf  C.  &  S.  F.  Ry.  Co.,.  57  Tex.  126, 

44  Am.  Rep.  586 ;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  McWhirter,  77 
Tex.  356,  19  Am.  St.  Rep.  755,  14  N.  W.  26;  Ft.  Worth  & 
Denver  City  Ry.  Co.  v.  Measles,  81  Tex.  474,  17  N.  W.  124. 

To  these  should  be  added  Union  Pac.  Ry.  Co.  v.  McPon- 
ald,  152  U.  S.  262,  14  Sup.  Ct.  Rep.  619,  38  L.  ed.  434.  This 
was  not  a  turntable  case,  but  a  case  in  w^hich  a  boy  vras  in- 
jured in  a  slack  pit  of  the  railroad  company.  However,  the 
doctrine  of  the  turntable  cases  was  re-examined  and  approved. 

In  the  following  cases,  in  which  the  injuries  were  received 
at  a  turntable,  the  doctrine  of  the  turntable  cases  is  denied : 

New  Hampshire :  Frost  v.  Eastern  R.  R.  Co.,  64  N.  H.  220, 
10  Am.  St.  Rep.  396,  9  Atl.  790. 

Massachusetts:  Daniels  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  154 
Mass.  349,  26  Am.  St.  Rep  253,  28  N.  E.  283,  13  L.  R.  A.  248. 

New  York :  Walsh  v.  Fitchburg  R.  R.  Co.,  145  N.  Y.  301, 

45  Am.  St.  Rep.  615,  39  S.  E.  1068,  27  L.  R.  A.  724. 

New  Jersey :  Turess  v.  New  York  S.  &  W.  R.  Co.,  61  N.  J. 
L.  314,  40  Atl.  614;  Delaware  L.  &  W.R.  R.  Co.  v.  Reich,  61 
N.  J.  L.  635,  68  Am.  St.  Rep.  727,  40  Atl.  682,  41  L.  R.  A. 
831. 

Virginia:  Walker  v.  Potomac  etc.  R.  Co.,  105  Va.  226,  115 
Am.  St.  Rep.  861,  53  S.  E.  113,  7  L.  R.  A.,  N.  S.,  1019. 

In  the  following  cases,  where  the  injuries  were  not  sus- 
tained at  a  turntable,  the  doctrine  of  the  turntable  cases  is 
denied : 

New  Jersey:  Friedman  v.  Snare  &  Triest  Co.,  71  N.  J.  L. 
605,  108  Am.  St.  Rep.  764,  61  Atl.  401,  70  L.  R.  A.  147. 

Michigan :  Ryan  v.  Towar,  128  Mich.  463,  92  Am.  St.  Rep. 
481,  87  N.  W.  644,  55  L.  R.  A.  310. 

Rhode  Island :  Paolino  v.  McKendall,  24  R.  I.  432,  96  Am. 
St.  Rep.  736,  53  Atl.  268,  60  L.  R.  A.  133. 

245  w  Virginia:  Ritz  v.  City  of  Wheeling,  45  W.  Va. 
262,  31  S.  E.  993,  43  L.  R.  A.  148;  Uthermohler  v.  Bogg's 
Run  Co.,  50  W.  Va.  457,  88  Am.  St.  Rep.  884,  40  S.  E.  410, 
55  L.  R.  A.  911. 

In  the  following  cases,  in  which  children  were  injured, 
but  not  while  playing  with  a  turntable,  liability  is  denied  in 
courts  that  have  adopted  the  turntable  doctrine  in  cases 
where  the  injuries  were  received  at  a  turntable. 
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Minnesota:  Emerson  v.  Peleler,  35  Minn.  481,  59  Am. 
Rep.  337,  29  N.  W.  311 ;  Twist  v.  Winona  etc.  R.  R.  Co.,  39 
Minn.  164,  12  Am.  St.  Rep.  626,  39  N.  W.  402;  Haesley  v. 
Winona  etc.  R.  R.  Co.,  46  Minn.  233,  24  Am.  St.  Rep.  220, 
48  N.  W.  1023 ;  Dehanitz  v.  City  of  St.  Paul,  73  Minn.  385, 
76  N.  W.  48 ;  Ratte  v.  Dawson,  50  Minn.  450,  52  N.  W.  965 ; 
Stendal  v.  Boyd,  67  Minn.  279,  69  N.  W.  899;  Stendal  v. 
Boyd,  73  Minn.  53,  72  Am.  St.  Rep.  597,  75  N.  W.  735,  42  L. 
R.  A.  288 ;  Erickson  v.  Great  Northern  Ry.  Co.,  82  Minn.  60, 
83  Am.  St.  Rep.  410,  84  N.  W.  462,  51  L.  R.  A.  645. 

Georgia:  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga. 
398,  39  S.  E.  82,  54  L.  R.  A.  314;  O'Connor  v.  Brucker,  117 
Ga.  451,  43  S.  E.  731. 

Nebraska :  Richards  v.  Connell,  45  Neb.  467,  63  N.  W.  915 ; 
City  of  Omaha  v.  Bowman,  52  Neb.  293,  66  Am.  St.  Rep. 
506,  72  N.  W.  316,  40  L.  R.  A.  531. 

California:  Peters  v.  Bowman,  115  Cal.  345,  56  Am.  St. 
Rep.  106,  47  Pae.  113. 

Missouri:  Overholt  v.  Vieths,  93  Mo.  422,  3  Am.  St.  Rep. 
557,  6  S.  W.  74;  Barney  v.  Hannibal  etc.  R.  R.  Co.,  126 
Mo.  372,  28  S.  W.  1069,  26  L.  R.  A.  847;  Witte  v.  Stifel, 
126  Mo.  295,  47  Am.  St.  Rep.  668,  28  S.  W.  291 ;  Arnold  v. 
City  of  St.  Louis,  152  Mo.  173,  75  Am.  St.  Rep.  447,  58  S. 
W.  900,  48  L.  R.  A.  291. 

Kansas:  Chicago  R.  R.  Co.  v.  Bockoven,  53  Kan.  279,  36 
Pac.  322. 

Texas:  Dobbins  v.  Missouri  K.  &  T.  Ry.  Co.,  91  Tex.  60^ 
66  Am.  St.  Rep.  856,  41  S.  W.  62,  38  L.  R.  A.  573. 

Tennessee:  Foster-Herbert  C.  Stone  Co.  v.  Pugh,  115 
•Tenn.  688,  112  Am.  St.  Rep.  881,  91  S.  W.  199,  4  L.  R.  A. 
N.  S.,  804. 

Washington:  Clark  v.  Northern  Pac.  Ry.  Co.,  29  Wash. 
139,  69  Pac.  636,  59  L.  R.  A.  508;  Curtis  v.  Tenino  Stone 
Quarries,  37  Wash.  355,  79  Pac.  955;  Harris  v.  Cowles,  38 
Wash.  331,  107  Am.  St.  Rep.  847,  80  Pac.  537. 

246  Tjjg  principles  involved  have  been  carefully  con- 
sidered in  so  many  cases  that  it  would  be  fruitless  as  well 
as  presumptions  to  undertake  to  add  anything  to  the  dis- 
cussion. 

In  the  recent  case,  Friedman  v.  Snare  &  Triest  Co.,  71 
N.  J.  L.  605,  108  Am.  St.  Rep.  764,  61  Atl.  401,  70  L.  R.  A. 
147,  where  the  court  denied  liability  for  injuries  to  a  littler- 
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girl,  between  four  and  five  years  of  age,  who  had  been  in- 
jured while  playing  upon  some  iron  girders,  that  feU  upon 
her  while  playing  upon  them  in  the  street,  where  they  had 
been  placed  by  an  abutting  property  owner  for  use  in  the 
construction  of  a  building,  the  English  cases  that  are  cited 
as  supporting  the  decision  in  Sioux  City  etc.  R.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745,  are  reviewed.  And  in 
Ryan  v.  Towar,  128  Mich.  463,  92  Am.  St.  Rep.  481,  87  N. 
W.  644,  55  L.  R.  A.  310,  many  of  the  cases,  both  English 
and  American,  are  examined,  and  the  doctrine  of  the  turn- 
table cases  is  expressly  disapproved.  In  that  case,  the  de- 
fendant owned  a  small  pump-house  located  upon  ground 
owned  by  a  railroad  company.  In  the  house  was  a  small, 
overshot  water-wheel.  The  plaintiff,  a  girl  about  twelve  or 
thirteen  years  of  age,  was  in  the  habit  of  passing  this  pump- 
house  on  the  way  to  school  with  her  brothers  and  sisters,, 
going  across  lots  through  the  field,  because  it  was  nearer. 
For  some  time  previous  to  the  time  of  the  accident,  a  hole 
existed  in  the  stone  wall  of  the  house  inclosing  the  wheel, 
through  which  children  went  to  play  on  the  wheel.  On  the 
day  in  question,  the  brothers  of  plaintiff,  on  the  way  from 
school,  crawled  through  this  hole,  and,  mounting  the  wheel,, 
were  able  by  their  weight  to  turn  the  wheel  part  way  around 
and  back.  A  younger  sister,  aged  eight  years,  got 
^*''  caught  between  the  wheel  and  the  wheel  pit.  The 
plaintiff  heard  her  screams,  and  went  through  the  hole  to 
her  succor,  and  aided  in  rescuing  her,  and  was  herself  in- 
jured. In  the  opinion.  Hooker,  J.,  after  reviewing  a 
number  of  turntable  cases  says:  "Here  we  have  the  doctrine 
of  the  turntable  cases  carried  to  its  natural  and  logical  re- 
sult. We  have  only  to  add  that  every  man  who  leaves  a 
wheelbarrow,  or  a  lawn-mower  or  a  spade  upon  his  lawn; 
a  rake  with  its  sharp  teeth  pointing  upward,  upon  the 
ground  or  leaning  against  a  fence;  a  bed  of  mortar  pre- 
pared for  use  in  his  new  house;  a  wagon  in  his  barn-yard, 
upon  which  children  may  climb,  and  from  which  they  may 
fall;  or  who  turns  in  his  lot  a  kicking  horse  or  a  cow  with 
calf — does  so  at  the  risk  of  having  the  question  of  his 
negligence  left  to  a  sympathetic  jury.  How  far  does  the  rule 
go?  Must  his  barn  door,  and  the  usual  apertures  through 
which  the  accumulations  of  the  stables  are  thrown,  be  kept 
locked  and  fastened,  lest  twelve  year  old  boys  get  in  and  be 
hurt  by  the  animals,  or  by  climbing  into  the  haymow  and 
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falling  from  beams?  May  a  man  keep  a  ladder,  or  a  grind- 
stone, or  a  scythe,  or  a  plow,  or  a  reaper,  without  danger  of 
being  called  upon  to  reward  trespassing  children,  whose 
parents  owe  and  may  be  presumed  to  perform  the  duty  of  re- 
straint? Does  the  new  rule  go  still  further,  and  make  it 
necessary  for  a  man  to  fence  his  gravel-pit  or  quarry?  And, 
if  so,  will  an  ordinary  fence  do,  in  view  of  the  known  pro- 
pensity and  ability  of  boys  to  climb  fences?  Can  a  man 
nowadays  safely  own  a  small  lake  or  fish-pond,  and  must  he 
guard  ravines  and  ^'^^  precipices  upon  his  land?  Such  is 
the  evolution  of  the  law,  less  than  thirty  years  after  the  de- 
cision of  Sioux  City  etc.  R.  R.  Co.  v.  Stout,  17  Wall.  657, 
21  L.  ed.  745,  when,  with  due  deference,  we  think  some  of 
the  courts  left  the  solid  ground  of  the  rule  that  trespassers 
cannot  recover  for  injuries  received,  and  due  merely  to  neg- 
ligence of  the  persons  trespassed  upon." 

Of  the  case  of  Powers  v.  Harlow,  53  Mich.  507,  51  Am.  Rep. 
154,  19  N.  W.  257,  in  which  the  opinion  is  by  Judge  Cooley, 
and  which  is  quoted  from  at  some  length  in  Union  Pac.  Ry. 
Co.  V.  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  Rep.  619,  38 
L.  ed,  434,  as  approving  the  turntable  doctrine,  he  says: 
"Clearly,  this  does  not  adopt  the  rule  of  Railroad  Co.  v. 
Stout." 

And  in  conclusion  he  says:  "That  a  land  owner  is  under  no 
obligation  to  use  care  to  protect  a  trespasser  is  a  broad  and, 
until  recently,  undisputed  rule,  without  exception;  liability 
for  injuries  sustained  by  such  being  limited  to  cases  of  in- 
tentional or  wanton  injuries.  The  rule,  with  this  limitation, 
is  sustained  to-day  by  the  great  weight  of  authority.  It  is 
contended  by  some  law-writers,  and  has  been  held  in  some 
cases,  that  an  exception  exists  in  favor  of  children  of  tender 
years.  The  varying  reasons  given  should  lead  us  to  doubt 
the  solidity  of  the  foundations  upon  which  these  cases  rest, 
especially  when  none  of  the  reasons  are  of  recognized  author- 
ity. The  law  has  never  before  denied  the  liability  of  children 
for  trespass  because  of  tender  years.  On  the  contrary,  it 
was  intimated  in  Mangan  v.  Atterton,  L.  R.  Ex.  239,  that  a 
four  year  old  boy  was  a  trespasser,  under  the  circumstances 
of  that  case;  and  there  are  numerous  cases  cited  in  this  opin- 
ion where  liability  is  denied  upon  that,  and  no  other,  ground 
The  ^^'^  assertion  that  the  weight  of  authority  supports  the 
plaintiff's  contention  in  this  case  seems  to  us  incorrect.     It 
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may  be  true  that,  in  cases  involving  turntables,  a  majority 
of  the  eases,  which  are  necessarily  few,  have  followed  the 
case  of  Sioux  City  R.  R.  Co.  v.  Stout,  17  WaU.  657,  21  L.  ed. 
745 ;  but  there  should  be  a  legal  principle  underlying  the  rule 
laid  down  in  that  case,  and  that  principle  has  been  assiduously 
sought  for  by  some  of  the  courts,  without  success,  as  we  have 
seen.  Others  have  asserted  different  reasons  for  following  it. 
One  gives  us  to  understand  that  a  child  is  licensed  to  go 
wherever  he  can  find  that  which  attracts  him;  a  Texas  court 
has  held  that  children  of  tender  years  cannot  be  trespassers ; 
while  other  authorities  are  content  to  rest  their  approbation 
of  and  adherence  to  the  alleged  rule  upon  the  inhumanity  of 
the  doctrine  that  a  land  owner  must  not  be  held  responsible 
for  injuries  suffered  by  trespassing  children,  when  by  ordinary 
thoughtfulness  and  care  he  could  have  anticipated  and  pre- 
vented it,  and  the  generic  term  'attractive  nuisances'  is  ap- 
plied to  the  great  variety  of  things  which  may  naturally  be 
expected  to  allure  young  children  upon  private  premises. 
The  term  'attractive  nuisance,'  as  applied  is  a  new  one  in  the 
books,  and  the  plausible  application  of  the  well-known  prin- 
ciple that  one  must  so  occupy  his  own  as  not  to  do  harm  to 
the  rights  of  others  should  not  be  construed  to  so  restrict 
the  use  of  private  lands  as  to  make  it  necessary  to  guard  and 
protect  trespassers.  A  man's  home  has  always  been  consid- 
ered his  castle — a  domain  where,  secure  from  intrusion,  he 
might  lawfully  do  as  he  would,  so  long  as  did  not  interfere 
^^^  with  the  legal  rights  of  others.  It  has  been  his  duty  to 
guard  those  licensed  to  enter,  but  beyond  that  he  has  not  been 
required  to  go.  In  our  anxiety  to  prevent  personal  injuries, 
we  should  not  go  so  far  as  to  overturn  private  rights." 

In  Gillespie  v.  McGowfin,  100  Pa.  144,  45  Am.  Rep.  365, 
Paxson,  J.,  says  that  the  principle  upon  which  it  is  sought 
to  fasten  liability  on  property  owners  would,  if  carried  to  its 
logical  conclusion,  "charge  the  duty  of  protection  of  children 
upon  every  member  of  a  community  except  their  parents." 
In  a  very  able  article  on  the  liability  of  land  owners  to  chil- 
dren entering  without  permission,  by  Judge  Jeremiah  Smith, 
in  11  Harvard  Law  Review,  349-372,  he  says:  "If  those  who 
brought  the  child  into  the  world  are  unable,  by  reason  of  pov- 
erty, to  provide  him  a  playground,  that  may  afford  an  argu- 
ment for  the  passage  of  a  statute  imposing  that  duty  upon 
the  municipality,  in  which  case  every  land  owner  would  have 
Am.  St.  Kep.,  Vol.  122—33 
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to  contribute  his  proportion  of  the  expense.  But  this  is  quite 
another  thing  from  assessing  upon  a  single  unfortunate  land 
owner  the  entire  damages  arising  from  the  want  of  such  a 
playground. '  * 

In  some  of  the  cases  it  is  said  that  Lynch  v.  Nurdin,  1  Ad. 
&  E.  29,  has  been  overruled  or  at  least  disapproved;  but  in 
Union  Pac.  R.  Co.  v.  McDonald,  152  U.  S.  262,  14  Sup.  Ct. 
Rep.  ^19,  38  L.  ed,  434,  Mr.  Justice  Harlan  doubts  the  cor- 
rectness of  this  statement,  and  refers  to  an  English  case  in 
which  it  has  been  approved,  and  we  may  add  that  since  then 
it  has  been  followed  in  Harrold  v.  Watney,  [1898]  2  Q.  B. 
320,  and  in  Dowall  v.  G.  W.  Ry.  Co.,  [1902]  1  K.  B. 
618.  However,  we  do  not  consider  ^^^  the  case  of  Lynch  v. 
Nurdin,  1  Ad.  &  E.  29,  as  authority  for  the  decision  in  Sioux 
City  etc.  R.  R.  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed.  745.  In 
Lynch  v.  Nurdin,  1  Ad.  &  E.  29,  the  defendant  left  his  horse 
and  cart  unattended  in  a  public  street.  The  plaintiff,  a 
child  seven  years  of  age,  got  upon  the  cart  in  play,'  and 
another  child  led  the  horse  on  and  the  plaintiff  was  thereby 
thrown  down  and  hurt.  The  plaintiff  recovered.  It  is  to  be 
observed  that  the  horse  and  cart  were  left  in  the  street.  It 
was  the  duty  of  defendant  to  use  care.  The  child  was  right- 
fully in  the  street,  and  the  fact  that  he  meddled  with  the 
cart  was  not  contributory  negligence  in  one  of  his  age,  and  it 
is  not  properly  a  case  of  trespass.  In  the  turntable  cases 
there  is  neither  invitation  nor  permission,  and  to  ground 
them  on  cases  like  Townsend  v.  Wathen,  9  East,  277,  where 
dogs  were  lured  to  their  death  by  tainted  meat,  or  like  Bird 
V.  Holbrook,  4  Bing.  628,  where  a  spring-gun  was  set  to 
shoot  trespassers,  is  to  lose  sight  of  the  difference  between 
negligence  and  intentional  wrongdoing.  The  distinction  is 
pointed  out  in  Pointing  v.  Noakes,  [1894]  2  Q.  B.  281,  where 
the  defendant  was  held  not  liable  for  the  death  of  plaintiff's 
horse,  due  to  the  latter 's  eating  from  a  yew  tree,  that  was 
wholly  on  defendant's  land. 

In  Buch  V.  Amory  Mfg.  Co.,  69  N.  H.  257,  76  Am.  St. 
Rep.  163,  44  Atl.  809,  where  a  boy,  eight  years  of  age,  un- 
able to  speak  or  understand  English,  was  injured  by  ma- 
chinery, in  a  very  able  opinion,  Carpenter,  C.  J.,  says: 
"Actionable  negligence  is  the  neglect  of  a  legal  duty.  The 
defendants  are  not  liable  unless  they  owed  to  the  plaintiff 
a  legal  duty  which  they  neglected  to  perform.    "With  purely 
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moral  obligations  ^^^  the  law  does  not  deal.  For  example, 
the  priest  and  Levite  who  passed  by  on  the  other  side  were 
not,  it  is  supposed,  liable  at  law  for  the  continued  suffering 
of  the  man  who  fell  among  thieves,  which  they  might  and 
morally  ought  to  have  prevented  or  relieved.  Suppose  A, 
standing  close  by  a  railroad,  sees  a  two  year  old  babe  on  the 
track  and  a  car  approaching.  He  can  easily  rescue  the 
child  with  entire  safety  to  himself,  and  the  instincts  of 
humanity  require  him  to  do  so.  If  he  does  not,  he  may, 
perhaps  justly  be  styled  a  ruthless  savage  and  a  moral 
monster;  but  he  is  not  liable  m  damages  for  the  child's  in- 
jury, or  indictable  under  the  statute  for  its  death:  Pub, 
Stats.,  c.  278,  sec.  8. 

"  'In  dealing  with  cases  which  involve  injuries  to  chil- 
dren, courts  ....  have  sometimes  strangely  confounded 
legal  obligation  with  sentiments  that  are  independent  of 
law':  Indianapolis  v.  Emmelman,  108  Ind.  530,  58  Am.  Rep. 
65,  9  N.  E.  155.  'It  is  important  to  bear  in  mind,  in  actions 
for  injuries  to  children,  a  very  simple  and  fundamental  fact, 
which  in  this  class  of  cases  is  sometimes  strangely  lost  sight 
of,  viz.,  that  no  action  arises  without  a  breach  of  duty  ':  2 
Thompson  on  Negligence,  1183,  note  3.  'No  action  will  lie 
against  a  spiteful  man,  who,  seeing  another  running  into 
danger,  merely  omits  to  warn  him.  To  bring  the  ease  within 
the  category  of  actionable  negligence  some  wrongful  act 
must  be  shown,  or  a  breach  of  some  positive  duty ;  otherwise, 
a  man  who  allows  strangers  to  roam  over  his  property  would 
be  held  answerable  for  not  protecting  them  against  any 
danger  they  might  ^^^  encounter  whilst  using  the  license': 
Gautret  v.  Egerton,  L.  R.  2  C.  P.  371,  375. 

"What  duties  do  the  owners  owe  to  a  trespasser  upon  their 
premises?  They  may  eject  him,  using  such  force  and  such 
only  as  is  necessary  for  the  purpose.  They  are  bound  to  ab- 
stain from  any  other  or  further  intentional  or  negligent 
acts  of  personal  violence — bound  to  inflict  upon  him  by 
means  of  their  own  active  intervention  no  injury  which  by 
due  care  they  can  avoid.  They  are  not  bound  to  warn  him 
against  hidden  or  secret  dangers  arising  from  the  condition 
of  the  premises  (Redigan  v.  Boston  &  U.  R.  R.  Co.,  155  Mass. 
44,  31  Am.  St.  Rep.  520,  28  N.  E.  1133,  14  L.  R.  A.  276),  or 
to  protect  him  against  any  injury  that  may  arise  from  his 
own  acts  or  those  of  other  persons.     In  short,    if    they    do 
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nothing,  let  him  entirely  alone,  in  no  manner  interfere  with 
him,  he  can  have  no  cause  of  action  against  them  for  any 
injury  that  he  may  receive.  On  the  contrary,  he  is  liable 
to  them  for  any  damage  that  he  by  his  unlawful  meddling 
may  cause  them  or  their  property.  What  greater  or  other 
legal  obligation  was  cast  upon  these  defendants  by  the  cir- 
cumstance that  the  plaintiff  was  (as  is  assumed)  an  irre- 
sponsible infant? 

"If  land  owners  are  not  bound  to  warn  an  adult  tres- 
passer of  hidden  dangers — dangers  which  he  by  ordinary 
care  cannot  discover  and,  therefore,  cannot  avoid — on  what 
ground  can  it  be  claimed  that  they  must  warn  an  infant  of 

'open  and  visible  dangers  which  he  is  unable  to  appreciate? 
No  legal  distinction  is  perceived  between  the  duties  of  the 
owners  in  one  case  and  the  other.  The  situation  of  the 
adult  in  front  of  secret  dangers  ^'''*  which  by  no  degree  of 
care  he  can  discover  and  that  of  the  infant  incapable  of 
comprehending  danger,  is  in  a  legal  aspect  exactly  the  same. 
There  is  no  apparent  reason  for  holding  that  any  greater 
or  other  duty  rests  upon  the  owners  in  one  case  than  in  the 
other. 

"There  is  a  wide  difference — a  broad  gulf — both  in  reason 
and  in  law,  between  causing  and  preventing  an  injury;  be- 
tween doing  by  negligence  or  otherwise  a  wrong  to  one's 
neighbor,  and  preventing  him  from  injuring  himself;  be- 
tween protecting  him  against  injury  by  another  and  guard- 
ing him  from  injury  that  may  accrue  to  him  from  the  con- 

•  dition  of  the  premises  which  he  has  unlawfully  invaded. 
The  duty  to  do  no  wrong  is  a  legal  duty.  The  duty  to  pro- 
tect against  wrong  is,  generally  speaking  and  excepting  cer- 
tain intimate  relations  in  the  nature  of  a  trust,  a  moral 
obligation  only,  not  recognized  or  enforced  by  law.  Is  a 
spectator  liable  if  he  sees  an  intelligent  man  or  an  unin- 
telligent infant  running  into  danger  and  does  not  warn  or 
forcibly  restrain  him?  What  difference  does  it  make 
whether  the  danger  is  on  another's  land,  or  upon  his  own  in 
case  the  man  or  infant  is  not  there  by  his  express  or  implied 
invitation?  If  A  sees  an  eight  year  old  boy  beginning  to 
climb  into  his  garden  over  a  wall  stuck  with  spikes  and  does 
not  warn  him  or  drive  him  off,  is  he  liable  in  damages  if  the 
boy  meets  with  injury  from  the  spikes  ?  Degg  v.  Midland  Ry. 
Co.,  1  Hurl.&  N.^773.  I  see  my  neighbor's  two  year  old  babe 
in  dangerous  proximity  to  the  machinery  of  his  windmill  in 
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his  yard,  and  easily  might,  but  do  not,  rescue  him.  I  am 
^^^  not  liable  in  damages  to  the  child  for  his  injuries,  nor, 
if  the  child  is  killed,  punishable  for  manslaughter  by  the 
common  law  or  under  the  statute  (Pub,  Stats.,  c.  278,  sec. 
8),  because  the  child  and  I  are  strangers,  and  I  am  under 
no  legal  duty  to  protect  him.  Now  suppose  I  see  the  same 
child  trespassing  in  my  own  yard  and  meddling  in  like  man- 
ner with  the  dangerous  machinery  of  my  own  windmill. 
What  additional  obligation  is  cast  upon  me  by  reason  of  the 
child's  trespass?  The  mere  fact  that  the  child  is  unable  to 
take  care  of  himself  does  not  impose  on  me  the  legal  duty  of 
protecting  him  in  one  case  more  than  in  the  other.  Upon 
what  principle  of  law  can  an  infant  by  coming  unlawfully 
upon  my  premises  impose  upon  me  the  legal  duty  of  a 
guardian?  None  has  been  suggested,  and  we  know  of  none." 
The  real  reason  for  implying  invitation,  t)r  declaring  a 
turntable  to  be  a  lure,  is  to  escape  the  imputation  of  mak- 
ing the  law,  rather  than  declaring  it.  Railroad  companies 
do  lock  their  switches,  because  unlocked  they  endanger  the 
property  of  the  company  and  the  lives  of  its  passengers; 
but,  assuming  that  there  is  no  reason  why  a  switch  should  be 
kept  locked  for  safety  when  not  in  use,  and  a  turntable 
should  be  left  unlocked  when  not  in  use,  endangering  the 
lives  of  little  children,  excepting  that  in  the  one  case  there 
is  a  pecuniary  liability  and  in  the  other  not,  that  does  not 
vest  the  courts  with  the  legislative  function  to  impose  the 
duty  upon  railroad  companies.  It  is  much  better  that  the 
duty  should  be  prescribed  by  the  legislature  rather  than  be 
declared  by  the  courts,  for  then  it  may  be  known  in  ad- 
vance of  liability,  and  the  ^^^  courts  will  be  saved  the  ex- 
pense and  difficulty  of  explaining  to  disappointed  litigants, 
in  eases  based  upon  a  different  state  of  facts  but  logically 
requiring  the  same  result,  why  they  are  mistaken.  Thus,  in 
Ryan  v.  Towar,  128  Mich.  463,  92  Am.  St.  Rep.  481,  87  N. 
W.  644,  55  L.  R.  A.  310,  the  cases  are  cited  in  which  it  is 
held  that  a  railroad  company  does  not  owe  to  children  the 
duty  to  see  that  they  do  not  jump  upon  its  cars,  or  to  keep 
its  cars  in  good  repair,  or  the  doors  shut,  or  to  guard  them 
so  that  children  cannot  be  injured  by  loosening  the  brakes, 
or  not  to  leave  a  hand-car  near  the  track,  or  to  keep  a  look- 
out for  them  when  trespassing.  To  which  may  be  added 
Dicken  v.  Liverpool  etc.  Coal  Co.,   41    Va.    511,    23    S.    E. 
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582,  in  which  a  recovery  was  denied  for  the  injury  of  a 
little  child  crippled  by  a  car  while  on  a  tram  road  of  a  salt 
company;  Clark  v.  Manchester,  62  N,  H.  577,  where  a  child 
of  four  years  was  drowned  in  a  reservoir  that  had  once  been 
used  by  the  city,  but  had  been  abandoned,  the  fence  re- 
moved, though  a  portion  of  it  yet  had  water  in  it,  and  there 
was  a  field  near  by  where  ball  playing  and  other  games 
went  on  and  children  were  accustomed  to  play;  the  child, 
while  passing  along  a  path  at  the  reservoir,  fell  into  it; 
Grindley  v.  McKechnie,  163  Mass.  494,  40  N.  E.  764,  where 
a  child  went  through  an  opening  in  a  fence,  along  a  path, 
and  fell  into  a  sewer  owned  by  the  city;  Gay  v.  Essex  E.  St. 
Ry.  Co.,  159  Mass.  238,  38  Am.  St.  Rep.  415,  34  N.  E.  186, 
21  L,  R.  A.  448,  where  liability  was  denied  to  a  boy  ten 
years  old,  who  went  on  a  car  unlawfully  standing  in  a  street 
and  was  injured  by  a  recoiling  brake  not  properly  fastened; 
Talty  V.  City  of  Atlantic,  92  Iowa,  135,  60  N.  W.  516,  where 
a  child  was  injured,  while  digging  sand,  ^^"^  a  bank  caving 
in  upon  him;  Ratte  v.  Dawson,  50  Minn.  450,  52  N.  W.  965, 
where  a  child  of  three  years,  playing  in  a  pit,  in  an  un- 
guarded vacant  lot  was  killed  by  caving  of  the  bank;  and  in 
this  case  children  were  attracted  by  the  bank  and  were 
accustomed  to  play  there;  Barney  v.  Hannibal  etc.  R.  R. 
Co.,  126  Mo.  372,  28  S.  W.  1069,  26  L.  R.  A.  847, 
where  children  went  to  play  in  an  unfenced  railroad 
yard  and  one  of  them,  six  years  of  age,  was  injured  in 
jumping  on  a  train;  Vanderbeck  v.  Hendry,  34  N.  J. 
L.  467,  where  defendant  owned  a  lumber-yard  in  a  popu- 
lous part  of  the  city,  frequented  by  children,  and  a  child 
was  injured  by  the  falling  of  a  pile  of  lumber  not  in  a  safe 
condition;  Clark  v.  City  of  Richmond,  83  Va.  355,  5  Am. 
St.  Rep.  281,  5  S.  E.  369,  where  a  child  six  years  of  age 
walked  on  a  wall  along  the  street  and  fell  into  a  pit ;  Uther- 
mohlen  v.  Bogg's  Run  Co.,  50  W.  Va.  457,  88  Am.  St.  Rep. 
884,  40  S.  E.  410,  55  L.  R.  A.  911,  where  a  boy  seven  years 
of  age  trespassed  upon  the  property  of  a  coal  company  and 
was  injured  by  a  pulley  and  cable  used  by.  the  company  to 
haul  cars  from  its  mines  to  the  tipple ;  Habina  v.  Twin  City 
General  Electric  Co.,  150  Mich.  41,  113  N.  W.  586,  13  L.  R. 
A.,  N.  S.,  1126,  where  a  little  girl  nine  years  of  age,  while 
crossing  the  uninclosed  lands  of  the  defendant,  fell  into  a 
ditch  filled  with 'hot  water. 
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But  it  is  said  that  the  case  of  Harriman  v.  Pittsburg 
etc.  R.  R.  Co.,  45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12  N.  E. 
451,  applies  the  doctrine  of  the  turntable  cases  and  that  ever 
since,  for  twenty  years,  the  decision  in  that  case  has  been 
considered  by  the  profession  as  committing  this  court  to 
that  doctrine.  If 'true,  that  would  not  make  the  doctrine  a 
rule  of  property,  but  would  entitle  the  case  only  to  the  same 
consideration  that  is  given  any  other  considered  judgment 
of  the  court.  The  ^®*  decision  in  that  case  did  not  require 
the  application  of  the  doctrine  of  the  turntable  cases,  but 
rests  upon  long  settled  principles  of  law.  There  some  boys, 
walking  along  the  tracks  of  a  railroad,  found  an  unexploded 
torpedo,  and  when  trying  to  open  it,  in  ignorance  of  its 
dangerous  character,  it  exploded  and  seriously  injured  one 
of  their  number.  The  case  was  disposed  of  on  a  demurrer 
to  the  petition.  The  boys  were  held  to  be  licensees,  and 
being  licensees,  it  was  the  duty  of  the  company  to  warn 
them  of  the  hidden  peril,  or  to  use  care  that  they  were  not 
injured  thereby.  In  the  opinion  (31)  Williams,  J.,  says: 
**  Hence,  where  a  railroad  company  has  for  a  long  time  per- 
mitted the  public,  including  children,  to  travel  and  pass 
habitually  over  its  road,  at  a  given  point,  without  objection 
or  hindrance,  it  should  in  the  operation  of  its  trains,  and 
management  of  its  road,  so  long  as  it  acquiesces  in  such  use, 
be  held  to  anticipate  the  continuance  thereof,  and  is  bound 
to  exercise  care  accordingly,  having  due  regard  to  such 
probable  use,  and  proportioned  to  the  probable  danger  to 
persons  so  using  its  road;  and  it  is  negligence  for  the  ser- 
vants of  such  company  to  knowingly  interpose  any  new 
danger  without  reasonable  precaution  against  injury  there- 
from." In  the  present  case,  unlike  Harriman  v.  Pittsburg 
€tc.  R.  R.  Co.,  45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12  N. 
E.  451,  the  facts  do  not  make  a  case,  if  not  of  implied  invi- 
tation, at  least  one  in  which  the  defendant  may  be  said  to 
be  estopped  to  deny  permission.  Assuming  then,  but  not 
deciding,  that  the  plaintiff  was  a  licensee,  the  turntable  was 
not  a  hidden  peril  or  trap,  as  those  terms  are  understood 
in  law.  The  turntable  *^®  was  not  visible  from  the  streets 
and  the  boys  were  not  by  it  attracted  or  lured  onto  the  rail- 
road company's  property,  and  the  company  legally  is  no 
more  responsible  for  the  injuries  received  by  the  boy  in 
meddling  with  the  turntable  than  it  would  have  been  had 
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they  been  sustained  by  him  in  meddling  with  any  other  of 
its  appliances. 

In  the  case  of  Harriman  v.  Pittsburg  etc.  R  R.  Co.,  45 
Ohio  St.  11,  4  Am.  St.  Rep.  507,  12  N.  E.  451,  it  was  not 
necessary  to  a  determination  of  the  questions  presented  to 
determine  whether  the  boy  was  on  the  railroad  company's 
property  by  implied  invitation,  or  by  license.  It  may  be,  as 
intimated  in  the  opinion,  that  the  conduct  of  the  company 
estopped  it  to  deny  liability  or  to  assert  that  the  boy  was  a 
trespasser;  but  it  was  not  necessary  to  go  further,  for  in 
'  either  case  it  was  the  duty  of  the  company  not  to  interpose 
a  trap  or  pitfall,  or  a  new  danger,  without  notice  or  the  ex- 
ercise of  due  care.  Upon  this  ground  the  judgment  in  that 
case  may  be  vindicated,  but  we  are  not  satisfied  that  what  is 
there  said  upon  the  subject  of  invitation  and  license  can  be. 
In  Sturgis  v.  Detroit  etc.  R.  R.  Co.,  72  Mich.  619,  40  N. 
W.  914,  Campbell,  J.,  says:  "It  is  impracticable  to  keep 
off  trespassers  from  an  open  track,  and  all  who  go  upon  it 
do  so  at  their  own  risk  of  such  dangers  as  are  incident  di- 
rectly to  such  use."  And  in  Hargreaves  v.  Deacon,  25 
Mich.  1,  a  case  in  which  a  boy  was  drowned  in  an  uncovered 
cistern  on  private  premises,  he  says:  "Cases  are  quite  num- 
erous in  which  the  same  questions  have  arisen  in  this  case, 
and  we  have  found  none  which  hold  that  an  accident  from 
negligence,  on  private  ^^^  premises,  can  be  made  the  ground 
of  damages,  unless  the  party  injured  has  been  induced  to 
come  by  personal  invitation,  or  by  employment  which  brings 
him  there,  or  by  resorting  there  as  to  a  place  of  business  or 
of  general  resort  held  out  as  open  to  customers  or  others 
whose  lawful  occasions  may  lead  them  to  visit  there.  We 
have  found  no  support  for  any  rule  which  would  protect 
those  who  go  where  they  are  not  invited,  but  merely  with 
express  or  tacit  permission,  from  curiosity  or  motives  of 
private  convenience,  in  no  way  connected  with  business  or 
other  relations  with  the  occupant."  And  in  Ryan  v.  Towar, 
128  Mich.  463,  92  Am.  St.  Rep.  481,  87  N.  W.'644,  55  L.  R. 
A.  310,  it  is  expressly  ruled  that:  "An  invitation  or  a 
license  to  cross  the  premises  of  another  cannot  be  predicated 
on  the  mere  fact  that  no  steps  have  been  taken  to  interfere 
with  such  practice."  And  that:  "There  is  no  difference  be- 
tween children  and  adults  as  to  the  circumstances  that  will 
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warrant  the  inference  of  an  invitation  or  a  license  to  enter 
upon  another's  premises." 

In  Turess  v.  New  York  S.  &  W.  R.  R.  Co.,  61  N.  J.  L.  314, 
40  Atl.  614,  Magie,  C.  J.,  says:  "Invitation  which  creates 
such  a  relation  may  be  express,  as  when  the  owner  or  oc- 
cupier of  land,  by  words,  invites  another  to  come  on  it  or 
make  use  of  it  or  something  thereon;  or  it  may  be  implied, 
as  when  such  owner  or  occupier,  by  acts  or  conduct,  leads 
another  to  believe  that  the  land  or  something  thereon  was  in- 
tended to  be  used  as  he  uses  them,  and  that  such  use  is  not 
only  acquiesced  in  by  the  owner  or  occupier,  but  is  in  ac- 
cordance with  the  intention  or  design  for  which  the  way  or 
place  or  thing  was  adapted  and  prepared  or  allowed  ^^*  to 
be  used.  This  definition,  originally  given  in  Sweeny  v.  Old 
Colony  &  Newport  R.  R.  Co.,  10  Allen,  368,  87  Am.  Dec. 
644,  was  approved  and  adopted  by  our  court  of  errors: 
Phillips  v.  Library  Co.,  55  N.  J.  L.  307,  27  Atl.  478. 

"It  will  be  observed  that,  in  the  case  of  an  implied  invi- 
tation, the  relation  is  imposed  upon  the  owner  or  occupier  of 
land  only  when  he  has  done  something  which  justifies  one 
who  enters  upon  the  land  and  makes  use  of  it  or  something 
upon  it  in  believing  that  he  intended  such  use  to  be  made; 
and  he  who  makes  such  use  can  claim  the  relation  only  when 
he  is  justified  by  the  acts  or  conduct  of  the  owner  or  oc- 
cupier in  believing  that  such  use  was  intended.  And  entry 
and  use  by  such  invitation  are  thus  distinguished  from  entry 
and  use  by  mere  permission."  And  in  Delaware  L.  &  W. 
R.  R.  Co.  V.  Reich,  61  N.  J.  L.  635,  68  Am.  St.  Rep.  727,  40 
Atl.  682,  41  L.  R.  A.  831,  in  the  court  of  errors  and  appeals, 
Gummere,  J.,  says:  "The  viciousness  of  the  reasoning  which 
fixes  liability  upon  the  land  owner  because  the  child  is  at- 
tracted, lies  in  the  assumption  that  what  operates  as  a 
temptation  to  a  person  of  immature  mind  is,  in  effect,  an 
invitation.  Such  an  assumption  is  not  warranted.  As  was 
said  by  Mr.  Justice  Holmes,  in  Holbrook  v.  Aldrich,  168 
Mass.  15,  60  Am.  St.  Rep.  364,  46  N.  E.  115,  36  L.  R.  A. 
493,  'temptation  is  not  always  invitation;  as  the  common 
law  is  understood  by  the  most  competent  authorities,  it 
does  not  excuse  a  trespass  because  there  is  a  temptation  to 
commit  it,  or  hold  property  owners  bound  to  contemplate 
the  infraction  of  property  rights  because   the   temptation 
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to  untrained  minds  to  infringe  them  might  have  been  fore- 
seen.* " 

SWARTZ  V.  AKRON  WATER  WORKS  COMPANY. 

262  rpj^jg  gage  o^gg  its  existence  to  the  doctrine  of  the 
turntable  cases  and  might  be  disposed  of  without  further 
consideration  upon  the  ruling  in  the  preceding  case,  but 
since  it  is  illustrative  of  the  consequences  of  adopting  the 
turntable  doctrine,  it  may  excuse  an  extension  of  this  al- 
ready too  lengthy  opinion.  Counsel  for  plaintiff  say:  "A 
great  deal  was  said  in  the  argument  below,  and  doubtless, 
will  be  said  here,  in  regard  to  the  so-called  'turntable  cases'; 
the  insistence  that  the  doctrine  of  that  so-called  class  of 
cases  shall  not  be  extended  has  at  last  reached  the  point  of 
demanding  that  a  real  turntable  shall  be  shown  in  any  case 
as  the  best  and  only  evidence  that  the  principle  is  to  be  ap- 
plied. 

"We  are  contending  not  for  a  name  but  for  a  principle. 
We  cannot  produce  at  the  bar  a  turntable,  but  if  the  evi- 
dence in  this  record  tends  to  show  that  the  defendant  main- 
tained an  'attractive  danger,'  a  corresponding  obligation 
arose  to  reasonably  safeguard  it  against  the  consequences  to 
be  apprehended  from  it  to  children  who  might  be  attracted 
by  and  to  it. 

"The  doctrine  thus  allowed  and  recognized  by  this  court 
as  applicable  in  a  proper  case  we  expect  will  be  adhered  to 
in  any  case  falling  within  the  principle,  whether  the  instru- 
ment of  danger  be  a  turntable  or  a  reservoir  of  water." 
And  again,  "It  must  be  confessed  here  that  the  case  from 
which  the  above  quotation  is  made  is  a  'turntable'  case,  and 
that  we  are  unable  to  make  profert  of  a  turntable  in  open 
court;  nor  can  we  produce  a  ^^^  torpedo  to  make  our  po- 
sition square  with  Harriman  v.  Pittsburg  etc.  R.  R.  Co., 
45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12  N.  E.  451 ;  but  our 
controversy  is  careless  of  names  and  deals  with  principles 
alone.  The  particular  principle  for  which  we  are  quarrel- 
ing— and  we  venture  to  restate  it  at  the  risk  of  being  thought 
tedious,  rather  than  leave  any  room  for  doubt  as  to  where 
we  stand — is  this:  'Where  the  owner  of  dangerous  premises 
knows  or  should  know  that  children  so  young  as  to  be 
ignorant  of  the  jianger  will  resort  to  such  premises,  he  is 
bound  to  take  all  reasonable  precautions  to  keep  them  from 
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the  premises,  or  to  protect  them  from  the  dangerous  con- 
dition of  the  premises,'  and  this  equally  whether  the  danger 
lurks  in  a  machine  or  invites  approach  to  a  body  of  water; 
and  that  the  question  of  whether  the  duty  thus  cast  upon 
the  owner  has  been  discharged  is  one  of  fact  in  this  case." 
In  the  very  able  article  in  11  Harvard  Law  Review,  349, 
434,  Judge  Jeremiah  Smith  reviews  all  of  the  cases,  and 
reaches  the  conclusion  that  the  doctrine  of  the  turntable  cases 
is  not  sound.  He  regards  the  opinion  in  Keffe  v.  Milwaukee 
etc.  Ry.  Co.,  21  Minn.  207,  as  the  ablest  in  support  of  that 
doctrine,  and  it  may  be,  therefore,  interesting  to  note,  that 
in  the  subsequent  case,  Stendal  v.  Boyd,  73  Minn.  53,  72  Am. 
St.  Rep.  597,  75  N.  W.  735,  42  L.  R.  A.  288,  that  court,  by 
its  chief  justice,  in  a  case  where  liability  is  denied  for  the 
drowning  of  a  little  boy  in  a  dangerous  excavation  filled  with 
water  on  a  city  lot,  says :  '  *  The  doctrine  of  the  turntable  cases 
is  an  exception  to  the  rule  of  nonliability  of  a  land  owner 
for  accidents  from  visible  causes  to  trespassers  on  his  prem- 
ises. If  the  exception  is  to  be  extended  to  this  case,  then 
the  rule  of  nonliability  as  to  ^®*  trespassers  must  be  abro- 
gated as  to  children,  and  every  owner  of  property  must  at  his 
peril  make  his  premises  child-proof.  If  the  owner  must  guard 
an  artificial  pond  on  his  premises,  so  as  to  prevent  injury  to 
children  who  may  be  attracted  to  it,  he  must,  on  the  same 
principle,  guard  a  natural  pond;  and  if  the  latter,  why  not 
a  brook  or  creek,  for  all  water  is  equally  alluring  to  chidren? 
If  he  must  fence  in  his  stone  quarry  after  it  fills  with  water, 
so  that  children  cannot  reach  it — a  well-nigh  impossible  task 
— why  should  he  not  be  required  to  do  it  before,  for  a  stone 
quarry,  with  its  steep  and  irregular  sides,  might  well  be  an 
attractive  and  dangerous  place  to  children?  It  would  seem 
that  there  is  no  middle  ground,  and  that  the  doctrine  of  the 
turntable  cases  ought  to  be  limited  to  cases  of  attractive  and 
dangerous  machinery."  And  in  conclusion  he  says:  "Upon 
the  undisputed  facts  in  this  case,  we  hold  that  plaintiff  can- 
not recover,  for  the  reason  and  upon  the  ground  that  a  land 
owner  is  not  bound  to  fence  or  otherwise  guard  an  open 
excavation  or  pond,  natural  or  artificial,  on  his  land,  so  as  to 
prevent  injury  to  children  coming  thereon  without  right  or 
invitation,  express  or  implied,  although  they  are  induced  so 
to  do  by  the  alluring  attractiveness  of  such  excavation  or 
pond."     In  Erickson  v.  Great  Northern  Ry.  Co.,  82  Minn. 
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60,  83  Am.  St.  Rep.  410,  84  N.  W.  462,  51  L.  R.  A.  645,  lia- 
bility was  denied  in  a  ease  where  a  child  four  years  of  age 
was  attracted  by  a  fire  on  the  unfenced  right  of  way  of  the 
railway  company  near  the  public  street,  and  while  playing^ 
about  the  fire  was  burned  so  that  she  died.  Start,  C.  J.,  in 
that  case,  says:  "The  manifest  trend  of  all  the  decisions  of 
this  court  is  to  ^^'^  limit  its  application  to  attractive  and 
dangerous  machinery,  and  to  other  similar  cases  where  the 
danger  is  latent.  We  are  not  prepared  to  say  that  cases  may 
not  arise  outside  of  this  classification  to  which  the  doctrine 
ought  to  be  extended,  but  we  do  hold  that  as  a  general  rule 
the  doctrine  of  the  turntable  cases  must  be  limited  to  cases 
of  attractive  and  dangerous  machinery,  and  to  other  similar 
cases  where  the  danger  is  latent.  This  rule  may  not  be  strictly 
logical,  but  it  is  a  necessary  one,  unless  land  owners  are  to  be 
made  insurers  of  the  safety  of  children  when  trespassing  upon 
their  premises."  In  Mattson  v.  Minnesota  etc.  R.  R.  Co.,  95 
Minn.  477,  the  doctrine  was  extended  to  a  case  in  which  the 
defendant  had  left  exposed  and  unguarded  on  its  premises  a 
large  quantity  of  dynamite  which  was  found  by  the  plaintiff's 
children,  and  in  an  explosion  of  which  one  of  them  was  killed 
and  the  other  permanently  injured.  In  Moran  v.  Pullman 
Palace  Car  Co.,  134  Mo.  641,  56  Am.  St.  Rep.  543,  36  S.  W. 
659,  33  L.  R.  A.  755,  liability  is  denied  for  the  death  by  drown- 
ing of  a  boy  nine  years  of  age  in  a  pond  which  was  created 
by  excavations  in  quarrying  rock.  Liability  is  also  denied 
in  Overhott  v.  Vieths,  93  Mo.  422,  3  Am.  St.  Rep.  557,  & 
S.  W.  74,  where  a  boy  eight  years  of  age  was  drowned  in  a 
pond  on  a  lot  in  the  city  of  St.  Louis.  In  Peters  v.  Bowman, 
115  Cal.  345,  56  Am.  St.  Rep.  106,  47  Pac.  113,  liability  is- 
denied  for  the  drowning  of  a  boy  eleven  years  of  age,  in  a 
pond  on  a  city  lot.  In  Richards  v.  Connell,  45  Neb.  467,  63 
N.  W.  915,  liability  is  denied  in  the  case  of  the  drowning  of 
an  infant  child  in  a  pond  on  land  in  the  vicinity  of  a  public 
school.  In  Hargreaves  v.  Deacon,  25  Llich.  1,  where  a  child 
fell  into  an  uncovered  cistern,  and  was  drowned,  liability  was] 
denied,  ^ee  j^  jQix  y.  Nieman,  68  Wis.  271,  60  Am.  Rep. 
854,  32  N.  W.  223,  liability  is  denied  in  a  case  where  a  child 
nine  years  of  age  was  drowned  in  an  unfenced  pond  on  a  lot 
in  the  city  of  Milwaukee.  In  Gillespie  v.  McGowan,  100  Pa. 
144,  45  Am.  Rep.  365,  liability  was  denied  in  a  case  where  a 
child  eight  years' of  age  fell  into  an  abandoned  and  unguarded 
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cistern  or  well.  And  in  Ritz  v.  City  of  Wheeling,  45  W. 
Va.  262,  31  S.  E.  993,  43  L.  R.  A.  148,  liability  was  denied 
in  a  case  where  a  child  less  than  five  years  of  age  was  drowned 
in  a  reservoir  maintained  by  the  city  to  furnish  water  for 
public  use.  In  the  opinion,  Brannon,  C.  J.,  says:  "There 
can  be  no  negligence  charged  upon  a  person  unless  he  rests 
under  a  duty  to  the  person  complaining  of  damage  at  his 
hands ;  for  if  there  is  no  duty  violated,  though  there  may  be 
grave  damage  befalling  the  complaining  party,  he  has  no 
ground  of  action.  It  is  a  case  denominated  in  law  as  *  damnum 
absque  injuria' — damage  done,  but  without  violation  of  a 
right  in  the  injured  party;  a  misfortune  unaccompanied  by  a 
breach  of  duty  by  the  party  inflicting  the  injury :  Shearman 
and  Redfield  on  Negligence,  sec.  8.  The  reservoir  and  the 
land  containing  it  were  the  private  property  of  the  city,  used, 
not  as  a  park  or  place  of  public  resort  or  common,  but  only 
for  reservoir  purposes.  The  child  was  a  trespasser,  if  you 
can  say  a  child  can  be  a  trespasser.  It  was  a  trespasser  in 
legal  sense ;  that  is,  it  was  on  this  property  without  right. 
The  city  was  not  bound  to  watch  it.  It  could  be  liable  to  it 
only  for  willful  or  wanton  injury." 

In  this  court,  in  Ann  Arbor  R.  R.  Co,  v.  Kinz,  68  Ohio  St. 
210,  67  N.  E.  479,  the  company  owned  an  unfenced  common 
in  the  city  of  Toledo.  The  ^^'^  plaintiff,  a  boy  eleven  years 
of  age,  was  attracted  to  the  common  by  a  game  of  ball,  and 
while  there  engaged  with  some  other  boys  in  playing  about  a 
bank  ten  feet  in  height,  he  was  injured  by  the  falling  of  the 
bank,  and  it  was  held  that  the  railroad  company  was  not 
liable.  In  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Liidtke,  69  Ohio  St. 
384,  64  N.  E.  653,  liability  was  denied  where  a  boy,  six  years 
of  age,  strayed  onto  the  right  of  way  of  the  railroad  company 
in  the  city  of  Sandusky,  and  was  injured  by  a  passing  train, 
by  which  he  was  attracted,  and  when  trying  to  touch  a  pass- 
ing car.  It  was  held  that  the  company  was  not  liable.  In 
Cincinnati  H.  &  D.  Ry.  Co.  v.  Aller,  64  Ohio  St.  183,  60  N.  E. 
205,  footmen  with  the  knowledge  of  the  company  used  its 
station  platform  and  tracks  as  a  route  to  the  village,  and 
the  plaintiff  intending  so  to  use  the  platform  and  tracks  set 
out  for  the  village  about  a  half  mile  distant,  but  he  did  not, 
as  was  the  custom,  leave  the  platform  before  reaching  the  end 
of  it  and  walk  along  the  track,  but  continued  along  the  plat- 
form, and  in  the  dark,  stepped  off  the  end  of  it  and  was  in- 
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jured.  It  was  held  that  he  was  not  invited  by  the  company 
to  use  its  premises,  but  that  its  use  was  merely  permissive 
and  that  he  assumed  the  risk.  In  Pittsburg  etc.  Ry.  Co.  v. 
Bingham,  29  Ohio  St.  364,  it  is  held:  **A  railroad  company 
is  not  liable  for  an  injury  to  a  person  resulting  from  its  fail- 
ure to  exercise  ordinary  skill  and  care  in  the  erection  or 
maintenance  of  its  station-house,  where,  at  the  time  of  re- 
ceiving the  injury,  such  person  was  at  such  station-house  by 
mere  permission  and  sufferance,  and  not  for  the  purpose  of 
transacting  any  ^^*  business  with  the  company  or  its  agents, 
or  on  any  business  connected  with  the  operation  of  the  road." 
We  may  very  appropriately  conclude  in  the  words  of  Allen, 
J.,  in  Clark  v.  Manchester,  62  N.  H.  577:  "The  excavation  for 
a  reservoir  was  not  made  and  filled  with  water  for  a  trap, 
but  for  a  lawful  use  by  the  defendants  on  their  own  land. 
The  averment  of  license  and  invitation  to  the  child  to  go  there 
is  one  of  argument  by  inference  from  the  facts  stated,  and 
the  facts  positively  averred  do  not  warrant  and  support  the 
inference.  The  fact  that  children  went  to  the  reservoir  pit 
from  curiosity  or  for  pleasure,  without  objection  of  the  de- 
fendants, was  not  an  invitation  or  license  to  go  there.  The 
child  was  not  upon  the  land  by  invitation,  nor  under  circum- 
stances which  made  it  the  duty  of  the  defendants  to  protect 
him.  He  was  there  to  gratify  his  curiosity,  or  for  mere  pleas- 
ure, and  the  defendants  owed  him  no  special  duty.  It  was  not 
a  case  of  setting  a  trap  for  the  children,  nor  one  of  wantonly 
and  knowingly  leading  them  into  danger  and  this  one  into  de- 
struction. It  was  the  ordinary  case  of  a  land  owner  man- 
aging, within  the  bounds  of  his  own  land,  his  own  property 
in  his  own  way  for  his  own  use  and  benefit,  and  though  in 
doing  this  he  might  find  occasion  to  construct  reservoirs,  pro- 
vide fish-ponds,  plant  and  cultivate  fruit  trees,  erect  and 
maintain  useful  structures,  instruments,  and  machinery,  all 
of  which  are  alluring,  attractive,  and  dangerous  to  children, 
yet  it  could  not  be  claimed  that  he  must  constantly  guard 
these  things  against  the  approach  of  persons  coming  ^^^  with- 
out license  or  invitation,  or  suffer  in  damages  for  any  injury 
they  might  receive.  The  rule  that  the  owner  of  land  may 
manage  it  in  his  own  way  for  his  own  benefit,  and  owes  no 
duty  to  those  who  come  upon  it  for  no  business  purpose,  but 
without  license  express  or  implied,  is  too  well  established  to 
need  further  comment,  or  to  warrant  a  departure  from  it." 
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In  the  case  of  Wheeling  and  Lake  Erie  R.  R.  Co.  v.  Harvey, 
the  judgments  of  the  circuit  court  and  of  the  court  of  common 
pleas  are  reversed  and  the  petition  is  dismissed;  and  in  the 
case  of  Swarts  v.  Akron  Water  Works  Company,  the  judgment 
of  the  circuit  court  is  affirmed. 

Judgment  in  No.  9830  reversed. 

Judgment  in  No.  10114  affirmed. 

Shauck,  C.  J.,  Crew  and  Davis,  JJ.,  concur  in  No.  9830. 

Shauck,  C.  J.,  Price,  Crew,  Spear  and  Davis,  JJ.,  concur  in 
No.  10114. 


The  Liability  of  Owners  of  Property  to  Children  who  are  injured 
while  trespassing  thereon  is  discussed  in  the  note  to  Barnes  v.  Shreve- 
port  City  E.  E.  Co.,  49  Am.  St.  Eep.  416.  There  has  been  a  most 
deplorable  tendency  on  the  part  of  some  courts  in  recent  years  to  ex- 
onerate corporations  for  all  responsibility  for  keeping  their  premises 
in  a  needlessly  dangerous  condition  to  children  who  may  go  thereon 
without  right:  Thompson  v.  Baltimore  etc.  E.  E.  Co.,  218  Pa.  444, 
120  Am.  St.  Eep.  897;  Walker  v.  Potomac  etc.  E.  E.  Co.,  105  Va. 
226,  115  Am.  St.  Eep.  871;  Fitzmaurice  v.  Connecticut  Ey.  etc.  Co., 
78  Conn.  406,  112  Am.  St.  Eep.  159. 


STATE  V.  SCHMUCK 

[77  Ohio  St.  438,  83  N.  E.  797.] 

CONSTITUTIONAL  LAW— Possession  of  Bottles.— A  statute 
making  it  criminal  to  have  in  possession  for  sale  or  use  certain  marked 
bottles  or  other  vessels  without  the  written  consent  of  the  owner, 
and  providing  for  a  search-warrant  for  the  seizure  and  restoration  of 
such  bottles  and  vessels  to  the  owner,  is  invalid  and  unconstitutional 
as  special  and  class  legislation  for  the  protection  of  private  rights 
and  interests,     (p.  536.) 

S.  v.  McMahon  and  P.  L.  A.  Leighley,  prosecuting  attor- 
neys, and  Klein  &  Harris,  for  the  plaintiff  in  error. 

P.  H.  Kaiser,  for  the  defendant  in  error. 

**®  PRICE,  J.  At  the  April  term  of  the  court  of  common 
pleas  of  Cuyahoga  county  for  the  year  1905,  George  Schmuck 
was  indicted  by  the  grand  jury  for  violating  ^^®  the  pro- 
visions of  section  4364-42  and  4364-45,  inclusive.  Revised  Stat- 
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utes  of  Ohio.     The  following  is  a  copy  of  the  charge  made  in 
said  indictment: 

"That  George  Schmuck,  late  of  the  county  aforesaid,  on  or 
about  the  first  day  of  September,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  four,  in  the  county  aforesaid, 
without  the  written  consent  of  the  rightful  owner  or  owners, 
unlawfully  did  then  and  there  receive  with  the  intent  then 
and  there  to  use  and  sell  the  same,  seventy  stamped  and  des- 
ignated bottles  and  stoppers,  and  ten  stamped  designated 
syphons  and  boxes  of  the  personal  property  of  the  Cleveland 
Liquor  League  Bottling  Works,  a  corporation ;  twenty  stamped 
and  designated  bottles  and  stoppers  and  five  stamped  and  des- 
ignated syphons  and  boxes  of  the  personal  property  of  the 
Brough  Mineral  Water  Company,  a  copartnership;  twenty- 
five  stamped  and  designated  bottles  and  stoppers  of  the  per- 
sonal property  of  The  Sacks  Kirkpatrick  Co.,  a  corporation; 
twenty-five  stamped  and  designated  bottles  and  stoppers,  and 
eight  stamped  and  designated  syphons  and  boxes  of  the  per- 
sonal property  of  The  Cleveland  Consolidated  Bottling  Com- 
pany, a  corporation;  ten  stamped  and  designated  bottles  and 
stoppers,  two  stamped  and  designated  syphons  and  boxes  of 
the  personal  property  of  the  East  End  Bottling  Works,  a  co- 
partnership ;  ten  stamped  and  designated  bottles  and  stoppers 
of  the  personal  property  of  Chas.  H.  DeWald,  doing  business 
as  The  Eagle  Bottling  Works;  fifty  stamped  and  designated 
bottles  and  stoppers  of  the  ^^^  personal  property  of  William 
Dooley,  doing  business  as  The  Star  Bottling  Works;  all  of 
the  said  stamped  and  designated  bottles,  stoppers,  syphons 
and  boxes  being  so  stamped  and  designated  with  the  names 
and  other  marks  of  ownership  of  the  aforesaid  owner  or  own- 
ers, respectively,  in  the  order  alleged  aforesaid,  in  accordance 
with  the  provisions  of  Section  4364-42  of  the  Revised  Statutes 
of  the  State  of  Ohio,  each  one  of  the  said  owner  or  owners 
having  heretofore  been  and  then  being  engaged  in  selling 
beverages  in  said  bottles,  syphons  and  boxes  and  in  using 
said  bottles,  syphons  and  boxes  or  the  handling  and  trans- 
portation of  said  beverages  and  each  of  said  owner  or  owners 
having  theretofore  filed  in  the  office  of  the  secretary  of  state 
a  copy  and  description  of  said  name  and  marks  of  ownership 
so  stamped  and  designated  on  said  bottles-,  stoppers,  syphons 
and  boxes  as  aforesaid  and  each  of  said  owner  or  owners  hav- 
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ing  theretofore  caused  a  copy  of  such  jBling  to  lie  published 
once  a  week  for  four  successive  weeks  in  a  newspaper  printed 
In  the  English  language  in  said  county  and  also  a  newspaper 
printed  in  the  German  language  in  the  said  county. 

"Contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Ohio. 

"  (Signed)     HARVEY  R.  KEELER, 

"Prosecuting  Attorney." 

To  this  indictment  the  accused  plead  not  guilty,  and  the 
case  came  on  for  trial  at  the  April  term  of  said  court  of  the 
year  1907,  and  the  state  first  offered  in  evidence  a  certified 
copy  of  the  certificate  ^*  filed  in  the  oiBce  of  the  Secretary 
of  the  State  of  Ohio  by  the  Brough  Mineral  Water  Company, 
of  which  the  following  is  a  copy: 

"Cleveland,  Ohio,  Oct.  9th,  1902. 
"Secretary  of  State,  Columbus,  Ohio. 

*  *  Sir :  The  Brough  Mineral  Water  Company  being  engaged 
in  the  selling  of  merchandise,  food  and  beverages  in  bottles 
and  other  vessels,  and  having  a  name  or  names  or  other 
marks  of  ownership  stamped  or  in  other  manner  designated 
upon  such  bottles  or  vessels,  and  upon  covers  and  stoppers  and 
other  attachments  of  the  same  and  upon  boxes  and  receptacles 
used  for  the  handling  or  transportation  of  the  same,  hereby, 
in  accordance  with  Section  4364-42  of  the  Revised  Statutes 
of  Ohio,  files  a  copy  or  description  of  such  name  or  names 
or  marks  of  ownership  so  used  by  it,  to-wit: 

"Upon  soda  faucets,  the  letters  'B  M  W  Co* 

"Upon  gas  drums,  the  letters  'B  M  W  Co' 

"Upon  soda  tanks,  the  letters  'B  M  W  Co' 

"Upon  barrels  and  kegs,  the  letters  'B  M  W  Co* 

"Upon  boxes,  the  letters  'B  M  W  Co' 

"Upon  syphons  of  one  class,  the  letter  and  words  'The 
Brough  M  W  Co.  Cleveland,  O'  and  'Trade  Mark'  and  'The 
B.  M.  Water  Co.' 

"Upon  syphons  of  another  class,  the  letters  and  words 
•The  Brough  Mineral  Water  Co.  Cleveland,  0'  and  *B.  M. 
Water  Company'  and  a  monogram  'T.B.M.W.C 

"Upon  bottles  of  one  class,  the  letters  and  words  'Brough 
Mineral  Water  Co  Cleveland  0'  and  'B' 
Am.  St.  Eep.,  Vol.  122—34 
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"Upon  bottles  of  another  class,  the  letters  and  ■***  words 
'Brough  Mineral  Water  Company  Cleveland  Ohio'  and  'Trade- 
Mark'  'B' 

"THE  BROUGH  MINERAL  WATER  CO. 

"The  United  States  of  America, 
State  of  Ohio, — ss. 

"Office  of  the  Secretary  of  State. 

"I,  Lewis  C.  Laylin,  Secretary  of  State  of  the  State  of 
Ohio,  do  hereby  certify  that  the  annexed  instrument  is  a 
true  copy  of  a  certificate  filed  in  this  office  by  The  Brough 
Mineral  Water  Company  on  the  14th  day  of  October,  A.  D. 
1902,  pursuant  to  an  act  of  the  general  assembly  of  the 
State  of  Ohio,  entitled  *An  act  to  amend  Sections  4364-42, 
4364-43,  4364-44,  and  4364-45  of  the  Revised  Statutes  of 
Ohio,'  passed  April  23,  1902. 

"Witness  my  hand  and  official  seal,  at  Columbus,  Ohio,  this 
14th  day  of  October  A.  D.  1902. 

"[Seal]  (Signed)     LEWIS  C.  LAYLIN, 

"Secretary  of  State." 

The  accused  objected  to  the  introduction  of  this  certificate 
and  of  any  testimony  on  behalf  of  the  state  for  the  reasons: 
1.  That  said  sections  of  the  Revised  Statutes  are  unconstitu- 
tional; 2.  The  indictment  does  not  set  forth  facts  sufficient  to 
constitute  an  offense  under  said  statutes. 

The  court  sustained  the  objection  and  discharged  the  pris- 
oner, to  which  the  state  by  the  prosecuting  attorney  excepted, 
and  having  obtained  leave  for  that  purpose,  a  bill  of  excep- 
tions containing  the  indictment,  and  some  of  the  evidence 
offered  at  the  trial,  and  the  ruling  of  the  **^  court  thereon, 
is  filed  in  this  court  in  order  to  obtain  its  judgment  as  to  the 
questions  of  law  involved. 

'*^''  On  the  ninth  day  of  April,  1880,  the  general  assembly 
of  the  state  of  Ohio  passed  an  act  entitled:  "An  act  to  protect 
manufacturers,  bottlers  and  dealers  in  ginger  ale,  seltzer 
water,  mineral  water,  and  other  beverages,  from  the  loss  of 
their  bottles  and  boxes  " :  See  77  Ohio  Laws,  140.  The  -*-*«  first 
section  of  the  act  provided  that  all  persons  engaged  in  the 
manufacture,  bottling  or  selling  of  ginger  ale,  seltzer  water, 
soda  water,  mineral  water,  or  other  beverages,  in  bottles  or 
boxes,  with  the  name  or  names,  or  initials  of  the  owner  or 
owners  thereof  blown,  stamped,  or  marked  thereon,  may  file 
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in  the  office  of  the  Secretary  of  State  and  also  in  the  office 
of  the  county  clerk  of  the  county  in  which  such  articles  are 
manufactured,  bottled  or  sold,  the  name  or  names  or  initials 
so  used  by  them,  and  cause  the  same  to  be  printed  for  six  suc- 
cessive weeks  in  a  weekly  newspaper  printed  in  the  English 
language,  in  counties  where  no  daily  newspaper  is  printed  or 
published ;  and  in  counties  where  a  daily  newspaper  is  printed 
and  published  the  same  shall  also  be  published  in  a  daily 
newspaper  of  general  circulation  printed  in  the  English  lan- 
guage, six  times  a  week  for  six  consecutive  weeks,  in  coun- 
ties where  such  articles  are  manufactured,  bottled  or  sold. 

The  second  section  made  it  unlawful  for  one  to  use  such 
bottles,  etc.,  without  the  written  consent  of  the  owners  thereof, 
and  a  penalty  was  prescribed  for  a  violation  of  the  section. 
The  third  section  provided  for  the  issuing  of  a  search-warrant 
to  search  premises  for  the  discovery  of  bottles  used  in  the 
violation  of  the  act,  etc.  The  foregoing  act  became  a  part  of 
the  Revised  Statutes,  and  on  the  twenty-third  day  of  April, 
1908,  an  act  was  passed  to  "amend  sections  4364-42,  4364-43, 
4364-44  and  4364-45."  This  sectional  numbering  was  made 
a  part  of  the  amending  act,  and  by  it  they  became  a  part  of 
the  Revised  Statutes,  and  the  original  sections  were  repealed: 
See  95  Ohio  Laws,  248. 

**®  The  first  section  of  the  act  as  amended,  or  section  4364- 
42,  now  reads: 

"Section  4364-42.  Any  person  or  persons  engaged  in  the 
selling  of  any  merchandise,  food  or  beverage  in  bottles  or 
other  vessels,  and  having  a  name  or  names,  or  other  marks  of 
ownership  stamped  or  in  any  manner  designated  upon  such 
bottles  or  vessels,  or  upon  covers  or  stoppers  or  other  attach- 
ments of  the  same,  or  upon  boxes  or  receptacles  used  for  the 
handling  or  transportation  of  the  same,  may  file  in  the  office 
of  Secretary  of  State  a  copy  or  description  of  such  name  or 
names  or  marks  of  ownership  so  used  by  them,  and  cause  a 
certified  copy  of  such  filing  to  be  published  once  a  week  for 
four  successive  weeks  in  a  newspaper  printed  in  the  English 
language  in  the  county  wherein  their  principal  place  of  busi- 
ness is  located,  and  if  this  be  a  county  where  a  German  news- 
paper is  printed,  also  in  a  newspaper  printed  in  the  German 
language,  or  if  there  be  no  such  principal  place  of  business 
in  the  state,  then  in  a  newspaper  printed  in  the  English  Ian- 
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guage  and  in  a  newspaper  printed  in  the  German  language 
in  any  county  in  the  state. 

"Section  4364-43.  It  shall  hereafter  be  unlawful  for  any 
person  or  persons  without  the  written  consent  of  the  owner 
or  owners  thereof,  to  fill  or  cause  to  be  filled  any  such  stamped 
or  designated  bottle  or  vessel,  with  intent  to  use  or  sell  the 
same  or  contents  thereof,  or  to  use,  buy,  sell  or  wantonly 
destroy,  or  to  receive  with  intent  to  use  or  sell  any  such 
stamped  or  designated  bottle  or  vessel,  whether  filled  or  not, 
or  the  stamped  or  designated  cover  or  stopper  or  other  attach- 
ment belonging  *^^  thereto,  or  any  such  stamped  or  desig- 
nated box  or  receptacle  used  for  handling  or  transportation 
of  such  bottles  or  vessels,  or  to  cause  the  same  to  be  so  used, 
bought,  sold,  wantonly  destroyed  or  received.  The  using, 
buying,  or  selling  by  any  person  or  persons,  or  the  possession 
by  any  person  or  persons  without  the  written  consent  of  the 
rightful  owner,  of  any  such  stamped  or  designated  bottle  or 
vessel,  or  stamped  or  designated  cover  or  stopper  or  attach- 
ment belonging  thereto,  or  of  any  such  stamped  or  designated 
box  or  receptacle  used  for  handling  or  transportation  of  such 
stamped  or  designated  bottles  or  vessels,  shall  be  prima  facie 
evidence  of  the  unlawful  use  and  receiving  thereof  as  pro- 
hibited in  this  act. 

"The  requiring,  taking  or  accepting  of  any  deposit  fori 
the  return  of  any  such  stamped  or  designated  bottle  or  vessel,  | 
or  cover  or  stopper  or  attachment  belonging  to  same,  or  box] 
or  receptacle  used  for  handling  or  transportation  of  same,  orj 
the  demanding  or  accepting  of  any  compensation  for  the 
nonreturn  of  any  such  property  shall  not  be  deemed  a  salei 
of  such  property,  either  optional  or  otherwise,  in  any  proceed- 
ing under  this  act. 

"Any  person  or  persons  violating  the  provisions  of  this  actj 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  before 
any  court  of  competent  jurisdiction  for  the  first  offense  by  a 
fine  of  fifty  cents  for  each  and  every  such  bottle  or  vessel  sol 
filled,  or  each  and  every  bottle,  vessel,  stopper,  attachment, 
box  or  receptacle,  so  used,  bought,  sold,  destroyed  or  received, 
or  caused  to  be  sold,  used,  bought,  destroyed  or  received,  con- 
trary to  the  provisions  of  this  act,  or  by  imprisonment  not 
less  '*^^  than  ten  days  nor  more  than  thirty  days,  or  by  both 
such  fine  and  imprisonment,  and  for  each  subsequent  offense 
by  a  fine  of  noteless  than  one  dollar  nor  more  than  five  dollars 
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for  each  and  every  such  bottle  or  vessel  so  filled  or  caused  to 
be  filled,  or  each  and  every  bottle,  vessel,  cover,  stopper  or 
attachment,  box  or  receptacle  so  used,  bought,  sold,  destroyed, 
or  received,  or  caused  to  be  sold,  used,  bought,  destroyed,  or 
received,  contrary  to  the  provisions  of  this  act,  or  by  impris- 
onment not  less  than  twenty  days  nor  more  than  sixty  days, 
or  by  both  such  fine  and  imprisonment. 

"Section  4364-44.  In  case  the  owner  or  owners,  having 
complied  with  the  provisions  of  section  4364-42  of  the  Revised 
Statutes  of  Ohio,  or  the  agent  of  such  owner  or  owners,  shall 
make  oath  in  writing  before  any  justice  of  tae  peace  or  police 
judge,  that  affiant  has  reason  to  believe  and  does  believe  that 
any  person  or  persons,  are  using  in  any  manner  declared 
unlawful  by  this  act,  any  such  marked  or  designated  bottle 
or  vessel,  or  marked  or  designated  cover  or  stopper  or  attach- 
ment belonging  thereto,  or  any  such  marked  or  designated 
box  or  receptacle  used  for  handling  or  transportation  of  said 
bottles  and  vessels,  the  property  of  such  owner  or  owners,  or 
have  the  same  in  possession  on  premises  occupied,  used  or  con- 
trolled by  such  person  or  persons,  the  said  justice  of  the  peace 
or  police  judge  shall  issue  his  search  warrant  and  cause  the 
premises  designated  to  be  searched,  and  thereafter  such  pro- 
ceedings shall  be  had  as  now  are  provided  by  law  in  other  cases 
where  such  warrants  are  issued." 

The  next  section  in  substance  provides  that  any  '*''*  person 
or  persons  who  have  heretofore  filed  in  the  office  of  the  Secre- 
tary of  State  a  description  of  their  property  and  caused  the 
same  to  be  published  according  to  the  law  then  existing,  shall 
be  required  to  again  file  and  publish  in  accordance  with  sec- 
tion 4364-42,  etc. 

Section  4364-45  provides  that  all  costs  incurred  in  the 
enforcement  of  provisions  of  this  act  shall  be  assessed  and 
collected  in  thei  same  manner  as  in  criminal  cases ;  and  all  fines 
collected  by  virtue  of  this  act  shall  be  disposed  of  as  in  cases 
of  assault  and  battery. 

"While  the  foregoing  sections  are  amendatory  of  the  original 
act,  they  may  be  considered  as  under  its  title  as  first  adopted, 
to  wit : '  *  An  act  to  protect  manufacturers,  bottlers  and  dealers 
in  ginger  ale,  soda  water,  seltzer  water,  and  other  beverages, 
from  the  loss  of  their  bottles  and  boxes**;  because  in  the  in- 
terpretation of  an  amending  act,  not  only  the  original  but  its 
title  may  be  looked  to  in  aid  of  interpretation.    The  statute 
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as  amended  uses  broader  terras  than  found  in  the  original, 
and  instead  of  "ginger  ale,  seltzer  water,  soda  water,  mineral 
water  or  other  beverages,"  as  the  subject  of  manufacture, 
bottling  and  sale,  the  present  provision  is,  that  "any  person  or 
persons  engaged  in  the  selling  of  any  merchandise,  food  or 
beverages  in  bottles  or  other  vessels,  and  having  a  name  or 
names,  or  other  marks  of  ownership  stamped,  or  in  any  manner 
designated  upon  such  bottles  or  vessels,  or  upon  covers  or 
stoppers  or  other  attachments  of  the  same,  or  upon  boxes  or 
receptacles  used  for  handling  or  transportation  of  the  same, 
may  file  in  the  office  of  the  Secretary  of  State  ^^^  a  copy  or 
description  of  such  name  or  names  or  marks  of  ownership 
so  used  by  them,"  etc.  To  the  beverages  named  in  the  first 
.act  "merchandise  and  food"  are  now  added,  and  there  are 
some  other  terms  of  description  of  the  offense  and  of  limita- 
tion on  the  use  of  bottles,  or  other  vessels  mentioned  in  the 
act,  which  prohibited  use  is  penalized  as  a  misdemeanor,  and 
the  possession  of  such  articles  by  anyone  "without  the  writ- 
ten consent  of  the  rightful  owner"  shall  be  "prima  facie  evi- 
dence of  the  unlawful  use  and  receiving  thereof  as  prohibited 
in  this  act." 

There  is  no  provision  for  search-warrant  and  seizure  of 
property  under  certain  circumstances,  and  in  many  respects 
the  provisions  of  the  act  are  rigid  and  severe.  On  conviction, 
the  property  taken  on  the  search-warrant  is  to  be  restored  to 
the  rightful  owner. 

In  the  statement  of  the  ease  is  a  copy  of  the  indictment 
found  against  Schmuck,  in  which  he  is  charged  with  having 
received,  without  the  written  consent  of  the  rightful  owner, 
seventy  stamped  and  designated  bottles  and  stoppers,  and 
ten  stamped  and  designated  syphons  and  boxes,  the  personal 
property  of  the  Cleveland  Liquor  League  Bottling  Works, 
with  intent  to  use  and  sell  the  same.  Other  property  belong- 
ing to  other  owners  is  also  set  out  as  the  subject  matter  of 
the  defendant's  unlawful  acts,  and  that  said  stamped  and 
designated  bottles,  stoppers,  syphons  and  boxes  were  stamped 
with  the  names  and  other  marks  of  ownership  of  said  several 
owners,  in  accordane  with  section  4364-42,  Revised  Statutes, 
each  of  said  owners  having  theretofore  been  and  then  ^^*  be- 
ing engaged  in  selling  beverages  in  said  bottles,  syphons  and 
boxes,  and  in  using  the  same,  and  that  each  of  the  owners  so 
described  had  filed  with  the  Secretary  of  State  a  copy  and 
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description  of  said  names  and  marks  of  ownership,  a  copy  of 
which  filing  was  published  as  required  by  the  statute,  etc. 

In  short,  Schmuck  was  accused  of  receiving  the  articles  de- 
scribed, without  the  written  consent  of  the  owners,  with  in- 
tent to  use  and  sell  the  same. 

It  is  manifest  that  the  general  public  has  not  been  offended 
by  the  commission  of  the  acts  alleged  in  the  indictment,  nor 
does  the  statute  in  question  make  criminal  any  act  in  which 
the  general  public  is  concerned.  Section  4364-43  makes  it 
"unlawful  for  any  person  or  persons,  without  the  written 
consent  of  the  owner  or  owners"  of  such  bottles,  boxes  or 
other  vessels,  to  fill  or  cause  to  be  filled  any  such  stamped  or 
designated  bottle  or  vessel  with  intent  to  use  or  sell  the  same 
or  contents  thereof,  or  to  use,  buy,  sell  or  wantonly  destroy, 
or  to  receive  with  intent  to  use  or  sell  any  such  stamped  or 
designated  bottle  or  vessel,  whether  filled  or  not.  By  further 
language  of  the  section,  the  possession  of  such  articles  by  any- 
one, or  the  using  or  buying  and  selling  the  same  without  the 
"written  consent  of  the  owner  or  owners,  shall  be  prima  facie 
evidence  of  the  unlawful  use  and  receiving  prohibited  by  the 
-act. 

The  statute  is  not  aimed  at  the  adulteration  of  any  mer- 
chandise, food  or  beverage,  nor  does  it  appear  from  its  terms 
that  a  compliance  with  it  will  tend  to  prevent  adulteration,  or 
secure  to  the  public  pure  "merchandise,"  pure  "food,"  or 
pure  '*^^  "beverages."  Its  sole  purpose  seems  to  be  the  pro- 
tection of  the  owners  of  certain  described  articles  of  personal 
property,  who  are  engaged  in  a  limited  line  of  business,  and 
the  act  might  well  be  entitled:  "An  act  to  protect  persons 
engaged  in  the  selling  of  any  merchandise,  food  or  beverages 
in  bottles  or  other  vessels  from  the  loss  of  their  bottles  or 
other  vessels."  This  purpose  pervades  every  line  of  the  stat- 
ute, including  the  provision  for  search  and  seizure,  and  it  is 
given  criminal  caste  in  order  to  secure  to  such  owners  a  better 
protection  than  is  or  perhaps  can  be  afforded  to  owners  of 
any  other  class  of  property.  As  to  the  recovery  of  other 
kinds  of  property  by  the  lawful  owner,  he  must  rely  on  pro- 
ceedings in  a  civil  action ;  but  here  the  state  of  Ohio  is  to  be- 
come the  plaintiff  and  in  a  drastic  criminal  procedure,  not 
only  "get  at"  the  property  for  the  owner  and  restore  it,  but 
to  punish  by  fine  or  imprisonment,  or  both,  the  person  who 
has  trespassed  upon  the  title  or  possession  of  the  owner.  To 
aid  in  the  work  of  prosecution,  the  premises  of  the  accused 
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may  be  searched  on  a  warrant  for  that  purpose,  and  the  en- 
tire machinery  of  this  statute  exalts  this  species  of  property 
above  all  others.  The  owners  of  such  bottles,  vessels  and 
their  contents,  mostly  various  kinds  of  beverages,  are  not  left 
to  civil  remedies  to  which  owners  of  other  goods  must  resort 
in  order  to  maintain  their  rights,  but  they  may  invoke  the 
sovereign  power  of  the  state  and  its  most  commanding  pro- 
cesses to  save  them  from  loss  of  bottle  and  box. 

It  is  difficult  to  conceive  of  a  clearer  case  of  class  legislation 
in  favor  of  certain  dealers  who  '*^®  have  the  ordinary  means 
of  reclaiming  their  property  available  to  other  citizens  plus 
the  criminal  procedure  of  the  state  to  not  only  reclaim  but  to 
punish.  We  have  not  yet  fully  stated  the  entire  character  of 
this  legislation.  It  is  part  of  section  4364-43,  that  "the  re- 
quiring, taking  or  accepting  of  any  deposit  for  the  return  of 
any  such  stamped  or  designated  bottle  or  vessel,  or  cover  or 
stopper  or  attachment  belonging  to  same,  or  box  or  receptacle 
used  for  handling  or  transportation  of  same,  or  the  demand- 
ing or  accepting  of  any  compensation  for  the  nonreturn  of 
any  such  property  shall  not  be  deemed  a  sale  of  such  prop- 
erty, either  optional  or  otherwise,  in  any  proceeding  under 
this  act."  Therefore,  the  owner  who  sells  food  or  beverages 
in  bottles  or  other  vessels  may  take  a  deposit  to  secure  the 
return  of  his  bottle  or  vessel,  or  he  may  demand  and  accept 
compensation  for  their  nonreturn,  yet  he  still  owns  the  prop- 
erty, for  such  acceptance  shall  not  be  deemed  a  sale  either 
optional  or  otherwise.  In  other  words,  the  owner  may  de- 
mand and  accept  a  sufficient  deposit  to  secure  him,  or  he  may 
demand  and  accept  full  compensation  for  the  nonreturn  of 
his  bottles  or  other  vessels,  yet  he  still  owns  them  and  may 
prosecute  the  party  found  in  possession,  through  sale  or 
otherwise,  without  the  written  consent  of  the  owner.  The 
possession  with  the  verbal  consent  of  the  owner  Mall  not 
protect,  for  a  written  consent  must  be  shown. 

A  careful  examination  of  this  statute  warrants  the  state- 
ment that  innocent  persons  may  come  into  possession  of 
such  articles — persons  out  of  the  county  where  the  publi- 
cation prescribed  has  been  '*^''  made  and  who  had  no  knowl- 
edge thereof,  and  yet  his  premises  may  be  searched  on  war- 
rant, property  seized  and  such  person,  by  fact  of  such  pos- 
session, confronted  with  a  prima  facie  case  against  him.  The 
possession  without  the  written  consent  of  the  owner  becomes 
a  crime  if  a  prescribed  publication  is  made.     If  no  publica- 
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tioD,  no  crime.  The  state  has  not  convinced  us  that  such  a 
statute  should  be  upheld. 

"We  are  told  in  the  brief  that  several  states  of  the  Union 
have  enacted  similar  laws,  and  that  in  two  or  more  such 
states  the  law  has  been  held  valid  by  the  courts  of  last  re- 
sort. "We  have  not  the  space  for  a  comparison  of  the  statutes 
of  the  various  states  named  in  the  brief.  It  would  surprise 
us  somewhat  if  any  state  has  enacted  a  law  containing  all 
the  characteristics  of  the  one  before  us.  If  precisely  such 
legislation  is  found  elsewhere,  it  tends  to  prove  the  assiduity 
of  persons  who  are  engaged  in  similar  occupations  in  those 
jurisdictions. 

Two  cases  are  cited  and  relied  on  by  the  state  as  leading 
cases  to  sustain  the  legislation  involved,  and  we  have  care- 
fully examined  them.  One  is  People  v.  Cannon,  139  N.  Y. 
32,  36  Am.  St.  Rep.  668,  34  N.  E.  759.  The  prosecution 
in  that  case  was  grounded  on  chapter  377  of  the  laws  of 
New  York  for  1887,  as  amended  by  chapter  181  of  the  laws 
of  1888.  The  principal  act  is  found  in  laws  of  New  York, 
1887.  The  court  of  appeals  of  that  state  in  the  above  case 
held  the  act  to  be  constitutional.  In  many  respects  that 
statute  is  similar  to  ours,  but  in  other  respects  of  importance 
it  is  different.  It  comprehends  the  manufacturer  as  well 
as  the  bottler,  and  its  provisions  embrace  a  ^°*  greater  num- 
ber and  variety  of  beverages.  In  its  second  section,  after 
making  the  written  consent  of  the  owner  necessary  to  legal- 
ize the  use  or  sale  of  the  enumerated  articles  by  one  not 
the  owner,  it  is  said,  "unless  the  same  shall  have  been  pur- 
chased from  the  person  or  persons,  corporation  or  corpora- 
tions, whose  mark  or  devise  shall  have  been  in  or  upon  the 
bottles,  box,  syphon, "  etc.  No  such  language  is  found  in 
our  statute,  and  it  appears  that  the  quoted  clause  was  con- 
sidered of  importance  by  the  court,  for  Peckham,  J.,  de- 
livering the  opinion  of  the  court,  and  in  answering  one 
of  the  criticisms  of  the  statute,  made  this  statement  on 
page  39:  "It  is  a  fact  which  everyone  knows,  that  large 
amounts  of  the  liquors  originally  put  up  in  these  bottles 
are  sold  by  the  manufacturers  to  the  retail  dealers,  who  sell 
them  to  the  customers,  who  take  them  away  in  the  original 
bottles  in  which  the  manufacturers  delivered  them  to  the 
retail  dealers,  and  it  cannot  be  contended  with  any  degree 
of  plausibility,  as  it  seems  to  us,  that  there  is  anything 
in  the  language  of  the  statute,  properly  construed,  which 
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prohibits  such  a  dealing  in  and  the  delivery  of  the  liquors 
by  anyone  into  whose  possession  and  ownership  they  have 
lawfully  come."  And  this,  because  of  the  foregoing  clause 
of  their  statute  which  is  absent  from  ours.  Our  statute  for- 
bids the  very  thing  permitted  there.  There  are  other  points 
of  difference  not  so  material. 

The  other  case  relied  upon  is  Commonwealth  v.  Anselvieh, 
186  Mass.  376,  104  Am.  St.  Rep.  590,  71  N.  E.  790.  The 
prosecution  was  founded  on  chapter  72  of  the  Revised  Laws 
of  Massachusetts,  "^^^  volume  1,619  (Laws  of  1902).  Again 
we  find  both  similarities  and  dissimilarities  when  compared 
with  our  statute.  The  search-warrant  provision  was  part 
of  the  statute  of  New  York,  as  well  as  that  of  Massachusetts, 
at  the  dates  of  the  two  prosecutions  referred  to.  Not  so 
much  stress  was  laid  on  the  provision  in  the  New  York 
oase,  and  the  court  did  not  pass  upon  it.  It  was  raised 
in  the  above  Massachusetts  case,  but  not  decided,  the  court 
taking  the  view  that  if  that  section  is  unconstitutional,  it 
would  not  invalidate  the  entire  act.  We  are  not  satisfied 
with  the  reasoning  in  either  of  the  cases,  and  prefer  the  doc- 
trine of  Lippman  v.  People,  175  111.  101,  51  N.  E.  872,  and 
Horwich  v.  Walker-Gordon  Laboratory  Co.,  205  111.  497,  98 
Am.  St.  Rep.  254,  68  N.  E.  938.  As  compared  with  our 
statute,  the  laws  of  Illinois  involved  in  each  of  these  cases, 
has  many  things  in  common.  It  contained  a  provision  for 
search  and  seizure  which  was  held  invalid  in  the  Lippman 
case.  Spealcing  of  that  provision,  the  court,  in  the  opinion 
on  page  106,  makes  the  following  comment:  "It  confers 
upon  them  the  power  to  call  upon  the  state  and  its  officers 
and  judiciary  to  act  as  collectors  of  their  bottles,  kegs  and 
boxes  which  they  have  voluntarily  scattered  over  the  state 
among  their  customers.  It  attempts  to  place  at  their  dis- 
posal the  extraordinary  right  of  the  search-warrant,  by  which 
they  arm  a  constable  or  other  officer  with  process  to  intrude 
upon  the  premises  or  home  of  any  citizen  to  recover  their 
bottles,  kegs,  and  the  like."  The  court  proceeds  to  say  that 
the  persons  to  be  protected  by  the  statute  substitute  the 
search-warrant  "^^^  for  a  writ  of  replevin,  and  are  thus  made 
favorites  over  their  fellows. 

The  statute  of  Illinois,  pronounced  bad  in  Lippman  v. 
People,  175  111.  101,  51  N.  E.  872,  was  afterward  amended, 
no  doubt  to  obviate  objections  pointed  out  by  the  court. 
But  the  amended  act  came  before  the  same   court  in  Hor- 
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wich  V.  Walker-Gordon  Laboratory  Co.,  205  111.  497,  98  Am. 
St.  Kep.  254,  68  N.  E.  938,  and  the  court  again  went  over 
the  whole  subject  and  condemned  the  act.  The  action  by 
the  company  was  for  an  injunction  to  restrain  Horwich  et 
al.  from  buying,  selling  or  keeping  for  sale,  etc.,  any  of 
the  bottles  of  such  company.  The  court,  through  Justice 
Scott,  on  pages  503-505,  clearly  expresses  our  view^s  of  such 
legislation.  Speaking  of  the  class  favored  by  the  act,  the 
court  says,  on  page  509:  "They  stand  on  the  same  footing 
as  other  owners  of  personal  property,  and  any  law  favoring 
them  above  others,  for  the  reason  alone  that  they  own  per- 
sonal property  of  the  kind  specified  in  this  act,  is  a  special 
law,  within  the  meaning  of  our  constitution." 

So  in  the  case  at  bar.  The  protection  of  the  public  against 
impure  food  or  beverages  is  not  hinted  at,  and  the  entire 
scope  of  the  statute  is  directed  to  aiding  the  owners  of  the 
bottles  and  other  vessels  in  reclaiming  property  which  they 
have  once  delivered  to  various  persons  at  both  near  and  re- 
mote points  in  the  community.  It  is  against  the  genius  of 
our  constitution  and  especially  forbidden  by  sections  1-14 
and  19  of  article  1  of  the  constitution  of  this  state. 

As  to  the  sufificiency  of  the  indictment,  it  is  enough  to  say 
that  it  is  good  enough  for  a  bad  *^*  law.  It  is  exceedingly 
difficult  to  frame  a  good  indictment  found  under  the  pro- 
visions of  an  invalid  statute. 

The  exceptions  are  not  well  taken  and  are  overruled. 

Shauck,  C.  J.,  Crew,  Summers,  Spear  and  Davis,  JJ.,  cour 
cur. 


The  Constitutionality  of  Statutes  somewhat  similar  to  tlie  one  passed 
upon  in  the  principal  cas.e,  is  discussed  in  Commonwealtb  v.  Ansel- 
vich,  186  Mass.  376,  104  Am,  St.  Eep.  590;  Horwich  v.  Walker-Gordon 
etc.  Co.,  205  111.  497,  98  Am.  St.  Eep.  254;  People  v.  Cannon,  139  N. 
Y.  32,  36  Am.  St.  Eep.  668. 


CASES 

IN  THE 

SUPREME  COURT 

OF 

SOUTH  CAEOLINA. 


KENTUCKY    WAGON    MANUFACTURING    COMPANY 
V.  PEOPLE'S  SUPPLY  COMPANY. 

[77  S.  C.  92,  57  S.  E.  676.] 

CON!tEACTS— Parol  Evidence  to  Explain.— Parol  evidence  is 
not  admissible  to  explain  that  the  term  "fully  insured,"  as  used  in 
a  written  contract,  means  that  the  property  shall  be  kept  insured  to 
three-fourths  of  its  value,  thus  contradicting  the  words  of  the  con- 
tract,    (p.  545.) 

Helm  &  Helm  and  Seaife  &  Hamblin,  for  the  appellant. 

J.  A.  Sawyer,  for  the  appellee. 

®^  GARY,  J.  This  is  an  action  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  in  consequence  of  the 
defendant's  failure  to  keep  certain  property  fully  insured 
against  loss  or  damage. 

The  facts  as  stated  by  his  honor,  the  circuit  judge,  and  so 
much  of  his  charge  as  gives  rise  to  the  questions  presented 
by  the  exceptions,  are  as  follows : 

**  Plaintiff  alleges  that  in  pursuance  of  a  contract  between 
it  and  the  defendant,  People's  Supply  Company,  the  plain- 
tiff had  placed  on  consignment  with  the  defendant  as  its 
agent  certain  wagons  to  be  sold  and  that  the  defendant  had 
agreed,  by  entering  into  a  contract  with  the  plaintiff,  to 
keep  the  wagons  fully  insured  from  loss  or  damage  by  fire, 
and  had  agreed  further  that  if  loss  or  damage  ensued  be- 
cause of  the  failure  of  the  defendant  to  keep  that  part  of  its 
agreement,  then  the  defendant  would  make  good  whatever 
kis  so  ensued,  and  allege  further  that  loss  did  ensue;  that 
the  defendant  failed  to  perform  the  agreement  to  keep  the 
property  fully  insured  and  loss  ensued,  and  that  the  defend- 
ant is  therefore  liable  to  plaintiff  in  the  amount  of  the  loss, 
which  the  plaintiff  alleges  was  two  hundred  and  seventy-two 
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dollars  and  twenty-six  cents,  and  brings  this  suit  to  recover 
that  amount  from  the  defendant. 

"The  defendant  denies  that  it  failed  to  fully  insure  in 
accordance  with  the  terms  of  its  contract  and  alleges  that  it 
insured  the  property  for  its  full  value,  that  the  term  'full 
value,'  as  applied  to  insurance  of  personal  property,  means 
full  insurable  value,  and  alleges  the  full  insurable  value  of 
personal  property  is  three-fourths  of  the  actual  value,  and, 
therefore,  it  did  keep  the  property  fully  insured,  and  denies 
it  is  liable  to  plaintiff  because  of  any  loss  occurring  from 
damage  by  fire  to  plaintiff. 

**  "Well,  now,  those  are  the  issues  presented  by  the 
pleadings.  It  is  not  denied  there  was  such  a  contract  as 
that  between  the  parties,  that  is,  that  wagons  were  to  be 
consigned  to  defendant  as  agent  of  plaintiff  to  sell,  and  the 
defendant  did  agree  to  keep  the  property  fully  insured  and 
also  agreed  to  make  good  any  loss  that  ensued  by  reason  of 
the  defendant's  failure  to  keep  the  property  fully  insured. 

*  *  So  now  it  resolves  itself  into  a  question  for  you  to  deter- 
mine as  to  whether  the  defendant  did  perform  the  contract 
which  the  plaintiff  alleges  the  defendant  broke — if  you  find 
from  the  evidence  the  defendant  did  fail  to  perform  its  con- 
tract, and  that  imposes  the  burden  upon  the  plaintiff  of 
proving  that  by  the  preponderance  of  the  testimony;  then 
the  defendant  is  liable  to  plaintiff  for  the  amount  of  loss 
which  ensued.  On  the  other  hand,  if  you  find  the  defendant 
did  not  fail  to  perform  its  contract,  or  in  other  words  that 
the  defendant  kept  its  contract  and  fully  performed  it  by 
having  the  property  fully  insured,  then  no  matter  if  loss 
did  ensue  from  fire,  the  defendant  would  not  be  liable  to 
plaintiff.  So  that  in  accordance  with  your  determination 
of  that  fact  would  be  your  verdict. 

"Well,  now,  the  term  'fully  insured'  in  its  plain  ordinary 
significance  would  mean  insured  to  the  full  value  of  the 
original.  That  was  the  idea  of  insurance  contracts.  If  a 
person  insured  another  person  to  a  certain  amount  against 
loss  by  fire  and  loss  ensued,  the  insurer  would  be  liable  to 
make  good  the  loss,  no  matter  what  the  amount  was,  unless 
there  be  some  evidence  of  fraud  in  the  transaction  that 
would  upset  the  whole  contract.  But  where  parties  enter 
into  a  contract  it  is  competent  for  them  to  make  modifica- 
tions of  the  contract.    And  so  it  became  customary  for  in- 
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surance  contracts  to  be  modified  and  for  the  clause  to  either 
be  inserted  in  the  contract  or  attached  to  it  to  the  effect  that 
in  ease  of  loss  the  insurer  should  be  liable  only  to  a  certain 
proportion  of  the  actual  value  of  the  property.  Well,  now, 
the  defendant  here  claims  that  that  modification  became  so 
customary  that  it  is  always  to  be  taken  in  connection  with 
*®  the  term  'fully  insured  for  full  value,'  and  that  it  was  so- 
taken  in  this  particular  contract  between  plaintiff  and  de- 
fendant. 

"Well,  it  is  a  question  for  you  to  determine  from  the  evi- 
dence whether  that  contention  of  defendant  is  established 
or  not,  and  it  is  a  question  for  you  as  to  what  insurance 
companies  mean  when  they  use  the  expression  'fully  in- 
sured' or  'insured  for  full  value.'  It  is  competent  for  you 
to  determine  from  the  evidence  in  the  case  whether  the 
term  'fully  insured'  or  'insured  for  full  value,'  as  used  in 
the  insurance  contract  and  as  understood  when  people  refer 
to  your  contract  with  reference  to  insurance,  whether  it 
means  that  insurance  for  the  full  value  of  the  property 
would  be  paid  upon  loss  by  fire  by  establishing  it  was  in- 
sured against,  or  whether  it  means  that  some  less  amount 
than  the  full  value  of  the  property  would  be  paid.  That  is 
a  question  for  you  to  determine  from  the  evidence." 

The  provision  of  the  policy  as  to  the  insurance  is  as  fol- 
lows: "The  said  second  party  agrees  to  receive  said  wagons 
when  delivered  on  cars  or  boat  at  Louisville,  Kentucky, 
pay  freight  on  same  to  point  of  destination,  and  keep  them 
securely  stored  and  sheltered  from  the  weather  until  sold, 
until  which  time  they  are  to  remain  the  property  of  the 
party  of  the  first  part,  and  said "  second  party  will  use  all 
reasonable  diligence  and  effort  to  effect  sales,  and  will  keep 
said  wagons  fully  insured  from  loss  or  damage  by  fire  with- 
out expense  to  and  for  the  benefit  of  said  first  party  until 
sold,  and  failing  so  to  insure,  said  second  party  agrees  to 
make  good  to  said  first  party  any  loss  that  may  occur  by 
reason  of  said  failure." 

The  main  issue  in  the  case  is  whether  the  circuit  judge 
erred  in  submitting  to  the  jury  the  question  whether  there 
was  a  compliance  by  the  defendant  with  the  terms  of  said 
contract,  when  it  took  out  a  policy  of  insurance  with  a  pro- 
vision that  the  insurance  company  would  only  be  liable,  in 
®®  case  of  loss  by  fire,  to  the  extent  of  three-fourths  the 
value  of  the  property  insured. 
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In  2  Page  on  Contracts,  section  1111,  the  rule  is  thu» 
stated:  **If  the  parties  have  used  words  which  have  an  or- 
dinary meaning,  free  from  ambiguity,  and  no  technical 
meaning  is  shown,  extrinsic  evidence  is  inadmissible  to  show 
that  the  parties  used  such  terms  in  a  sense  different  from 
their  ordinary  meaning,  as  the  only  effect  of  such  evidence 
would  be  to  contradict  the  legal  effect  of  the  language  which 
the  parties  themselves  used.  Thus  evidence  is  not  admissi- 
ble to  show  the  meaning  of  *to  be  advertised  until  sold,'  'de- 
livered East  St.  Louis,'  'wholesale  prices,'  or  to  mine  ore  at 
a  certain  price  as  long  'as  we  can  make  it  pay.'  ....  So^ 
under  a  contract  which  refers  to  the  'amount'  of  grading  it 
cannot  be  shown  that  'amount'  means  cost  and  not  quantity. 
If,  on  the  other  hand,  the  term  used  is  one  which  has  two  or 
more  meanings,  evidence  of  the  intention  of  the  parties  di- 
rect  is  admissible  to  show  in  which  sense  it  was  used 

So  if  the  term  'perch'  is  shown  to  have  two  meanings  when 
used  as  a  measure  of  stone,  the  direct  intention  of  the  par- 
ties may  be  considered  in  ascertaining  which  meaning  of  the 
term  was  intended." 

In  Adams  v.  Turner,  73  Conn.  38,  46  Atl.  247,  the  court 
uses  this  language:  "It  thus  appears  that  the  words  'new 
and  useful  improvements'  in  this  contract,  when  read  in 
connection  with  the  rest  of  it,  and  without  the  aid  of  extrin- 
sic evidence,  mean  actually  existing  improvements,  and  that 
their  meaning  in  this  respect  is  neither  ambiguous  nor  un- 
certain. Under  such  circumstances  the  evidence  extrinsic 
to  the  writing,  offered  to  show  that  the  parties  attached  a 
different  meaning  to  the  words  in  question  than  the  one  ex- 
pressed in  the  writing,  was  properly  excluded,  for  it  was 
both  unnecessary  and  immaterial;  it  was  unnecessary  be- 
cause the  writing  itself  is  the  primary  evidence  of  what  the 
parties  meant,  and  if  that  of  itself  clearly  shows  what  they 
meant  there  is  no  need  of  resorting  ^"^  to  the  inferior  evi- 
dence; it  was  immaterial,  because  the  meaning  expressed  in 
the  writing  as  ascertained  from  the  writing  itself  is  con- 
trolling and  must  prevail  over  any  meaning  that  could  be 
established  by  extrinsic  evidence.  It  is  only  in  cases  where 
the  words  of  the  writing  are,  when  read  in  connection  with 
the  entire  writing,  ambiguous  or  of  doubtful  import,  that 
resort  can  be  had  in  aid  of  their  interpretation  to  the  kind 
of  extrinsic  evidence  which  was  offered  and  excluded  in  this 
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case":  Citing  Hall  v.  Rand,  8  Conn.  560;  Glendale  Woolen 
Co.  V.  Protection  Ins.  Co.,  21  Conn.  19,  54  Am.  Dec.  309; 
Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  29  Conn. 
374;  Bailey  v.  Close,  37  Conn.  408;  Hotchkiss  v.  Higgins,  52 
Conn.  205,  52  Am.  Rep.  582;  West  Haven  Water  Co.  v. 
Redfield,  58  Conn.  39,  18  Atl.  978. 

The  doctrine  is  stated  as  follows  in  the  case  of  Burton  v. 
Forest  Oil  Co.,  204  Pa.  349,  54  Atl.  266:  "The  learned  trial 
judge  was  right  in  excluding  the  testimony  offered  for  the 
purpose  of  showing  the  trade  meaning  of  the  word  *gas' 
used  in  the  lease  between  the  plaintiff,  Guffey  and  Queen. 
The  purpose  was  to  show  that  in  the  oil  and  gas  business  the 
word  *gas'  as  used  in  such  contracts  means  gas  derived  from 
a  gas  well  and  not  from  an  oil  well.  The  lease  granted  the 
right  to  drill  and  operate  for  'petroleum  oil  or  gas,'  and 
provided  that  if  gas  is  obtained  in  sufficient  quantities  to 
utilize,  the  consideration  therefor  should  be  five  hundred 
dollars  per  annum  for  each  well  drilled  on  the  premises. 
The  meaning  of  the  words  is  neither  ambiguous  nor  uncer- 
tain, but  is  well  understood.  Nor  does  the  connection  in 
which  it  is  used  give  it  a  meaning  requiring  parol  evidence 
to  explain  it.  The  offer  was  in  effect  not  to  explain,  but  to 
contradict,  the  explicit  provisions  of  the  contract,  by  show- 
ing that  the  lessees  were  to  pay  for  the  gas  only  on  condi- 
tion that  it  was  produced  or  derived  from  a  gas  well.  This 
would  have  been  in  direct  opposition  to  the  agreement  and 
in  conflict  with  its  terms.  The  lease,  as  we  have  seen, 
granted  the  right  to  drill  for  oil  and  gas,  but  the  considera- 
tion to  be  paid  for  the  gas  did  not  depend  on  whether  it  was 
®®  derived  from  an  oil  well  or  a  gas  well,  but  whether  the 
gas  was  'obtained  in  sufficient  quantities  to  utilize.'  Parol 
evidence  is  not  permissible  for  the  purpose  of  making  a  new 
and  different  agreement  for  the  parties  and  hence  the  evi- 
dence, the  rejection  of  which  is  complained  of  by  the  appel- 
lant, was  properly  excluded." 

In  the  case  of  Wikle  v.  Johnson  Laboratories,  132  Ala. 
268,  31  South,  715,  the  court  said:  '-The  court  properly 
excluded  the  proposed  evidence  of  the  defendant  as  to  what 
was  the  agreement  or  understanding  between  him  and  plain- 
tiff with  reference  to  the  meaning  of  the  words,  'To  be 
advertised  until  sold,'  contained  in  the  written  contract  of 
sale — the  order  executed  by  defendant.     The  writing  itself, 
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<;onstnied  with  reference  to  the  nature  of  the  transaction 
and  in  the  light  of  surrounding  circumstances,  is  the  sole 
evidence  of  the  agreement,  and  parties  cannot  be  allowed 
to  alter  or  vary  its  terms  by  evidence  of  a  contemporaneous 
parol  agreement  or  understanding  as  to  the  meaning  of  its 
language:  Kyle  v.  Bellinger,  79  Ala.  516.  The  defendant 
having  purchased  the  goods  outright,  it  was  obviously  im- 
material whether  he  had  sold  them  or  not." 

Conceding  it  was  the  usual  practice  of  insurance  companies 
in  general  to  write  policies  containing  the  3-4  clause,  such 
practice  could  not  be  shown  for  the  purpose  of  contradict- 
ing words  in  agreements  entered  into  between  third  parties, 
which  are  free  from  ambiguity  or  equivocation;  and  in  their 
ordinary  and  usual  acceptation  have  but  one  meaning,  as  in 
the  case  under  consideration.  This  would  infringe  upon  the 
well-settled  doctrine  that  parol  testimony  is  inadmissible  for 
the  purpose  of  contradicting  the  terms  of  a  written  instru- 
ment. 

The  charge  would  have  been  free  from  error  if  the  testi- 
mony had  been  explanatory  instead  of  contradictory  of  the 
terms  used  in  the  agreement. 

®®  It  will  not  be  necessary  to  consider  the  other  exceptions, 
as  the  questions  presented  by  them  are  dependent  upon  the 
one  just  considered. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed  and  the  case  remanded  for  a  new 
trial. 


In  tbe  Subsequent  Case  of  Sellers  v.  Atlantic  Coast  Line  B.  B.  Co., 
77  S.  C.  361,  57  S.  E.  1102,  it  was  decided  that,  if  the  trial  court 
in  construing  a  written  contract  concludes  that  upon  its  face  it  is 
reasonably  calculated  to  mislead  a  man  of  ordinary  intelligence,  it 
then  becomes  his  duty  to  allow  the  introduction  of  parol  testimony 
for  the  purpose  of  enabling  the  jury  to  determine  whether  a  party 'to 
the  contract  in  the  particular  instance  was  misled;  but  the  mere  re- 
insertion of  words  already  forming  part  of  the  contract  can  neither 
have  the  effect  of  making  a  new  contract,  nor  of  rendering  it  ambigu- 
ous, so  as  to  make  it  necessary  to  resort  to  parol  evidence  to  explain 
it. 

EVIDENCE  TO  EXPLAIN  THE  MEANING  OF  WOBDS  USED  IN 
A  WEITTEN  CONTEACT. 
I.  Scope  of  Note,  546. 

II.  Discussion  of  General  Principles  Involved,  546. 
Am.  St.  Eep.,  Vol.  122—35 
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m.  Illustrations. 

a.  Where  Oral  Evidence  of  Usage  or  Custom  was  Admitted,  548. 

b.  Where  Oral  Evidence  of  Usage  or  Custom  was  not  Admitted^ 

550. 
IV.  Amhiguity  When  Custom  or  Usage  is  not  Involved. 

a.  In  General,  554. 

b.  Illustrations. 

1.  Significance  of  the  Words  "About,"  "More  or  Less"  and 

Words  of  Similar  Import,  555. 

2.  Miscellaneous  Cases,  557. 

I.  Scope  of  Note. 
This  note  will  discuss  only  the  question  as  to  when  parol  evidence 
Is  admissible  to  explain  the  meaning  of  words  used  in  a  written  con- 
tract. The  general  rule  of  law  regarding  evidence  tending  to  vary 
or  contradict  a  writing  will  be  found  treated  in  the  monographic 
notes  attached  to  Sullivan  v.  Lear,  11  Am.  St.  Eep.  393,  and  Harris 
v.  Murphy,  56  Am.  St.  Eep.  659.  An  exception  to  the  general  rule 
recognized  in  many  jurisdictions  with  reference  to  the  admissibiliCy 
of  evidence  to  prove  that  a  deed,  though  absolute  on  its  face,  was 
intended  only  as  a  mortgage  will  be  found  discussed  in  the  mono- 
graphic notes  appended  to  Thompson  v.  Patton,  15  Am.  Dec.  47. 
For  further  information  regarding  the  topic  presented  in  this  note, 
see  the  notes  attached  to  Donley  v.  Tindall,  5  Am.  Eep.  241, 
Willmering  v.  McGaughey,  6  Am.  Eep.  678,  and  Keller  v.  Webb,  28 
Am.  Eep.  210. 

n.    Discussion  of  General  Principles  Involved. 

There  is,  perhaps,  no  general  principle  of  law  more  firmly  estab- 
lished than  the  rule  that  parol  evidence  is  not  admissible  to  vary  or 
contradict  the  express  terms  of  a  written  contract.  This  rule  is 
founded  on  the  principle  that  when  the  words  in  a  contract,  taken 
in  their  literal  sense,  and  applicable  to  the  subject  matter  involved, 
clearly  indicate  its  meaning,  such  words  must  express  the  meaning 
which  the  parties  intended  to  be  embodied  in  the  contract,  and  hence, 
when  there  is  no  uncertainty  of  sense  there  can  be  no  room  for 
construction.  Consequently,  when  the  language  employed  in  a  con- 
tract has  an  ordinary  meaning,  or  if  the  meaning  is  plain  and  un- 
ambiguous when  read  in  connection  with  other  provisions  of  the 
contract,    extrinsic    evidence    as   to    its    meaning   is   not    admissible. 

But  as  it  is  the  ultimate  object  of  the  law  in  construing  a  con- 
tract to  ascertain  the  intention  of  the  parties  to  it,  two  exceptions, 
or  rather  corollaries,  to  the  general  rule  have  been  recognized, 
namely:  That  when  the  language  is  vague  and  indefinite  and  an 
ambiguity  exists  in  the  writing;  or  when  it  is  used  in  a  local  or 
technical  sense  peculiar  to  certain  trades  or  occupations,  then  parol 
testimony  of  usage  or  custom  may  be  resorted  to  in  order  to  ascer- 
tain its  intent  and  meaning,  but  only  to  explain  what  is  doubtful,, 
for  if  the  contract  is  plain,  the  right  of  a  party  cannot  be  taken 
away  by  custom.    'This  rule  is  clearly  stated  by  the  supreme  court 
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of  the  United  States  in  Tilley  v.  Chicago,  103  IT.  S.  155,  26  L.  ecL 
374:  **Proof  of  usage  can  only  be  received  to  show  the  intention 
or  understanding  of  the  parties,  in  the  absence  of  a  special  agree- 
ment or  to  explain  the  terms  "of  a  written  contract.  In  all  cases 
where  evidence  of  usage  is  received,  the  rule  must  be  taken  with 
this  modification:  that  the  evidence  be  not  repugnant  to  or  incon- 
sistent with  the  contract."  And  in  a  later  case — Grace  v.  American 
Cent.  Co.,  109.  U.  S.  278,  3  Sup.  Ct.  Eep.  207,  27  L.  ed.  932— the 
same  court  after  restating  the  rule  said:  "This  rule  is  based  on  the 
theory  that  the  parties,  if  aware  of  any  usage  or  custom  relating  to 
the  subject  matter  of  their  negotiations,  have  so  expressed  their 
intention  as  to  take  the  contract  out  of  the  operation  of  any  rules 
established  by  mere  usage  or  custom."  Hence,  permitting  oral  evi- 
dence in  cases  of  this  kind  is  not  allowing  it  for  the  purpose  of 
varying  or  altering  the  contract,  or  putting  a  different  sense  or 
construction  upon  its  language  than  that  which  it  would  ordinarily 
bear,  but  is  allowed  for  the  purpose  of  showing  what  was  the  real 
intention  in  which  it  was  used;  for  as  is  said  in  Greenleaf  on  Evi- 
dence, volume  2,  section  251,  "Although  evidence  of  custom  and 
usage  may  be  introduced  in  a  case  to  show  what  the  meaning  of  the 
parties  was  in  regard  to  the  subject  matter  of  the  contract,  or  to 
explain  the  meaning  given  in  particular  trades  or  occupations  to 
certain  words,  yet  evidence  cannot  be  introduced  of  the  custom 
when  the  same  contradicts  the  plain  and  unambiguous  words  of  the 
contract,  or  violates  a  settled  legal  rule  of  construction."  The 
theory  upon  which  evidence  of  usage  or  custom  may  be  introduced  is, 
that  parties  who  contract  on  a  subject  concerning  which  known 
usages  prevail,  by  implication  incorporate  them  into  their  agree- 
ments, if  nothing  is  said  to  the  contrary:  Eobinson  v.  United  States, 
13  Wall.  363,  20  L.  ed.  653.  Hence,  it  follows  that  such  evidence 
is  not  admissible  unless  the  particular  meaning  sought  to  be  at- 
tached to  the  words  by  usage  or  custom  was  known  by  the  party 
sought  to  be  charged,  or  the  custom  or  usage  was  so  well  settled 
or  so  universally  acted  upon  as  to  presumptively  charge  such  party 
with  notice  of  it:  McKee  v.  Wild,  52  Neb.  9,  71  N.  W.  958.  But, 
even  then  before  extrinsic  evidence  can  be  used  for  the  purpose  of 
giving  words  a  meaning  different  from  that  of  their  ordinary  usage 
in  the  language,  it  seems  that  an  intention  to  so  use  them  must 
appear  from  the  context  of  the  writing,  for  in  Willmering  v.  Mc- 
Gaughey,  30  Iowa,  205,  6  Am.  Eep.  673,  while  the  court  clearly  recog- 
nized the  right  to  prove  usage  or  custom  by  saying,  "Where  a  new 
and  unusual  word  is  used  in  a  contract,  or  when  a  word  is  used 
in  a  technical  or  peculiar  sense  as  applicable  to  any  trade  or  branch 
of  business,  or  to  any  particular  class  of  people,  it  is  proper  to  receive 
evidence  of  usage  to  explain  and  illustrate  it,"  it  added:  "But  when 
no  new  word  is  used,  or  when  an  old  word  having  an  established 
place  in  the  language  is  not  apparently  used  in  any  new,  technical  or 
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peculiar  sense,  it  is  the  province  of  the  court  to  put  a  construction 
upon  the  written  contract  of  the  parties,  according  to  the  established 
usage  of  language  as  applied  to  the  subject  matter." 

It  will  be  seen  from  the  foregoing  general  principles  which  control 
in  determining  the  admissibility  of  extrinsic  evidence  to  explain 
the  meaning  of  words  used  in  a  written  contract,  that  their  applica- 
tion is  by  no  means  easy,  and  that  close  distinctions  must  often 
be  drawn  in  determining  when  such  ambiguity  exists  in  a  written 
instrument  as  to  justify  an  explanation  by  oral  testimony.  The  ap- 
plication of  the  general  principles  can  best  be  understood  by  illustra- 
tions showing  when  it  has  been  held  these  general  rules  do  and  do 
not  apply,  and  the  reasons  assigned  by  the  different  courts  for  the 
conclusions  they  reached.  We  shall  give,  therefore,  numerous  cases 
where  oral  evidence  of  usage  and  custom  was  not  allowed,  as  well 
as  those  in  which  it  was  held  proper;  and  in  conclusion  we  will 
give  a  number  of  miscellaneous  instances  showing  when  certain  words 
used  in  a  contract  (not  connected  with  usage  or  custom)  may  con- 
stitute such  ambiguity  as  to  warrant  or  not  to  warrant  the  intro- 
duction of   extrinsic  evidence  to  explain  their  meaning. 

m.    Illustrations, 

a.  Where  Oral  Evidence  of  Usage  or  Custom  was  Admitted, — In 
Higgins  V.  California  Petroleum  etc.  Co.,  120  Cal.  629,  52  Pae.  1080, 
the  action  was  to  recover  certain  royalties  on  bituminous  rock  and 
liquid  asphaltum  mined  by  defendants,  for  which  they  had  agreed 
to  pay  a  certain  sum  "for  each  and  every  gross  ton."  The  point  at  is- 
sue was,  whether  the  ton  contemplated  by  the  contract  was  a  ton  of  two 
thousand  pounds  or  of  two  thousand  two  hundred  and  forty  pounds. 
The  statute  defines  the  word  ton  as  containing  two  thousand  pounds, 
and  it  was  contended  that  the  adjective  *'' gross"  did  not  refer  to 
the  number  of  pounds  in  the  ton,  but  to  the  condition  of  the  com- 
modity when  weighed — that  is,  that  the  crude  and  unrefined  asphalt 
was  to  be  weighed  and  not  the  refined  product.  It  was  held  that 
as  the  words  "gross  ton"  were  often  used  in  lieu  of  the  words 
"long  ton,"  and  that  in  commercial  reports  the  latter  always  con- 
templated a  ton  of  two  thousand  two  hundred  and  forty  pounds, 
that  extrinsic  evidence  was  admissible  to  show  that  the  words 
"gross  ton"  had  a  local,  technical  or  otherwise  peculiar  signification. 
The  decision  in  this  case  is  expressly  based  on  section  1861,  Cali- 
fornia Code  of  Civil  Procedure,  which  provides:  "The  terms  of  a 
writing  are  presumed  to  have  been  used  in  their  primary  and  general 
acceptation,  but  evidence  is  nevertheless  admissible  that  they  have 
a  local,  technical  or  otherwise  peculiar  signification,  and  were  so  used 
'and  understood  in  the  particular  instance,  in  which  case  the  agree-, 
ment  must  be  construed  accordingly,"  but  the  language  used  is  quite 
broad  regarding  the  admissibility  of  evidence  to  explain  the  mean- 
ing of  words  as  applicable  to  usage  or  custom,  and  while  the  ruling 
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in  this  particular  case  has  not  been  condemned,  the  broad  rule  which 
the  language  of  the  court  might  seem  to  justify  has  been  severely 
criticised  in  later  cases,  which  will  be  cited  hereafter.  ■ 

In  Barton  v.  McKelway,  22  N.  J.  L.  165,  the  agreement  provided 
for  the  delivery  of  a  certain  number  of  mulberry  trees,  "no  trees  to 
be  counted  being  less  than  one  foot  high. ' '  Eefusal  of  payment  for  a 
portion  of  the  trees  was  defended  on  the  ground  that  they  did  not 
come  up  to  the  height  specified  in  the  contract,  though  they  were  one 
foot  high  measured  from  the  top  of  the  root  to  the  top  of  the  stem, 
but  were  not  one  foot  high  measured  from  the  top  of  the  root  to 
the  extent  of  the  ripe  or  hard  wood.  It  was  held  that  evidence  of 
the  custom  or  usage  of  dealers  in  mulberry  trees  as  to  measuring 
from  the  top  of  the  root  to  the  extremity  of  the  natural  hard  wood 
wag  admissible.  "It  is  a  well-settled  rule  of  law,"  said  the  court, 
"that  contracting  parties  are  aways  presumed  to  make  their  con- 
tracts with  reference  to  the  general  custom  and  usage  that  apper- 
tains to  the  subject  matter  of  their  contract,  if  any  such  general 
custom  prevails,  and  all  ambiguous  terms  or  phrases  used  in  such 
contract  may  be  explained  by  resorting  to  such  general  usage.  And 
all  terms  and  phrases  employed  by  parties  to  express  their  inten- 
tion, if  at  all  ambiguous,  are  to  be  construed  in  conformity  with  such 
usage  in  order  to  arrive  at  their  true  intent  and  meaning." 

In  Whitney  v.  Hop  Bitters  Mfg.  Co.,  18  N.  Y.  St.  Eep.  891,  2  N.  Y. 
Supp.  438,  the  contract  provided  for  the  delivery  of  "amber  col- 
ored bottles  to  weigh  two  ounces,  and  to  be  of  uniform  woight  and 
color."  The  supreme  court  held  that  evidence  was  admissible  to 
show  the  impossibility  of  producing  bottles  absolutely  uniform  in 
weight  and  color  and  what  was  the  custom  of  manufactures  as  to  the 
limit  of  variation.  The  case  of  Leavitt  v.  Kennicott,  157  111.  235, 
41  N.  E.  737,  presents  an  instance  where  the  rule  allowing  proof 
of  usage  and  custom  has  been  extended  very  far.  In  this  case 
plaintiff  was  engaged  as  a  theatrical  manager  at  a  stipulated  weekly 
salary.  The  theater  was  not  opened  until  several  months  after  the 
contract  was  executed.  In  a  suit  to  recover  the  weekly  salary  pro- 
vided by  the  contract,  it  was  held  that  evidence  of  custom  not  to 
pay  managers  of  theaters  during  the  closed  season  was  admissible, 
the  court  being  of  the  opinion  that  the  evidence  did  not  operate 
to  vary  the  meaning  of  a  written  contract  by  parol,  but  to  explain 
the  meaning  of  the  words  in  the  contract.  It  is  difficult  to  reconeiJe 
this  view  with  the  principle  that  language  must  be  construed  in  it» 
literal  sense,  and  that  the  rights  of  a  party  cannot  be  taken  away 
by  custom;  for  certainly  a  contract  at  a  weekly  or  monthly  salary 
without  any  other  qualification  would  mean  for  each  week  or  month 
in  a  calendar  year.  However,  the  ruling  in  this  case  is  fully  sup-* 
ported  by  an  English  case  to  which  it  refers — that  of  Grant  v. 
Maddox,  15  Mees.  &  W.  739,  16  L.  J.  Ex.  237,  whrre  a  contract 
between  an  actress  and  theatrical  manager  and  lessee  provided  for 
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an  engagement  for  "three  years  at  a  salary  of  five,  six  and  seven 
pounds  per  week  in  those  years  respectively."  Evidence  was  per- 
mitted to  show  that  according  to  the  custom  of  the  theatrical  pro- 
fession, under  an  engagement  to  perform  for  one  or  more  years, 
actors  were  never  paid  during  the  time  of  vacation  when  the  theaters 
were  closed,  but  only  during  the  theatrical  season.  Said  Anderson, 
Baron:  "It  is  perfectly  true  that  you  have  no  right  to  qualify  or 
alter  the  effect  of  a  written  contract  by  parol  evidence,  but  it  is  per- 
fectly competent  for  you  to  qualify  or  alter  by  parol  evidence 
the  meaning  of  the  words  which  apparently  form  the  written  con- 
tract, and  to  insert  the  true  words  which  the  parties  intended  to  use — 
that  is,  not  to  alter  the  contract  but  to  show  what  the  contract  is. 
Wherever  the  words  used  have,  by  usage  or  local  custom,  a  peculiar 
meaning,  that  meaning  may  be  shown  by  parol  evidence.  Here  the 
contract  is  that  plaintiff  is  to  be  paid  for  three  years  a  salary 
of  five,  six  and  seven  pounds  per  week  in  those  years.  That  means, 
according  to  the  evidence  and  the  finding  of  the  jury,  that  she  is 
to  be  paid  so  much  per  week  during  every  week  that  the  theater 
is  open  in  those  years."  The  reason  given  by  the  learned  judge 
in  this  case  for  permitting  evidence  of  custom  to  fix  the  compensa- 
tion under  the  contract  does  not  strike  us  as  altogether  logical, 
nor  strictly  in  keeping  with  the  general  principles  which  have  been 
so  universally  sanctioned  by  the  highest  authority. 

b.  Where  Oral  Evidence  of  Usage  or  Custom  was  not  Admitted. — 
In  Cook  V.  Hawkins,  54  Ark.  423,  16  S.  W.  8,  a  contract  to  build 
a  house  called  for  "good  three  coat  plastering."  Evidence  that  it 
was  the  custom  among  plasterers  in  the  town  where  the  work  was  to 
be  done  to  do  "drawn  work"  or  two  coat  plastering  under  contracts 
calling  for  three  coat  work,  was  held  inadmissible. 

In  Withers  v.  Moore,  140  Cal.  591,  74  Pac.  159,  a  foreign  shipper 
agreed  to  sell  a  San  Francisco  dealer  cargoes  of  coal  at  a  certain 
fixed  price,  the  seller  to  pay  cost  of  freight,  insurance,  exchange  and 
duty,  and  shipment  to  be  made  on  a  charter-party  requiring  port 
charges,  pilotage  and  wharfage  dues,  and  charges  to  be  paid  for  the 
ship  as  customary.  The  cargo  was  entered  after  a  reduction  of  the 
duty.  Evidence  of  a  custom  among  dealers  in  San  Francisco,  that 
when  coal  was  bought  in  a  foreign  country  and  the  duty  was  re- 
duced, that  such  reduction  operated  to  the  benefit  of  the  purchaser, 
was  not  allowed. 

The  court  of  appeals  of  California  in  the  recent  case  of  Hale 
Bros.  V.  Milliken,  5  Cal.  App.  344,  90  Pac.  365,  recognize  the  general 
principle  that  where  there  are  peculiar  circumstances  surrounding  the 
transaction  and  leading  up  to  the  making  of  a  contract,  and  the 
•manner  of  its  execution  which  were  fully  known  to  the  other  party, 
they  may  be  shown,  yet  it  is  here  held  that  where  the  terms  of  a  con- 
tract for  the  sale  of  structural  steel  at  a  certain  price  per  pound  was 
ambiguous  as  to  the  manner  of  computing  the  weight,  it  was  to  be 
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conclusively  presumed  that  the  parties  contracted  with  reference 
to  the  statute  as  to  weight,  and  that  extrinsic  evidence  was  not  ad- 
missible to  show  the  existence  of  a  usage  among  dealers  in  struc- 
tural steel  as  to  the  manner  of  computing  weight.  Eeferring  to  the 
case  of  Higgins  v.  California  Petroleum  Co.,  120  Cal.  629,  52  Pac. 
1080,  the  court  said:  "We  are  not  to  be  understood  as  questioning  the 
ruling  in  the  Higgins  case  in  so  far  as  it  concerns  the  application 
of  section  1861,  Code  of  Civil  Procedure,  to  the  peculiar  circumstances 
of  that  case.  But  we  do  think  that  the  decision  unnecessarily  lays 
down  the  rule  too  broadly,  and  we  have  no  hesitancy  in  declaring 
that  if  the  language  of  the  opinion  is  to  be  interpreted  as  holding  the 
rule  to  be  of  such  indiscriminate  and  universal  application  in  the 
matter  of  the  interpretation  of  express  contracts  as  to  embrace  all 
manner  of  such  instruments,  regardless  of  the  manner  in  which 
they  are  expressed,  and  including  those  which,  in  certain  respects, 
the  legislature  has  provided  must  be  construed  according  to  other 
rules,  adopted  by  it  for  that  purpose,  then  we  feel  constrained  to  say 
that   we   cannot   subscribe   to  it." 

In  Holmes  v.  Stummel,  15  111.  412,  the  contract  was  to  "clear, 
grub  and  pile  the  brush  on  all  the  land  south  of  the  road,"  and  evi- 
dence was  not  permitted  to  show  that  it  was  not  usual  for  farmers  in 
the  neighborhood  to  grub  the  ravines  such  as  one  upon  the  land 
in  question,  and  that  in  the  opinion  of  witnesses  it  was  no  ad- 
vantage to  the  land  to  have  it  grubbed.  And  so,  too,  in  Mayer  v. 
Lawrence,  58  HI.  App.  194,  where  a  rental  contract  called  for  a 
stipulated  sum,  evidence  was  held  inadmissible  for  the  purpose  of 
showing  a  custom  of  landlords  in  times  of  overflow  to  take  one- 
third  of  the  rent  in  lieu  of  the  sum  stipulated.  The  principle  that 
parol  evidence  of  usage  or  custom  is  not  admissible  unless  it  ap- 
pears from  the  context  of  the  writing  that  the  particular  word 
in  question  was  intended  to  be  used  in  a  sense  different  from  its  ordi- 
nary meaning  is  shown  in  the  case  of  Willmering  v.  McGaughey, 
30  Iowa,  205,  6  Am.  Eep.  673.  This  was  an  action  upon  a  written 
contract  for  the  sale  of  hogs  to  be  "delivered  at  Washington,  Iowa, 
at  H.  Willmering 's  option,  by  giving  ten  days'  notice  at  any  time 
In  June,"  and  it  was  held  that  parol  evidence  was  not  admissible 
to  show  that  such  contracts  were  understood  among  dealers  in  such 
stock  to  mean  that  if  the  buyer  did  not  declare  his  option  or  fix 
the  time  when  the  stock  should  be  delivered,  then  the  seller  was 
understood  as  contracting  that  the  stock  should  be  delivered  upon 
the  last  day  fixed.  This  decision  is  based  on  the  fact  that  the  word 
"delivered"  used  in  the  contract  was  an  old  word,  having  an  estab- 
lished place  in  the  language,  and  that  it  did  not  appear  from  the  con- 
text to  have  been  used  in  any  new,  technical  or  peculiar  sense,  and  it. 
must  therefore  be  construed  according  to  the  established  usage  of 
language. 
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In  City  of  Covington  v.  Kanawa  Coal  Co.,  121  Ky.  681,  89  S.  W. 
1126,  3  L.  E.  A.,  N.  S.,  248,  a  seller  of  coal  was  not  allowed 
to  prove  by  parol  custom  that  contracts  for  the  sale  and  delivery 
of  coal  between  certain  dates  and  at  fixed  prices  were  subject  to 
strikes  at  the  mine  which  would  prevent  a  compliance  with  the  con- 
tract. Said  the  court:  "Where  for  any  reason  the  parties  have  by 
mistake  not  correctly  stated  their  contract  in  writing,  upon  an  allega- 
tion and  proof  of  mistake  the  truth  may  be  shown  and  the  real 
contract  enforced.  But  in  the  absence  of  fraud  or  mistake,  when 
the  parties  have  deliberately  put  their  engagement  in  writing  ex- 
pressed in  terms  clear  and  unequivocal,  proof  of  a  custom  to  vary  or 
contradict  the  writing  cannot  be  received." 

In  Bigelow  v.  Legg,  102  N.  Y.  652,  6  N.  E.  107,  the  defendant 
had  failed  to  accept  the  goods  mentioned  in  the  following  sales 
note:  "Sold  for  account  of  Mess.  A.  C.  Bigelow  &  Co.,  Boston,  to 
Mess.  James  Legg  &  Co.,  Mapleville,  E.  I.,  30/35000  lbs.  Michigan 
X  fleece  wool — Like  30  bags  shipped  January  8,  1883.  Wool  to  be 
handled  by  Mills  &  Coffin  at  35 V^  c.  p.  lb.  Fare.  Terms  net  cash.  Mills 
&  Coffin,  Brokers, ' '  and  offered  to  show  that  this  sales  note  was  a  mere 
memorandum,  which,  according  to  the  custom  of  brokers  and  dealers 
in  wool,  amounted  to  a  proposition  which  could  be  accepted  or  re- 
jected by  either  side,  and  which  until  rejected  or  accepted  by  both 
was  left  open.  The  evidence  was  rejected  on  the  ground  that  usage 
could  not  control  the  rule  of  law  applicable  to  a  construction  of  the 
sales  contract.  In  Diamond  v.  Long  Island  R.  Co.,  30  Misc.  Eep.  466,. 
62  N.  Y.  Supp.  519,  the  defendant  had  contracted  to  transfer  certain 
merchandise  to  its  destination  and  "tender  it  to  the  consignee,"  with 
the  further  proviso  that  the  carriage  should  "be  complete  and  freight 
charges  earned,  when  the  merchandise  has  been  held  a  reasonable 
time  without  notice."  In  an  action  by  the  consignor  against  the 
railroad  company  to  recover  the  value  of  the  goods,  it  was  held  that 
evidence  of  custom  among  carriers  dispensing  with  requirement  of 
lender  of  delivery  was  inadmissible. 

The  supreme  court  of  New  York  in  Goetze  v.  Dunphy,  63  N.  Y. 
St.  Eep.  751,  31  N.  Y.  Supp.  302,  held  that  a  guaranty  in  a  sale  of 
skins  that  they  should  not  "lose  over  six  per  cent  from  invoice 
weight"  could  not  be  affected  by  proof  of  custom  to  construe  such 
guaranties  to  mean  that  the  seller  would  make  a  reduction  from  the 
price  if  the  loss  of  weight  exceeded  the  amount  specified,  and  that 
the  buyer  should  reject  the  skins  because  of  such  loss  of  weight. 

And  the  same  court  in  O'Donohue  v.  Leggett,  29  N.  Y.  St.  Eep. 
983,  8  N.  Y.  Supp.  426,  held  that  under  a  contract  to  purchase 
"seventeen  hundred  piculs  of  free  passenger  coffee  to  arrive,"  it 
could  not  be  shown  that  on  sales  of  coffee  to  arrive,  the  exact 
quantity  was  not  always  realized,  but  often  overran  or  fell  short 
of  the  amount  stipulated  for,  and  that  therefore  a  delivery  of 
sixteen  hundred  and  forty  piculs  was  a  compliance  with  the  contract* 
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And  a  similar  ruling  is  found  in  Eichard  v.  Haebler,  36  App.  Div. 
94,  55  N.  Y.  Supp.  583,  where  it  is  held  that  when  a  contract  called 
for  the  delivery  of  eight  thousand  barrels  of  cement,  "each  to  weigh 
one  hundred  and  eighty  kilos  gross,"  evidence  of  custom  of  the 
cement  trade  recognizing  a  less  weight  was  not  admissible.  The 
court  in  this  case  was  of  opinion  that  evidence  of  the  meaning  of 
the  word  "kilo"  as  the  measure  of  weight  used  in  a  foreign  country 
was  proper,  but  was  not  competent  for  the  purpose  of  showing  that 
it  was  a  custom  among  the  cement  trade  to  give  it  a  different  mean- 
ing. 

The  comparatively  recent  case  of  Burton  v.  Forest  Oil  Co.,  204 
Pa.  349,  54  Atl,  266,  serves  as  a  good  illustration  regarding  evidence 
relating  to  usage  or  custom.  Here  a  lease  granted  the  right  to  drill 
for  petroleum  oil  or  gas  at  a  stipulated  rental  if  gas  was  obtained 
in  certain  quantity,  without  any  distinction  as  to  whether  the  gas 
was  derived  from  gas  or  oil  wells.  In  a  suit  for  the  rental  the  de- 
fendant off€red  to  show  that  the  trade  meaning  of  the  word  "gas"  as 
used  in  the  lease  meant  gas  derived  from  a  gas  well  and  not 
gas  from  an  "oil"  well.  In  holding  the  evidence  inadmissible  the 
court  said:  "The  lease  granted  the  right  to  drill  and  operate  for 
'petroleum  oil  or  gas,'  and  provides  that  if  gas  is  obtained  in  suffi- 
cient quantities  to  utilize,  the  consideration  therefor  should  be  five 
hundred  dollars  per  annum  for  each  well  drilled  on  the  premises. 
The  meaning  of  the  word  is  neither  ambiguous  or  uncertain,  but  is 
well  understood.  Nor  does  the  connection  in  which  it  is  used  give 
it  a  meaning  requiring  parol  evidence  to  explain  it.  The  offer  was 
in  effect  not  to  explain  but  to  contradict  the  explicit  provisions 
of  the  contract  by  showing  that  the  lessees  were  to  pay  for  the 
gas  only  on  condition  that  it  was  produced  or  derived  from  a  gas 
well.  This  would  have  been  in  direct  opposition  to  the  agreement, 
and  in  conflict  with  its  terms.  The  lease,  as  we  have  seen,  granted 
the  right  to  drill  for  oil  and  gas,  but  the  consideration  to  be  paid 
for  the  gas  did  not  depend  on  whether  it  was  derived  from  an  oil 
well  or  a  gas  well,  but  whether  the  gas  was  'obtained  in  sufficient 
quantities  to  utilize.'  Parol  evidence  is  not  admissible  for  the  pur- 
pose of  making  a  new  and  different  agreement  for  the  parties,  and 
hence  the  evidence,  the  rejection  of  which  is  complained  of  by  the 
appellant,  was  properly  excluded." 

Another  very  interesting  case  is  that  of  Kentucky  Mfg.  Co.  v. 
People's  Supply  Co.,  77  S.  C.  92,  ante,  p.  540,  57  S;  E..  676,  very 
recently  decided  by  the  supreme  court  of  South  Carolina.  In  this 
case  a  wagon  manufacturing  company  placed  a  lot  of  wagons  in  the 
hands  of  defendant  to  be  sold  in  consignment.  The  defendant  had 
agreed  to  keep  the  wagons  fully  insured  from  loss  or  damage  by  fire, 
and  further  agreed  that  if  loss  or  damage  ensued  by  reason  of  its 
failure  to  keep  that  part  of  its  agreement,  it  would  make  good 
whatevei   loss   ensued.    Defendant   did   insure,   but    under   a   three- 
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fourths  clause  in  the  policy  could  only  recover  from  the  insurance 
company  three-fourths  of  the  loss.  In  an  action  by  plaintiff  to  re- 
cover from  defendant  the  actual  value  of  the  wagons  destroyed,  the 
defendant  claimed  that  it  had  fully  insured  the  wagons  according 
to  the  terms  of  its  contract — that  is,  for  their  full  value — but  that 
the  term  "full  value,"  as  applied  to  insurance  of  personal  property, 
means  full  insurable  value,  which  with  reference  to  personal  prop- 
erty is  three-fourths  of  the  actual  value.  The  trial  court  held  that 
while  the  term  "fully  insured"  in  its  plain,  ordinary  significance 
would  mean  insured  for  the  actual  value,  that  it  was  competent 
for  parties  entering  into  a  contract  to  make  modifications  of  the 
contract,  and  that  it  had  become  customary  for  insurance  contracts 
to  be  so  modified  that  in  case  of  loss  the  insurer  would  be  liable  for 
only  a  certain  proportion  of  the  actual  value,  and  he  therefore 
charged  the  jury  that  it  was  a  question  for  them  to  determine  from 
the  evidence  whether  the  defendant's  contention  was  established,  and 
also  what  insurance  companies  mean  when  they  use  the  expression 
"fully  insured" — or  "insured  for  full  value."  Said  the  supreme 
court:  "The  main  issue  in  the  case  is  whether  the  circuit  judge 
erred  in  submitting  to  the  jury  the  question  whether  there  was 
a  compliance  by  the  defendant  with  the  terms  of  said  contract  when 
it  took  out  a  policy  of  insurance  with  a  provision  that  the  insurance 
company  would  only  be  liable  in  case  of  loss  by  fire  to  the  extent 
of  three-fourths  of  the  value  of  the  property  insured Conced- 
ing it  was  the  usual  practice  of  insurance  companies  in  general  to 
write  policies  containing  the  three-fourth  clause,  such  practice  could 
not  be  shown  for  the  purpose  of  contradicting  words  in  agreements 
entered  into  between  third  parties,  which  are  free  from  ambiguity 
or  equivocation;  and  in  their  ordinary  and  usual  acceptation  have 
but  one  meaning,  as  in  the  case  under  consideration.  This  would 
infringe  upon  the  well-settled  doctrine  that  parol  testimony  is  in- 
admissible or  the  purpose  of  contradicting  the  terms  of  a  written 
instrument.  The  charge  would  have  been  free  from  error  if  the 
testimony  had  been  explanatory  instead  of  contradictory  of  the  terms 
used  in  the  agreement." 

IV.  Ambiguity  When  Custom  or  Usage  Is  not  Involved, 
a.  In  General. — While  a  majority  of  the  cases  where  parol  tes- 
timony is  offered  to  explain  the  meaning  of  the  words  used  in  a 
written  contract  are  those  wherein  it  is  claimed  the  words  have  a 
local  or  technical  meaning  as  applied  to  a  particular  trade  or  oc- 
cupation, nevertheless  there  are  many  instances  where  an  apparent 
ambiguity  exists  in  the  wording  of  the  contract  altogether  apart 
from  any  signification  which  may  attach  to  them  by  cus,tom  or  usage. 
The  most  usual  of  these  are  the  words  "about,"  "more  or  less," 
and  words  of  similar  import,  and  there  are  also  others,  the  use 
of   which   one   party   to    a   contract    claims   to    have   been   intended 
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in  a  different  sense  from  that  claimed  by  the  other  party.  We  will 
now  give  some  illustrations  not  involving  custom  or  usage  showing 
when  certain  language  used  in  a  contract  has  been  held  to  constitute 
or  not  to  constitute  such  ambiguity  as  to  warrant  the  introduction 
of  parol  testimony  to  explain  their  meaning. 

b.  Illustrations. 
1.  Significance  of  the  Words  "About,"  "More  or  Less"  and 
Words  of  Similar  Import. — ^In  Peterson  v.  Chaix  (Cal.),  90  Pac.  948, 
plaintiff  had  contracted  to  sell  and  deliver  to  defendants,  and  defend- 
ants had  agreed  to  buy,  "about  two  hundred  and  fifty  tons  of  grapes, 
more  or  less,"  owned  and  grown  by  plaintiffs  on  their  vineyards  near 
the  city  of  Santa  Bosa  at  a  certain  fixed  price  per  ton.  Under  this 
contract  plaintiffs  delivered  to  defendant  two  hundred  and  fifty-six 
tons  and  sued  to  recover  for  the  price  of  the  balance  of  their 
crop,  to  wit,  one  hundred  and  sixty-six  tons,  which  defendant  had 
refused  to  accept,  plaintiffs  contending  that  it  was  the  understand- 
ing between  the  parties  to  the  contract  that  the  sale  was  intended 
to  include  the  entire  crop.  The  trial  court  permitted  several  wit- 
nesses to  testify  as  to  the  circumstances  leading  up  to  the  signing 
of  the  contract.  In  holding  such  testimony  to  have  been  erroneously 
admitted  the  supreme  court  said:  "The  only  terms  which  have  given 
rise  to  any  controversy  are  the  terms  'about'  and  'more  or  less'  as 
applied  to  the  quantity  of  grapes  sold There  is  no  uncer- 
tainty that  the  plaintiffs  agreed  to  sell  and  deliver  two  hundred 
and  fifty  tons  of  grapes  at  a  place  named  and  that  the  buyer  was 
to  pay  twenty-seven  dollars  per  ton  upon  delivery,  the  grapes  to  be 
of  sound  quality.  The  material  question  which  has  arisen  between 
the  parties  as  to  the  meaning  of  the  contract  is  the  single  question 
of  quantity  agreed  to  be  sold  and  delivered.  Parol  evidence  was 
not  admitted  to  show  that  the  terms  'about'  and  'more  or  less'  had 
a  local  or  technical  or  otherwise  peculiar  signification,  and  were 
80  understood  in  the  particular  instance,  but  the  evidence  was  intro- 
duced to  prove  that  it  was  part  of  the  agreement  that  the  buyer 
should  receive  all  the  grapes  grown  by  the  seller  on  the  vineyards 
mentioned  by  the  witnesses,  that  when  the  matter  of  quantity  waa 
under  discussion,  and  the  estimate  of  plaintiffs  was  from  two  hundred 
and  fifty  to  two  hundred  and  ninety  tons,  defendants  said  it  would 
make  no  difference  as  to  the  amount,  for  they  would  take  all  the 

grapes  that  plaintiffs  had So  important  a  matter  as  that  the 

buyers  agreed  to  take  all  the  grapes  grown  by  the  sellers,  regardless 
of  quantity,  should  have  found  expression  in  the  contract,  either 
directly  or  by  introducing  some  extrinsic  ambiguity,  and,  not  having 

been  so  expressed,  cannot  now  be  added  thereto  by  parol The 

terms  'about'  and  'more  or  less'  have  frequently  found  their  way 
into  contracts,  and  the  courts  have  without  disagreement  held  that 
they  introduce  no  ambiguity,  and  that  extrinsic  evidence  of  previous 
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or  contemporaneous  conversations  is  not  admissible  to  show  what  the 
parties  meant  by  their  use,  unless  the  contract  on  its  face  makes 
reference  to  some  independent  circumstances  to  identify  the  goods 
sold."  The  ruling  in  the  above  case  is  in  harmony  with  the  doc- 
trines established  by  the  supreme  court  of  the  United  States  in  the 
leading  case  of  Brawley  v.  United  States,  96  U.  S.  168,  24  L.  ed.  622. 
Here  the  contract  was  for  the  delivery  of  ' '  eight  hundred  and  eighty 
cords  of  wood,  more  or  less,  as  shall  be  determined  to  be  neces- 
sary by  the  post  commander,  for  the  regular  supply. ' '  The  quarter  mas- 
ter's  department  had  made  an  estimate  of  the  quantity  required  and 
had  advertised  for  eight  hundred  and  eighty  cords.  The  bids  were 
opened  April  15th  and  plaintiff's  bid  accepted,  and  the  contract 
awarded  to  him  on  May  6th  but  not  executed  till  June  14th.  Sub- 
sequently to  the  date  of  the  execution  of  the  contract,  plaintiff  was 
notified  that  but  forty  cords  of  wood  would  be  required,  and  he  was 
forbidden  to  haul  any  greater  quantity  to  the  government  yard,  though 
previous  to  this  notice  he  had  at  great  expense  cut  the  full  quantity 
and  hauled  to  a  point  near  the  government  yard.  The  court  held  that 
the  substantial  engagement  was  to  furnish  what  should  be  deter- 
mined to  be  necessary  by  the  post  commander  and  that  plaintiff  could 
only  recover  under  the  contract  for  forty  cords.  Speaking  of  the 
effect  of  the  words  "more  or  less"  used  in  the  contract,  Mr.  Justice 
Bradley  speaking  for  the  court  said:  "Where  a  contract  is  made  to 
sell  or  furnish  certain  goods  identified  by  independent  circumstances, 
such  as  the  entire  lot  deposited  in  a  certain  warehouse,  or  all  that 
may  be  manufactured  by  the  vendor  in  a  certain  establishment,  or 
that  may  be  shipped  by  his  agent  or  correspondent  in  certain  vessels, 
and  the  quantity  is  named  with  the  qualification  of  'about'  or  'more 
or  less'  or  words  of  like  import,  the  contract  applies  to  the  specific 
lot,  and  the  naming  of  the  quantity  is  not  regarded  as  in  the  nature 
of  a  warranty,  but  only  as  an  estimate  of  the  probable  amount,  in 
reference  to  which  good  faith  is  required  of  the  party  making  it.  In 
all  such  cases  the  governing  rule  is  somewhat  analogous  to  that  which 
is  applied  in  the  description  of  lands,  where  natural  boundaries  and 
monuments  control  courses  and  distances  and  estimates  of  quantity. 
But  when  no  such  independent  circumstances  are  referred  to,  and 
the  engagement  is  to  furnish  goods  of  a  certain  quality  or  character 
to  a  certain  amount,  the  quantity  specified  is  material,  and  governs 
the  contract.  The  addition  of  the  qualifying  words  'about,'  'more 
or  less'  and  the  like,  in  such  cases,  is  only  for  the  purpose  of  pro- 
viding against  accidental  variations  arising  from  slight  and  unim- 
portant excesses  or  deficiencies  in  number,  measure,  or  weight.  If, 
however,  the  qualifying  words  are  supplemented  by  other  stipulations 
or  conditions  which  give  them  a  broader  scope  or  a  more  extensive 
significancy,  then  the  contract  is  to  be  governed  by  such  added  stipula- 
tion or  conditions.  As  if  it  be  agreed  to  furnish  so  many  bushels  of 
wheat,  more  or  less,  according  to  what  the  party  receiving  it  shall 
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require  for  the  use  of  his  mill,  then  the  contract  is  not  governed  by  the 
quantity  named,  nor  by  that  quantity  with  slight  and  unimportant 
variations,  but  by  what  the  receiving  party  shall  require  for  the  use 
of  his  mill;  and  the  varia4;ion  from  the  quantity  named  will  depend 
upon  his  discretion  and  requirements,  so  long  as  he  acts  in  good  faith. 
So  when  a  manufacturer  contracts  to  deliver  at  a  certain  price  all  the 
article*  he  shall  make  in  his  factory  for  the  space  of  two  years, 
'say  one  thousand  to  twelve  hundred  gallons  of  naphtha  per 
month,'  the  designation  of  quantity  is  qualified  not  only  by  the  in- 
termediate word  'say,'  but  by  the  fair  discretion  or  ability  of  the 
manufacturer,  always  provided  he  acts  in  good  faith." 

2.  Miscellaneous  Cases. — ^In  Wikle  v.  Johnson  Laboratories,  132 
Ala.  268,  31  South.  715,  the  action  was  for  goods  sold  and  delivered. 
The  contract  of  sale  contained  a  stipulation  that  the  goods  were  to  be 
advertised  by  the  plaintiff  until  sold  by  the  defendant.  It  appeared 
that  the  advertisement  did  not  run  continuously,  but  was  not  inserted 
during  a  portion  of  the  time  between  the  execution  of  the  contract 
and  the  sale  of  the  goods  because  of  the  publisher's  doubt  about  his 
bill  being  paid.  It  was  held  that  parol  evidence  of  the  meaning  of 
the  words  "to  be  advertised  until  sold"  was  not  admissible.  Said 
McClellen,  Chief  Justice:  "The  court  properly  excluded  the  proposed 
evidence  of  the  defendant  as  to  what  was  the  agreement  or  under- 
standing between  him  and  plaintiff  with  reference  to  the  meaning  of 
the  words  *to  be  advertised  until  sold,'  contained  in  the  written  con- 
tract of  sale,  the  order  executed  by  defendant.  The  writing  itself, 
construed  with  reference  to  the  nature  of  the  transaction  and  in  the 
light  of  surrounding  circumstances,  is  the  sole  evidence  of  the  agree- 
ment; the  parties  cannot  be  allowed  to  alter  or  vary  its  terms  by  evi- 
dence of  a  contemporaneous  agreement  or  understanding  as  to  the 
meaning  of  its  language."  In  Balfour  v.  Nesno  C.  &  I.  Co.,  109  Cal. 
221,  41  Pac.  876,  defendant  had  entered  into  a  contract  to  sell  plain- 
tiff certain  water  rights  for  irrigation  purposes,  to  be  furnished  from 
defendant's  main,  but  the  contract  did  not  in  express  terms  require 
the  defendant  to  take  the  water  upon  plaintiff's  land,  but  only  to  a 
point  where  it  would  be  accessible  or  convenient,  but  did  in  express 
terms  provide  for  the  water  being  taken  upon  the  land  by  means  of  a 
ditch  which  was  to  be  constructed  by  plaintiff  himself.  The  rental 
was  to  be  paid  by  plaintiff  annually  to  defendant  for  a  designated 
period,  the  first  payment  to  be  made  the  first  Monday  in  September, 
"after  the  water  has  been  brought  upon  the  land."  The  whole  con- 
troversy depended  upon  when  plaintiff's  obligation  to  make  the  an- 
nual payments  commenced — plaintiff  contending  that  the  contract  re- 
ferred to  the  taking  of  the  water  upon  the  land  from  defendant's 
canal  by  the  plaintiff,  through  the  medium  of  the  ditch  to  be  con- 
structed by  him,  and  not  before;  while  defendant  contended  that  the 
clause  as  to  payment  had  reference  to  the  bringing  of  the  water  to 
the  land  by  the  water  company,  and  that  when  defendant  completed 
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the  construction  of  its  canal  and  carried  the  water  to  an  accessible 
point  to  said  land  from  whence  it  could  be  conducted  upCh  the  land 
by  means  of  the  ditch  to  be  constructed  by  plaintiff,  then  the  condition 
upon  which  defendant 's  right  to  the  rent  depended  was  complied  with, 
regardless  of  whether  plaintiff  was  then  ready  to  take  or  use  the  wa- 
ter or  not.  Extrinsic  evidence  was  held  admissible  to  fix  the  inten- 
tion of  the  parties. 

In  Adam  v.  Turner,  73  Conn.  38,  46  Atl.  247,  plaintiff  had  agreed 
for  a  consideration  to  make  application  for,  and  if  possible  obtain 
letters  patent  for,  certain  "new  and  useful  improvements"  in  certain 
finishing  machines,  and  he  obtained  in  defendant's  name  letters  patent 
for  the  improvements  described  in  the  contract,  but  in  a  suit  on  the 
contract  it  was  contended  that  plaintiff  had  not  performed  the  con- 
tract with  respect  to  a  patent  for  an  improvement  in  the  machines 
obtained  by  him  after  execution  of  the  contract.  The  issue  was 
whether  the  terms  ' '  new  and  useful  improvements ' '  included  not  only 
improvements  actually  existing  in  concrete  form  in  plaintiff's  mind 
at  the  date  of  the  written  contract,  but  also  such  further  improvements 
in  said  machines,  as  he  might  thereafter  invent  or  discover.  The  de- 
fendant claimed  that  the  wording  of  the  contract  produced  such  am- 
biguity as  to  allow  extrinsic  evidence  to  aid  their  interpretation,  and 
evidence  of  conversations  between  him  and  plaintiff's  assignor,  and 
their  conduct  both  before  and  after  the  date  of  the  contract;  and  that 
even  if  the  words  were  not  ambiguous,  parol  evidence  was  admissible 
to  show  the  intention  of  the  parties  in  a  construction  of  the  contract. 
In  holding  that  this  evidence  was  inadmissible  and  properly  excluded 
by  the  trial  court,  the  supreme  court  said:  "It  was  unnecessary,  be- 
cause the  writing  itself  is  the  primary  evidence  of  what  the  parties 
meant;  and  if  that  of  itself  clearly  shows  that  they  meant,  there  is 
no  need  of  resorting  to  the  inferior  evidence.  It  was  immaterial  be- 
cause the  meaning  expressed  in  the  writing,  ascertained  from  the 
writing  itself,  is  controlling,  and  must  prevail  over  any  meaning  that 
could  be  established  by  extrinsic  evidence.  It  is  only  in  cases  when 
the  words  of  the  writing  are,  when  read  in  connection  with  the  en- 
tire writing,  ambiguous  or  of  doubtful  import,  that  resort  can  be 
had  in  aid  of  their  interpretation  to  the  kind  of  extrinsic  evidence 
which  was  offered  and  excluded  in  the  case." 

In  City  of  Atlanta  v.  Schmeltzer,  83  Ga.  609,  10  S.  E.  543,  a  prop- 
erty owner  had  sued  the  city  for  damages  resulting  from  building  a 
bridge  over  a  low  place  in  the  street  in  front  of  plaintiff's  lot,  thua 
causing  his  lot  to  be  far  below  the  former  grade  of  the  street.  The 
city  introduced  in  evidence  a  written  agreement  signed  by  plaintiff 
and  other  property  owners  on  the  street,  agreeing  that  the  city  mighty 
bring  the  street  to  a  grade  by  "excavating  and  filling"  in  accord- 
ance with  the  plan  and  profile  to  be  made  and  adopted  by  the  city 
authorities,  and  agreeing  to  make  no  claim  against  the  city  for  com- 
pensation by  either  widening  or  grading.     It  was  held  competent  to> 


May,  1907.]  State  v.  Talley.  559 

prove  by  parol  tliat  by  the  words  "grading  and  filling"  plaintiff  un- 
derstood that  a  bridge  over  the  hollow  in  front  of  his  property  was 
contemplated.  In  Aultman,  Miller  &  Co.  v.  Clifford,  55  Minn.  159, 
43  Am.  St.  Rep.  478,  56  N.  W.  593,  parol  evidence  was  allowed  to  show 
the  maturity  of  a  written  order  for  the  purchase  of  chattels  to  be  paid 
fox  in  "three  full  payments  at  eight  per  cent." 

In  Long  V.  Long,  44  Mo.  App.  141,  one  of  two  partners  transferred 
in  writing  to  the  other  his  entire  interest  in  all  the  partnership 
property,  "including  the  accounts,"  and  he  was  at  the  time  indebted 
to  the  copartnership.  He  was  permitted  to  show  by  parol  evidence 
that  it  was  not  intended  by  the  transfer  that  his  indebtedness  to  the 
firm  should  be  included  by  the  word  "accounts,"  the  court  being  of 
opinion  that  such  evidence  did  not  "contradict,  add  to,  subtract  from 
or  vary"  the  bill  of  sale  but  merely  identified  its  subject  matter. 


STATE  V.  TALLEY. 

[77  S.  C.  99,  57  S.  E.  618.] 

OBTAININO  MONEY    UNDER  FAI.SE    PRETENSES.— One 

who  makes  out  and  files  a  claim  against  a  county  for  services  for 
which  he  has  already  been  paid  thereby,  receives  a  supervisor's  check 
therefor,  and  procures  its  payment  to  him  by  the  county  treasurer, 
is  guilty  of  obtaining  money  under  false  pretenses  whether  the  super- 
visors knew  of  or  participated  in  the  fraud  or  not.     (p.  560.) 

OBTAINING  MONEY  UNDER  FALSE  PRETENSES— Imper- 
fect Form  of  Claim. — On  the  issue  whether  the  accused  has  obtained 
money  on  a  false  representation  or  pretense,  it  is  immaterial  that  the 
alleged  false  claim,  on  which  the  money  was  received,  was  not  perfect 
or  legal  in  form.     (p.  561.) 

FRAUD — Evidence. — On  the  issue  of  fraudulent  intent  it  is 
competent  to  prove  similar  offenses,     (p.  562.) 

J.  A.  McCullough  and  B.  M.  Shuman,  for  the  appellant. 

J.  E.  Boggs,  solicitor,  and  Haynsworth  &  Patterson,  for  the 
appellee. 

100  WOODS,  J.  The  defendant  was  convicted  of  obtain- 
ing money  under  false  pretenses  on  an  indictment  which 
charged  that  being  steward  of  the  county  poorhouse,  "he 
did  unlawfully  and  falsely  pretend  to  the  county  commis- 
sioners of  Greenville  county  that  the  said  county  was  in- 
debted to  him,  the  said  D.  B.  Talley,  in  the  sum  of  fifteen 
dollars  for  services  as  said  steward  from  January  the  1st, 
1904,  to  April  the  1st,  1904,  and  did  make  out  and  present 
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a  claim  against  said  county  for  said  amount,  wherein  he 
stated  that  the  same  was  correct,  just  and  due,  and  no 
part  thereof  was  paid,  which  said  false  pretenses  the  said 
D.  B.  Talley  well  knew  to  be  false,  by  color  and  means 
of  which  false  pretenses  he,  the  said  D.  B.  Talley,  did  then 
and  there  procure  from  the  county  supervisor  a  check  or 
warrant  on  the  county  treasurer,  directing  him  to  pay  to 
the  said  D.  B.  Talley  the  said  sum  of  money  out  of  the  funds 
of  said  county,  which  sum  of  money  was  then  and  there 
paid  unto  the  said  D.  B.  Talley  on  said  check  or  warrant, 
which  sum  of  money  was  then  and  there  the  property  of 
said  Greenville  county,  with  intent  to  cheat  and  defraud 
said  Greenville  county,  to  the  great  damage  of  said  county, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  state." 

There  was  ample  evidence  of  defendant's  act  of  making 
out  and  filing  a  claim  against  the  county  of  Greenville  for 
services  for  which  he  had  already  been  paid,  receiving  the 
supervisor's  check  therefor  and  procuring  its  payment  to 
him  by  the  county  treasurer.  These  things  were  not  denied 
by  the  defendant,  but  he  testified  he  made  out  the  claim 
and  collected  the  money  the  second  time  through  inadvert- 
ence and  without  intention  to  defraud  the  county. 

*^*  The  first  contention  is  that  the  circuit  judge  should 
have  directed  a  verdict  of  acquittal  because  there  was  no 
evidence  that  Speegle,  the  supervisor,  who  issued  the  check 
or  warrant,  was  in  fact  deceived.  There  are  many  author- 
ities supporting  the  general  proposition  that  to  make  out; 
the  offense  here  charged  proof  of  actual  deception  of  the' 
person  from  whom  the  money  was  obtained  is  essential.  Our  ] 
statute,  however,  is  broad  in  its  terms:  "Any  person  who 
shall,  by  false  pretense  or  representation,  obtain  the  signa- 
ture of  any  person  to  any  written  instrument,  or  shall  ob- 
tain from  any  other  person  any  chattel,  money,  valuable 
security,  or  other  property,  real  or  personal,  with  intent 
to  cheat  and  defraud  any  person  of  the  same,  shall  be  guilty 
of  a  misdemeanor,  and  shall,  on  conviction,  be  sentenced  to 
pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an 
imprisonment  not  exceeding  three  years." 

Under  this  statute  it  is  not  essential  to  prove  intent  to 
cheat  or  defraud  the  person  to  whom  the  false  representa- 
tion is  made,  but  it  is  sufficient  to  show  obtaining  money  or 
other  property  X  by  false  pretense  or  representation  of  the 
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person  charged  "from  any  other  person  ....  with  in- 
tent to  cheat  or  defraud  any  person  of  the  same."  Here 
unless  the  whole  transaction  was  due  to  inadvertence,  the 
defendant  obtained  money  from  the  county  by  means  of 
the  false  representation  that  it  was  due  by  the  county.  The 
person  holding  the  office  of  supervisor,  or  any  other  officer, 
is  not  the  representative  of  the  county  in  the  sense  that 
his  knowledge  of  the  falsity  of  a  claim  is  to  be  imputed 
to  the  county  to  the  protection  of  one  who  fraudulently 
obtains  public  funds  by  such  false  claim.  Corporations,  pub- 
lic and  private,  as  well  as  individuals,  must  be  held  bound 
by  the  fraudulent  acts  to  officers  or  trustees  in  their  deal- 
ings with  other  persons  who  are  innocent  of  fraud.  But 
it  is  axiomatic  that  where  the  officer  or  trustee  and  the  per- 
r>on  dealing  Avith  him  are  both  guilty  of  fraud  in  the  trans- 
action, the  fraud  completely  strips  off  the  quality  of  rep- 
resentation ^^^  and  the  trustee  or  officer  is  to  be  considered 
the  mere  instrument  or  conduit  through  which  the  fraud  is 
perpetrated.  Hence,  even  if  Speegle  was  not  deceived,  and 
issued  the  warrant  knowing  the  claim  was  fraudulent,  his 
knowledge  will  not  avail  to  protect  the  defendant  as  the 
perpetrator  of  the  fraud  from  the  charge  of  obtaining  money 
under  false  pretense;  for  the  moment  Speegle  joined  in  the 
fraud  or  assented  to  it,  except  as  to  innocent  third  per- 
sons, his  power  to  bind  the  county  in  the  matter  was  at 
an  end,  and  his  actual  knowledge  will  not  be  imputed  to 
him  in  his  representative  capacity  as  supervisor  of  the  county 
of  Greenville.  This  conclusion  is  in  accord  with  the  doctrine 
of  agency  as  laid  down  in  Knobelock  v.  Germania  Sav.  Bank, 
50  S.  C.  259,  27  S.  E.  962,  and  authorities  there  cited. 

The  foregoing  discussion  embraces  and  disposes  of  the 
exception  charging  error  in  the  refusal  of  the  circuit  judge 
to  charge  "that  Speegle  was  the  representative  of  the  county, 
and  knowledge  on  the  part  of  Speegle  of  the  truth  of  the 
matter  would  be  imputed  to  the  county." 

It  is  but  just  to  say  that  the  innocence  of  the  treasurer 
in  paying  the  check  has  not  been  questioned,  and  before  the 
trial  death  had  closed  the  lips  of  the  supervisor,  so  that  he 
could  make  no  explanation  of  his  conduct. 

The  defendant  objected  to  the  introduction  of  the  account 

on  which  the  warrant  was  issued,  on  the  ground  that  it  was 

not  in  form  a  legal  claim  against  the   county,   in   that   it 

was  not  sworn  to  and  had  not  been  approved  by  the  county 

Am.  St.  Eep.,  Vol.  122—36 


it 


562        American  State  Reports,  Vol.  122.     [S.  Carolina^ 

board  of  commissioners,  as  required  by  the  statute.  We 
think  there  is  no  force  in  the  objection.  The  issue  to  be  de- 
cided was  whether  the  defendant  had  obtaind  the  warrant 
and  received  the  money  therefor  on  a  false  representation  or 
pretense  that  the  county  owed  him  the  money,  and  it  was 
quite  immaterial  to  this  issue  that  the  alleged  false  claim  was 
not  perfect  in  form. 

Objection  was  made  to  the  cross-examination  of  the  defend- 
ant as  to  other  duplicate  claims  which  he  had  made  out 
against  the  county.  The  cause  depended  on  whether  *®^  the 
defendant  had  obtained  double  pay  for  the  service  mentioned 
in  the  account  by  fraud  or  by  honest  mistake.  The  burden 
being  on  the  state  in  cases  of  this  character  to  prove  the 
fraudulent  intent,  it  was  competent  to  prove  similar  offenses : 
State  V.  Allen,  56  S.  C.  495,  35  S.  E.  204. 

It  is  the  judgment  of  ttis  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


The  Crime  of  Obtaining  Money  or  Goods  Under  False  Pretenses  is  the 
subject  of  a  note  to  Barton  v.  People,  25  Am.  St.  Eep.  378.  False 
pretenges,  in  criminal  law,  as  a  means  of  obtaining  the  title  or  posses- 
sion of  personal  property,  import  an  intentional  false  statement  con- 
cerning a  material  matter  of  fact,  upon  which  the  complainant  relied 
in  parting  with  the  property  or  in  delivering  the  possession:  People 
V.  Miller,  169  N.  Y.  339,  88  Am.  St.  Kep.  546;  Commonwealth  v. 
Schmunk,  207  Pa.  544,  99  Am.  St.  Eep.  801. 


MERCHANTS'  AND  PLANTERS'  BANK  v.  SARRATT. 

[77  S.  C.  141,  57  S.  E.  621.] 

USURY — Interest  for  Fraction  of  Year. — The  taking  of  interest 
for  a  portion  of  a  year,  computed  on  the  principle  that  a  year  con- 
sists of  three  hundred  and  sixty  daySj  or  twelve  months  of  thirty 
days,  is  not  usurious,  provided  this  principle  is  resorted  to  in  good 
faith  as  furnishing  an  easy  and  practical  mode  of  computation,  and 
not  as  a  cover  for  usury,     (p.  565.) 

USUEY — Discount  Before  Maturity. — If  a  note  provides  for 
the  highest  legal  rate  of  interest  only  after  maturity,  it  is  usury  to 
discount  it  at  that  rate  before  maturity  unless  there  is  an  agreement 
to  that  effect  in  some  writing,     (p.  566.) 

USURY — Discount  of  Note — Payment  by  Check. — ^Payment  of 
a  discount  on  a  note  at  the  highest  legal  rate  of  interest  by  check  is 
such  an  agreement  in  writing  to  pay  interest  at  that  rate  as  takes  the 
case  out  of  the  statute  against  usury,     (p.  567.) 

USURY — Renewal  of  Note. — If  a  usurious  note  has  been  paid 
by  another  note,  usury  cannot  be  charged  against  the  last  note  as- 
having  been  collected  on  the  note  thus  paid.     (p.  567.) 


I 


May,  1907.]     Merchants'  etc.  Bank  v.  Sarratt.  563 

J.  C.  Jeffries  and  H.  K.  Osborne,  for  the  appellants, 

Simpson  &  Bomar  and  W.  S.  Hall,  Jr.,  for  the  appellee. 

*^*  JONES,  J.  This  action  was  upon  four  promissory 
notes,  executed  to  plaintiff  by  defendant,  J,  I.  Sarratt,  as 
principal,  and  defendants  S.  0.  Sarratt  and  W.  C.  Carpen- 
ter, as  sureties;  one  for  $2,000,  dated  November  14,  1904, 
payable  January  15th,  1905;  one  for  $2,000,  dated  Novem- 
ber 14,  1904,  payable  February  15,  1905;  one  for  $1,500 
dated  November  14,  1904,  payable  March  15,  1905;  one  for 
$2,000,  dated  December  19,  1904,  payable  January  15,  1905 
The  notes  contained  a  stipulation  to  pay  ten  per  cent  as 
attorney's  fees  in  case  of  suit  or  collection  by  attorney,  and 
the  further  stipulation:  "If  not  paid  at  maturity,  interest 
thereupon  to  be  at  the  rate  of  eight  per  cent  per  annum 
until  paid."  The  defendants  made  answer  admitting  the 
nonpayment  of  the  notes,  but  pleading  usury  and  setting 
up  as  counterclaim  double  the  amount  of  the  alleged  usury. 
The  jury  rendered  a  verdict  for  $8,980.11,  the  full  amount 
claimed.  The  defendant  appeals  from  the  judgment  therein 
on  exceptions  which  are  controlled  by  the  following  consid- 
eration :  On  November  14,  1904,  J.  I.  Sarratt  was  indebted 
to  the  Merchants'  and  Planters'  Bank  in  the  sum  of  $8,928.- 
96,  on  account  of  their  previous  business  dealings,  and  on 
that  day  a  settlement  was  made  by  the  defendant,  Sarratt, 
giving  to  plaintiff  bank  five  notes,  aggregating  $8,900  and  his 
check  for  $195.55.  This  check,  dated  November  15,  1904, 
was  to  pay  $166.59  discount  or  interest  in  advance  on  the 
several  notes,  and  also  to  pay  $28.96  so  as  to  reduce  the 
principal  to  even  $8,900,  and  on  its  face  expressed  that  it 
was  for  "Int.  sundry  notes."  These  five  notes  included 
the  first  three  notes  in  suit,  one  other  for  $1,400,  dated 
November  14,  1904,  and  payable  March  15,  1905,  which  has 
been  paid  and  is  not  in  suit,  and  another  note,  dated  No- 
vember 14,  1904,  for  *43  $2,000,  payable  December  15,  1904, 
which  was  either  paid  or  renewed  by  the  fourth  named  note 
involved  in  this  suit.  The  discount  or  advance  interest  re- 
ceived by  the  defendant  bank,  $166.59,  was  based  upon  a 
calculation  of  eight  per  cent  as  the  rate,  and  upon  three 
hundred  and  sixty  days  as  representing  a  year.  Upon  these 
facts  appellants  raised  before  the  circuit  court  and  renew  be- 
fore this  court  three  questions: 
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1.  Is  it  usury  to  take  the  highest  rate  of  interest  al- 
lowed per  annum  on  short  loans  based  upon  a  calculation 
which  treats  three  hundred  and  sixty  days  as  a  year?  2.  Is 
it  usury  to  take  eight  per  cent  as  discount  or  interest  in 
advance  on  a  note  which  provides  for  the  payment  of  such 
rate  only  after  maturity  and  contains  no  provision  for  dis- 
count at  that  rate?  3.  If  the  last  question  is  answered  in 
the  affirmative,  does  a  check  contemporaneously  signed  by 
the  maker  of  the  note  expressly  in  payment  of  said  interest 
comply  with  the  usury  statute  which  allows  eight  per  cent 
as  discount  when  there  is  an  ** express  agreement"  for  such 
rate? 

Section  1662  of  the  Civil  Code  is  as  follows:  "No  greater 
interest  than  seven  per  cent  per  annum  shall  be  charged, 
taken,  agreed  upon  or  allowed  upon  any  contract  arising  in 
this  state  for  the  hiring,  lending  or  use  of  money  or  other 
commodity,  either  by  way  of  straight  interest,  discount  or 
otherwise,  except  upon  written  contracts  wherein,  by  express 
agreement,  a  rate  of  interest  not  exceeding  eight  per  cent  may 
be  charged." 

With  reference  to  the  first  question,  we  think  it  is  not 
usurious  on  short  loans  involving  a  calculation  of  interest 
for  months  as  aliquot  portions  of  a  year,  or  days  as  aliquot 
portions  of  a  month,  to  consider  thirty  days  as  a  month, 
or  the  twelfth  of  one  year.  This  method  of  calculation  is, 
of  course,  not  absolutely  accurate,  but  at  the  time  of  the 
adoption  of  the  usury  statute  it  was  so  generally  under- 
stood and  employed  by  all  classes  of  people  in  matters  of 
business,  was  so  generally  taught  in  the  schools  of  the  state 
from  standard  works  on  arithmetic  as  the  principal  method 
of  calculating  interest,  that  it  is  not  at  all  ^^^  probable 
that  the  legislature  intended  by  the  usury  statute  to  over- 
throw or  interfere  with  such  method.  This  method  is  now 
so  generally  employed,  not  only  by  banks  but  people  in 
all  lines  of  business,  without  a  thought  of  usury,  but  be- 
cause of  its  convenience  and  because  it  is  so  generally  under- 
stood, that  it  would  be  startling  to  stamp  such  method  of 
calculation  as  usurious  merely  because  if  applied  to  trans- 
actions running  for  a  year  or  more  the  result  would  be 
slightly  in  excess  of  eight  per  cent  interest  per  annum. 
The  law  does  not  stickle  over  fractional  parts  of  a  day 
in  the  calculation  of  interest,  hence  one  hundred  and  eighty- 
two  days  would  be  regarded  as  one-half  year,  or  ninety-one 
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days  as  one-fourth  of  a  year,  or  thirty  days  as  the  twelfth  of  a 
year,  for  that  is  as  close  an  approximation  as  may  be  had 
without  regarding  fractional  parts  of  a  day.  There  are  one 
hundred  and  eighty-one  days  in  the  first  six  months  of  the 
year  and  one  hundred  and  eighty-four  days  in  the  last  six 
months  of  the  year ;  could  it  possibly  be  regarded  usury  to 
take  one-half  of  eight  per  cent  for  the  first  half  of  the  year? 
Notwithstanding  February  has  only  twenty-eight  days  (ex- 
cept in  leap  year),  may  one  contract  in  writing  for  one- 
twelfth  of  eight  per  cent  on  a  note  dated  February  1st  and 
payable  in  one  month?  The  supreme  court  of  Georgia  has 
answered  this  very  question  in  the  affirmative :  Neal  v.  Brock- 
ham,  87  Ga.  130,  13  S.  E.  283. 

In  a  very  recent  case,  Patton  v.  Bank  of  Lafayette,  124  Ga. 
965,  53  S.  E.  664,  5  L.  R.  A.,  N.  S.,  592,  the  supreme  court  of 
Georgia  has  fully  and  carefully  considered  the  question  under 
discussion  and  declared  that  the  taking  of  interest  for  a  por- 
tion of  a  year,  computed  on  the  principle  that  a  year  consists 
of  three  hundred  and  sixty  days,  or  twelve  months  of  thirty 
days,  is  not  usurious,  provided  this  principle  is  resorted  to  in 
good  faith  as  furnishing  an  easy  and  practical  mode  of  com- 
putation and  not  as  a  cover  for  usury,  and  to  sustain  this 
view  cites :  Agricultural  Bank  v.  Bissell,  12  Pick.  586 ;  Plan- 
ters '  Bank  v.  Bass,  2  La.  Ann.  430 ;  Parker  v.  Cousins,  2  Gratt. 
372,  44  Am.  Dec.  388 ;  Bank  of  Burlington  v.  Durkee,  1  Vt. 
399;  State  Bank  v.  Hunter,  12  N.  C.  (1  Dev.)  "«  100;  Plan- 
ters' Bank  v.  Snodgrass,  4  How.  (JVIiss.)  573;  Camp  v.  Bates, 
11  Conn.  487. 

The  case  note  in  5  L.  R.  A.,  N.  S.,  592,  states  that  there  are 
but  few  reported  cases  upon  the  subject  other  than  those  cited 
above,  and  cites  such  cases. 

It  appears  that  in  New  York  a  contrary  view  was  declared : 
Bank  of  Utica  v.  Smally,  2  Cow.  770,  14  Am.  Dec.  526.  In 
Indiana  it  seems  that  it  was  held  in  Haas  v.  Flint,  8  Blackf. 
67,  according  to  the  synopsis  in  47  Century  Digest,  2214,  that 
it  was  usury  to  take  in  advance  interest  for  six  months  on  a 
note  dated  February  7,  1841,  payable  one  hundred  days  after 
date.  But  we  think  the  better  rule  is  that  it  is  not  usurious 
to  compute  interest  according  to  Rowlett's  Tables,  by  which 
thirty  days  constitute  a  month  or  three  hundred  and  sixty 
days  a  year :  29  Ency.  of  Law,  2d  ed.,  490. 

It  is  true  that  in  this  state  a  contract  may  be  usurious  al- 
though the  parties  had  no  corrupt  intent  to  take  illegal  in- 
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terest  and  did  not  know  that  the  contract  was  contrary  to 
law.  It  is  usury  if  one  intentionally  takes  as  interest  an 
amount  greater  than  the  law  allows :  Mitchell  v.  Bailey,  57  S. 
C.  341,  35  S.  E.  581 ;  Plyler  v.  McGee,  76  S.  C.  450,  57  S.  E. 
180;  but  the  collection  of  an  excess  of  interest  on  account  of 
a  mistake  in  the  computation  or  other  error  in  fact  against 
the  intention  of  the  party  will  not  support  the  charge  of 
usury:  Rushton  v.  Woodham,  68  S.  C.  110,  46  S.  E.  943. 
Nor  will  the  fact  that  it  was  the  custom  of  banks  to  calculate 
interest  by  such  method  operate  to  relieve  the  case  of  usury, 
if  such  method  was  in  fact  contrary  to  law:  Carolina  Sav. 
Bank  v.  Parrott,  30  S.  C.  61,  8  S.  E.  199.  We  therefore  do 
not  rest  our  conclusion  upon  the  fact  that  plaintiff  did  not 
intend  to  take  usurious  interest,  nor  upon  the  fact  that  it  is 
the  custom  of  banks  to  so  compute  interest,  but  upon  the 
ground  that  such  standard  and  reasonably  correct  method  of 
calculation  for  less  periods  than  a  year  is  not  unlawful,  and 
was  not  intended  to  be  overthrown  by  the  usury  statute. 

We  are  constrained  to  answer  the  second  question  in  the 
affirmative  under  the  authority  of  Carolina  Sav.  Bank  v.  Par- 
rott, 30  S.  C.  *^«  61,  8  S.  E.  199.  In  that  case,  the  note  in 
question  was  for  $2,000,  dated  December  19,  1884,  payable 
November  1,  1885,  with  interest  from  date  at  the  rate  of  ten 
per  cent  per  annum.  At  that  date  it  was  lawful  to  contract 
for  ten  per  cent  interest  in  writing.  The  bank  discounted  the 
note,  which  was  payable  to  itself,  by  adding  to  the  principal 
the  interest  at  ten  per  cent  to  maturity,  making  the  value  of 
the  note  at  maturity  $2,177.78,  which  sum  was  discounted  at 
the  rate  of  ten  per  cent,  making  the  discount  $193.50  and  net 
proceeds  $1,984.28  paid  to  the  borrower.  The  court  held  that 
it  was  not  usury  to  discount  the  principal  at  the  rate  of  ten 
per  cent,  as  the  contract  in  writing  authorized  it,  but  while 
it  was  lawful  to  discount  the  interest  at  seven  per  cent,  under 
a  parol  agreement,  it  was  usurious  to  discount  the  interest  at 
ten  per  cent,  as  there  was  no  written  agreement.  By  an 
equal  division  of  the  court  in  Newton  v.  Woodley,  55  S.  C. 
132,  32  S.  E.  531,  33  S.  E.  1,  it  was  held  that  a  contract 
made  in  1890  providing  for  the  payment  of  eight  per  cent 
interest  in  advance,  and  when  not  so  paid  to  draw  interest 
until  paid  at  the  same  rate  is  not  usurious,  because  it  an- 
swered the  statute  requiring  an  express  agreement  in  writing. 
Whenever,  therefore,  eight  per  cent  interest  is  taken,  the 
lender  to  avoid  usury  must  show  an  agreement  to  that  effect 
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in  some  writing.  Banks  avoid  this  difficulty  by  providing  in 
the  note  that  it  is  discountable  at  such  rate.  There  was  noth- 
ing on  the  face  of  the  notes  in  question  showing  any  such 
agreement,  as  the  notes  provided  for  interest  at  that  rate  only 
after  maturity.  It  was,  therefore,  usury  to  take  more  than 
seven  per  cent  discount  of  the  principal  unless  there  is  some 
other  instrument  in  writing  connected  with  the  transaction 
which  authorized  discount  at  eight  per  cent. 

This  brings  up  to  the  third  proposition,  whether  the  check 
in  question  amounted  to  such  agreement.  The  check  on  its 
face  purported  to  be  for  interest  on  sundry  notes  and  the  un- 
disputed evidence  makes  it  clear  that  it  was  to  pay  $166.59, 
the  exact  amount  of  advanced  interest  calculated  ^^'^  at  eight 
per  cent  on  a  basis  of  thirty  days  as  the  twelfth  of  an  interest 
year,  as  well  as  a  part  of  the  debt  due  the  bank.  It  was 
issued  contemporaneously  with  the  giving  of  the  notes  as  a 
part  of  a  transaction  evidenced  by  both  notes  and  check  and 
is  a  written  admission  of  the  drawer's  liability  to  the  payee 
at  the  date  of  the  check  for  interest  on  the  notes  involved  in 
the  transaction  to  an  extent  not  exceeding  the  amount  of  the 
cheek,  which  is  made  definite  in  amount  by  the  undisputed 
evidence.  The  case  falls  within  the  principle  of  Loan  &  Ex- 
change Bank  v.  MiUer,  39  S.  C.  175,  17  S.  E.  592,  which  held 
that  when  an  account  of  a  bank  charging  a  customer  with 
overdrafts  and  eight  per  cent  interest  thereon  is  closed  by  giv- 
ing a  note  embracing  the  interest  charged,  the  note  constitutes 
an  agreement  in  writing  to  pay  such  interest  in  the  sense  of 
the  statute  against  usury. 

The  defendant  further  contended  that  the  notes  sued  upon 
were  simply  renewals  of  old  notes  that  had  matured  on  No- 
vember 14,  1904,  which  were  themselves  renewals  of  previous 
notes,  and  that  some  of  said  renewal  notes  were  tainted  with 
usury  upon  the  same  grounds  which  have  been  discussed,  and 
that  such  usury  affected  the  notes  in  suit.  The  exceptions 
founded  on  this  contention  cannot  be  sustained  for  reasons  al- 
ready given.  If  there  was  any  usury  in  the  notes  alleged  to 
have  been  renewed  it  was  not  shown.  Furthermore,  the  cir- 
cuit judge,  under  proper  instructions  as  to  what  constituted 
payment,  submitted  it  to  the  jury  to  determine  whether  as 
matter  of  fact  the  notes  in  suit  were  in  renewal  or  in  payment 
of  the  former  notes,  and  the  verdict  of  the  jury  settles  the 
conflict  in  the  testimony  in  favor  of  the  view  that  the  former 
notes  were  paid  by  the  proceeds  of  the  notes  in  suit. 
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The  circuit  judge  charged  the  jury  that  if  they  found 
that  the  notes  in  suit  were  payment  of  the  former  notes,  they 
should  reject  the  defense  of  usury  and  the  counterclaim 
based  thereon  and  find  for  the  plaintiff  the  amount  claimed. 
The  charge  of  the  court  is  supported  by  the  principle  stated 
in  Butler  v.  Butler,  62  S.  C.  165,  40  S.  E.  138,  Bird  v. 
148  Kendall,  62  S.  C.  178,  40  S.  E.  142,  and  Milford  v.  Mil- 
ford,  67  S.  C.  553,  46  S.  E.  479,  that  even  if  there  be  usury 
in  notes  paid  as  executed  transactions,  such  usury  cannot  be 
set  up  in  a  suit  on  other  independent  obligations.  But  under 
the  views  we  have  stated,  there  was  no  usury,  either  in  the 
notes  in  suit  or  in  the  notes  paid  thereby ;  hence,  there  was  no 
error  in  the  charge. 

We  have  not  attempted  to  discuss  the  exceptions  in  detail, 
but  all  have  been  carefully  considered  and  are  controlled  by 
the  principles  stated. 

The  judgment  of  the  circuit  court  is  affirmed. 


On  What  Contracts  are  Usurious,  see  the  note  to  Bank  of  Newport  v. 
Cook,  46  Am.  St.  Eep.  178.  In  discounting  commercial  paper,  it  ia 
not  usurious  to  reckon  the  month  as  thirty  days,  the  year  as  three 
hundred  and  sixty  days,  and  compute  the  interest  at  one-half  of  one 
per  cent  for  thirty  days:  Parker  v.  Cousins,  2  Gratt.  372,  44  Am.  Dec. 
388. 


LIVINGSTAIN  v.  COLUMBIAN  BANKING  AND  TRUST 

COMPANY. 

[77  S.  C.  305,  57  S.  E.  182.] 

BANKS  AND  BANKING — Subrogation. — ^If  an  insolvent  bank 
draws  a  draft  to  pay  a  depositor  on  a  bank  in  which  it  has  as  a  de- 
posit the  proceeds  of  a  note  secured  by  collateral,  which  provides 
that  in  case  of  the  insolvency  of  the  maker  bank  it  shall  become  due 
immediately  and  can  be  charged  to  the  account  of  the  bank,  and  the 
collateral  sold  and  applied  to  the  debt,  and  the  drawee  bank,  upon 
notice  of  the  insolvency  of  the  maker,  so  charges  the  note,  refuses 
to  pay  the  draft,  and  turns  over  the  collateral  to  the  receiver  of  the 
insolvent  bank,  the  holder  of  the  draft  is  not  entitled  to  be  subrogated 
to  the  rights  of  the  drawee  bank  in  the  collateral,  as  against  the 
general  creditors  of  the  drawer  bank.     (p.  569.) 
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B.  Rutledge,  for  the  appellant. 
W.  A.  Holman,  for  the  appellee. 

806  WOODS,  J.  The  Columbian  Banking  &  Trust  Com- 
pany of  Charleston,  afterward  to  be  referred  to  in  this  opin- 
ion as  the  Columbian  Bank,  on  January  5,  1906,  gave  its 
promissory  note  to  the  National  Bank  of  Commerce  of  New 
York,  afterward  to  be  referred  to  as  the  Bank  of  Commerce, 
for  five  thousand  dollars,  due  ninety  days  after  date.  Cer- 
tain bills  receivable  were  deposited  as  collateral,  but  no  over- 
drafts were  to  be  allowed  and  the  collateral  was  to  secure  the 
note  only.  The  note  provided  that  upon  certain  contingen- 
cies, such  as  failure  of  the  Columbian  Bank,  the  National 
Bank  of  Commerce  should  have  the  right  immediately  to  de- 
clare the  note  due  and  to  sell  the  collaterals  and  apply  the  net 
proceeds  of  the  sale  to  the  payment  of  the  note,  and  that  any 
money  on  deposit  at  the  National  Bank  of  Commerce  belong- 
ing to  the  Columbian  Bank  might,  at  the  option  of  the  Na- 
tional Bank  of  Commerce,  be  held  and  treated  as  collateral 
security  and  set  off  against  the  said  note. 

On  February  8,  1906,  the  Columbian  Bank  had  to  the  credit 
of  its  account  in  the  Bank  of  Commerce  five  thousand  one 
hundred  thirty-four  dollars  and  forty-three  cents.  On  the 
same  day  M.  K.  Berger  and  Harris  Livingstain,  having  on  de- 
posit in  the  Columbian  Bank  two  thousand  fifteen  dollars  and 
seventy-five  cents  and  two  thousand  six  hundred  dollars,  re- 
spectively, presented  checks  for  the  full  amount  of  their 
deposits  and  the  bank,  being  without  cash,  gave  them  in  pay- 
ment checks  or  drafts  on  the  Bank  of  Commerce.  The  Co- 
lumbian Bank  was  in  fact  insolvent  when  these  checks  were 
given,  and  later  in  the  day  suspended  payment.  The  checks 
were  presented  for  payment  on  February  the  10th,  ^^"^  1906, 
but  were  refused,  because  the  Bank  of  Commerce,  exercising 
the  right  contracted  for  in  the  note  in  case  of  insolvency  of 
the  Columbian  Bank,  had  charged  the  whole  of  the  five  thou- 
sand dollar  note  to  the  account  of  the  Columbian  Bank,  thus 
paying  its  note  and  reducing  its  credit  balance  to  three  hun- 
dred and  fourteen  dollars  and  forty-three  cents.  E.  W. 
Hughes  and  B.  A.  Hagood  were  appointed  receivers  of  the 
Columbian  Bank,  and  the  Bank  of  Commerce  turned  over  to 
them  the  cash  balance  of  three  hundred  fourteen  dollars  and 
forty-three  cents  and  the  collateral  notes  held  to  secure  the 
five  thousand  dollar  loan.     Thereupon  Berger  and  Livingstain 
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filed  their  petition,  claiming  under  the  doctrine  of  subrogation 
the  right  to  stand  in  the  place  of  the  Bank  of  Commerce,  and 
to  be  paid  from  the  cash  and  collateral  surrendered  to  the  re- 
ceivers. The  master,  Mr,  Sass,  reported  the  petitioners  en- 
titled to  the  cash  balance  of  three  hundred  fourteen  dollars 
and  forty-three  cents,  but  denied  their  right  of  subrogation 
as  to  the  collateral.  The  circuit  judge,  Hon.  James  Aldrich, 
reached  a  different  conclusion,  and  held  the  petitioners  en- 
titled in  equity  to  the  payment  of  the  dishonored  checks  from 
both  the  cash  and  the  collateral  turned  over  by  the  Bank  of 
Commerce  to  the  receivers.  We  think,  with  the  master,  that 
subrogation  should  not  be  allowed,  because  it  would  be  preju- 
dicial to  the  other  depositors  of  the  Columbian  Bank,  whose 
equitable  right  to  equal  distribution  of  the  assets  among 
creditors  is  clearly  superior  to  any  claim  set  up  by  the  peti- 
tioners to  the  collateral. 

The  checks  given  to  the  petitioners  in  payment  of  their 
deposits  operated  as  assignments  pro  tanto  of  the  balance  to 
the  credit  of  the  Columbian  Bank  in  the  hands  of  the  Bank 
of  Commerce:  Fogarties  &  Stillman  v.  State  Bank,  12  Rich- 
518,  78  Am.  Dec,  468 ;  Simmons  &  Co,  v.  Bank  of  Greenwood, 
41  S.  C.  177,  44  Am.  St.  Rep,  700,  19  S.  E,  502 ;  Loan  &  Sav- 
ings Bank  v,  Famers'  &  Merchants'  Bank,  74  S,  C.  210,  114 
Am,  St.  Rep,  991,  54  S.  E.  364.  But  the  legal  assignment  of 
the  deposit  to  the  petitioners,  evidenced  by  the  checks,  was 
subject  to  the  prior  assignment  of  the  deposit  to  the  Bank  of 
Commerce,  which  was  conditional  on  the  insolvency  of  the 
Columbian  Bank.  ^^^  When  the  condition  of  the  prior  assign- 
ment was  fulfilled  by  the  insolvency  of  the  Columbian  Bank, 
and  the  deposit  was  rightfully  appropriated  by  the  prior  as- 
signee, any  legal  right  of  the  petitioners  under  their  assign- 
ment was  as  completely  gone,  except  as  to  the  value  of  three 
hundred  and  fourteen  dollars,  as  if  the  deposit  had  been  paid 
out  on  another  check  presented  at  the  counter  of  the  Bank  of 
Commerce. 

This  statejnent  of  the  legal  relation  of  the  parties  to  the 
deposit  is  self-evident.  For  there  is  no  basis  in  reason  or  au- 
thority for  the  position  taken  in  argument,  that  the  Colum- 
bian Bank  could  not  contract  with  the  Bank  of  Commerce 
that  the  money  held  by  the  Bank  of  Commerce  to  the  credit 
of  the  Columbian  Bank  should  be  applied  to  its  note.  The 
cases  in  this  state  give  no  countenance  to  such  a  proposition. 
The  extent  to  which  the  court  has  gone  is  thus  correctly  stated 
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in  the  syllabus  of  Callahan  v.  Bank  of  Anderson,  69  S.  C.  374, 
48  S.  E.  293:  "A  depositor  has  a  right  of  action  against  a 
bank  for  damages  resulting  from  its  refusal  to  pay  his  check 
in  favor  of  a  third  party,  in  absence  of  notice  to  the  depositor 
that  bank  had  applied  his  funds  to  his  past  due  obligations 
to  the  bank,  when  he  had  on  deposit  sufficient  funds  to  pay 
the  check."  The  decision  in  that  case  is  rested  on  an  implied 
contract  that  the  bank  will  hold  the  deposit  to  be  paid  out  on 
checks  of  the  depositor.  Mr.  Justice  Gary  quotes  with  ap- 
proval the  language  of  Chief  Justice  Mclver  in  Simmons  H. 
Co.  V.  Bank  of  Greenwood,  41  S.  C.  177,  44  Am.  St.  Rep.  700. 
19  S.  E.  502,  saying:  "The  court  in  the  case  last  cited,  in 
speaking  of  the  principles  decided  in  Fogarties  v.  State  Bank, 
12  Rich.  518,  78  Am.  Dec.  468,  uses  this  language:  'That  case 
shows  just  what  the  circuit  court  held  in  this  ca.se  that  the 
true  theory  is,  that  when  a  bank  received  the  money  of  a 
depositor  and  places  the  amount  to  the  credit  of  such  de- 
positor on  his  deposit  account,  the  implied  contract  on  the 
part  of  the  bank  is,  that  it  will  pay  all  checks  drawn  by  the 
depositor,  in  such  amounts  and  to  such  persons  as  may  be 
mentioned  in  such  checks,  as  long  as  there  remains  to  the 
credit  of  the  depositor  on  such  account  an  amount  sufficient  to 
pay  such  checks,'  Again  the  court  says:  'The  fifth  question 
309  involves  the  inquiry  whether  the  bank  had  the  right  to 
set  up  the  past  due  notes  of  Jervey  &  Co.,  and  the  balance 
against  them  on  the  cotton  account.  If,  as  we  have  seen,  the 
bank  received  the  deposits  on  the  merchandise  account  under 
an  implied  promise  to  pay  the  checks  of  Jervey  &  Co.  on  that 
account,  as  they  were  presented,  then  there  was  an  application 
of  that  fund  to  that  purpose,  and  the  bank  could  not  after- 
ward apply  the  same  to  any  other  purpose,  certainly  not  with- 
out the  consent  of,  or  previous  notice  to,  Jervey  &  Co. ' ' 

Neither  this  case  nor  any  other  affords  the  slightest  ground 
for  imputing  to  the  court  an  intention  to  deny  to  a  depositor 
the  right  to  make  an  express  contract  with  the  bank  that  his 
deposit  account  shall  be  applied  to  his  debts  to  the  bank  or  to 
any  other  legitimate  purpose. 

Such  a  rastriction  upon  the  right  of  an  individual  to  con- 
tract with  respect  to  his  property  would  hardly  be  attempted 
by  any  court. 

The  prior  assignment  of  the  deposit  account  and  its  appli- 
cation to  the  note  of  the  Columbian  Bank  before  notice  to  the 
Bank  of  Commerce,  of  the  checks  held  by  petitioners,  com- 
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pletely  defeated  any  legal  right  which  the  petitioner  Avould 
have  had  but  for  the  prior  assignment  and  application  of  the 
funds. 

The  claim  to  the  collateral  held  by  the  Bank  of  Commerce 
is  therefore  unsupported  by  any  legal  right,  and  rests  entirely 
on  the  assertion  of  the  equity  of  subrogation. 

Aithough  this  assignment  became  ineffective  because  of  the 
superior  claim  of  the  Bank  of  Commerce,  yet  when  that  bank 
paid  the  debt  owing  to  it  with  a  fund  on  which  the  petitioners 
had  a  junior  lien  or  claim,  as  against  thfe  Columbian  Bank 
and  the  Bank  of  Commerce,  petitioners  would  have  ordinarih- 
a  right,  on  the  principle  of  subrogation,  to  be  substituted  for 
the  Bank  of  Commerce  as  pledgee  of  any  collaterals  held  by 
it.  This  general  principle  is  so  obvious  and  well  recognized 
that  it  requires  no  extended  discussion :  Gadsden  v.  Brown, 
Speer  Eq.  37 ;  Ex  parte  Reynolds,  68  ^lo  g  q  ^^6,  47  S.  E. 
728;  Hutchinson  v.  Fuller,  67  S.  C.  280,  45  S.  E.  164;  Rice  v. 
Bamberg,  72  S.  C.  384,  51  S.  E.  987 ;  American  Bonding  Co. 
V.  National  Mechanics'  Bank,  99  Am.  St.  Rep,  466,  note;  Win- 
ston v.  Biggs,  2  Lead.  Cas.  Eq.  420,  note. 

But  the  issue  here  is  not  between  the  petitioners  and  the 
Bank  of  Commerce  or  the  Columbian  Bank  as  a  solvent  in- 
stitution, able  to  pay  all  creditors ;  it  is  between  the  creditors 
of  the  Columbian  Bank,  an  insolvent  institution,  and  the 
petitioners  who  are  claiming  a  preference  in  the  distribution 
of  the  assets. 

No  rule  of  equity  appeals  more  to  the  judicial  conscience 
than  that  which  requires  the  assets  of  an  insolvent  corpora- 
tion to  be  distributed  ratably  among  creditors.  Against  this 
equity  there  is  no  principle  of  subrogation  which  can  avail 
petitioners. 

The  case  of  Wyman  v.  Fort  Dearborn  Nat.  Bank,  181  111. 
279,  72  Am.  St.  Rep.  259,  54  N.  E.  946,  48  L.  R.  A.  566,  is 
cited  in  the  circuit  court  decree  and  in  argument  here,  as  a 
case  in  which  a  checkholder  was  subrogated  on  precisely  the 
same  facts.  .  But  the  report  of  that  case  does  not  show  the 
important  fact,  which  here  appears,  that  the  checkholder  took 
the  check  from  an  insolvent  corporation  in  payment  of  its 
debt  due  him  as  a  depositor,  and  not  for  money  paid  at  the; 
time.  The  case  of  Garvin  v.  State  Bank,  7  S.  C.  266,  does  not 
support  petitioner's  claim.  There  the  checkholders  were  held 
entitled  to  subrogation,  after  the  payment  of  the  bank's  debt. 
from  the  bonds  deposited  as  security,  but  the  contract  between 
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the  Royal  Bank  of  Liverpool  and  the  state  bank  which  issued 
the  checks  expressly  provided  for  overdrafts,  while  here  over- 
drafts were  not  to  be  allowed.  The  vital  distinction,  however, 
is  in  that  case  the  drafts  were  made  when  the  bank  was  sol- 
vent, and  it  does  not  appear  they  were  issued  for  a  debt,  the 
payment  of  which  would  have  operated  to  prefer  the  payee  to 
other  creditors  of  an  insolvent. 

"The  doctrine  of  subrogation  is  a  pure,  unmixed  equity, 
having  its  foundation  in  the  principles  of  natural  justice": 
Gadsden  v.  Brown,  Speer  Eq.  37.  As  has  often  been  said,  it 
•***  does  not  flow  from  any  fixed  law,  but  from  principles  of 
justice,  equity,  and  benevolence :  Cheeseborough  v.  MoUard,  1 
John.  Ch.  409.  Obviously,  therefore,  subrogation  will  not  be 
decreed  in  favor  of  one  when  it  would  defeat  a  legal  right  or 
overthrow  an  equal  or  superior  right  of  another:  American 
Bonding  Co.  v.  National  Mechanics'  Bank,  99  Am.  St.  Rep. 
480  and  502.  That  it  would  have  this  effect  here  is  very 
clear.  The  Columbian  Bank  issued  checks  to  pay  two  de- 
positors when  it  was  insolvent  and  owing  a  large  number  of 
other  depositors.  Had  its  condition  been  known,  the  court 
of  equity,  before  the  checks  were  signed,  on  the  application  of 
any  creditor,  would  have  taken  charge  of  all  of  the  assets,  and 
its  main  purpose  in  doing  so  would  have  been  to  prevent  any 
preference  among  creditors  and  secure  a  distribution  pro  rata 
among  all.  This  was  an  equity  to  which  all  creditors  were  en- 
titled at  the  moment  of  insolvency,  before  the  checks  were 
issued  to  petitioners,  and,  therefore,  the  equity  of  equal  dis- 
tribution was  superior  in  point  of  time  to  any  alleged  equity 
of  subrogation. 

If  embodied  equity  could  have  stood  at  the  counter  of  the 
Columbian  Bank,  by  its  mandate  it  would  have  forbidden  the 
issuing  of  the  checks;  and  by  its  hand,  it  would  have  taken 
possession  of  the  assets,  including  the  collateral  in  the  hands 
of  the  Bank  of  Commerce,  to  the  end  that  the  assets  should 
be  equally  distributed  among  creditors  and  that  none  should 
have  preference.  How,  then,  can  the  court  of  equity  be  asked 
to-day  to  use  its  power  to  accomplish  that  which  yesterday  it 
would  have  used  its  power  to  prevent  as  inequitable  and  un- 
just? 

Therefore,  the  issuing  of  the  checks  to  these  depositors  was 
inequitable  with  respect  to  other  depositors,  because  the  bank 
was  actually  then  insolvent  and  all  of  the  depositors  had  the 
equity  of  equal  distribution  of  the  assets,  including  any  sur- 
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plus  arising  from  the  collateral  held  by  the  Bank  of  Com- 
merce. The  right  of  the  Columbian  Bank  is  not  in  question, 
and  with  that  the  court  will  not  interfere,  but  it  is  very  clear 
that  the  court  should  not  ^'"  stretch  out  its  arm  and  by 
affirmative  action,  under  the  guise  of  subrogation,  confer  on 
the  petitioners  a  lien  on  the  collateral,  thus  defeating  equi- 
table distribution  among  all  of  the  creditors  to  promote  an 
inequitable  preference.  Had  the  checks  been  issued  for  cash 
paid  into  the  bank  or  before  insolvency,  the  other  depositors 
could  have  interposed  no  countervailing  equity,  and  the  peti- 
tioners would  have  been  entitled  to  subrogation.  But  the  in- 
superable objection  to  subrogation  in  the  case,  as  presented, 
is  the  fact  that  the  checks  were  issued  in  payment  of  the  debts 
of  the  bank  after  insolvency,  and  when  the  court,  at  the  very 
moment  they  were  issued,  would  have  taken  charge  of  the 
bank's  assets,  and  would  have  enjoined  the  issuing  of  the 
checks  to  the  end  that  an  equal  distribution  should  be  made 
among  creditors  without  preference  to  any. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  reversed  and  the  report  of  the  master  be  con- 
firmed. 

Mr.  Justice  Gary  dissents  and  thinks  the  decree  of  the  cir- 
cuit court  should  be  affirmed  for  the  reasons  therein  stated. 


The  Bight  to  Subrogation  is  the  subject  of  a  note  to  American  Bond- 
ing Co.  V.  National  etc.  Bank,  99  Am.  St.  Eep.  474. 


MARTIN  V.  SOUTHERN  RAILWAY. 

[77  S.  C.  370,  58  S.  E.  3.] 

BAILBOADS — ^Negligence — ^Wantonness. — Evidence  that  a  girl 
passenger  of  tender  years  asked  the  train  conductor  to  help  her  to 
alight  at  a  certain  station,  that  he  told  her  to  keep  her  seat  until 
such  station  was  called,  and  that  he  would  then  help  her  off,  that  the 
train  was  stopped  from  eighty  to  ninety  yards  from  the  regular  sta- 
tion, when  such  conductor  was  approached  by  the  father  of  such  pas- 
senger and  asked  if  there  were  any  passengers  for  that  station,  to 
which  he  replied  that  he  did  not  know,  and  did  not  instruct  nor  assist 
any  passenger  to  leave  the  train,  in  consequence  of  which  such  pas- 
senger, after  the  train  began  to  move  away,  jumped  or  was  pushed 
therefrom  and  injured,  is  sufficient  to  go  to  the  jury  as  showing  wan- 
tonness, willfulness,  and  recklessness  on  the  part  of  the  railroad  com- 
pany,    (p.  576.)       ^. 
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NEGLIGENCE — Proximate  Cause. — ^Before  a  recovery  can  be 
had  for  negligence,  it  must  be  shown  that  the  injury  was  the  prox- 
imate result  of  that  negligence,     (p.  578.) 

NEGLIGENCE — Intervening  and  Prior  Cause. — If  there  is  an 
intervening  cause  and  the  prior  cause  does  nothing  more  than  to  give 
rise  to  the  circumstances  under  which  the  injury  occurs,  then  the  prior 
cause  cannot  be  said  to  be  the  proximate  cause.  There  may,  how- 
ever, be  a  succession  of  causes  and  the  first  be  the  proximate  cause, 
(p.  578.) 

NEGLIGENCE  in  Failing  to  Stop  a  Train,  When  the  Proximate 
Cause  c*  an  Injury. — A  railway  company  must  assume  that  if  it  fails 
to  stop  its  train  at  the  usual  place  for  a  passenger  to  alight,  he  will, 
if  he  thinks  he  can  properly  do  so,  endeavor  to  get  off,  and  if  he  is 
injured  in  getting  off,  the  failure  to  stop  the  train  is  the  proximate 
cause  of  the  injury,     (pp.  578,  579.) 

RAILWAYS,  Negligence  of  a  Person  Assisting  a  Passenger  to 
Alight,  When  not  the  Proximate  Cause  of  an  Injury. — If  a  train  fails 
to  stop  at  the  proper  place  for  a  passenger  to  alight,  and  he  attempta 
to  alight  and  is  assisted  by  a  third  person  who  helps,  or  must  be 
presumed  to  help,  the  passenger  to  do  that  which  he  would  otherwise 
attempt  to  do  without  assistance,  and  if  the  passenger  is  injured,  the 
proximate  cause  of  the  injury  is  not  the  act  of  the  person  assisting 
him,  but  the  negligence  of  the  railway  in  not  stopping  the  train,  (p. 
579.) 

RAILWAY'S  Presumed  Negligence  in  Failing  to  Stop  Train. — 
It  is  negligence  per  se  for  a  railway  company,  carrying  passengers,  to 
fail  to  stop  its  train  at  a  station  where  its  agents  have  been  informed 
one  of  its  passengers  wishes  to  alight,     (pp.  579,  580.) 

Action  by  a  minor  by  guardian  against  the  defendant  rail- 
way company.  Judgment  for  the  plaintiff  and  the  defendant 
appealed. 

J.  E.  McDonald,  for  the  appellant. 

Buchanan  &  Hanninan,  for  the  respondent. 

872  POPE,  C.  J.  Elizabeth  B.  Martin,  by  her  guardian  ad 
litem,  Milo  B.  Martin,  brought  this  action  to  recover  damages 
of  the  defendant  railway  company  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligent,  reckless  and 
wanton  conduct  of  the  defendant  in  failing  to  stop  its  train 
at  the  usual  stopping  place  at  Dawkins,  a  station  in  Fairfield 
County,  and  put  her  off.  The  facts  are  as  follows:  On  De- 
cember the  23d,  1904^  plaintiff,  a  girl  of  thirteen  years  of  age, 
being  in  Spartanburg  attending  school  and  wishing  to  go 
home  for  the  holidays,  purchased  a  ticket  for  Dawkins,  her 
home,  and  boarded  defendant's  train.  As  the  conductor  was 
taking  her  ticket  she  requested  him  to  help  her  off  at  her 
destination.  He  instructed  her  to  keep  her  seat  until  the  sta- 
■tion  was  called  and  promised  then  to  see  her  off.  When  the 
[train  reached  Dawkins  it  went  into  a  sidetrack  to  allow  tha 
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up  train  to  pass.  It  then  came  back  on  the  main  line  and, 
according  to  plaintiff's  testimony,  stopped  some  distance 
above  the  regular  stopping  place.  Here  one  or  two  passen- 
gers alighted  and  as  many  got  on.  Plaintiff,  thinking  the 
train  would  stop  at  the  regular  place,  kept  her  seat.  Her 
father,  who  was  at  the  station  to  meet  ^''^  her,  asked  the  con- 
ductor if  there  were  any  passengers  for  that  place,  and  on 
being  motioned  to  the  car  near  which  the  conductor  was 
standing  he  boarded  it.  On  failing  to  find  his  daughter,  ac- 
cording to  his  testimony,  he  again  asked  the  conductor  if 
there  were  any  passengers  for  Dawkins,  and  he  responded 
that  he  did  not  know.  Soon  after  the  train  began  to  move 
away,  and  plaintiff,  who  was  in  an  extra  car  behind  the  one 
her  father  had  entered,  seeing  her  father  and  recognizing  that 
the  train  was  not  going  to  stop  again,  jumped  or  was  pushed 
off  and  injured.  The  defendant  denied  that  it  was  negligent. 
and  for  a  defense  alleged  contributory  negligence  on  the  part 
of  the  plaintiff.  The  case  was  tried  at  the  March,  1906,  term 
of  court  for  Fairfield  county,  and  resulted  in  a  verdict  of  one 
thousand  dollars  for  the  plaint.iff.  Judge  J.  C,  Klugh,  the 
presiding  judge,  having  refused  a  motion  for  a  new  trial,  the 
defendant  appealed. 

The  first  exception  alleges  error  on  the  part  of  the  circuit 
judge  in  refusing  to  charge  the  jury  that  there  was  no  evi- 
dence in  the  case  tending  to  show  wantonness,  willfulness,  or 
recklessness  on  the  part  of  the  defendant.  Could  such  a 
charge  have  been  made  ?  The  testimony  was  uncontradicted 
that  the  plaintiff  asked  the  conductor  to  help  her  to  alight 
from  the  train  at  Dawkins.  He  admitted  himself  that  he 
told  her  to  keep  her  seat  until  the  station  was  called  and  he 
would  then  help  her  off  as  best  he  could;  that  he  was  ap- 
proached by  plaintiff's  father  and  asked  as  to  passengers  for 
Dawkins.  The  overwhelming  weight  of  the  testimony  was 
that  the  train  stopped  from  eighty  to  ninety  yards  from  the 
regular  stopping  place.  From  these  facts  the  jury  might 
infer  that  there  was  such  a  disregard  of  plaintiff's  rights  as 
to  amount  to  recklessness;  that  the  conductor's  mind  ad- 
verted to  his  duty  and  he  failed  to  perform  it.  It  is  possible 
that  the  crowded  state  of  the  train  might  have  led  him  to  for- 
get for  the  time  his  promise  to  the  plaintiff,  a  matter  as  re- 
gards which  he  did  not  testify,  but  we  are  unable  to  think 
it  at  all  probable  that  he  could  *'"'*  honestly  have  failed  of 
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his  duty  after  being  questioned  repeatedly  concerning  it. 
The  question  was  properly  submitted  to  the  jury. 

The  circuit  judge  charged  the  jury  as  follows:  "The  de- 
fendant was  bound  not  only  to  stop  its  train  at  the  usual 
place,  and  for  suiBcient  time,  but  if  there  were  other  cir- 
cumstances which  required  extra  care,  even  beyond  that, 
on  the  part  of  the  defendant,  then  the  defendant  was  bound 
to  give  such  extra  care  to  the  plaintiff,  and  if  the  defend- 
ant failed  to  do  that,  and  some  volunteer,  attempting  not 
to  perform  the  duties  of  the  defendant  but  attempting  to 
aid  the  plaintiff  in  her  efforts  to  alight  from  the  train,  and 
in  that  way,  the  plaintiff  while  exercising  the  prudence 
that  the  circumstances  required  of  her,  and  that  a  person 
of  her  situation,  of  her  condition,  would  ordinarily  exercise, 
was  attempting  to  alight  from  the  train,  if  you  find  that  some 
person,  whether  it  was  a  stranger  or  passenger,  or  who,  was 
attempting  to  aid  her  in  her  own  efforts  to  do  what,  under 
the  circumstances  of  the  situation,  she  thought  was  proper 
and  prudent  for  her  to  do,  then,  although  that  conduct 
on  the  part  of  the  stranger  along  with  the  conduct  of  the 
plaintiff  herself  may  have  led  to  her  getting  off  the  train 
and  suffering  injury,  yet  if  the  negligence  of  the  defendant 
brought  about  that  state  of  things,  and  if  the  negligence  of 
the  defendant  in  failing  to  stop  its  train  at  the  proper 
place,  or  for  a  sufficient  time,  and  in  failing  to  render  any 
extra  assistance,  if  it  was  required  by  the  circumstances  of 
the  case,  if  that  was  still  the  direct  and  proximate  cause 
of  the  plaintiff's  injury,  then  the  defendant  would  still  be 
liable,  notwithstanding  the  fact  that  some  other  person  may 
have  also  intervened  and  aided  the  plaintiff  in  her  efforts 
to  get  off  the  train."  Defendant  objected  to  this  charge 
on  the  ground  that  it  in  effect  instructed  the  jury  that  the 
act  of  a  third  person  in  putting  plaintiff  off  the  train  could 
not  be  the  proximate  cause  of  her  injuries  if  -defendant  failed 
to  stop  its  train  at  the  usual  place,  and  for  a  sufficient 
time,  or  did  not  render  the  ^'^'^  assistance  required;  and  that 
by  such  charge  his  honor  made  the  standard  of  plaintiff's 
negligence,  or  contributory  negligence,  to  depend  entirely  upon 
**what  under  the  circumstances  of  the  situation  she  thought 
was  proper  and  prudent  for  her  to  do"  instead  of  the 
standard  prescribed  by  law.  Reference  to  the  charge  will 
clearly  show  that  the  last  objection   cannot  be  sustained. 

The  circuit  judge  was  very  thorough  in  his  charge  as  to 
Am.  St.  Eep.,  Vol.  122—37 
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contributory  negligence.  He  charged  that  the  law  requires 
of  every  person  ordinary  care,  the  care  that  a  person  of 
ordinary  prudence  under  the  circumstances  would  exercise; 
that  the  law  does  not  hold  a  person  of  immature  years  to 
the  same  rule  of  measurement  that  it  does  a  mature  per- 
son; that  if  a  child  is  a  mere  infant  that  it  is  not  capable 
of  negligence,  but  if  it  is  advanced  in  years  and  developed 
in  intelligence  to  such  an  extent  that  it  is  capable  of  exer- 
cising some  degree  of  care,  then  the  law  requires  of  such 
child  the  exercise  of  such  a  degree  of  care  as  a  child  of  or- 
dinary intelligence,  ordinary  development  of  a  similar  age 
would  naturally  or  usually  exercise;  that  in  this  case,  if 
the  jury  find  the  plaintiff  was  a  child  of  immature  5-ears, 
and  that  for  a  child  of  that  degree  of  development  she 
exercised  the  ordinary  care  that  a  child  of  such  age  would 
exercise,  then  negligence  could  not  be  imputed  to  her  under 
the  circumstances ;  that  if  she  did  not  exercise  such  care,  then 
she  could  not  recover.  This  was  the  tenor  of  the  judge's 
entire  charge.  That  the  propositions  of  law  laid  down  by 
him  are  correct  is  too  evident  to  require  citation  of  authority. 
The  other  question  is  fraught  with  more  difficulty.  It 
is  well  settled  that  before  recovery  can  be  had  for  negligence 
it  must  be  shown  that  the  injury  was  the  proximate  result 
of  that  negligence.  If  there  can  be  an  intervening  cause 
and  that  prior  cause  do  nothing  more  than  give  rise  to 
the  circumstances  under  which  the  injury  occurs,  then  such 
prior  cause  cannot  be  said  to  be  the  proximate  cause.  There 
may  be,  however,  a  succession  of  causes  and  the  first  be 
the  proximate  cause:  Cooper  v.  Richland  Co.,  ^''^^  76  S.  C. 
202,  56  S.  E.  958,  10  L.  R.  A.,  N.  S.,  799;  Mayrant  v. 
City  of  Columbia,  77  S.  C.  281,  57  S.  B.  857,  10  L.  R.  A., 
N.  S.,  1094.  The  above  charge  sought  to  convey  to  the  jury 
that  if  a  third  person  aided  the  plaintiff  in  doing  what 
under  the  circumstances  she  would  have  done  without  such 
aid,  then  his  act  could  not  be  the  proximate  cause  of  her  in- 
jury. It  was  perfectly  natural  for  the  defendant  to  suppose 
that  if  it  failed  to  stop  its  train  at  the  usual  place  at  Dawkins 
that  plaintiff,  if  she  thought  she  could  prudently  do  so, 
would  endeavor  to  get  off.  If  she  were  injured  in  getting 
off,  provided  she  exercised  ordinary  care,  then  the  failure  to 
stop  would  be  the  proximate  cause  of  her  injury.  Now, 
if  a  third  person  helps  her  to  do  what  she  intended  do- 
ing on  account  Qf  the  negligence  of  the  defendant,  it  seems 
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perfectly  clear  that  the  act  of  such  third  person  was  not 
necessarily  the  proximate  cause,  but  merely  an  aid  in  carry- 
ing out  the  result  which  would  inevitably  have  followed  from 
her  own  independent  act.  The  distinction  between  this  case 
and  the  cases  cited  by  the  appellant  is,  that  there  is  evidence 
from  which  the  injury  might  infer  the  plaintiff  was  about 
to  alight  without  respect  to  the  interference  of  the  third 
person,  while  in  those  cases  the  result  took  place  merely 
from  a  condition  brought  about  by  the  third  persons,  with- 
out whom  it  would  not  have  happened.  Take,  for  instance, 
the  case  of  Snyder  v.  Colorado  Springs  etc.  Ry.,  36  Colo.  288, 
85  Pac.  686,  8  L.  R.  A.,  N.  S.,  781,  where  the  conductor 
on  a  crowded  train  pushed  a  passenger  against  another, 
who  pushed  him  off  of  the  train.  There  no  injury  would 
have  resulted  had  it  not  been  for  the  act  of  the  passenger. 
If  the  plaintiff  had  no  intention  of  alighting  from  the  train, 
but  was  pushed  off  by  a  third  party,  there  would  be  room 
to  assign  the  act  of  such  third  party,  and  not  the  neg- 
ligence of  the  defendant,  as  the  proximate  cause.  But  in- 
asmuch as  in  this  case  there  is  evidence  from  which  the 
jury  might  infer  the  defendant  was  negligent,  and  that  the 
plaintiff  could  have  undertaken  to  alight  from  the  moving 
train  in  the  exercise  of  ordinary  prudence,  and  would  have 
done  so  of  her  own  volition,  the  fact  that  an  outsider  aided 
and  accelerated  her  act  of  alighting  would  not  be  sufficient 
to  ^"^"^  take  from  the  jury  the  consideration  of  what  was 
the  proximate  cause.  In  this  view  of  the  case  we  think  the 
circuit  judge  was  correct  and  properly  submitted  it  to  the 
jury  to  say  whether  the  defendant's  act  was  the  proximate 
cause  of  the  injury. 

The  consideration  of  these  questions  disposes  of  the  motion 
for  a  new  trial,  which  was  made  upon  the  grounds:  1.  That 
there  was  no  evidence  of  wantonness  or  recklessness;  2.  That 
the  injuries  were  caused  by  the  act  of  a  third  person.  There 
being  evidence  on  both  of  these  issues  this  court  cannot  in- 
terfere: MiUer  v.  Southern  Ry.  Co.,  69  S.  C.  116,  48  S.  B. 
99;  Wilson  v.  Commercial  U.  Assur.  Co.,  51  S.  E.  540,  64 
Am.  St.  Rep.  700,  29  S.  E.  245. 

The  fifth  exception  alleges  error  on  the  part  of  the  circuit 
court  in  charging  that  it  is  prima  facie  negligence  on  the 
part  of  a  carrier  to  fail  to  stop  its  cars  at  the  usual  stopping 
place.  It  is  the  duty  of  railroads  to  stop  their  trains  at 
their  stations:  Civ.  Code,  sec.  2134;  Cooper  v.  Georgia  etc. 
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Ry.  Co.,  61  9.  C.  345,  39  S.  E.  543.  It  has  been  held  in 
a  number  of  cases  that  failure  to  give  the  signals  at  cross- 
ings as  required  by  the  statute  is  negligence  per  se:  Bowen 
V.  Ry.  Co.,  58  S.  C.  222,  36  *S.  E.  590;  Smith  v.  Southern 
Ry.  Co.,  53  S.  C.  121,  30  S.  E.  697.  We  are  unable  to  see 
that  this  statute  is  more  mandatory'  than  the  one  now  under 
consideration,  or  that  one  duty  is  superior  to  the  other. 
Hence  the  only  logical  and  consistent  view  is  that  it  is  neg- 
ligence per  se  for  defendant  to  fail  to  stop  its  train  at  its 
station.  What  is  stopping  at  a  station  is  a  question  which 
must  be  left  to  the  jury :  Cooper  v.  Georgia  etc.  Ry.  Co.,  61  S. 
C.  345,  39  S.  E.  543.  Likewise  what  would  constitute  the 
usual  stopping  place  must  be  a  question  for  that  body.  It 
may  include  a  greater  or  a  less  distance,  according  to  the 
circumstances.  The  stopping  place  is  the  station,  and  if  the 
jury  find  that  the  carrier  did  not  stop  at  the  station  then 
prima  facie  it  is  negligent.     This  contention  is  overruled. 

It  is  the  judgment  of  this  court,  that  the  judgment  of 
the  circuit  court  be  affirmed. 


If  a  Sailway  Company  accepts  fare  to  a  particular  station,  it  is  bound 
to  stop  the  train  there  to  allow  the  passenger  to  alight:  Southern 
By.  Co.  V.  Bandy,  120  Ga.  463,  102  Am.  St.  Rep.  112;  Chattanooga  etc. 
E.  E.  Co.  V.  Lyon,  89  Ga.  16,  32  Am.  St.  Eep.  72.  As  to  the  duty  of 
carriers  to  alighting  passengers,  see  Millmore  v.  Boston  Elevated  Ey. 
Co.,  194  Mass.  323,  120  Am.  St.  Rep.  558;  Hanlon  v.  Central  R.  R. 
Co.,  187  N.  Y.  73,  116  Am.  St.  Rep.  591.  It  is  said  that  the  con- 
ductor on  a  train  cannot  be  required  absolutely  to  know  and  see  at 
all  hazards  every  person  who  may  attempt  to  get  on  or  off  his  train: 
Eailroad  Co  v.  Smith,  110  Tenn.  197,  100  Am.  St.  Eep.  799. 


KIRBY  V.  WESTERN  UNION  TELEGRAPH  COMPANY. 

[77  S.  C.  404,  58  S.  E.  10.] 

TEIiEQBAFH  COMPANIES— Delay  in  Delivery— Damages.— A 

telegram  reading,  "Your  mother  is  dead.  Come  to-night,"  has  noth- 
ing on  its  face  to  put  the  telegraph  company  on  notice  that  if  it  was 
not  delivered  promptly  the  addressee  would  be  deprived  of  the  con- 
venience of  a  comfortable  conveyance  to  her  destination.  There- 
fore the  telegraph  company  is  not  liable  for  causing  such  deprivation. 
(p.  582.) 

WITNESSES — Opinion  Evidence. — A  witness,  not  a  physician 
nor  an  expert,  is  got  competent  to  give  an  opinion  as  to  a  person's 
physical  condition,     (p.  582.) 
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TELEGRAPH  COMPANIES— FaUure  to  Deliver  Telegram- 
Damages. — The  fact  that  the  addressee  of  a  telegram,  on  account  of 
the  failure  to  deliver  it,  is  compelled  to  stay  in  a  cold  waiting-room 
at  night,  with  no  money  to  pay  a  hotel  bill,  calls  for  special  damages, 
which  cannot  be  recovered  unless  the  telegraph  company  had  notice, 
(p.  583.) 

TELEGRAPH  COMPANIES.— "  Delivery "  of  a  telegram  in- 
cludes  both   transmission   and   delivery,      (p.  583.) 

TELEGRAPH  COMPANIES— Evidence— Opinions.— The  ad- 
mission of  the  testimony  of  a  telegraph  messenger  as  to  what  would 
be  a  reasonably  quick  delivery  of  a  telegram  in  a  particular  case  is 
largely  in  the  discretion  of  the  trial  court  and  is  not  ground  for  re- 
versal except  where  it  is  harmful,     (p.  583.) 

TELEGRAPH  COMPANIES— Delay  in  Delivery  of  Telegram- 
Presumption  of  Negligence. — Long,  unexplained  delay  in  the  delivery 
of  a  telegram  gives  rise  to  a  presumption  of  negligence  on  the  part  of 
the  telegraph  company,  and,  together  with  a  showing  of  damage  suf- 
fered by  reason  of  such  negligence,  makes  out  a  case  for  the  plaintiff. 
(pp.  583,  584.) 

TRIAL — Improper  Argument. — In  an  action  against  a  telegraph 
company  to  recover  for  failure  to  deliver  a  telegram,  a  statement  by 
plaintiff's  counsel  to  the  jury  that  if  the  telegram  had  been  sent  to 
any  prominent  man  "the  company  would  fall  over  itself  to  deliver 
it,"  is  highly  prejudicial  and  ground  for  reversal,     (p.  584.) 

Q.  H.  Fearons,  Evans  &  Finley  and  J.  A.  Sawyer,  for  the 
appellant. 

S.  M.  Beatty   and  De  Pass  &  De  Pass,  for  the  appellee. 

•*®5  POPE,  C.  J.  Plaintiffs,  Mamie  G.  Kirby  and  her 
husband  William  F,  Kirby,  brought  this  action  against  the 
defendant  telegraph  company  to  recover  actual  damages 
alleged  to  have  resulted  from  the  negligent  delay  in  deliver- 
ing the  following  telegram  sent  to  the  plaintiff,  Mamie  G. 
Kirby,  by  her  father,  J.  E.  Kinsey:  "Your  mother  is  dead; 
come  to-night."  The  message  according  to  the  testimony, 
was  received  by  the  agent  at  Branchville,  the  home  of  J. 
E.  Kinsey  between  7  and  8  o'clock  on  the  morning  of  the 
3d  of  March,  1904,  and  was  delivered  to  the  plaintiff  at 
Union  about  2  o'clock  P.  M.  of  the  same  '**^®  day.  Plain- 
tiff alleges  that  by  reason  of  the  delay  it  was  impossible 
for  her  to  reach  Branchville  that  day,  the  noon  train,  the 
only  day  train  south,  having  already  gone ;  that  she  was  com- 
pelled to  leave  Union  at  9  o'clock  that  night  and  arrived  at 
Columbia  at  11  o'clock,  where  she  was  forced  to  remain 
in  the  depot  all  night  suffering  much  from  the  severe  cold; 
that  upon  reaching  Branchville  and  learning  that  it  was 
about  time  for  the  funeral,  being  unable  to  obtain  other 
conveyance,  she  was  forced  to  take  passage  with  a  mail  car- 
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rier,  who  proved  very  obnoxious  to  her;  that  she  arrived  too 
late  for  the  interment;  that  she  suffered  much  mental  an- 
guish by  reason  thereof,  and  as  a  result  of  her  stay  in  the 
depot  and  her  ride  through  the  country  in  the  uncomfortable 
vehicle  of  the  carrier  she  took  cold  and  became  sick  and 
was  put  to  much  inconvenience  and  expense.  Defendant 
denied  that  it  was  negligent  and  sought  to  show  that  even 
if  it  was,  its  negligence  was  not  the  proximate  cause  of 
plaintiff's  damage.  The  case  was  heard  at  the  November, 
1906,  term  of  the  court  for  Union  county,  and  resulted 
in  a  verdict  of  five  hundred  dollars  for  the  plaintiff.  Judge 
]\Iemminger,  the  presiding  judge,  having  overruled  a  motion 
for  a  new  trial,  the  defendant  appeals. 

The  first  exception  alleges  error :  1.  In  admitting  the  testi- 
mony of  the  witness,  J.  E.  Kinsey,  that  he  sent  a  comfort- 
able buggy  by  one  of  his  sons  in  law  to  meet  plain- 
tiff at  Branchville  about  6  o'clock  in  the  afternoon,  expect- 
ing her  to  be  there  at  that  time  in  response  to  the  telegram; 
2.  In  allowing  said  witness  to  state  the  physical  condition 
of  the  plaintiff  at  the  time  she  reached  his  house  from  the 
cemetery.  We  think  this  exception  should  be  sustained. 
There  are  a  number  of  cases  recently  filed  by  this  court 
holding  that  the  plaintiff  can  recover  only  for  damages  such 
as  the  defendant  had  notice  of,  or  as  a  reasonable  person 
should  have  known  would  result  from  delay  in  delivery: 
Doster  v.  Western  Union  Tel.  Co.,  77  S.  C.  56,  57  S.  E.  671 ; 
Dubose  v.  Western  Union  Tel.  Co.,  73  S.  C.  218,  53  S.  E. 
175;  Arial  v.  Western  Union  Tel.  Co.,  70  S.  C.  418,  50  S. 
E.  6.  The  telegram  here  under  consideration  ^^^'^  on  its  face 
contained  nothing  that  could  put  defendant  on  notice  that 
if  it  was  not  delivered  promptly,  plaintiff  would  be  deprived 
of  the  convenience  of  a  comfortable  buggy  in  which  to  make 
the  trip  to  her  father's.  Such  a  result  was  not  in  the  con- 
templation of  the  parties,  and  therefore  defendant  cannot  be 
held  responsible.  Evidence  tending  to  show  damage  result- 
ing therefrom  was  hence  incompetent. 

■  As  to  the  second  ground  of  the  exception,  it  was  not 
shown  that  the  witness  was  in  a  position  to  testify  as  to 
the  physical  condition  of  the  plaintiff.  It  does  not  appear 
that  he  was  a  physician  or  an  expert  in  such  matters.  His 
opinion  was  therefore  not  admissible.  He  could  have  stated 
the  facts  from  which  the  jury  might  have  inferred  plain- 
tiff's condition:' 17  Cyc.  25. 
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The  second  exception  alleges  error  in  allowing  plaintiff 
to  testify  that  she  stayed  in  the  waiting-room  because  she 
did  not  have  money  to  pay  hotel  expenses  and  was  a  stranger 
in  Columbia.  Damages  resulting  from  these  causes  could 
not  be  other  than  special  damages,  and  for  them  it  is  well 
settled  the  defendant  cannot  be  held  responsible  unless  no- 
tice is  given :  Jones  v.  "Western  Union  Tel.  Co.,  75  S.  C.  208, 
55  S.  E.  318. 

The  circuit  judge  instructed  the  jury  that  by  delivery 
here  was  meant  transmission  and  delivery.  The  defendant 
-contends  that  delivery  does  not  include  transmission.  We 
think  the  circuit  judge  was  correct.  To  deliver  means  to 
hand  over.  To  transmit  is  to  communicate,  to  send  from 
•one  person  to  another.  The  terms  imply  to  some  extent  the 
jsame  idea,  the  distinction  being  that  the  latter  implies  sepa- 
ration of  the  actors.  There  is  nothing  to  lead  to  the  eon- 
•clusioQ  that  while  a  message  is  passing  over  the  wire  it 
is  being  transmitted,  and  while  in  the  possession  of  the 
messenger  boy,  being  carried  to  its  destination,  it  is  being 
•delivered.  We  think  the  whole  constitutes  one  transaction, 
the  passing  of  the  message  between  the  sender  and  the  person 
to  whom  it  is  sent. 

'*®®  The  fourth  exception  alleges  error  on  the  part  of  the 
circuit  court  in  refusing  to  permit  the  witness,  J.  R.  Mathis, 
a  messenger  boy,  to  testify  as  to  what  would  be  a  reason- 
ably quick  delivery  in  this  case.  The  admission  of  such 
testimony  is  largely  in  the  discretion  of  the  trial  judge, 
and  will  not  be  ground  for  reversal  except  where  it  is 
clearly  harmful  to  the  appellant:  17  Cyc.  28;  Watts  v. 
South  Bound  Ry.,  60  S.  C.  67,  38  S.  E.  240;  Tinsley  v. 
Western  Union  Tel.  Co.,  72  S.  C.  350,  51  S.  E.  913.  That 
the  exclusion  here  could  not  have  been  harmful  is  very 
evident.  The  witness  was  allowed  to  state  the  facts,  and 
£rom  these  the  jury  could  form  their  own  opinion. 

The  circuit  judge  charged  the  jury  that  unreasonable 
delay  created  the  presumption  of  negligence;  that  the  de- 
fendant was  called  upon  to  relieve  itself  of  the  presump- 
tion and  if  it  failed  then  they  must  inquire  whether  Mrs. 
Kirby  had  sworn  that  she  suffered  by  reason  of  that  neg- 
ligence. Defendant  contends  that  this  relieved  the  plain- 
tiff from  proving  her  case  by  the  preponderance  of  the 
evidence.  It  is  well  settled  in  this  state  that  long  unex- 
plained delay  gives  rise  to  the  presumption  of  negligence. 
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Poulnot  V.  Western  Union  Tel.  Co.,  69  S.  C.  545,  48  S.  E. 
622;  Ilellams  v.  Western  Union  Tel.  Co.,  70  S.  C.  83,  49-  • 
S.  E.  12;  Arial  v.  Western  Union  Tel.  Co.,  70  S.  C.  418, 
50  S.  E.  6.  Therefore,  if  such  delay  is  shown  and  it  is  not 
explained,  clearly  the  preponderance  of  the  evidence  is 
that  the  company  was  negligent.  If  the  plaintiff  then  go- 
further  and  show  that  she  suffered  by  reason  of  that  neg- 
ligence, then  certainly  her  case  is  made  out.  This  conten- 
tion cannot  be  sustained. 

The  eighth  exception  alleges  error  on  the  part  of  the  cir- 
cuit court  in  permitting  the  plaintiff's  counsel  to  use  the 
following  language  in  his  argument  to  the  jury:  "If  a. 
telegram  were  to  be  sent  to  Mr.  Duncan,  Mr.  Nicholson 
or  Mr.  Farr,  that  the  telegram  would  go  to  them  with 
arms  open,  and  the  company  would  fall  over  itself  to- 
deliver  the  message  to  any  prominent  man  in  Union.'*" 
And,  also,  *'That  the  newspapers  of  the  state  ^^^  were- 
constantly  publishing,  from  New  York  to  St.  Augustine, 
articles  about  South  Carolina  juries  not  doing  their  duty^ 
when  trying  criminal  cases,  and  that  Mr.  Sease,  the  so- 
licitor, had  remarked  about  it  last  week."  In  the  case^ 
of  State  V.  Robertson,  26  S.  C.  117,  1  S.  E.  443,  it  is 
said:  ''That  it  is  most  certainly  proper,  and  especially  in 
criminal  cases,  that  counsel,  in  addressing  a  jury,  should 
keep  themselves  strictly  within  the  record."  In  2  Encyclo- 
pedia of  Pleading  and  Practice,  752,  it  is  said:  "Very  many 
abuses  in  argument  may  be  sufficiently  counteracted  by^ 
instructions  of  the  court  to  the  jury,  and  a  large  discre- 
tion as  to  the  refusing  of  new  trials  because  of  such  vio- 
lations of  propriety  is  accorded  to  the  trial  courts.  The 
appellate  court  will  frequently  condemn  the  language  or 
conduct  of  counsel  and  at  the  same  time  affirm  a  judg- 
ment denying  a  new  trial,  on  the  ground  that  under  all 
of  the  circumstances  the  rights  of  the  defeated  party  were 
not  materially  prejudiced,  or  that  the  action  of  the  trial 
court  in  the  premises  was  effectual  to  restore  to  the  pro- 
ceedings the  fairness  of  which  they  had  been  devested." 
Let  us  then  inquire  whether  the  rights  of  the  defendant 
here  might  have  been  materially  prejudiced.  It  will  be 
borne  in  mind  that  this  is  not  a  cause  for  punitive  dam- 
ages; only  actual  damages  were  sought.  Another  fact 
which  must  not  be  overlooked  is  that  there  seems  to  be 
a  tendency   at   the   present   day   to   hold   corporations  ta 
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strict  accountability  for  their  acts.  And  language  which 
tends  to  fan  this  natural  feeling  into  greater  fury,  "flights 
of  oratory"  though  it  be,  certainly  has  its  weight  and 
should  be  avoided.  Courts  are  for  the  purpose  of  dis- 
pensing justice  and  were  this  kind  of  advantage  allowed 
in  many  cases  that  purpose  might  be  defeated.  Where 
the  record  does  not  sustain  the  remarks  made,  if  it  is 
evident  that  harm  does  result  from  them,  it  seems  that 
this  court  should  exercise  its  power  and  grant  a  new  trial. 
We  think  the  language  here  used  was  highly  prejudicial 
to  the  defendant,  and  therefore  sustain  the  exception. 

***  The  last  exception  raises  the  point  that  a  new  trial 
should  have  been  granted  because  there  was  no  evidence  tO' 
show  that  the  delay  in  the  delivery  of  the  telegram  caused 
Mrs.  Kirby  any  damage  whatever.  It  being  already  decided 
that  a  new  trial  should  be  granted,  we  do  not  consider 
it  necessary  to  pass  upon  this  question. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed. 

Mr  Justice  Gary  concurs  in  the  result. 

Mr.  Justice  Jones  concurs  in  the  result  and  thinks  the 
eighth  exception  should  be  overrued,  citing  State  v.  Will- 
iams, 65  S.  C.  249. 


On  Damages  Against  Telegraph  Companies  for  their  negligence  in  tb© 
transmission  or  delivery  of  messages,  see  the  recent  note  to  K?gg  v. 
Western  Union  Tel.  Co.,  117  Am.  St.  Eep.  305.  Where  the  delivery  of 
a  telegram  conveying  information  of  the  expected  death  of  a  brother 
of  the  addressee  is  negligently  delayed  until  after  the  death  occurs, 
the  telegraph  company  is  liable  in  damages  for  the  mental  suffering 
its  negligence  occasions  the  addressee:  Western  Union  Tel.  Co.  v. 
Lacer,  122  Ky.  839,  121  Am.  St.  Eep.  502.  See,  too,  Helms  v.  Western 
Union  Tel.  Co.,  143  N.  C.  386,  118  Am.  St.  Eep.  811;  Shepard  v. 
Western  Union  Tel,  Co.,  143  N.  C.  244,  118  Am.  St.  Eep.  796.  And 
under  the  menjal  anguish  statute  of  Arlcansas  a  recovery  may  be  had 
against  a  telegraph  company  for  the  negligent  failure  to  deliver  a 
telegram  relieving  mental  suffering:  Western  Union  TeL  Co.  v,  Hol- 
lingsworth,  83  Ark.  39,  119  Am.  St.  Bep.  105. 
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GRAFTON  V.  PATRICK. 

[77  S.  C.  420,  58  S.  E.  1.] 

CHATTEL  MORTGAGES — Estoppel. — A  chattel  mortgagee, 
who  has  hia  mortgage  recorded,  and  has  seen  the  mortgaged  property 
in  the  possession  of  others  than  the  mortgagor,  and  heard  that  they 
were  trading  it,  is  not  estopped  from  enforcing  his  mortgage  upon 
condition  broken,  as  against  one  who  has  traded  for  the  property 
from  one  not  the  mortgagor  without  actual  notice  of  the  mortgage. 
In  such  case  no  duty  is  imposed  upon  the  mortgagee  of  giving  any 
further  notice  than  that  furnished  by  the  record,  unless  he  was  pres- 
ent when  the  trading  transactions  were  taking  place  with  regard  to 
the  mortgaged  property,     (p.  589.) 

The  exceptions  mentioned  in  the  opinion  are  as  follows: 

**1.  For  that  his  honor  erred  in  holding,  on  the  first 
examination  of  plaintiff,  when  defendant's  counsel  attemp- 
ted to  prove  by  him  that  he  had  knowledge  of  the  fact 
that  the  horse  described  in  the  complaint  had  been  traded 
after  a  breach  of  the  condition  of  the  mortgage,  that  such 
fact  made  no  difference  in  plaintiff's  rights.  The  error 
being  that  such  fact  was  competent  and  relevant  to  show 
one  of  the  elements  of  estoppel  by  conduct. 

**2.  For  that  his  honor  erred  in  sustaining  the  objec- 
tion of  plaintiff's  counsel  to  the  testimony  of  defendant's 
witness,  Daniel  Hall,  by  whom  it  was  proposed  to  establish 
that  plaintiff  knew  the  horse  in  question  was  being  traded 
from  one  person  to  another,  and  never  made  any  objection 
thereto,  but  remained  silent,  his  honor  erroneously  hold- 
ing that  estoppel  could  not  arise  as  a  matter  of  law  in 
such  a  case,  unless  the  plaintiff  was  present  at  the  time 
of  such  trade.  The  error  being  that  it  is  not  necessary 
that  the  plaintiff  should  be  present  in  order  to  raise  an 
estoppel,  if  he  had  knowledge  of  such  trade  and  allowed 
the  persons  to  whom  the  horse  had  been  traded  to  hold 
it  out  to  the  world  as  their  property. 

**3.  For  that  his  honor  erred  in  charging  the  jury  that 
if  he  plaintiff  held  a  mortgage  of  the  horse  described  in 
the  complaint,  which  was  recorded  in  forty  days,  such 
mortgage  was  constructive  notice,  and  'the  plaintiff  was 
under  no  legal  or  moral  obligation  to  chase  around  after 
that  horse  and  warn  the  public  not  to  trade  for  him;  that 
he  had  a  mortgage  on  him;  because  he  had  done  all  the 
law  required  hinfi  to  do.'    The  error  being  that  by  such 
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charge  his  honor  ignored  the  principle  of  law  that  a  per- 
son be  estopped  from  asserting  a  legal  right  by  his  con- 
duct and  silence  when  he  ought  to  speak,  or  by  allowdng  a 
person  other  than  the  mortgagor  to  hold  himself  out  to 
the  world  as  the  owner  of  the  mortgaged  property  after 
the  condition  of  the  mortgage  had  been  broken. 

"4.  For  that  his  honor  erred  in  charging  the  jury  as 
follows:  'Now,  of  course,  if  the  plaintiff  had  been  present 
when  the  horse  was  traded  and  had  heard  a  represen- 
tation that  there  was  no  mortgage  on  the  horse  and  didn't 
speak,  that  would  have  estopped  him,  because  that  would 
have  been  aiding  and  abetting  the  other  man  in  swin- 
dling another  man  to  whom  he  was  trading  the  horse.  He 
wouldn't  be  allowed  to  assert  a  mortgage  against  the  in- 
nocent purchaser.  But,  if  he  is  not  there,  and  doesn't 
know  that  such  a  representation  was  made,  he  is  called 
on  to  speak;  he  has  done  all  the  law  required  him  to  do 
when  he  placed  it  on  record.'  The  error  being  that  it 
is  not  necessary  that  the  owner  of  personal  property  should 
be  present  when  his  property  is  traded  or  transferred,  in 
order  to  raise  an  estoppel  against  him  by  conduct  and 
silence;  that  an  estoppel  may  be  raised  against  an  owner, 
even  when  he  is  not  present,  if  he  knowingly  permits  an- 
other to  hold  himself  out  to  the  world  as  the  owner  of  the 
property  in  question,  and  takes  no  steps  in  a  reasonable 
time,  to  assert  his  rights. 

"5.  For  that  his  honor  erred  in  charging  and  instruct- 
ing the  jury  as  follows:  'In  other  words,  if  that  is  the 
horse  Cunningham  owned  at  the  time  he  made  that  mort- 
gage, if  you  find  that,  and  find  that  mortgage  has  been 
recorded  and  has  not  been  paid,  find  for  the  plaintiff  the 
horse  in  dispute  or  its  value.'  The  error  being  that  by  such 
charge  his  honor  held  and  instructed  the  jury  that  there 
could  be  no  estoppel  against  the  mortgagee,  even  after 
the  condition  of  his  mortgage  had  been  broken,  if  the  facts 
stated  by  his  honor  existed  at  the  time  the  mortgagee 
brought  this  action  to  recover  the  mortgaged  property. 

"6.  For  that  his  honor  erred  in  not  holding  and  charg- 
ing the  jury  that,  after  the  condition  of  a  chattel  mortgage 
had  been  broken,  the  mortgagee  becomes  the  legal  owner 
of  the  mortgaged  property,  and  may  be  estopped  in  the 
same  manner  as  any  other  owner  of  personal  property 
might  be  estopped  from  asserting  his  legal  rights. 
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*'7.  For  that  his  honor  erred  in  confusing  the  defense  of 
estoppel  with  that  of  innocent  purchaser  for  value  with- 
out notice,  and  in  charging  the  jury  as  follows:  'A  man  is 
entitled  to  his  horse,  no  matter  how  many  times  it  has 
been  traded,  provided  he  has  a  valid  mortgage,  and  that 
mortgage  has  been  put  on  record.  If  it  was  traded  a 
thousand  times,  that  wouldn't  make  any  difference.'  The 
error  being  that  his  honor  entirely  ignored  the  principle 
of  law  that  the  legal  owner  of  personal  property,  whether 
as  mortgagee  or  otherwise,  may  be  estopped  from  assert- 
ing his  legal  title  thereto  if  he  has  knoAvingly  permitted 
persons,  other  than  the  mortgagor,  to  hold  themselves  out 
to  the  world  as  the  owner  of  such  property." 

J.  B.  McDonald,  for  the  appellant. 

W.  J.  Douglass,  for  the  appellee. 

■*^^  GARY,  J.  This  is  an  action  to  recover  possession  of 
a  horse. 

The  complaint  alleges  that  on  the  15th  of  April,  1907, 
R.  J.  Cunningham  executed  and  delivered  to  the  plaintiff 
a  mortgage  on  the  horse  in  dispute,  to  secure  pajTnent  of 
a  note  given  that  day  in  the  sum  of  eighty-eight  dollars 
any  payable  on  the  1st  of  October  thereafter;  that  the 
mortgage  was  duly  indexed  and  entered  of  record;  that 
the  mortgage  has  not  been  satisfied;  that  the  defendant 
thereafter  took  possession  of  the  horse  and  wrongfully  re- 
fused to  deliver  him  to  the  plaintiff. 

The  defendant  denied  the  allegations  of  the  complaint, 
except  the  execution  and  record  of  the  note  and  mortgage, 
and  set  up  the  following  defense:  That  subsequent  to  the 
execution  of  the  plaintiff's  mortgage,  the  mortgagor,  Cim- 
ningham,  sold  and  traded  the  horse  in  question  to  one  W. 
B.  Dixon,  who  retained  possession  thereof  as  his  own  prop- 
erty '*^^  for  one  or  two  years ;  that  thereafter  Dixon  traded 
the  horse  to  one  Daniel  Hall  or  Leland  Hall,  who  had  posses- 
sion thereof  for  one  or  two  years ;  that  thereafter  the  said 
Daniel  Hall,  or  Leland  Hall,  traded  the  said  horse  to  one 
Rogers,  who  held  said  horse  for  a  considerable  time,  exercis- 
ing all  rights  over  the  same;  and  that  thereafter  the  said 
Rogers,  for  value  received,  sold  or  traded  the  said  horse  to 
the  defendant.  It  is  further  alleged  that  the  plaintiff,  Graf- 
ton, lived  in  the>ame  community  with  Dixon,  Hall  and  Rog- 


July,  1907.]  Crafton  v.  Patrick.  589 

€rs,  and  frequently  saw  the  horse  in  possession  of  the  said 
parties,  and  that  he  permitted  the  parties  to  hold  themselves 
out  to  the  world  as  the  owners  of  the  horse,  without  objec- 
tion on  his  part  and  without  asserting  any  right  of  owner- 
ship thereto,  before  the  same  was  sold  to  the  defendant.  By 
reason  of  these  facts,  the  defendant  alleged  that  the  plaintiff 
was  estopped  from  asserting  any  title  to  the  said  horse. 

It  was  further  alleged  that  the  defendant  purchased  said 
horse  from  Rogers,  who  was  in  possession  thereof,  and  paid 
the  full  value  of  the  same,  without  any  notice  of  plaintiff's 
claim. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  horse,  or,  in  case  a  delivery  could  not  be  had,  then  for 
one  hundred  and  thirty-five  dollars,  the  value  thereof. 

The  defendant  appealed  upon  exceptions  which  will  be 
set  out  in  the  report  of  the  case. 

Briefly  stated,  the  question  presented  by  the  exceptions  is, 
whether  there  was  error  on  the  part  of  his  honor,  the  pre- 
siding judge,  in  ruling  that  the  mere  fact  the  plaintiff  saw 
other  persons  in  possession  of  the  horse,  and  heard  that  they 
were  trading  it,  did  not  impose  upon  him  the  duty  of  giving 
any  further  notice  than  that  furnished  by  the  record,  unless 
he  was  present  when  the  transactions  were  taking  place 
with  regard  to  the  horse. 

Section  3007  of  the  Code  of  Laws  is  as  follows :  "  No  vol- 
untary postponement  by  the  mortgagee  to  seize  the  personal 
property  covered  by  any  chattel  mortgage,  or  bill  of 
sale  used  as  a  chattel  mortgage,  after  condition  broken 
and  ^^'^  no  acceptance  of  a  part  of  the  debt  secured  by  the 
mortgage,  or  such  bill  of  sale  after  condition  broken,  shall 
be  construed  to  operate  as  discharging  the  mortgage,  or  bill 
of  sale,  or  as  reverting  the  title  of  the  chattel  or  chattels  in 
the  mortgagor;  but  indulgence  may  be  granted  by  such 
mortgagee  to  such  mortgagor  after  condition  broken,  as  on 
other  securities,  without  prejudice  or  danger  to  any  rights 
or  remedies  of  the  mortgagee  in  the  premises,  to  collect  or  to 
seize  the  chattels  at  any  time  at  his  option." 

This  section  is  remedial  in  its  nature  and  must  be  liberally 
construed,  and  its  provisions  are  sufficiently  comprehensive 
to  be  applicable  to  the  present  case. 

But,  apart  from  the  statute,  the  ruling  was  free  from 
error. 
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The  general  doctrine  is  thus  clearly  stated  in  11  Encyclo- 
pedia of  Law,  427-429:  "As  a  general  rule,  an  estoppel  may 
arise  from  silence  as  well  as  words;  but  this  is  only  where 
there  is  a  duty  to  speak,  and  the  party  upon  whom  the  duty 
rests  has  an  opportunity  to  speak,  and,  knoAving  the  circum- 
stances requiring  him  to  speak,  keeps  silent;  or,  in  other 
words,  where  his  silence  amounts  to  a  fraud,  actual  or  con- 
structive. This  doctrine  proceeds  upon  the  ground  that  he 
who  has  been  silent  as  to  his  alleged  rights  when  he  ought, 
in  good  faith,  to  have  spoken,  shall  not  be  heard  to  speak 
when  he  ought  to  be  silent.  It  is  not  necessary  that  the 
duty  to  speak  in  such  case  should  arise  out  of  any  agreement, 
or  rest  upon  any  legal  obligation  in  the  ordinary  sense;  it 
arises  whenever  the  principles  of  natural  justice  require  the 
disclosure.  It  may  be  stated  as  a  general  rule,  that  if  a  per- 
son having  a  right,  and  seeing  another  person  about  to  com- 
mit, or  in  the  course  of  committing,  an  act  infringing  upon 
that  right,  stands  in  such  a  manner  as  really  to  induce  the 
person  committing  the  act,  and  who  might  otherwise  have  ab- 
stained from  it,  to  believe  that  he  consents  to  its  being  com- 
mitted, he  cannot  afterward  be  heard  to  complain  of  the  act. 
This,  it  has  been  said,  is  the  proper  sense  of  the  term  'ac- 
quiescence,' which  in  that  sense  may  be  defined  as  "^^^  'quies- 
cence' under  such  circumstances  as  that  assent  may  be  reason- 
ably inferred  from  and  is  no  more  than  an  instance  of  the  law 
of  estoppel  by  words  or  conduct. 

"Thus,  it  has  been  held  that  if  the  owner  of  the  goods 
stands  by  and  voluntarily  allows  another  to  treat  them  as  his 
own,  by  which  means  a  third  person  is  induced  to  purchase 
them  bona  fide,  the  former  cannot  recover  them  from  the 
purchaser." 

After  the  plaintiff  placed  his  mortgage  on  record,  he  did 
not  owe  any  further  duty  to  persons  having  dealings  concern- 
ing the  horse,  other  than  not  to  mislead  them  by  his  conduct. 
He  did  not  owe  them  the  duty  of  giving  them  that  informa- 
tion which  the  record  of  the  mortgage  disclosed,  nnd  the  testi- 
mony does  not  show  that  he  failed  in  any  other  duty. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


An  Instrument  Properly  Becorded,  which  affects  title,  is  absolute  no- 
tice to  everyone  subsequently  dealing  with  such  title:  Field  v.  Camp- 
bell, 164  Ind.  389,  108  Am.  St.  Eep.  30;  Kuhn  v.  National  Bank,  74 
Kan.  456,  118  Am.  St.  Eep.  332.  A  purchaser  of  grain  from  the  mort- 
gagor is  not  protected  as  an  innocent  purchaser  by  the  mere  fact  that 
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the  mortgagee  allowed  the  mortgagor  to  thresh  and  sell  the  grain, 
when  he  had  notice  by  the  record  of  the  existence  of  the  mortgage: 
Endreson  v.  Larson,  101  Minn.  417,  118  Am.  St.  Eep.  631.  See,  also, 
Brande  v.  Babcoek  Hardware  Co.,  35  Mont.  256,  119  Am.  St.  Rep.  858. 
The  Essentials  of  Equitable  Estoppel  are  considered  in  the  recent  cases 
of  Supreme  Tent  K.  of  M.  v.  Stensland,  206  111.  124,  99  Am.  St.  Eep. 
137;  Marling  v.  Nommensen,  127  Wis.  363,  115  Am.  St.  Rep.  1017; 
Crisman  v.  Lauterman,  149  Cal.  647,  117  Am.  St.  Rep.  167;  Coal 
Belt  etc.  Ry.  Co.  v.  Peabody  Coal  Co.,  231  111.  164,  120  Am.  St.  Ee^. 
282;  Beechley  v.  Beechley,  134  Iowa,  75,  120  Am.  St.  Rep.  412. 


» 


ANDERSON  v.  SOUTH  CAROLINA  AND  GEORGIA 
RAILROAD  COMPANY. 

[77  S.  C.  434,  58  8.  E.  149.] 

CABBIEBS  OF  PASSENGERS — Injury  by  Fellow-passenger. — 
If  a  passenger  on  a  railroad  train  is  injured  by  the  act  of  another 
passenger,  and  such  injury  is  inflicted  so  suddenly  and  unexpectedly 
that  the  railroad  employes  could  not  have  foreseen  and  prevented  it  by 
the  exercise  of  the  highest  degree  of  care,  the  railroad  company  is  not 
liable,     (p.  592.) 

CABBIERS  OF  PASSENGERS — Negligence — Presumption. — 
There  is  no  presumption  of  negligence  on  the  part  of  a  carrier  from 
the  bare  fact  that  a  passenger  has  been  injured  while  on  the  carrier's 
train,  unless  there  is  evidence  of  such  injury  as  the  result  of  some 
agency  or  instrumentality  of  the  carrier,  some  act  of  omission  or  com- 
mission of  his  servants,  or  some  defect  in  the  instrumentalities  of 
transportation.  There  must  be  some  notice  of  the  impending  danger 
brought  home  to  the  carrier  before  negligence  can  be  imputed  to  him. 
(pp.  592,  593.) 

Henderson  &  Henderson,  for  the  appellant. 

Croft  &  Salley  and  Sawyer  &  Owens,  for  the  appellee. 

***  JONES,  J.  Plaintiff  recovered  a  judgment  of  twelve 
hundred  and  fifty  dollars  against  defendant  for  alleged 
negligence  in  failing  to  supply  suflEicient  coaches  to  accommo- 
date the  passengers  "^^^  on  its  train  from  Augusta,  Georgia, 
to  Langley,  South  Carolina,  on  the  afternoon  of  June  28, 
1902,  in  permitting  white  and  colored  passengers  to  ride 
in  the  same  coach,  in  not  having  a  sufficient  force  of  employes 
upon  the  train,  and  in  failing  to  protect  plaintiff — a  passen- 
ger— from  violence  on  the  part  of  a  fellow-passenger,  as  the 
re.sult  of  which  negligence  plaintiff  received  a  pi.stol  shot 
wound  in  the  leg,  inflicted,  without  fault  on  his  part,  by  one 
of  the  negro  passengers  in  the  coach  immediately  in  front  of 
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the  car  in  which  plaintiff  was  riding.  This  appeal  questions 
the  correctness  of  the  charge  to  the  jury. 

The  defendant  requested  the  court  to  charge  that  if  the  in- 
jury complained  of  was  caused  by  another  passenger,  and  was 
so  sudden  and  unexpected  that  the  defendant's  employes 
could  not  have  foreseen  and  prevented  it  b}''  the  exercise  of 
due  care,  then  the  defendant  would  not  be  liable.  The  court 
charged  the  request,  except  that  the  words  "the  highest  de- 
gree of  care"  were  substituted  for  the  words  "of  due  care." 
This  modification  of  the  request  and  the  general  charge  that 
a  railroad  company  must  exercise  the  highest  degree  of  care 
in  the  protection  of  passengers  from  injury  or  violence,  form 
the  basis  of  the  first  and  second  exceptions.  The  charge  as 
given  correctly  stated  the  law  as  to  the  degree  of  care  to  be 
exercised  by  carriers  of  passengers:  Steele  v.  Southern  Ry., 
55  S.  C.  389,  74  Am.  St.  Rep.  756,  33  S.  E.  509 ;  Latour  v. 
Southern  Ry.,  71  S.  C.  532,  51  S.  E.  265 ;  Franklin  v.  Atlantic 
etc.  Ry.  Co.,  74  S.  C.  332,  54  S.  E.  578. 

The  third  exception  complains  of  error  in  charging  "That 
the  obligation  of  a  common  carrier  for  safe  transportation 
is  one  arising  from  contract  imposing  duties  growing  out  of 
the  relation  between  the  parties,  involving  trust  and  confi- 
dence, requiring  extraordinary  care,  and  whenever  a  pas- 
senger is  injured  on  a  train,  without  fault  on  his  part,  while 
being  transported  by  a  carrier,  a  presumption  arises  from 
this  fact  alone  that  there  Avas  negligence  in  the  management 
of  the  road,  which  presumption  the  carrier  is  bound  to  rebut, 
or  it  will  be  liable  in  damages  without  further  proof."  The 
436  error  being  that  no  presumption  of  negligence  can  arise 
from  the  mere  injury  of  a  passenger  unless  it  is  shown  that 
the  injury  was  caused  by  some  instrumentality  in  the  charge 
of  or  under  the  control  of  the  carrier,  and  that  some  notice  of 
the  threatened  violence  or  impending  danger  must  be  brought 
home  to  the  carrier  before  negligence  can  be  imputed. 

This  exception  is  well  taken.  According  to  the  rule  in  this 
state  there  is  no  presumption  of  negligence  on  the  part  of  the 
carrier  from  the  bare  fact  that  a  passenger  has  been  injured 
while  on  the  carrier's  train,  but  that  such  presumption  does 
arise  on  proof  of  such  injury  as  the  result  of  some  agency  or 
instrumentality  of  the  carrier,  some  act  of  omission  or  commis- 
sion of  the  servants  of  the  carrier  or  some  defect  in  the  in- 
strumentalities of  transportation:  Steele  v.  Southern  R.  R. 
Co.,  55  S.  C.  389,  74  Am.  St.  Rep.  756,  33  S.  E.  509 ;  Jarrell  v. 
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Charleston  &  W.  C.  R.  R.  Co.,  58  S.  C.  491,  36  S.  E.  910; 
Doolittle  V.  Southern  R.  R.  Co.,  62  S.  C.  130,  40  S.  E.  133 ; 
Stembridge  v.  Southern  R.  R.  Co.,  65  S.  C.  440,  43  S.  E.  968 ; 
Hunter  v.  Atlantic  etc.  R.  R.  Co.,  72  S.  C.  336,  110  Am.  St. 
Hep.  605,  51  S.  E.  860. 

The  charge  was  harmful,  as  in  this  case  the  injury  was 
not  caused  by  any  agency  or  instrumentality  of  the  defend- 
ant, but  by  the  direct  act  of  a  fellow-passenger.  In  such  case, 
**  knowledge  of  the  existence  of  the  danger  or  of  the  facts  and 
circumstances  from  which  the  danger  may  be  reasonably  an- 
ticipated is  necessary  to  fix  a  liability  upon  the  carrier  for 
damages  sustained  in  consequence  of  failure  to  guard  against 
it":  1  Fetter  on  Carriers,  sec.  96,  quoted  with  approval  in 
Franklin  v.  Atlantic  Ry.  Co.,  74  S.  C.  332,  54  S.  E.  578. 
Numerous  cases  in  other  jurisdictions  support  this  rule,  but 
we  cite  only  Tall  v.  Baltimore  S.  P.  Co.  90  Md.  248,  44  Atl. 
1007,  47  L.  R.  A.  120,  wherein  the  subject  is  well  considered. 

It  is  not  deemed  necessary  to  consider  the  remaining  ex- 
ceptions to  the  charge. 

The  judgment  of  the  circuit  court  is  reversed  and  the  case 
remanded  for  a  new  trial. 


The  Duty  of  a  Carrier  to  use  all  proper  means  and  precautions  to  pro- 
tect its  passengers  against  injury  caused  by  the  misconduct  of  other 
passengers,  such  as  under  the  circumstances  might  have  been  an- 
ticipated and  guarded  against,  is  not  less  stringent  than  the  obligation 
to  prevent  misconduct  or  negligence  on  the  part  of  its  own  servants: 
Kuhlen  v.  Boston  etc.  St,  By.  Co.,  193  Mass.  341,  118  Am.  St.  Eep.  516. 

Presumptions  of  Negligence  from  the  happening  of  accidents  are  dis- 
cussed in  the  note  to  Cincinnati  Traction  Co.  v.  Holzeukamp,  113  Am. 
St.  Bep.  986. 


FIELDS  V.  LANCASTER  COTTON  MILLS. 

[77  S.  C.  546,  58  S.  E.  608.] 

COEPORATIONS — Tort  of  Superintendent — Punitive  Damages. 
A  corporation  is  liable  in  punitive  damages  to  a  person  going  on  its 
property  to  entice  away  its  employes,  if  its  superintendent,  intrusted 
with  the  control  of  its  policy  and  methods  to  be  employed  to  prevent 
interference  with  its  employes,  participates  in  having  such  person 
thrown  into  a  reservoir  of  water,     (p.  595.) 

DAMAGES. — Punitive  damages  may  be  awarded  in  an  action 
of  tort,  although  no  actual  damages  are  shown,     (p.  596.) 
Am.  St.  Eep.,  Vol.  122—38 
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Williams  &  Williams,  for  the  appellant. 
J.  H.  Foster,  for  the  appellee. 

"''  WOODS,  J.  On  August  21,  1905,  the  plaintiff,  Joseph 
H.  Fields,  went  from  Winnsboro  to  Lancaster  for  the  purpose 
of  hiring  hands,  then  in  the  employment  of  the  Lancaster  Cot- 
ton Mills,  for  the  Fairfield  Mills. 

The  coming  of  outsiders  on  the  mill  property  and  inducing 
the  hands  to  leave  was  a  serious  grievance  to  the  Lancaster 
Mills,  and  the  superintendent  had  instructed  the  overseers  to 
prevent  it  by  warning  such  persons  not  to  come  on  the  mill 
property,  and  if  the  warning  was  unheeded  to  have  them  ar- 
rested by  an  officer. 

Having  information  of  the  coming  of  Fields,  or  of  some 
other  person,  with  the  design  of  enticing  away  the  mill 
****  hands,  the  overseers,  Hope,  Layton,  Hull,  Mahaffey,  Jos- 
eph Johnson,  and  William  Johnson,  went  to  the  railroad 
station  and  met  Fields.  The  defendant,  Skipper,  was  also  at 
the  station,  but  for  the  purpose,  as  he  testifies,  of  mailing  a 
letter.  After  a  friendly  greeting.  Fields  walked  in  company 
with  the  superintendent  and  overseers  toward  the  mill  set- 
tlement, saying  to  them,  falsely,  that  he  had  no  intention  of 
trying  to  hire  hands,  and  had  come  only  "to  see  his  girl." 
When  they  reached  the  mill  property  some  of  the  party  seized 
and  tied  Fields  and  threw  him  into  the  mill  reservoir  and  kept 
him  there  for  a  minute  or  two. 

The  plaintiff  sued  the  Lancaster  Cotton  Mills  and  Skipper 
for  twenty-five  thousand  dollars  damages,  alleging  the  indig- 
nity to  have  been  maliciously  inflicted  upon  him,  in  pursuance 
of  a  preconcerted  plan  agreed  on  by  them. 

The  appeal  is  from  a  recovery  of  eight  hundred  dollars 
against  the  Lancaster  Cotton  Mills  alone. 

The  defendant  first  insists  the  circuit  court  committed  error 
in  refusing  to  grant  a  nonsuit,  and  subsequently  refusing  to 
order  a  new  trial,  on  the  ground  that  there  was  no  evidence 
whatever  of  the  participation  of  the  defendants  in  the  tort. 
Without  evidence  of  the  participation  of  Skipper,  the  superin- 
tendent of  the  mill,  there  might  be  some  question  whether  the 
mill  would  be  liable  for  the  wrong  committed  by  the  overseers, 
who  had  no  authority  to  act  for  the  mill  beyond  warning  such 
persons  as  Fields  to  keep  off  the  mill  property,  and  to  appeal 
to  the  law  if  the  warning  should  be  unheeded.  But  there  was 
a  conflict  of  evidence  on  the  point  of  Skipper's  participation. 
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All  the  overseers  testified  the  seizure  and  duelling  of  the  plain- 
tiff was  the  result  of  his  having  drawn  a  knife  on  Hope  with- 
out provocation ;  and  they  all  support  Skipper  in  his  state- 
ment that  he  had  nothing  whatever  to  do  with  the  assault. 

Skipper  admitted  that  he  had  some  years  before  thrown 
into  the  water  a  man  who  had  troubled  hira  in  a  similar  way, 
and  that  on  this  occasion  he  stood  by  and  saw  Hope  and 
others  carrying  the  plaintiff  to  the  reservoir,  with  the 
•^^  avowed  purpose  of  throwing  him  in.  He  testified,  how- 
ever, that  he  had  no  idea  there  was  any  serious  intention  to 
carry  out  the  threat.  The  plaintiff's  testimony  was  to  the 
effect  that  Skipper  did  not  actually  lay  hands  on  him  and  was 
a  little  distance  apart  when  he  was  cast  into  the  water;  but  he 
also  testified  Skipper  was  one  of  the  ringleaders  of  the  mob, 
and  when  he  was  pulled  out  said:  "Next  time  I  come  back 
here  he  would  do  me  a  damn  sight  worse."  From  this  state- 
ment of  the  evidence  it  is  manifest  the  issues  of  participation 
by  the  superintendent  and  the  motive  of  the  assault  were  for 
the  decision  of  the  jury. 

The  superintendent  of  a  cotton  mill  is  usually  the  repre- 
sentative of  the  mill,  with  respect  to  the  hiring  and  manage- 
ment of  its  operatives,  and  other  features  of  its  mechanical 
operations.  The  evidence  on  the  part  of  the  defendant  shows 
the  superintendent,  in  this  instance,  was  intrusted  with  the 
control  of  its  policy  and  the  methods  to  be  employed  to  pre- 
vent interference  with  the  operatives.  The  Lancaster  Cotton 
Mills  cannot,  therefore,  escape  liability  to  third  persons  for 
any  action  taken  by  him  with  respect  to  the  matters  it  had 
placed  under  his  control.  It  makes  no  difference  that  the 
action  was  unlawful  and  that  it  would  not  have  been  sanc- 
tioned by  the  corporation  itself.  "The  principal  is  liable  for 
the  acts  of  his  agent  done  in  the  course  of  his  employment": 
Parkerson  v.  Wightman,  4  Strob.  363 ;  Cobb  v.  Columbia  &  G. 
R.  R.  Co.,  37  S.  C.  194,  15  S.  E.  878 ;  Rucker  v.  Smoke,  37 
S.  C.  377,  34  Am.  St.  Rep.  758,  16  S.  E.  40 ;  Skipper  v.  Clif- 
ton Mfg.  Co.,  58  S.  C.  143,  36  S.  E.  509 ;  Hutchison  v.  Rock 
Hill  Real  Estate  &  L.  Co.,  65  S.  C.  45,  43  S.  E.  295 ;  Polatty 
V.  Charleston  &  W.  C.  Ry.  Co.,  67  S.  C.  391,  100  Am.  St.  Rep. 
450,  45  S.  E.  932;  Mitchell  v.  Leech,  69  S.  C.  413,  104  Am. 
St.  Rep.  811,  48  S.  E.  200,  66  L.  R.  A.  723;  Williams  v.  Tol- 
bert,  76  S.  C.  211,  56  S.  E.  908. 

There  was  no  error  in  refusing  the  motions  for  nonsuit,  and 
for  a  new  trial,  made  on  the  ground  that  there  was  no  evi- 
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dence  of  the  partieipation  by  the  Lancaster  Cotton  Mills  in 
the  tort.  The  verdict  was  in  this  form:  "We  find  for  the 
plaintiff  eight  hundred  dollars  against  the  Lancaster  Cotton 
^lills,  for  punitive  damages."  The  defendant  contends  this 
050  verdict  was  illegal  and  should  have  been  set  aside  because 
its  language  excludes  the  idea  of  actual  damages,  and  there 
can  be  no  recovery  for  punitive  damages  without  actual 
damages.  Since  this  exception  was  taken  the  point  has  been 
settled  contrary  to  the  defendant's  view  by  the  ease  of  Doster 
V.  Western  Union  Tel.  Co.,  77  S.  C.  56,  57  S.  E.  671. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  aifirmed. 


The  Liability  of  an  Employer  for  the  acts  of  his  employes  in  assault- 
ing or  shooting  trespassers  is  discussed  in  Holler  v.  Ross,  68  N.  J.  L. 
324,  96  Am.  St.  Eep.  546;  Lipscomb  v.  Houston  etc.  Ry.  Co.,  95  Tex. 
5,  93  Am.  St.  Rep.  804;  Deck  v.  Baltimore  etc.  R.  R.  Co.,  100  Md. 
168,  108  Am.  St.  Rep.  399.  The  general  rule  is  that  a  master  is  liablj 
for  the  assaults  and  trespasses  of  his  servant,  if  committed  in  the  per- 
formance of  his  duties  or  within  the  scope  of  his  employment,  but 
not  otherwise:  Columbus  R.  R.  Co.  v.  Woolfolk,  128  Ga.  631,  119  Am. 
St.  Eep.  404;  Clancy  v.  Barker,  71  Neb.  83,  115  Am.  St.  Rep.  559; 
Barree  v.  Girardeau,  197  Mo.  382,  114  Am.  St.  Rep.  763;  Central  of 
Georgia  Ry.  Co.  v.  Morris,  121  Ga.  484,  104  Am.  St.  Rep.  164. 

The  Liability  of  a  Principal  for  the  unauthorized  acts  of  his  agent  is 
the  subject  of  a  note  to  Franklin  Fire  Ins.  Co.  y.  Bradford,  88  Am. 
St.  Rep.  779. 
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CARSWELL  V.  HABBERZETTLE. 
[99  Tex.  1,  86  S.  W.  738.] 

COURTS — Jurisdiction  as  Determined  by  Amoimt  in  Contro- 
versy.— Although  the  amount  claimed  in  a  petition  may  be  sulficient 
to  give  the  court  jurisdiction,  yet  if  the  facts  alleged  are  such  as  to 
show  no  cause  of  action  as  to  such  part  of  the  sum  sued  for  as  to  reduce 
it  below  the  amount  for  -which  the  court  has  jurisdiction,  the  suit 
should  be  dismissed,     (p.  601.) 

COVENANTS — Penalty  for  Nonpayment  of  Taxes. — The 
penalties  and  costs  which  accrue  upon  the  failure  of  a  grantor  to  pay 
taxes  are  within  his  covenant  against  encumbrances,     (p.  601.) 

W.  H.  Allen,  for  the  appellants. 

A.  G.  Walker,  for  the  appellee. 

■  GAINES,  C.  J.  This  is  a  certified  question  from  the 
court  of  civil  appeals  of  the  fifth  supreme  judicial  district. 
The  statement  and  questions  are  as  follows: 

"The  appellants  brought  this  suit  in  the  county  court  of 
Hill  county,  against  Louis  Habberzettle,  as  administrator  of 
the  estate  of  George  Walter,  deceased,  to  establish  against 
the  estate  of  said  Walter  a  claim  alleged  to  be  due  them  on 
account  of  the  breach  of  the  covenant  of  warranty  contained 
in  a  deed  executed  April  16,  1900,  by  the  said  Walter  to  ap- 
pellants, conveying  to  them  certain  real  estate  situated  in 
the  city  of  Terrell,  Kaufman  county,  Texas. 

"The  petition  filed,  omitting  tlie  title  of  the  case,  is  as  fol- 
lows: 'Your  petitioners,  C.  B.  Carswell  and  J.  B.  Whitfield, 
complaining  of  Louis  Habberzettle,  represent:  That  plain- 
tiffs reside  in  Kaufman  county,  Texas,  and  are  partners  en- 
gaged in  business  in  the  firm  name  and  style  of  C.  B.  Cara- 
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well  &  Co. ;  that  the  defendant  is  a  resident  citizen  of  Hill 
county,  Texas,  and  is  the  duly  appointed,  qualified  and  act- 
ing administrator  of  the  estate  of  George  Walter,  deceased, 

who  departed  this  life  on  or  about  the  day  of  August, 

1901,  and  that  administration  is  pending  on  said  estate  in  the 
said  honorable  county  court  of  Hill  county;  that  heretofore, 
on,  to  wit,  about  the  sixteenth  day  of  April,  1900,  while 
plaintiffs  were  partners  and  were  engaged  in  business  in  their 
firm  name  aforesaid,  the  said  deceased,  George  Walter,  in  his 
lifetime,  joined  by  his  wife.  Carry  Walter,  for  a  valuable 
consideration  then  and  there  paid  him  by  plaintiffs,  sold  to 
plaintiffs  a  certain  tract  of  land  in  the  city  of  Terrell,  in 
Kaufman  county,  Texas,  known  and  designated  as  block  No. 
101,  in  the  Moore  and  Nash  addition  to  the  city  of  Terrell, 
and  at  said  time  executed  and  delivered  to  plaintiffs  a  war- 
ranty deed  in  writing  duly  signed  and  acknowledged  by  him- 
self and  his  said  wife,  wherein  and  whereby  he  conveyed  to 
plaintiffs  said  lands  and  all  improvements  thereon  and  in 
said  deed  bound  himself,  his  heirs  and  legal  representatives, 
to  warrant  and  forever  defend  the  said  premises,  their  heirs 
and  assigns,  against  every  person  whomsoever  lawfully  claim- 
ing or  to  claim  the  same  or  any  part  thereof,  and  thereby 
covenanting  that  said  premises  were  free  from  all  encum- 
brances and  all  charges  for  taxes  for  the  said  year  1900; 
that  at  the  time  of  said  conveyance  the  said  land  and  prem- 
ises were  in  fact  encumbered  with  the  taxes  for  the  said  year 
1900,  which  the  said  deceased  wholly  refused  and  failed  to 
pay;  that  deceased  rendered  said  property  to  the  state  and 
county  for  taxes  for  said  year  at  $10,000  and  other  personal 
property  to  the  amount  of  $200,  making  a  total  valuation  of 
$10,200  subject  to  the  following  taxes,  to  wit:  State  ad 
valorem,  $17;  state  school  tax,  $18.36;  state  poll,  $1.50; 
county  ad  valorem,  $45;  county  poll,  $25;  total,  $83.01,  as 
more  fully  appears  from  a  certified  copy  of  the  tax-rolls  of 
Kaufman  county,  Texas,  for  said  year  1900,  hereto  attached 
and  made  a  part  hereof,  and  marked  exhibit  "B."  That 
such  said  taxes  were  duly  and  legally  levied  by  the  commis- 
sioner's court  of  said  Kaufman  county  as  appears  by  a  cer- 
tified copy  of  such  order  by  said  court  hereto  attached  and 
marked  exhibit  **C";  said  deceased  also  rendered  said  prop- 
erty for  taxation  to  the  city  of  Terrell  for  said  year,  placing 
the  valuation  thereof  at  $12,000  and  also  rendered  $120  of 
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personal  property,  ^  making  a  total  rendition  of  $12,120 
subject  to  the  following  taxes  to  said  city,  to  wit:  City  gen- 
eral revenue  tax,  $30.30;  city  school  tax,  $30.30;  city  water- 
works, $30.30;  street  and  bridge  fund,  $18.18;  total  amount 
of  tax,  $109.08,  as  appears  from  a  duly  certified  copy  of  such 
rendition  and  tax-roll  for  the  city  of  Terrell  hereto  attached 
and  made  a  part  hereof  and  marked  exhibit  **D."  That 
said  city  taxes  were  duly  levied  by  the  said  city  of  Terrell 
for  said  year  as  appears  by  a  duly  certified  copy  of  the  or- 
dinance of  the  city  council  of  said  city  hereto  attached  and 
made  a  part  hereof  and  marked  exhibit  *'E."  That  by  the 
ordinances  of  said  city  of  Terrell  all  property  within  said 
city  is  subject  to  taxation  on  the  first  day  of  January  of  each 
year,  and  the  rendition  for  taxes  is  made  as  in  the  statutes 
of  this  state  to  apply  to  and  include  the  property  owned  on 
the  first  day  of  January  of  each  year,  and  are  due  and  pay- 
able on  the  first  day  of  December  of  each  year,  and  such  taxes 
are  made  ^  lien  upon  all  real  property  in  said  city  and  the 
same  penalties  and  costs  are  provided  for  the  default  as  by 
the  state  law,  as  more  fully  appears  by  a  certified  copy  of  ar- 
ticles 75,  155,  149,  150  and  168  of  the  ordinances  of  the  city 
of  Terrell  hereto  attached  and  made  a  part  hereof  and  marked 
exhibit  "F";  that  all  of  said  taxes,  both  state,  county  and 
city,  were  an  encumbrance  upon  said  land  and  the  said  de- 
ceased failed  and  refused  to  pay  the  same  or  any  part  thereof 
when  due  and  demanded,  and  these  plaintiffs  were  forced  to 
pay  to  the  state,  the  county,  the  said  tax  of  $83.01,  with 
$9.80  interest  and  costs,  making  a  total  to  the  state  and  county, 
of  $92,81,  which  amounts  plaintiffs  paid  to  the  tax  collector 
of  said  Kaufman  county  on  the  nineteenth  day  of  June,  1901, 
and  plaintiffs  were  also  forced  to  pay  to  the  tax  collector  of 
the  said  city  of  Terrell  the  said  city  tax  of  $109.08  and  $10,- 
90  interest,  penalty  and  costs,  making  a  total  of  $119.98 
paid,  which  amount  so  paid  to  said  city  tax  collector  was  paid 
June  20,  1901,  to  said  city  tax  collector,  and  making  in  all 
an  outlay  of  $212.79;  that  heretofore,  to  wit,  on  the  seven- 
teenth day  of  August,  1902,  plaintiffs  presented  an  account 
for  said  debt  duly  verified  to  the  said  defendant,  Louis  Hab- 
berzettle,  as  administrator  of  the  said  estate  of  George  Walter, 
deceased,  for  acceptance  and  allowance  as  a  claim  against 
said  estate,  and  the  said  defendant  then  and  there  on  said 
day  refused  to  allow  the  same  or  any -part  thereof  as  more 
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fully  appears  by  reference  to  said  account,  which  is  attached 
to  and  made  a  part  of  plaintiffs'  petition  herein  and  marked 
exhibit  "A";  and  said  defendant  then  and  there  indorsed 
in  writing  his  said  refusal  of  said  account.  Plaintiffs  charge 
that  by  reason  of  the  premises  the  said  defendant  has  become 
liable  to  plaintiffs  in  the  said  sum  of  $212.79,  with  interest 
thereon  from  January,  1901,  which  sum  he  still  fails  and  re- 
fuses to  pay,  to  the  damage  of  plaintiffs,  $300. 

**  'Wherefore  the  said  defendant  having  already  been  duly 
served  and  having  filed  answer  herein,  the  plaintiffs  pray 
that  they  have  judgment  for  their  said  damages  and  interest 
and  costs  of  suit,  and  that  the  same  may  be  established  as  a 
claim  against  the  said  estate  and  for  general  relief. ' 

"The  exhibits  mentioned,  and  as  alleged,  were  annexed  to 
and  made  a  part  of  the  petition. 

"To  plaintiffs'  said  petition  defendant  interposed  the  fol- 
lowing special  *  exceptions: 

**  'First.  Said  petition  fails  to  show  that  this  court  has 
jurisdiction  of  the  subject  matter  herein, 

**  '  Second.  Said  petition  shows  that  the  breach  of  warranty 
complained  of  is  alleged  to  have  been  made  on  April  16,  1900, 
when  there  were  no  taxes  due  on  the  land  purchased  by  plain- 
tiffs from  defendant's  intestate,  and  that  only  the  amount 
of  $192.09  became  thereafter  due  (over  which  amount  the 
court  has  no  jurisdiction)  and  that  the  balance  of  the  claim 
of  plaintiffs  is  for  penalties  and  costs,  which,  as  shown  by 
said  petitions,  if  any  there  were,  was  through  the  negligence 
and  laches  of  plaintiffs  while  in  possession  of  property,  which 
could  not  be  charged  to  defendant  or  his  intestate,  wherefore 
the  defendant  says  that  this  court  is  without  jurisdiction  of 
the  subject  matter  herein. 

"  'Third.  Said  petition  fails  to  show  that  this  defendant 
or  his  intestate,  George  Walter,  has  any  notice  of  the  nonpay- 
ment of  such  taxes  and  the  penalties  and  costs  accrued  there- 
on. All  of  which  defendant  prays  judgment  of  the  court  and 
that  he  be  discharged  with  his  costs.' 

"These  exceptions  were  sustained  by  the  trial  court  and  the 
cause  dismissed.  The  court  held  that  plaintiffs  were  not  en- 
titled to  recover  the  costs  and  penalties  set  up  in  their  peti- 
tion and  struck  out  the  same:  that  after  deducting  the  sum 
of  said  costs  and  penalties,  the  amount  remaining  in  con- 
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troversy  was  less  than  $200,  and  the  court  was  without  jur- 
isdiction to  render  judgment  therefor. 

"Question  1. 
"Did  the  court  err  in  sustaining  defendant's  exceptions 
and  in  dismissing  the  case  ? 

"Question  2. 

"Were  the  penalties  sought  to  be  recovered  an  encumbrance 
on  the  land  and  premises  conveyed  by  appellee's  intestate  to 
appellants,  and  the  amount  thereof  recoverable,  as  a  proper 
element  of  appellant's  damages  for  a  breach  of  the  covenants 
in  appellant's  deed? 

"Question  3. 

"Was  the  duty  imposed  upon  appellants  to  exercise  or- 
dinary care  and  diligence  to  prevent  the  accrual  of  the  pen- 
alties sought  to  be  recovered,  upon  the  theory  that  they  should 
have  done  what  a  person  of  ordinary  prudence  would  have 
done  under  the  circumstances  to  lessen  the  damages  which 
would  result  from  a  breach  of  the  warranty  sued  on?  If  so, 
were  appellants  required,  in  the  exercise  of  such  care,  to  pay 
the  taxes  due  on  the  land  conveyed,  before  the  time  for  the 
accrual  of  such  penalties,  or  was  it  a  question  for  the  deter- 
mination of  the  jury,  from  all  the  facts,  whether  the  exercise 
of  such  care  would  have  required  such  payment? 

"Question  4. 

"If  appellants  were  not  entitled  to  recover  the  penalties 
sued  for,  did  the  county  court  have  jurisdiction  to  hear  and 
determine  the  cause  for  amount  of  the  taxes  for  the  year  1900, 
sued  for,  which  was  only  $192.09?" 

It  is  now  the  settled  law  in  this  court,  that  although  the 
amount  claimed  in  the  petition  may  be  sufficient  to  give  the 
court  jurisdiction  ^  of  the  case,  yet  if  the  facts  alleged  be 
such  as  to  show  no  cause  of  action  as  to  such  part  of  the 
whole  sum  sued  for,  as  to  reduce  it  below  the  amount  for 
which  the  court  has  jurisdiction,  the  suit  should  be  dismissed : 
Western  Union  Tel.  Co.  v.  Arnold,  97  Tex.  365,  77  S.  W.  249, 
79  S.  W.  8.  But  we  are  of  the  opinion  that  the  penalties 
and  costs  which  accrued  upon  the  failure  of  the  grantor  in 
the  deed  to  pay  the  taxes  stand  upon  the  same  footing  as  the 
taxes  themselves.  The  covenantee  in  a  case  like  this  makes 
no  promise  to  the  covenantor  and  owes  him  no  duty.     On 
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the  other  hand,  it  is  the  duty  of  the  latter  to  remove  the  en- 
cumbrance. Therefore,  as  we  think,  that  if  to  the  debt  of 
the  covenantor,  which  constitutes  the  encumbrance  on  the 
land,  there  is  annexed,  either  by  law  or  by  contract,  some 
condition,  by  the  happening  of  which  the  debt  may  be  in- 
creased, and  the  condition  happens,  the  increment  is  as  much 
a  part  of  the  encumbrance  as  the  original  debt,  and  we  also 
think  the  rule  would  apply  with  peculiar  force,  when  the  hap- 
pening of  the  contingency  is  the  result  of  the  covenantor's 
own  default.  For  illustration,  let  us  suppose  that  A,  after 
having  given  a  mortgage  upon  a  tract  of  land  conveys  it  to 
B  with  a  covenant  against  encumbrances,  that  the  debt  se- 
cured contains  a  stipulation  that,  in  case  suit  is  brought,  the 
debtor  shall  pay  ten  per  cent  additional  as  attorney's  fees 
and  that  the  debtor  fails  to  pay  and  suit  is  brought?  In 
such  a  case  it  could  as  well  be  said  that  the  interest  on  the 
debt  was  not  covered  by  the  mortgage  as  that  the  attorney's 
fees  were  not.  So  in  this  case,  by  reason  of  the  default  of 
the  grantor  in  the  deed  in  failing  to  pay  the  taxes  assessed, 
the  debts  are  by  operation  of  law  increased  by  penalties  and 
costs,  which  increase  it  was  the  duty  of  the  covenantor  and 
not  the  duty  of  the  covenantee  to  prevent.  Clearly  the  state, 
county  and  city  had  a  lien  upon  the  land  as  well  for  the 
penalties  and  costs  as  for  the  taxes  themselves ;  and  we  fail  to 
see  any  principle  upon  which  it  can  be  claimed  that  any  duty 
was  devolved  upon  the  covenantee  to  discharge  at  any  stage 
the  obligation  which  the  covenantor  had  undertaken  to  per- 
form. 

We  accordingly  answer  the  first  question  certified  in  the  af- 
firmative, and  deem  it  unnecessary  to  answer  any  other  ex- 
cept as  indicated  in  this  opinion. 


The  Covenant  Against  Encumbrances  implied  in  a  deed  of  grant  em- 
braces taxes:  McPike  v.  Heaton,  131  Cal.  109,  82  Am.  St.  Eep.  335. 
But  it  ha«  been  held  that  taxes  which  were  a  lien  on  land  at  the 
time  of  its  conveyance,  though  not  payable  until  afterward,  are  not 
an  encumbrance  within  the  scope  of  a  covenant  limiting  the  liability 
of  the  grantors  to  encumbrances  resulting  from  their  acts  or  things 
"suffered"  by  them,  where  it  is  not  shown  that  they  were  under  any 
personal  obligation  to  discharge  the  tax  lien:  Smith  v.  Eigerman,  5 
Ind.  App.  269,  51  Am.  St.  Eep.  281. 
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TEXAS  AND  PACIFIC  RAILWAY  COMPANY  v.  PAYNE. 

[99  Tex.  46,  87  S.  W.  330.] 

CABBIEBS — ^Refusal  of  Agent  to  Indorse  Return  Ticket — ^Ex- 
pulsion of  Passenger. — If  a  ticket  agent  wrongfully  refuses  to  in- 
dorse a  return  ticket,  but  the  holder  nevertheless  takes  passage  there- 
on, and  is  ejected  from  the  train  by  the  conductor  because  the  ticket 
lacks  indorsement,  he  may  recover  damages,  including  Ms  humilia- 
tion caused  by  the  ejection,     (p.  608.) 

Earnest  &  Smith,  for  the  appellant. 
Smith  &  Smith,  for  the  appellee. 

■*''  "WILLIAMS,  A.  J.  This  case  is  before  ns  upon  the  fol- 
lowing certificate: 

"Appellee,  T.  J*.  Payne,  sued  the  appellant,  the  Texas  and 
Pacific  Railway  Company,  in  the  county  court  of  Mitchell 
county,  Texas,  for  damages  in  the  sum  of  seven  hundred  and 
fifty-seven  dollars  and  ninety-five  cents,  because  of  an  ejec- 
tion from  one  of  appellant's  passenger  trains  between  Fort 
Worth,  Texas,  and  Colorado,  Texas. 

' '  The  evidence  is  sufficient  to  establish  the  following  facts : 
That  appellee  in  December,  1903,  in  the  capacity  of  a  drover, 
accompanied  a  shipment  of  cattle  from  Odessa,  Texas,  to  the 
National  Stock  Yards,  East  St.  Louis,  Illinois,  under  a  writ- 
ten contract  with  appellant  which,  among  other  things,  in 
legal  effect,  provided  that  appellee  should  be  transported  on 
his  return  from  Fort  Worth  Texas,  to  Odessa,  Texas, 
■*®  if  within  fifteen  days  after  the  issuance  of  the  contract 
it  should  be  presented  to  and  indorsed  by  appellant's  agent 
at  Fort  Worth.  The  appellee  returned  from  the  National 
Stock  Yards  to  Fort  Worth  within  the  prescribed  time,  and 
there  presented  said  contract  to  the  appellant's  agent  for  en- 
dorsement, as  provided  in  the  contract.  Appellee  thus  de- 
tails what  occurred  upon  his  presentation  of  the  contract  at 
Fort  Worth:  "I  had  the  contract  with  me  when  I  reached 
Fort  Worth;  at  Fort  Worth  I  presented  this  contract  to  the 
freight  agent  of  the  Texas  and  Pacific  at  Fort  Worth,  who 
refused  to  execute  it;  my  purpose  was  to  get  it  indorsed,  in 
order  to  come  home  on  it.  Odessa  is  west  of  Colorado  City, 
I  think  about  one  hundred  and  twenty  miles.  When  I  pre- 
sented this  contract  to  the  agent  of  the  railroad  at  Fort  Worth 
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he  told  me  he  could  not  indorse  it  at  all ;  his  instructions  were 
different,  and  he  could  not  possibly  indorse  it  under  any  cir- 
cumstances ;  he  read  me  his  orders  along  that  line ;  I  told  him 
the  train  was  late  and  I  wanted  to  get  home,  and  thought  pos- 
sibly my  contract  did  not  come  under  that  head,  and  if  he 
could  instruct  the  conductor  of  the  train  to  carry  me  on  it, 
I  would  be  glad  if  he  would  do  it.  That  was  about  all  the 
conversation  I  had  with  him ;  he  just  refused  to  do  it ;  I  told 
him  the  train  was  late,  I  don't  remember  how  late,  but  that 
if  he  would  instruct  the  conductor  and  state  the  circum- 
stances, he  would  probably  arrange  for  me  to  pass  on  it.  He 
did  not  say  whether  he  w^ould  or  would  not  do  this;  he  did 
not  agree  to  do  it  at  all."  There  is  no  evidence  tending  to 
show  that  appellant's  agent  at  Fort  Worth  communicated 
with  the  conductor  of  the  train,  but  appellee  nevertheless  took 
passage  upon  the  regular  passenger  train  from  Fort  Worth 
to  Odessa,  and  remained  thereon  until  the  conductor  thereof 
reached  him  in  taking  up  tickets.  The  conductor  refused  to 
honor  the  pass  because  of  its  want  of  proper  indorsement, 
and  appellee  refusing  to  pay  his  fare  was  ejected  from  the 
train  at  Weatherford  about  10  o'clock  at  night  in  the  pres- 
ence of  others  upon  the  train  and  thereby  suffered  humilia- 
tion. Appellee  remained  in  Weatherford  until  the  follow- 
ing day  when  he  resumed  his  journey,  having  paid  the  neces- 
sary sum  of  one  dollar  and  fifty  cents  for  lodging  and  meals, 
and  the  further  sum  of  five  dollars  and  ninety-five  cents  for 
a  ticket  from  Weatherford  to  his  home  town.  Appellee  could 
have  paid  his  passage  at  the  time  of  his  ejectment,  having 
the  means  to  do  so,  and  there  is  no  proof  of  the  value  of  time 
lost  or  of  any  other  actual  damage  except  that  which  has 
been  stated. 

*  *  The  trial  was  before  the  court  without  the  intervention  of 
a  jury,  and  appellee  was  awarded  a  judgment  in  the  sum  of 
fifty-seven  dollars  and  forty-five  cents,  and  the  cause  is  now 
pending  before  us  on  appeal,  the  sole  question  presented  be- 
ing whether  the  judgment  in  excess  of  appellee's  actual  ex- 
pense of  seven  dollars  and  forty-five  cents  at  Weatherford 
is  authorized  under  the  facts. 

"In  behalf  of  appellee  it  is  insisted  that  the  following  cases 
among  others  support  the  judgment  in  its  entirety,  viz.: 
Texas  &  P.  Ry.  Co.  v.  Dennis,  4  Tex.  Civ.  App.  90,  23  S.  W. 
400;  St.  Louis,  A.'  &  T.  Ry.  Co.  v.  Mackie,  71  Tex.  491,  10 
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Am.  St.  Rep.  766,  9  S.  W.  451,  1  L.  R.  A.  667 ;  ^yrissouri  Pac. 
Ry.  Co.  V.  Martino  (Tex.),  18  S.  W.  1066;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Rather,  3  Tex.  Civ.  App.  72,  21  S.  W.  951;  and 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Halbrook,  12  Tex.  Civ.  App.  475, 
33  S.  W.  1028.  The  later  ease  of  Russell  v.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas,  12  Tex.  Civ.  App.  627,  35  S.  W.  724, 
however,  is  relied  upon  as  establishing  appellant's  contention 
of  an  excess  in  the  judgment. 

*®  "The  cases  named  are  considered  to  be  in  conflict  un- 
less distinguishable,  as  to  which  we  are  not  entirely  agreed, 
and  we  therefore  deem  it  advisable  to  certify  unto  your 
honors  for  determination  the  question,  whether,  under  the  cir- 
cumstances above  stated,  appellee  was  entitled  to  recover 
damages  caused  by  the  humiliation  resulting  from  the  expul- 
sion. That  is,  whether  under  the  circumstances  stated  ap- 
pellee's failure  to  procure  ticket  at  Fort  Worth,  or  to  pay 
his  fare  to  the  conductor  when  demanded,  precludes  the  re- 
covery for  mental  injury  resulting  from  his  ejectment  at 
Weatherford." 

There  were  differences  in  the  facts  existing  in  the  cases 
cited  in  the  certificate,  but  whether  or  not  they  were  such  as 
to  reconcile  the  decision  in  the  case  of  Russell  v.  Missouri  etc. 
Ry.,  12  Tex.  Civ.  App.  627,  35  S.  W.  724,  with  the  others,  it 
is  unnecessary  to  decide.  In  the  application  for  a  writ  of 
error  which  was  made  to  this  court  in  the  Russell  case  the 
rulings  upon  the  question  which  was  most  like  that  presented 
in  this  certificate  were  not  so  assigned  as  properly  to  raise 
that  question. 

The  theory  of  the  defense,  in  substance,  is,  that  there  is  no 
liability  for  the  damages  resulting  to  plaintiff  from  the  ejec- 
tion, because  the  action  of  the  agent  at  Forth  Worth  in  refus- 
ing to  indorse  the  contract  was  a  final  breach  of  it  from  which 
plaintiff's  cause  of  action  then  accrued;  and  that  his  own  act 
in  trying  to  travel  on  the  contract,  after  it  had  been  thus 
repudiated,  could  not  aggravate  the  damage  nor  give  rise 
to  a  new  cause  of  action  as  for  a  second  breach.  If  the  act 
of  the  agent  in  merely  declining  to  furnish  the  evidence  of 
the  plaintiff's  right  to  transportation  is  to  be  treated  as  a 
repudiation  by  defendant  of  its  contract  to  carry  at  a  time 
when  it  was  called  on  to  perform  it,  the  conclusion  urged 
might  properly  follow.  But  we  think  the  action  of  the  agent 
did  not  amount  to  this.     He  did  not  deny  plaintiff's  right 
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to  transportation  on  the  contract,  but  simply  declined  to  in- 
dorse it,  because  "his  instructions  were  different."  This 
resulted  in  depriving  plaintiff  of  the  complete  evidence  of 
his  right  provided  for  by  the  contract,  but  it  did  not  destroy 
the  right  nor  necessarily  signify  to  plaintiff  that  defendant, 
through  other  agents  in  charge  of  its  trains,  would  not,  when 
applied  to,  perform  the  contract.  The  fact  that  instructions 
given  to  the  agent  may  have  taken  away  his  authority  in  the 
matter  did  not  necessitate  the  conclusion  that  defendant 
meant  thereby  to  break  its  contract,  but  was  consistent  with 
plaintiff's  assumption  that  those  in  charge  of  the  trains  would 
have  adequate  instructions  and  authority  to  carry  out  the 
agreement.  Plaintiff's  right  to  the  return  transportation  was 
evidenced  by  the  written  contract,  and  he  had  done  all  re- 
quired of  him  to  preserve  it,  the  only  thing  left  undone  be- 
ing that  which  was  incumbent  on  defendant,  and  the  place 
of  that  might  be  supplied  in  other  ways.  As  defendant  had, 
according  to  the  agent's  statement,  merely  withdrawn  his  au- 
thority to  do  the  designated  act,  without  denying  the  con- 
tract, the  fair  presumption  was,  we  think,  that  which  plain- 
tiff adopted,  that  defendant  had  provided  or  would  provide 
for  the  recognition  of  the  contract  in  some  other  way.  If 
the  principle  invoked  by  defendant  could  be  brought  into 
operation  at  all,  through  a  mere  refusal  of  such  agent  to  do 
a  thing  merely  subsidiary  to  the  main  contract  of  carriage, 
which  may  be  seriously  doubted,  his  action  should  amount  to 
such  an  unequivocal  ^^  repudiation  of  the  entire  contract  as 
would  leave  no  doubt  in  the  passenger's  mind  as  to  the  atti- 
tude of  the  carrier:  Kilgore  v.  Northwest  Texas  Baptist  E. 
Assn.,  90  Tex.  139,  37  S.  W.  598. 

Cases  have  often  arisen,  under  round-trip  passenger  tickets^ 
in  which  agents  at  terminal  points  have  refused,  as  required 
by  the  tickets,  to  stamp  and  sign  them  for  the  return  pas- 
sage, after  the  holders  had  done  all  required  of  them,  and 
there  is  quite  a  diversity  of  opinion  among  the  authorities, 
as  to  the  right  of  the  passenger  to  attempt  to  return  to  hia 
destination  upon  the  ticket,  without  his  evidence  upon  it,  and 
to  recover  damages  for  being  ejected  from  the  train;  some 
holding  that  he  has  the  right  and  can  thus  recover;  others 
holding  that  the  refusal  to  authenticate  as  required  is  a  breach 
of  the  contract  of  carriage  giving  rise  to  the  only  cause  of 
action  the  passenger  can  have,  which  is  to  recover  damages- 
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for  such  breach,  and  not  for  an  ejection  from  a  train  which 
he  has  entered  with  knowledge  that  the  ticket  will  not  be  re- 
spected. The  language  and  reasoning  of  the  latter  class  of 
authorities  would  probably  sustain  the  defense  here  made,  but 
we  agree  with  the  doctrine  first  stated.  The  reasoning  of 
some  of  those  maintaining  the  first  view  seems  to  concede 
that  the  refusal  of  the  agent  to  authenticate  the  ticket  is  a 
breach  of  the  entire  contract  of  carriage,  and  the  second  view 
is  based  on  that  assumption,  but  we  are  not  prepared  to  agree 
to  this.  It  is  undoubtedly  true  that  by  the  stipulation  in 
such  a  ticket  the  carrier  agrees  to  have  its  agent  perform  the 
designated  act  and  his  refusal  to  do  so  is  a  breach  of  that 
stipulation,  and  it  may  be  that  the  passenger  has  the  right 
to  treat  that  as  an  anticipatory  breach  of  the  contract  for  the- 
retum  transportation.  But  this  part  of  the  agreement,  as 
it  is  ordinarily  found  in  such  contracts,  seems  to  us  to  be 
merely  incidental  and  subsidiary  to  the  contract  of  carriage, 
and  the  breach  of  it  is  not  necessarily  a  repudiation  by  the- 
carrier  of  its  entire  obligation.  It  may  still  perform  its  duty 
to  transport.  It  is  not  called  upon  to  perform  that  until  the 
passenger  presents  himself  for  transportation,  and  it  is  only 
by  a  refusal  then,  it  would  seem,  that  there  is  a  breach  which 
the  passenger  is  bound  to  treat  as  converting  his  right  into  a 
cause  of  action  for  damages.  It  may  be  true  that  the  holder 
of  the  ticket  may  treat  the  refusal  to  authenticate  it  as  a 
breach  of  the  contract  and  claim  his  damages  therefor ;  but 
as  the  time  has  not  arrived  for  performance  of  the  contract 
to  carry  upon  the  return  trip  until  the  passenger  enters  the 
conveyance,  the  carrier  may  still  perform  and  the  passenger 
therefore  may  elect  to  insist  upon  performance  until  it  is 
refused  when  it  is  due.  The  general  principles  governing 
contract  would  lead  to  this  conclusion,  unless  it  be  true  that 
the  authentication  of  the  ticket  is  to  be  regarded  as  a  part 
of  the  performance  of  the  contract  for  the  return  passage, 
and  we  can  see  no  good  reason  why  it  should  be  so  treated. 
It  may  be  broken  and  the  parties  may  still  carry  out  the  sub- 
stantial part  of  their  agreement :  Greenwall  Theatrical  Co.  v. 
Markowitz,  97  Tex.  479,  79  S.  W.  1069,  65  L.  R.  A.  302. 

The  opposing  authorities  assume  that  there  is  something 
in  the  nature  of  transportation  by  rail  and  of  the  necessary 
regulation  of  carriage  by  means  of  tickets  that  controls  the 
question.    That  regulations   requiring  the  purchase  and  ex- 
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hibition  of  tickets  by  passengers  while  being  carried  are  rea- 
sonable and  valid  is  well  settled,  but  tickets  and  writings  like 
those  we  are  considering  contain  a  special  contract  and  ex- 
press ^^  their  own  obligation.  They  bind  the  carrier,  when 
the  holder  has  done  all  required  of  him,  to  have  its  agent 
take  the  action  called  for  by  the  contract  and  to  furnish 
transportation.  If  the  complete  evidence  of  the  right  to 
transportation  provided  for  by  the  particular  contract  is  not 
created  because  of  the  refusal  of  the  agent  to  furnish  it,  the 
carrier  is  in  no  condition  to  exact  it  and  is  not  discharged 
from  the  undertaking  to  carry.  When  the  holder  has  done 
all  he  can  to  perform  the  condition  precedent  imposed  upon 
him  his  right  to  transportation  is  complete,  and  he  has  in  the 
ticket  all  the  evidence  which  the  contract  exacts  of  him  to 
furnish,  that  which  is  lacking  being  only  the  evidence  which 
the  carrier  has  undertaken  to  furnish  for  the  information 
of  its  employes.  The  case  is  not  one  in  which  the  passenger 
has  failed  to  comply  with  reasonable  regulations  concerning 
tickets,  but  one  in  which  he  has  complied  as  far  as  was  in  his 
power.  Other  regulations  of  the  carrier  may  be  such  that 
the  default  on  its  part  may  naturally  lead  to  a  breach  of 
the  obligation  to  transport  by  other  agents  ignorant  of  the 
facts,  but  we  do  not  see  the  justice  in  holding  that  the  pas- 
senger must  assume,  merely  because  the  carrier  is  in  default 
in  such  an  incident,  that  it  will  not  perform  the  substantial 
part  of  the  contract.  The  reasoning  upon  the  subject  some- 
times makes  the  question  turn  upon  the  culpability  of  the 
conductor  in  ejecting,  which  seems  to  us  to  be  entirely  too 
narrow  a  view  of  the  subject.  The  act  of  the  conductor  is  to 
be  treated  as  that  of  his  employer  and,  thus  viewed,  is  wrong- 
ful because  the  employer  has  no  right  under  such  circum- 
stances to  have  the  passenger  ejected. 

The  two  classes  of  authorities  are  fairly  represented  by  the 
Martino  case  ([Tex.]  18  S.  W.  1066)  cited  in  the  certificate: 
Head  v.  Georgia  Pac.  Ry.  Co.,  79  Ga.  358,  11  Am.  St.  Rep. 
434,  7  S.  E.  217;  Southern  Ry.  Co.  v.  Wood,  114  Ga.  140,  39 
S.  E.  894,  55  L.  R.  A.  536 ;  Morse  v.  Southern  Ry.  Co.,  102 
Ga.  302,  29  S.  E.  865 ;  McGhee  v.  Reynolds,  117  Ala.  413,  23 
South.  68,  129  Ala.  540,  29  South.  961,  and  in  other  cases 
therein  cited;  other  authorities  are  given  in  6  Cyc.  Law 
&  Proc,  557,  558. 
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The  question  whether  or  not  plaintiff  after  getting  on  the 
train  ought  to  have  paid  his  fare  in  order  to  prevent  expul- 
sion is  in  principle  decided  in  the  Mackie  ease  referred  to 
in  the  certificate. 

"VVe  therefore  answer  that  plaintiff  was  entitled  to  recover 
damages  sustained  from  the  expulsion  and  was  not  required 
either  to  purchase  a  ticket  at  Fort  Worth  or  to  pay  his  fare 
on  the  train. 


» 


The  Principal  Case  is  cited  with  the  other  authorities  on  the  qnes- 
tion  which  it  decides  in  the  note  to  St.  Louis  etc.  By.  Co.  v.  White, 
post,  p.  631. 


COBB  V.  ROBERTSON. 

[9  Tex.  138,  86  S.  W.  746,  87  S.  W.  1148.] 

ADVEBSE  POSSESSION— Registration  of  Title.— To  establish 
title  by  five  years'  adverse  possession,  the  claimant  must  have  the 
deed  under  which  he  claims  recorded;  it  is  not  enough  that  liifl 
vendor's  title  is  of  record,     (p.  611.) 

LANDLORD'S  TITLE — Estoppel  to  Deny. — A  contract  of  leas- 
ing or  renting  is  not  essential  to  the  holding  of  possession  by  one 
for  another;  if  a  tenant  enters  under  another's  title  and  holds  by 
permission  or  at  sufferance,  he  is  estopped  to  deny  such  title,  and 
the  possession  is  in  law  that  of  the  owner,     (p.  614.) 

LANDLORD'S  TITLE — Estoppel  to  Deny. — A  tenant,  and 
those  who  enter  under  him,  are  estopped  to  deny  the  landlord's  title, 
(p.  615.) 

ADVERSE  POSSESSION. — The  Possession  of  a  Tenant  or  of 
a  subtenant,  though  merely  by  permission  or  at  sufferance,  is  the 
possession  of  the  owner,  and  available  to  him  for  the  purpose  of 
creating  a  prescriptive  title,     (p.  615.) 

ADVERSE  POSSESSION — Interruption  by  Act  of  Tenant. — 
An  attornment  by  a  tenant  to  strangers,  without  the  consent  of 
the  landlord,  does  not  interrupt  the  running  of  the  statute  of  limita- 
tions in  favor  of  the  landlord,     (p.  616.) 

ADVERSE  POSSESSION — ^When  not  Interrupted. — Adverse 
possession  of  land  is  not  interrupted  by  a  claimant  entering  and 
erecting  a  fence  thereon  with  the  consent  of  a  tenant  who  remains 
in  actual  possession  and  in  a  short  time  removes  the  fence,    (p.  616.) 

ADVERSE  POSSESSION — How  Interrupted. — A  possession 
which  is  continuous  can  be  interrupted  only  by  suit.     (p.  618.) 

ADVERSE  POSSESSION.— A  Suit  by  a  Cotenant  in  his  own 
behalf,  and  not  in  behalf  of  his  co-owners,  does  not  interrupt  the 
running  of  the  statute  of  limitations  against  them.     (p.    618.) 

ADVERSE    POSSESSION. — A    Judgment    Recovered    Against 
Tenants  in  trespass  to  try  title  does  not  make  the  possession  of  the 
tenants  that  of  the  judgment  plaintiffs,     (p.  618.) 
Am.   St.  Kep.,  Vol.   122—39 
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TRESPASS  TO  TRY  TITLE — Impleading  Warrantor.— Defend- 
ants in  trespass  to  try  title  should  not  be  denied  their  statutory  right 
to  implead  their  warrantor,  by  granting  a  severance  as  to  him.  (p. 
619.) 

APPEAL — ^Reversal — Mandate  to  Trial  Court. — When  only  a 
part  of  a  judgment  is  before  the  supreme  court  on  writ  of  error,  and 
is  there  reversed,  and  judgment  rendered,  the  mandate  of  that  court 
should  issue  on  its  judgment  to  the  trial  court,  the  court  of  civil 
appeals  being  left  to  enforce  by  its  mandate  that  portion  of  its 
judgment  not  affected  by  the  writ  of  error,     (p.  621.) 

Trespass  to  try  title.  From  a  judgment  for  the  plaintiffs 
the  defendant  appealed,  and  the  judgment  was  affirmed  in 
part  and  reversed  in  part.  From  the  affirmed  portion  the 
appellants  prosecute  writ  of  error.  The  first  opinion  below 
is  of  the  court  of  civil  appeals. 

William  M.  Knight  and  Cobb  &  Avery,  for  the  plaintiffs  in 
error. 

E.  B.  Robertson  and  S.  H.  Lumpkin,  for  the  defendants  in 
error. 

"»  CONNOR,  C.  J.  To  the  extent  at  least  of  half  of  the 
north  half  of  the  survey  the  five  years  statute  of  limitation, 
by  the  terms  of  the  statute,  is  not  available  to  the  adverse 
claimants  of  the  north  half  of  the  DeMoss  survey.  For  to 
this  extent  at  least,  in  the  absence  of  said  statute,  they  must 
deraign  their  title  through  the  forged  deed  of  Peter  DeMoss : 
See  Rev.  Stats.,  art.  3342.  And  if  we  assume  that  the  other 
half  of  the  north  half  first  conveyed  by  the  deed  from  J.  M. 
Cayee  to  Jenkins  and  Robertson  is  unaffected  by  the  forgery 
of  the  Peter  DeMoss  deed,  we  still  think  appellants  failed 
to  establish  title  to  any  part  of  the  survey  under  the  five 
years  statute.  As  before  stated,  the  first  adverse  possession 
under  this  claim  began  on  May  24,  1888,  when  Robertson 
made  his  written  lease  to  Willard  and  SoRelle.  This  pos- 
session on  the  part  of  Robertson  did  not  extend  beyond  April 
22,  1893,  when  he  conveyed  to  Cobb,  a  period  of  four  years, 
ten  months  and  twenty-eight  days,  for  thereafter  he  dis- 
claimed all  right  of  title  and  possession.  It  is  insisted  that 
as  a  matter  of  law  the  possession  of  Willard  and  SoRelle  from 
January,  1888,  when  Jenkins  and  Robertson  procured  judg- 
ment against  them,  until  May  24,  1888,  when  Robertson 
***  leased  to  them,  was  the  possession  of  Jenkins  and  Robert- 
son, the  case  of  Root  v.  Woodworth,  150  U.  S.  401, 14  Sup.  Ct. 
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Rep.  136,  37  L.  ed.  1123,  being  cited  in  support  of  this  con- 
tention. While  such  may  be  the  ordinary  presumption,  we 
do  not  think  it  conclusive.  The  question  is  at  last  one  of 
fact  upon  which  appellants  failed  to  request  a  finding  by 
the  jury,  which  is  doubtless  a  sufficient  answer  to  the  con- 
tention here  made:  Rev.  Stats.,  art.  1331.  In  addition  to 
which  the  facts  in  the  case  before  us  tend  to  show,  as  we 
think,  that  the  contrary  was  true.  During  the  period  named 
Willard  and  SoRelle  were  in  possession  under  an  unexpired 
written  lease  from  Dr.  Lunn  and  Joiner,  and  as  in  effect 
shown  by  the  verdict  of  the  jury,  claimed  no  right  by  virtue 
of  any  verbal  agreement  with  Jenkins  and  Robertson  cover- 
ing this  period.  During  said  period  we  find  that  there  were 
some  negotiations  between  SoRelle  and  Robertson  looking 
to  a  sale  or  lease  of  the  Jenkins  and  Robertson  interest, 
but  as  late  as  April  24,  1888,  Jenkins  and  Robertson  write  to 
W.  A.  SoRelle  stating,  "We  have  waited  on  you  now  as  long 
as  we  can,  and  unless  you  come  up  and  close  the  matter  up 
by  Monday  next  we  will  not  let  you  have  the  land.  Now  in 
the  event  you  do  not  come  by  that  time  will  you  give  us 
possession  of  the  land?  If  not  we  will  have  to  send  the 
sheriff  down  and  get  possession.  This  delay  has  vexed  and 
annoyed  us  no  little,  and  we  are  determined  to  close  it  up 
by  sale  or  getting  possession  of  the  land.  Let  us  hear  from 
you  at  once,"  and  J.  M.  Robertson  testified:  **At  the  time 
I  wrote  the  above  letter  I  did  not  have  possession  of  the 
land."  There  were  also  other  letters  and  evidence  of 
like  tendency,  so  that  we  think  it  clear  that  title  under  the 
five  years  statute  of  limitation  had  not  been  acquired  at  the 
date  of  J.  M.  Robertson's  conveyance  to  the  appellants  Cobb 
and  the  Canadian  and  American  Mortgage  &  Trust  Company. 
And  if  it  be  conceded  that  the  possession  of  Willard  and 
SoRelle  and  of  Logan  thereafter  was  the  possession  of  the 
appellants  last  named  it  cannot  avail  them  under  the  five 
years  statute  because  of  the  fact  that  the  deed  to  them  was 
never  recorded.  In  such  case  appellants  cannot  avail  them- 
selves of  the  benefit  of  the  record  and  possession  of  their 
vendors.  It  was  necessary  that  possession  by  them  be  held 
and  maintained  by  virtue  of  the  record  of  the  particular 
deed  under  which  they  claim:  See  Cook  v.  Dennis,  61  Tex. 
246 ;  Porter  v.  Chronister,  58  Tex.  53 ;  Brownson  v.  Scanlan, 
59  Tex.  222;  Medlin  v.  Wilkins,  60  Tex.  409;  Van  Sickle  v. 
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Catlett,  75  Tex.  404,  13  S.  W.  31 ;  Sorley  v.  Matlock,  79  Tex. 
304,  15  S.  W.  261. 

143  WILLIAMS,  A.  J.  This  was  an  action  of  trespass 
to  try  title  brought  by  defendants  in  error,  some  sixty  in 
number,  to  recover  of  defendants,  including  plaintiffs  in  er- 
ror, one-third  of  a  league  of  land  granted  to  John  DeMoss. 
By  the  claims  of  title  under  which  defendants  held,  the 
tract  was  practically  divided  into  two  parts,  called  the  north 
and  the  south  halves,  the  north  half  alone  being  claimed 
by  the  plaintiffs  in  error,  C.  C.  Cobb  and  the  Canadian  and 
American  Mortgage  &  Trust  Company.  A  judgment  of  the 
district  court  in  favor  of  the  original  plaintiffs  against  these 
plaintiffs  in  error  for  the  north  half  and  against  the  other 
defendants  for  a  portion  of  the  south  half  was  affirmed  by 
the  court  of  civil  appeals,  as  against  plaintiffs  in  error, 
but  was  reversed  in  favor  of  the  other  defendants,  and  the 
cause,  as  to  them,  was  remanded  for  a  new  trial.  The  con- 
troversy between  the  plaintiffs  and  the  defendants,  Cobb 
and  the  mortgage  company,  as  plaintiffs  in  error,  is  all  that 
is  now  before  this  court.  The  title  asserted  by  these  defend- 
ants is  held  by  Cobb  in  trust  for  the  mortgage  company,  and, 
for  the  sake  of  brevity,  will  be  referred  to  as  his  title. 

The  only  question  upon  which  the  writ  of  error  was  granted 
relates  to  the  defense  of  limitation  of  ten  years.  We  have 
carefully  considered  the  facts  and  questions  of  law  upon 
which  the  application  of  the  five  years  statute  depends  and 
are  of  the  opinion  that  that  defense,  as  it  was  involved  in 
the  appeal,  was  correctly  disposed  of  by  the  court  of  civil 
appeals,  and  we  shall  therefore  consider  as  grounds  for 
reversal  only  the  questions  arising  under  the  ten  years  stat- 
ute between  plaintiffs  and  those  defendants  now  before  this 
court. 

The  plaintiffs  assert  the  title  of  the  heirs  of  John  DeMoss. 
The  defendants,  because  of  a  finding  of  the  jury  that  a  link  in 
their  chain  of  title  as  a  forgery,  failed  to  connect  themselves 
with  the  original  grantee.  The  evidence  showed  that  in 
1885,  Lunn  and  Joiner,  the  husbands  of  two  of  the  DeMoss 
heirs,  leased  the  north  half  of  the  survey  to  Willard  and 
SoRelle,  who  took  and  held  possession  for  them  until  1888. 
Jenkins  and  Robertson,  who  then  claimed  the  land  under 
the  title  asserted 'by  defendants,  sued  Willard  and  SoRelle 
in  trespass  to  try  title  and,  on  January  26,  1888,  recovered 
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judgment  against  them  for  title  and  possession.  On  the 
twenty-fourth  day  of  May,  following,  Willard  and  SoRelle 
took  a  lease  from  Jenkins  and  Robertson  for  the  land  for 
a  year,  and  at  the  end  of  that  time,  took  another  lease  from 
J.  M.  Robertson,  to  whom  Jenkins  had  conveyed  his  interest, 
for  five  years  longer.  There  is  much  controversy  in  the 
record  as  to  the  status  of  Willard  and  SoRelle  between  the 
dates  of  the  judgment  and  of  this  leasing,  but  their  posses- 
sion during  this  interval  was  found,  upon  sufficient  *'*'*  evi- 
dence not  to  have  been  that  of  Jenkins  and  Robertson,  and 
it  may,  therefore,  for  the  present  be  left  out  of  consideration. 
On  the  other  hand,  there  is  no  contention  that  Willard  and 
SoRelle  were  not,  after  May  24,  1888,  lawfully  the  tenants  of 
Jenkins  and  Robertson,  and  afterward  of  J.  M.  Robertson, 
holding  possession  for  them,  the  questions  raised  upon  it 
relating  merely  to  its  character,  duration  and  continuity. 
Some  of  the  facts  concerning  subsequent  transactions  are  in 
dispute,  but  as  the  cause  was  submitted  to  the  jury  upon 
special  issues,  not  including  any  question  affecting  the  de- 
fense of  ten  years'  limitation,  except  as  to  the  possession 
during  the  short  interval  referred  to,  and  as  no  complaint 
is  made  in  this  court  of  the  mode  of  submission,  we  must, 
under  the  statute,  assume  in  support  of  the  judgment  that  the 
trial  judge  found  all  facts,  to  show  which  any  evidence  was 
adduced,  in  favor  of  plaintiffs.  It  results  that,  in  order  to 
reverse  the  judgment,  that  part  of  the  evidence  which  is 
uncontradicted  must  sustain  the  defense  of  ten  years'  limita- 
tion in  whole,  or  in  part.  Applying  this  stringent  rule  we 
are  of  the  opinion  that  as  against  some  of  the  plaintiffs, 
the  defense  was  legally  made  out. 

In  1892,  Willard  and  SoRelle,  being  in  possession  for 
J.  M.  Robertson,  transferred  their  interest  in  the  unexpired 
lease  to  Logan.  To  this  Robertson  refused  to  assent,  but 
Logan  had  entered  under  Willard  and  SoRelle,  and  con- 
tinued in  the  undisturbed  possession  and  enjoyment  of  the 
land,  paying  the  rent  to  SoRelle,  who  paid  it  over  to  the 
lessor.  J.  M.  Robertson  had  executed  upon  the  land  in  con- 
troversy a  deed  in  trust  to  Cobb,  as  trustee  for  the  mortgage 
company,  to  secure  a  debt  due  the  latter,  and  on  the  twenty- 
second  day  of  April,  1893,  executed  to  Cobb,  in  satisfaction  of 
this  debt,  a  conveyance  of  the  land,  which  deed  was  received 
and  retained  by  Cobb.     Shortly  afterward  Logan  paid  to  So- 
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Relle  and  SoRelle  paid  to  Robertson  a  year's  rent  due  on  the 
still  subsisting  lease,  and  this  money  was  paid  over  by  Robert- 
son to  Cobb  and  was  accepted  and  retained  by  him.  A  con- 
troversy subsequently  arose  between  Robertson  and  Cobb  as 
to  the  effect  of  the  conveyance  of  April  22,  1893,  the  former 
claiming  that  it  was  made  in  discharge  of  the  debt,  and  the 
latter  claiming  that  it  had  not  been  accepted  in  payment. 
The  mortgage  company,  by  trustee,  eventually  sold  the  land 
and  bought  it  in  under  the  deed  in  trust,  and  then,  in  1897, 
sued  Robertson  for  the  balance  of  the  debt,  but  was  defeated 
the  same  year  by  the  latter  upon  the  ground  that  the  debt 
had  been  paid  by  the  conveyance  stated.  The  evidence  shows 
that  after  that  conveyance  was  made,  J.  M.  Robertson  made 
no  further  claim  to  the  land  but  made  some  efforts  to  sell 
it  for  Cobb  under  a  promise  made  to  the  latter.  Logan,  after 
the  expiration,  in  1894,  of  the  lease  under  which  he  entered, 
continued  in  the  possession  and  enjoyment  of  the  land  with- 
out further  express  understanding  with  Cobb  until  after 
the  decision  in  the  suit  of  the  mortgage  company,  and  then, 
in  1897,  took  a  lease  from  Cobb  under  which  he  has  since 
held.  There  is  evidence  that  when  the  dispute  arose  between 
Cobb  and  J.  M.  Robertson  as  to  the  effect  of  the  deed  of 
1893,  and  after  the  expiration  of  the  Willard  and  SoRelle 
lease  and  before  the  lease  from  Cobb  to  Logan,  both  Cobb 
and  Robertson  disclaimed  ownership  of  the  land.  J.  M. 
Robertson,  whose  testimony  is  as  to  this  uncontradicted, 
states,  in  substance,  that  Cobb  represented  that  his  *'*^  firm 
was  having  trouble  with  their  principal,  the  mortgage  com- 
pany, over  the  transaction,  and,  in  order  to  protect  himself, 
endeavored  to  induce  Robertson  to  sign  a  document  showing 
that  the  transaction  was  not  had  in  payment  of  the  debt. 
This  Robertson  declined  to  do,  and  the  proceedings  under 
the  deed  in  trust  and  the  subsequent  suit  resulted.  It  was 
only  in  the  course  of  this  negotiation  that  Cobb  is  shown  to 
have  disclaimed  ownership.  The  court  of  civil  appeals  seems 
to  have  taken  the  view  that  this  evidence  showed  an  absence 
of  a  claim  to  the  land  necessary  to  support  the  defense  of 
limitation.  We  do  not  think  it  should  be  so  treated.  Logan, 
as  we  shall  presently  see,  was,  at  all  times,  holding  posses- 
sion under  the  title  by  virtue  of  which  he  entered,  and  such 
possession,  in  law,  was  that  of  the  owner  of  that  title,  whether 
it  belonged  to  Robertson  or  Cobb.     The  assertion  of  each 
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that  the  other  was  the  owner,  and  this  was  the  substance  of 
their  controvei-sy,  was  not,  we  think,  an  abandonment-  of 
all  claim  to  the  land  and  to  the  possession  under  that  title, 
but  was  merely  as  to  the  ownership  of  it.  Logan  was  not 
holding  for  himself  but  for  those  owning  the  title  through 
which  he  received  possession.  The  facts  make  it  clear  that 
€obb  was  such  owner  after  Robertson  conveyed  to  him,  and 
hence  he  was  legally  in  possession  through  Logan.  If  this 
possession  had  the  other  necessary  characteristics,  it  was 
itself  a  claim  sufficient  to  support  the  defense. 

It  is  contended  that  Logan  never  became  the  tenant  of 
Robertson  and  was  therefore  never  the  tenant  of  Cobb,  be- 
cause Robertson  never  consented  to  the  assignment  to  Logan 
of  Willard  and  SoRelle's  lease.  A  contract  of  leasing  or 
renting  is  not  essential  to  the  holding  possession  by  one  for 
another.  If  the  tenant  enter  under  the  title  of  another  and 
hold  by  permission,  or  at  sufferance,  he  is  estopped  to  deny 
such  title  and  the  possession,  in  law,  is  that  of  the  owner. 
The  authorities  to  be  cited  abundantly  show  this.  The  na- 
ture of  the  arrangement  by  which  the  possession  is  taken  or 
held  is  immaterial  to  such  an  inquiry  as  this.  Willard  and 
SoRelle  held  under  lease  from  Robertson,  and,  not  only  they 
but  all  who  entered  under  them  were  subject  to  the  estoppel 
and  become  the  tenants  of  the  lessor  and  his  vendees  and  so 
continued  as  long  as  they  were  permitted  to  remain.  What- 
ever may  have  been  the  other  rights  of  the  landlord  and 
tenants,  as  between  themselves,  the  possession  while  it  was 
permitted  to  last  was  that  of  the  landlord:  Flanagan  v. 
Pearson,  61  Tex.  302 ;  Carter  v.  LaGrange,  60  Tex.  636 ;  Oury 
V.  Saunders,  77  Tex.  278,  13  S.  W.  1030;  Juneman  v.  Frank- 
lin, 67  Tex.  411,  3  S.  W.  562;  Cameron  v.  Chicago  etc.  Ry. 
Co.,  60  Minn.  100,  61  N.  W.  814 ;  Bedlow  v.  New  York  Float- 
ing Dry  Dock  Co.,  112  N.  Y.  263,  19  N.  E.  800,  2  L.  R.  A. 
629;  Pulaski  Co.  v.  State,  42  Ark.  118;  Forbes  v.  Caldwell, 
39  Kan.  14,  17  Pac.  478;  Doe  v.  Reynolds,  27  Ala.  364; 
Hovenden  v.  Annesley,  2  Schoales  &  L.  623  et  seq.  Other 
authorities  to  these  propositions  are  cited  in  1  Cyc.  Law 
and  Proc,  1058,  1062. 

It  is  further  contended  that  the  adverse  character  of  the 
possession  of  Willard  and  SoRelle  and  of  Logan  was  de- 
stroyed and  its  continuity  broken  by  dealings  with  the  plain- 
tiffs in  recognition  of  their  title.     The    evidence  shows  that 
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there  was  great  uncertainty  in  the  minds  of  these  tenants 
as  to  the  ownership  of  the  lands  and  that,  at  different  times 
^^^  during  their  holding,  they  had  correspondence  and  con- 
versations with  representatives  of  plaintiffs  indicating  a  will- 
ingness to  buy  or  lease  from  them,  and  some  of  the  evidence 
is  to  the  effect  that  in  1897  Logan  stated  to  one  of  plain- 
tiffs that  he  was  holding  for  them.  No  contract  was  ever 
concluded,  and,  with  an  exception  to  be  noticed  further  on, 
there  is  no  claim  that  there  was  a  change  of  possession.  **An 
attornment  by  a  tenant  to  a  stranger,  without  consent  of  the 
'  landlord  under  whom  he  entered,  and  not  pursuant  to  or  in 
consequence  of  the  judgment,  order  or  decree  of  a  court, 
is  void,  and  the  holding  of  the  tenant  so  attorning  will  be 
treated  as  the  possession  of  the  person  under  whom  he  en- 
tered. As  said  in  case  of  Blue  v.  Sayre,  2  Dana,  213,  such 
an  attornment  is  utterly  void  and  ineffectual.  'The  legal 
character  and  effect  of  the  relation  of  landlord  and  tenant 
cannot  be  changed  by  an  illegal  attornment,  or  by  mere  dis- 
claimer, which  cannot  be  deemed  as  amounting  to  an  actual 
disseisin,  unless  the  landlord  elect  to  consider  it  as  dis- 
seisin'":  Turner  v.  Thomas,  13.  Bush,  518,  and  authorities 
supra. 

Had  the  tenants  in  this  case,  without  the  knowledge  or 
consent  of  the  landlord,  actually  attorned  to  plaintiffs,  this, 
under  the  law,  would  not  have  destroyed  the  landlord's  pos- 
session, and  much  less  can  mere  negotiations  or  disclaimers 
have  that  effect.  The  proposition  urged  here  is  that  this 
conduct  of  the  tenants  rendered  the  possession  too  am- 
biguous and  uncertain  to  meet  the  requirements  of  the  stat- 
ute of  limitations.  Had  this  been  the  conduct  of  the  adverse 
claimant  of  the  land  himself,  while  holding  in  person,  there 
would  be  much  force  in  the  contention;  but  the  posses- 
sion which  was  lawfully  held  for  a  landlord  could  not  be  thus 
impaired  by  the  conduct  of  the  tenants  alone:  Hurley  v. 
Lockett,  72  Tex.  262,  12  S.  W.  212. 

Another  objection  urged  to  the  defense  is  that,  in  1897, 
before  the  expiration  of  ten  years  from  the  initiation  of  ad- 
verse possession,  Logan  actually  yielded  possession  to  the 
plaintiffs,  and  thereby  caused  a  break.  The  evidence  bear- 
ing upon  this  point  is  quite  contradictory,  the  most  favorable 
to  plaintiffs  being  that  of  George  P.  Robertson  himself.  His 
statement  is,  that  before  he  bought  interests  of  some  of  the. 
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DeMoss  heirs,  he  said  to  SoRelle  and  Logan  that  they  might 
buy  if  they  chose,  but  that  if  they  did  not  wish  to  buy,  he 
would  do  so ;  that  they  replied  that  they  did  not  want  to  buy 
and  that  he  might  go  ahead ;  that  thereupon  he  bought,  and, 
in  the  summer  of  1897,  went  to  the  land  preparatory  to  fenc- 
ing it,  and  ran  out  a  portion  of  the  lines,  in  doing  which  he 
was  assisted,  without  objection,  by  Logan;  that,  a  few  days 
afterward,  he  went  again,  prepared  to  fence,  and,  while  he 
was  building  the  fence,  Logan  questioned  his  right  to  do  so, 
saying  that  it  was  all  right  if  he  (Robertson)  had  bought 
the  heirs'  title,  but  otherwise  not;  that  Logan  went  to  the 
county  seat  to  see  if  Robertson's  deed  was  on  record  and 
returned  next  day,  saying  he  found  no  deed  to  Robertson 
on  record,  that  he  had  taken  legal  advice,  and  objecting  in 
violent  terms  to  the  fencing.  The  result  of  it  all  was  that 
Robertson  extended  a  fence  so  as  to  cut  Logan,  who  lived 
on  the  south  half  of  the  survey,  off  from  the  north  half  ex- 
cept that  by  agreement  an  opening  for  access  was  left  in  the 
division  fence.  Robertson  also  put  material  on  the  north 
half  for  a  house.  In  a  few  days  Logan  tore  down  the  fence 
and  **''  removed  the  material,  and  this  suit  was  brought 
Boon  afterward.  We  think  it  evident  that  these  facts  do  not 
sustain  the  contention.  Logan  continued  as  before  in  the 
actual  possession  and  use  of  the  land,  which  was  otherwise 
inclosed  with  other  lands,  as  his  pasture,  and  did  not  yield 
possession  and  was  not  ejected  therefrom  by  the  acts  of 
Robertson.  The  latter  never  gained  the  possession  of  any 
part  of  the  land,  but  the  whole  continued  in  Logan's  actual 
possession.  We  are  not  here  speaking  of  the  rule  of  the 
common  law  that  a  sufficient  entry  by  the  owner  of  premises, 
adversely  held,  operates,  of  itself,  as  an  interruption  of  the 
statute  of  limitations  in  favor  of  the  possessor,  for  that  rule 
is  changed  by  the  statute  which  defines  a  peaceable  posses- 
sion as  one  which  is  "continuous  and  not  interrupted  by 
adverse  suit  to  recover  the  estate."  Speaking  of  this  pro- 
vision, in  its  effect  upon  a  different  question,  this  court  in 
Shields  v.  Boone,  22  Tex.  193,  said:  "In  the  act  of  20th  of 
December,  1836,  it  was  said,  *a  peaceable  possession  can  only 
be  interrupted  by  an  actual  suit  being  instituted  and  prose- 
cuted agreeably  to  the  due  forms  of  law,'  etc.  We  do  not 
think  the  legislature  intended  to  change  the  law,"  meaning 
that  no  change  from  the  law  of  1836  was  intended  by  the 
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existing  statute.  From  this  it  is  evident  that  a  possession 
which  is  continuous  can  only  be  interrupted  by  suit;  and 
hence  the  necessity  of  plaintiffs  showing,  in  order  to  sustain 
this  contention,  that  they  actually  received  the  possession 
from  Logan,  so  as  to  break  its  continuity. 

This  action  was  brought  before  the  expiration  of  ten  years 
after  the  lease  of  Jenkins  and  Robertson  to  Willard  and 
SoRelle,  of  May  24,  1888,  but  G.  P.  Robertson,  who  owned 
only  an  undivided  interest  in  the  land,  was  the  only  plain- 
tiff and  did  not  sue  for  the  benefit  of  his  cotenants.  These 
did  not  sue  until  the  expiration  of  ten  years,  and  those  of 
them  against  whom  limitation  could  operate  were  therefore 
barred:  Stovall  v.  Carmichael,  52  Tex.  383. 

The  judgment  must  therefore  be  reversed,  and,  in  order 
that  all  of  the  questions  may  be  properly  tried,  we  think  it 
best  that  the  cause  be  remanded. 

In  what  we  have  said  as  to  the  findings  upon  questions 
other  than  those  we  have  discussed  at  length,  we  are  not  to 
be  understood  as  precluding  another  trial  of  those  issues. 
With  reference  to  the  possession  of  Willard  and  SoRelle, 
after  the  judgment  and  prior  to  the  lease  from  Jenkins  and 
Robertson,  we  deem  it  proper  also  to  say  that  the  question 
as  to  whose  possession  it  was  during  the  interval  is  not  neces- 
sarily whether  or  not  there  was  a  contract  between  these 
parties  for  the  renting  of  the  land,  as  the  court  put  it  to  the 
jury.  Under  the  authorities  cited,  any  arrangement  or 
understanding  by  which  Willard  SoRelle  held  for  or  under 
Jenkins  and  Robertson  would  be  sufficient,  whenever  the 
tenancy  of  the  former  under  Lunn  and  Joiner  was  lawfully 
terminated.  Just  when  this  was  has  not  been  discussed  and 
we  shall  not  undertake  to  determine.  The  judgment  by  it- 
self did  not  make  the  possession  of  the  tenants  that  of  Jen- 
kins and  Robertson:  Thomson  v.  Weisman,  98  Tex.  170, 
82  S.  W.  503. 

The  defendants  impleaded  J.  M.  Robertson  as  warrantor 
and,  at  a  term  prior  to  that  of  the  trial,  a  severance  was 
granted  as  to  him,  and  subsequently  plaintiffs  in  error  asked 
that  this  action  be  rescinded,  *"**  which  was  refused.  With- 
out determining  whether  or  not  the  matter  is  so  presented 
as  to  have  required  action  at  our  hands  if  there  were  no  other 
groimd  for  reversal,  as  the  case  is  to  go  back  we  may  say  that 
the  action  seems  to  deprive  the  plaintiffs  in  error  of  the 
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right  given  them  by  statute  to  have  their  warrantor  a  party 
to  the  action.  We  can  think  of  no  circumstances  which 
would  justify  a  severance  as  to  such  a  party,  nor  any  way 
in  which  the  defendants  can  enjoy  the  rights  given  them  by 
the  statute,  if  the  severance  be  allowed  to  stand.  The  order 
of  severance  would  therefore  be  set  aside  and  the  warrantor 
retained  as  a  party  to  the  case.  Other  questions  urged  will 
not  probably  arise  again. 
Reversed  and  remanded. 

ON    MOTION   FOR    REHEARING. 

The  motion  and  argument  accompanying  it  fail  to  con- 
vince us  that  we  were  wrong  in  holding  that  the  evidence 
conclusively  established  the  defense  of  ten  years' limitation 
against  some  of  the  plaintiffs.  The  defendants  in  error  now 
ask  that,  if  we  adhere  to  the  view  expressed  on  this  point 
in  the  original  opinion,  we  render  final  judgment  in  accord- 
ance with  that  view.  The  record  is  so  complicated  and  in- 
volved that,  in  deciding  the  case  originally,  we  did  not  feel 
that  it  would  be  safe  to  attempt  to  ascertain  the  facts  es- 
sential to  such  action  without  having  heard  the  parties  upon 
it.  Those  facts  are  now  stated  in  the  motion,  with  reference 
to  the  record  to  verify  the  statement,  in  such  way  as  to  en- 
able us  to  comply  with  the  suggestion  and  put  an  end  to 
the  litigation.  Agreements  contained  in  the  transcript  and 
the  findings  of  the  trial  court  and  of  the  court  of  civil  ap- 
peals establish  all  of  the  facts  essential  to  a  rendition  of 
judgment,  none  of  the  findings  having  been  found  erroneous 
except  that  as  to  the  defense  of  limitation  under  the  ten 
years  statute. 

From  the  statement  given  it  is  apparent  that  George  P. 
Robertson,  who  is  not  affected  by  the  defense  sustained,  owns 
an  interest  of  680-2016,  and  others  of  the  plaintifs,  who 
were  protected  by  disabilities,  own  interests  as  follows,  viz. : 
Gertrude  E.  Vincent,  Amanda  J.  England  and  Elizabeth 
Flowers,  36-2016  each;  E.  Jane  Robinson,  Catharine  Tumlin- 
son,  Josie  DeMoss  and  Isabella  Hunter,  18-2016  each;  Charles 
Moore,  Sarah  C.  White,  Nancy  Grunewald,  Telitha  Collier, 
Cornelia  Ratliff  Mary  Blagg  and  Fannie  Lee  own  4-2016 
each;  Etta  Agee  and  Ardelia  Shanks  own  2-2016  each;  John 
Pace,  Otta  Pace,  Danna  Bonner  and  Zilla  Bonner  own 
1-2016  each;  Josephine  Pierce  owns  144-2016;  Augusta  M. 
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Willard  owns  12-2016;  Octavia  A.  Bozarth  owns  24-2016; 
Ellen  0.  Blackburn  owns  8-2016,  making  a  total  of  1084- 
2016  of  the  land  involved  in  this  writ  of  error  that  the  named 
plaintiffs  are  entitled  to  recover,  and  judgment  will  be  ren- 
dered in  their  favor  for  that  interest,  and  for  a  proportionate 
part  of  three  hundred  and  twenty-five  dollars  and  thirty 
cents  adjudged  to  plaintiffs  by  the  trial  court  for  rents, 
and  against  the  remaining  plaintiffs  that  they  take  nothing 
as  against  plaintiffs  in  error,  C.  C.  Cobb  and  the  Canadian 
and  American  Mortgage  &  Trust  Company,  Limited. 

149  rpjjg  defendants  in  error  in  their  statement  claim  that 
Catharine  Phillips  is  entitled  to  recover  an  interest,  and  it 
is  true  that  she  inherited  a  share  of  the  land,  but  the  record 
shows,  and  the  court  below  found,  that  she  had  conveyed 
it  before  the  suit  was  brought.  The  facts  with  respect  to 
this  are  that  J.  L.  Stagner,  Price  Stagner  and  Catharine 
Phillips  inherited  interests  through  their  father  and  mother. 
J.  L.  Stagner  made  a  general  assignment  for  the  benefit  of 
creditors  which  passed  his  inherited  interest  to  his  assignee, 
who  conveyed  it  to  George  P.  Robertson.  Some  years  after 
this  assignment,  Price  Stagner  and  Catharine  Phillips,  joined 
by  her  husband,  conveyed  their  interests  to  J.  L.  Stagner, 
and,  he  having  died,  those  interests  passed  to  his  heirs  who 
were  not  parties  to  the  suit.  Consequently,  neither  Mrs. 
Phillips  nor  Robertson  has  title  to  this  interest. 

In  the  district  court  the  plaintiff,  George  P.  Robertson, 
recovered  judgment  against  M.  Logan  for  three  hundred  and 
fifty  dollars  as  damages  for  the  value  of  lumber  converted, 
which  was  affirmed  by  the  court  of  civil  appeals.  Logan 
did  not  join  in  the  application  for  this  writ  of  error,  and 
hence  that  part  of  the  judgment  of  the  district  court  as  well 
as  the  part  of  the  judgment  of  the  court  of  civil  appeals 
affecting  only  the  south  half  of  the  DeMoss  survey  are  un- 
affected by  the  action  taken  by  this  court. 

J.  M.  Robertson  has  filed  a  motion  stating  that  he  was  not 
served  with  citation  in  error  before  the  cause  was  submitted 
to  this  court  and  asking  that  the  portion  of  the  opinion 
affecting  him  be  eliminated.  The  original  opinion  was  writ- 
ten on  the  assumption  that  the  cause  was  to  go  back  for 
another  trial;  but  the  action  now  taken  in  rendering  final 
judgment  as  between  the  other  parties  makes  it  unnecessary 
that  this  court  disturb  the  action  of  the  district  court  as  to 
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him.  While  we  think  the  court  should  not  have  allowed 
the  severance,  it  is  now  a  fact  accomplished  and  furnishes 
no  reason  for  remanding  the  cause  as  between  the  other  par- 
ties as  this  would  not  remedy  the  trouble  or  protect  the 
plaintiffs  in  error  in  any  right  or  remedy  which  they  can- 
not enforce  against  their  warrantor  as  the  case  stands, 

A  question  has  been  raised  as  to  whether  mandate  should 
issue  from  the  court  to  the  district  court  upon  this  branch 
of  the  case,  or  should  issue  to  the  court  of  civil  appeals,  in 
order  that  the  judgment  of  the  latter  court  might  be  con- 
formed to  that  here  rendered  and  that  mandate  might  be 
issued  therefrom  showing  the  disposition  of  the  whole  case. 
In  entertaining  the  application  for  writ  of  error  of  the 
present  plaintiffs  in  error  from  the  judgment  of  the  court 
of  civil  appeals  against  them,  this  court  treated  the  contro- 
versy between  those  parties  and  the  original  plaintiffs,  af- 
fecting the  title  to  the  north  half  of  the  DeMoss  survey 
only,  as  distinct  from  the  controversies  between  the  original 
plaintiffs  and  the  other  defendants  concerning  other  matters. 
The  judgment  of  the  court  of  civil  appeals  upon  the  other 
controversies  was  unaffected  by  the  writ  of  error,  and  the 
cause  as  between  parties  other  than  those  to  the  writ  of 
error  remains  in  that  court.  It  can  therefore  issue  man- 
date upon  aU  parts  of  its  judgment  not  involved  in  this  pro- 
ceeding. But  the.  cause  as  between  the  parties  to  this  writ 
of  error  was  removed  to  this  court,  and,  final  judgment  being 
here  rendered,  the  proper  practice  is  for  the  mandate  upon 
it  to  issue  from  this  court  to  the  trial  court  as  in  any  other 
cause  finally  decided  here. 

^'^  Rehearing  granted  and  judgment  rendered  in  ac- 
cordance with  former  opinion,  reversing  the  judgment  of 
court  of  civil  appeals,  and  further  as  above  stated,  costs  to 
be  adjudged  as  before. 


A  Deed  Need  not  ie  Becordcd,  as  a  rule,  in  order  to  constitute 
color  of  title  upon  which  adverse  possession  may  be  based:  Eobert- 
son  V.  Downing  Co.,  120  Ga.  833,  102  Am.  St.  Eep.  128;  note  to 
Power  V.  Kitching,  88  Am.  St.  Eep.  711. 

The  Possession  of  a  Tenant  is  the  possession  of  his  landlord.  It 
IB,  therefore,  not  adverse  to  the  landlord,  but  may  be  tacked  to  the 
possession  of  the  latter  for  the  purpose  of  making  out  the  full 
period  of  limitation  which  will  sustain  a  title  by  prescription:  Dickin- 
son V,  Arkansas  City  Imp.  Co.,  77  Ark.  570,  113  Am.  St.  Eep.  170; 
Eamsey  r.   Glenny,  45   Minn.  401,   22   Am.   St.   Eep.   736. 

The  Estoppel  of  Tenants  to  Deny  the  Title  of  their  landlord  is  the 
subject  of  a  note  to  Davis  y.  Williams,  89  Am.  St.  Eep.  62. 
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RAINEY  V.  RED    RIVER,    TEXAS    AND    SOUTHERN 
RAILWAY  COMPANY. 

[99  Tex.  276,  89  S.  W.  768,  90  S.  W.  1046.] 

BAILBOADS — Right  to  Select  Location  for  Shops. — While  a 
railway  company  has  a  right  to  select  the  most  advantageous  loca- 
tion for  its  road,  roundhouse  and  repair  shops,  it  cannot  make  the 
selection  arbitrarily,  without  regard  to  the  rights  of  persons  owning 
property  close  to  the  location,     (p.  628.) 

RAILBOADS — Shops  and  Yards  as  Nuisance. — "While  railway 
shops  and  roundhouses,  when  arbitrarily  located,  may  constitute  a 
private  nuisance  which  will  be  enjoined  at  the  suit  of  one  whose 
property  is  injured,  still  when  the  railway  company  can  show  a  reason- 
able necessity  for  the  particular  location,  or  that  no  other  suitable 
place  can  be  found  where  similar  injury  will  not  result  to  another 
person,  an  injunction  should  be  denied  and  the  party  remitted  to  his 
action  for  damages.       (p.  630.) 

Ross  &  McLean,  for  the  plaintiffs  in  error. 

C.  H.  Yoakum,  West,  Chapman  &  West  and  Theodore 
Mack,  for  the  defendants  in  error. 

*'^^  GAINES,  C.  J.  In  their  opinion  the  court  of  civil 
appeals  have  made  a  very  full  statement  of  this  case,  which 
we  adopt  and  copy: 

"Appellant  instituted  suit  to  enjoin  and  restrain  the  ap- 
pellees, railway  companies,  from  maintaining  and  operating 
their  terminal  and  switch  yards,  roundhouse,  engine-house, 
machine  shops,  water  tank  and  ^^^  coal  bins,  and  from  using 
their  tracks  for  switching  trains  and  cars,  distributing  cars, 
making  up  trains,  coaling,  watering  and  firing  steam  engines     1 
and   locomotives,    and  from   repairing   and   storing   engines 
in  said  roundhouse  and  engine-house,  within  certain  defined      1 
territory  in  close  proximity  to  his    residence.     He  alleged      ,' 
that  the  lot  upon  which  was  situated  his  residence  was  highly      ; 
and  well  improved,  having  thereon  a  commodious  two-story 
dwelling-house,  a  stable,  shade  trees,  shrubbery,  fruit  trees, 
vines  and  flowers,  with  the  appurtenances;  and  that  in  the 
said  dwelling-house  with  the  appurtenances  the  said  plain- 
tiff and  his  family  dwelt;  that  said  lot  and  dwelling-house, 
with  the  appurtenances,  are  now  and  have  been  for  a  long 
time,  to  wit,  seventeen  years,  occupied  and  used  by  him  and 
his  family;  that  said  lot  and  dwelling-house,  but  for  the 
grievances,  wrongs  and  injuries  complained  of,  were  suitable 
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for  a  home  for  himself  and  family;  and  would  be  of  the  rea- 
sonable value  of  not  less  than  fifteen  thousand  dollars;  and 
that  prior  to  the  grievances  and  acts  of  annoyance  com- 
plained of,  said  lot  and  dwelling-house,  with  the  appurte- 
nances, were  comfortable  and  convenient  as  a  residence  and 
home  for  himself  and  family,  and  was  by  them  used  and  en- 
joyed, unmolested  and  free  from  annoyances;  that  the  de- 
fendants have  built,  constructed  and  placed,  and  are  now 
maintaining  and  using  continuously,  a  number  of  railroad 
tracks,  to  wit,  more  than  five  in  number,  north,  northeast  and 
northwest  of  and  near  the  said  lot  and  dwelling-house;  that 
said  railway  tracks  are  placed  within  three  hundred  feet 
of  said  lot  and  dwelling-house;  that  defendants  have  con- 
structed and  erected,  and  are  now  maintaining  and  using 
continuously,  near  and  within  three  hundred  feet  of  said  lot 
and  dwelling-house,  a  large  water  tank  for  supplying  water 
for  their  engines;  that  defendants  have  constructed  and 
built,  and  are  now  maintaining  and  using  continuously,  near 
and  within  three  hundred  feet  of  said  lot  and  dwelling-house, 
large  coal  bins,  together  with  derricks  for  supplying  coal  for 
their  engines;  that  defendants  have  constructed  and  built 
and  erected,  and  are  now  maintaining  and  using  continuously, 
near  and  within  three  hundred  feet  of  plaintiff's  said  lot  and 
dwelling-house,  a  large  roundhouse  and  engine-house  for  stor- 
ing their  engines;  and  that  defendants  have  erected  and 
built,  and  are  now  maintaining  and  using  continuously,  near 
and  within  three  hundred  feet  of  said  lot  and  residence, 
large  railroad  machine  and  repair  shops;  that  the  said  de- 
fendants have  placed  and  used,  and  are  now  maintaining 
and  using  continuously,  near  and  within  three  hundred  feet 
of  plaintiff's  said  lot  and  dwelling-house,  their  terminal  and 
switch  yards;  that  the  said  railroad  tracks,  water  tanks,  coal 
bins,  derricks,  roundhouse,  machine  and  repair  shops  and 
terminal  and  switch  yards  are  upon  and  cover  certain  terri- 
tory, the  metes  and  bounds  of  which  are  fully  set  forth ;  that 
in  maintaining  and  using  the  said  machine  and  repair  shops, 
the  defendants  continuously  make  loud  and  deafening  noises, 
which  interrupt  and  disturb  plaintiff  in  the  use  and  enjoy- 
ment of  his  said  home;  that  in  permitting  cars  laden  with 
livestock  to  stand  on  said  tracks  stenches,  noises,  smoke,  steam 
and  dirt  are  caused,  which  annoy  and  injure  plaintiff  in  the 
use  and  enjoyment  of  his  said  lot  and  residence;  that  a  large 
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number  of  locomotives  and  steam  engines  are  habitually- 
housed  and  their  fires  made  in  said  engine-house,  ^**  and 
are  coaled,  watered,  repaired  and  otherwise  used  on  said 
tracks  and  in  said  repair  shops;  that  defendants  and  each  of 
them  in  watering,  coaling,  firing,  switching  and  operating  and 
otherwise  using  the  locomotives  and  steam  engines,  and  dis- 
tributing ears,  making  up  trains,  and  steam  engines,  cause 
constantly  and  continuously  loud  and  deafening  noises  by 
ringing  the  engine  bells,  blowing  engine  whistles,  blowing 
off  steam  and  propelling  engines  and  cars;  that  said  steam 
engines,  locomotives  and  cars  emit  clouds  of  smoke,  dust, 
cinders,  sparks,  noxious  vapors  and  steam  from  the  engines 
with  great  force  and  noise,  jarring  and  shocking  plaintiff's 
said  dwelling-house ;  that  the  sparks,  cinders,  soot,  smoke  and 
noxious  vapors  from  said  engines  have  been,  and  are  still, 
continuously  blown  and  thrown  in  and  upon  plaintiff's  said 
premises,  and  against  and  into  his  said  dwelling-house  and 
stable,  on  his  furniture,  furnishings  and  clothing;  that  the 
stenches,  smoke,  dirt,  noise,  jars  and  shocks,  caused  as  afore- 
said are  so  great  that  plaintiff  and  his  family  are  continuously 
incommoded,  inconvenienced,  annoyed  and  harassed  in  the 
possession,  use,  occupation  and  enjoyment  of  said  dwelling- 
house,  with  the  appurtenances;  that  the  noise,  jars  and  shocks 
are  such  that  a  conversation  cannot  be  carried  on  in  plain- 
tiff's said  premises;  and  that  he  and  his  family  cannot  sleep 
at  night  without  constantly  and  continuously  being  awakened, 
annoyed  and  harassed  and  shocked ;  that  the  disagreeable  and 
offensive  odors  from  cars  laden  with  livestock,  added  to  the 
smoke,  noise,  cinders  and  sparks,  render  plaintiff's  said  prop- 
erty not  only  uncomfortable  and  disagreeable,  but  entirely 
undesirable  as  a  home  and  residence ;  that  on  account  of  these 
things  he  has  been  forced  to  abandon  a  portion  of  his 
dwelling-house,  and  that  if  defendants,  or  either  of  them,  are 
permitted  to  continue  the  use  of  said  tracks,  grounds  and 
yards  in  the  manner  shown,  his  property  will  have  to  be  aban- 
doned and  will  be  lost ;  that  the  place  described  is  in  a  densely 
populated  part  of  the  city  of  Fort  Worth,  and  a  great  many 
citizens,  to  wit,  more  than  fifty,  are  annoyed  and  incon- 
venienced in  like  manner  as  plaintiff.  No  judgment  for  dam- 
ages was  asked,  but  an  injunction  alone  sought,  as  before 
shown. 
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"The  defendants  pleaded  that  they  had  legally  acquired  the 
ground  upon  which  were  situated  their  terminals  in  the  city 
of  Fort  Worth ;  that  they  operated  their  roads  with  all  mod- 
ern appliances,  with  due  regard  to  the  accommodation  and 
service  of  the  general  public,  both  as  to  freight  and  passenger 
traffic ;  that  they  owned  in  fee  simple  their  right  of  way,  sid- 
ings, switches,  etc.,  and  that  their  water  tanks,  roundhouses, 
etc.,  were  all  necessary  in  the  maintenance  and  operation  of 
said  railroads,  and  in  the  transaction  of  their  business  along 
and  over  their  line  of  road  as  constructed  and  maintained 
in  the  corporate  limits  in  the  city  of  Fort  Worth;  that  they 
had  fully  complied  with  all  the  laws  of  the  state  and  the  ordi- 
nances of  the  city. 

"A  single  issue  was  submitted  to  the  jury  in  the  following 
charge:  'If  you  find  and  believe  from  the  evidence  that  the 
defendants  are  maintaining  and  operating  a  switch  yard  and 
roundhouse,  and  are  watering,  coaling  and  firing  their  en- 
gines at  their  watering  tanks  and  coal  bins  within  the  terri- 
tory described  in  plaintiff's  petition,  and  that  the  operation 
and  maintenance  of  said  switch  yard  and  roundhouse  and  such 
^®*  watering,  coaling  and  operating  their  engines  causes  loud 
noises  to  be  made  and  creates  smoke,  dust  and  cinders ;  and 
you  further  believe  from  the  evidence  that  this  causes  hurt, 
inconvenience  or  damage  to  plaintiff's  property — that  is,  if 
you  believe  that  by  reason  thereof  plaintiff's  property  is  ren- 
dered less  valuable  for  the  purposes  for  which  it  is  adapted 
and  used,  and  materially  interferes  with  the  comfortable  en- 
joyment thereof  by  the  plaintiff  and  his  family;  and  you 
further  believe  that  said  damage  and  inconvenience  is  such 
as  is  not  suffered  by  the  community  at  large — then  it  will  be 
your  duty  to  return  a  verdict  for  the  plaintiff.'  The  jury 
returned  a  general  verdict  in  favor  of  the  plaintiff,  where- 
upon he  moved  the  court  in  writing  to  enter  judgment  in  his 
favor  according  to  the  prayer  of  his  petition.  This  the  court 
declined  to  do,  or  to  enter  any  judgment  whatever  in  his 
favor,  but  entered  a  decree  dismissing  the  bill. 

"Much  evidence  was  introduced  upon  the  trial  going  to 
support  the  verdict  of  the  jury  upon  the  issue  submitted. 

"It  was  agreed  between  the  parties  that  appellees  had  ac- 
quired real  estate  occupied  by  them  by  condemnation  or  pur- 
chase; and  further,  that  the  railroad  yards  are  constructed 
Am.  St.  Rep.,  Vol.  122 — 40 
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as  they  should  be ;  that  the  switch  yards  are  operated  as  they 
should  be,  and  with  as  little  noise  as  they  can  be,  and  that 
there  is  no  way  that  these  yards  could  be  constructed  at  that 
place  other  than  they  are  constructed,  which  would  lessen  the 
annoyance  to  anybody;  and  that  appellees'  road  is  kept  in 
good  repair;  and  that  their  engines  and  rolling  stock  are  kept 
in  good  repair ;  and  that  they  use  the  very  best  of  coal  to  be 
had.  In  short,  it  is  undisputed  that  appellees  were  guilty  of 
no  negligence  in  the  manner  of  maintaining  and  operating 
their  various  terminal  facilities.  But  the  sole  complaint  is, 
that  being  maintained  as  they  are  at  this  particular  place, 
they  constitute  a  nuisance  as  to  appellant,  which  he  is  en- 
titled to  abate  as  such. ' ' 

It  is  clear  that  if  the  acts  charged  against  the  defendant  had 
been  committed  by  an  individual,  or  by  a  corporation  in  pur- 
suit of  a  private  business,  they  would  have  created  a  nuisance 
which  was  subject  to  be  enjoined.  But  a  railroad  company 
is  organized  for  the  performance  of  duties  to  the  public  as 
well  as  for  private  emolument,  and  when  such  is  the  case, 
the  legislature  may  legalize  the  nuisance;  provided,  always, 
the  damages  be  fully  compensated  by  the  payment  of  money. 
The  question  then  is.  Does  our  law  give  a  railroad  company 
the  power  to  select  arbitrarily  the  location  of  its  machine 
and  repair  shops,  and  necessary  structures  of  a  like  character, 
without  reference  to  the  damage  to  property  in  its  vicinity, 
or  to  the  discomfort  of  persons  there  residing? 

Section  17  of  article  1  of  our  constitution  provides:  "No 
person's  property  shall  be  taken,  damaged  or  destroyed  for  or 
applied  to  public  use  without  adequate ,  compensation  being 
made,  unless  by  the  consent  of  such  person ;  and  when  taken, 
except  for  the  use  of  the  state,  such  compensation  shall  be  first 
made  or  secured  by  a  deposit  of  money, ' '  etc. 

Article  4445  of  the  Revised  Statutes  also  provides  that: 
"If  any  railroad  corporation  shall  at  any  time  be  unable  to 
agree  with  the  owner  for  the  purchase  of  any  real  estate  or 
the  material  thereon  required  for  the  purpose  of  its  incorpora- 
tion or  the  transaction  of  its  business,  for  ^^^  its  depots,  sta- 
tion buildings,  machine  and  repair  shops,  or  for  the  right 
of  way,  or  any  unlawful  purpose  connected  with  or  necessary 
to  the  building,  operating  or  running  its  road,  such  corpora- 
tion may  acquire  such  property  in  the  manner  provided  in 


Nov.  1905,]     Rainey  v.  Red  River  etc.  Ry.  Co.  627 

this  chapter."     The  manner  provided  in  the  chapter  is  by 
condemnation. 

That  a  railroad  company  should  have  the  right  to  designate 
its  right  of  way  and  to  condemn  property  therefor,  as  well 
as  to  damage  other  property  not  taken,  would  seem  almost  a 
necessity.  Article  4424  of  the  Revised  Statutes  reads  as 
follows:  "Every  railroad  corporation  shall  have  the  right  to 
cause  such  examination  and  survey  for  its  proposed  railway 
to  be  made  as  may  be  necessary  to  the  selection  of  the  most 
advantageous  route,  and  for  such  purpose  may  enter  upon  the 
lands  or  waters  of  any  person  or  corporation,  but  subject  to 
responsibility  for  all  damage  that  may  be  occasioned  there- 
by." We  think  it  a  reasonable  implication  from  this  pro- 
vision that  it  was  contemplated  that  the  company  was  em- 
powered absolutely  to  select  such  right  of  way  as  it  should 
deem  "most  advantageous"  to  its  enterprise.  We  are  of  the 
opinion,  however,  that  the  case  of  machine  and  repair  shops 
and  the  like  stands  upon  a  different  footing.  From  the  stat- 
ute first  quoted  above,  it  is  seen  that  they  have  the  express 
power  to  condemn  land  for  such  structures,  and  of  necessity 
they  must  make  the  selection  of  the  location.  But  in  our 
opinion,  it  does  not  follow  that  the  legislature  intended  to  em- 
power them  to  act  arbitrarily  and  without  regard  to  any  in- 
jury that  might  be  inflicted  upon  others.  In  reference  to 
"machine  and  repair  shops,"  there  is  no  express  provision  as 
in  case  of  the  right  of  way  that  they  make  the  selection  for 
such  purposes  of  "the  most  advantageous"  location.  The 
proposition  that,  before  it  can  be  held  that  the  legislature  in- 
tended to  legalize  a  nuisance,  it  must  appear  that  the  statute 
either  pointed  out  the  place  at  which  the  objectionable  struc- 
tures and  works  were  to  be  built  and  operated,  or  left  to  the 
corporation  the  power  to  make  arbitrarily  the  selection,  is 
illustrated  by  two  leading ijases  from  the  house  of  lords,  which 
are  sharply  in  contrast  upon  the  question.  In  the  case  of 
Metropolitan  Asylum  District  Managers  against  Hill  and 
others  (6  App.  Cas.  193),  it  appears  that  an  act  of  parliament 
authorized  the  establishment  of  asylums  for  the  care  of  sick 
and  infirm  and  poor,  and  created  corporations  for  the  purpose, 
p.mpowering  them  to  purchase  lands  and  erect  buildings  for 
carrying  out  the  objects  of  the  act;  and  that  the  Metropolitan 
Asylum  District  Managers,  having  been  created  a  corpora- 
tion under  the  act,  purchased  land  and  erected  a  hospital  for 


628  American  State  Reports,  Vol,  122.        [Texas, 

small-pox  and  other  infectious  diseases  which  were  found  to 
be  a  nuisance  to  the  complainants,  who  were  property  holders 
in  the  vicinity  of  the  hospital  so  established.  It  was  held 
that,  although  the  act  authorized  the  establishment  of  the 
hospital,  it  did  not  empower  the  corporation  to  create  a  nui- 
sance to  the  detriment  of  neighboring  proprietors. 

The  case  of  the  London,  Brighton  &  South  Coast  Railway 
Company  against  Truman  and  others  (11  App.  Cas.  45)  was 
an  action  to  enjoin  the  defendant  railway  company  from  main- 
taining a  cattle  dock  and  yard  in  connection  with  its  busi- 
ness as  a  carrier  of  cattle.  The  corporation  was  created  in 
1837  by  private  act.  In  the  section  or  sections  of  the  act 
which  defined  the  right  of  way,  no  mention  was  made  of  the 
use  ^^*  of  the  land  to  be  condemned  or  purchased  for  the 
purpose  for  cattle  pens.  But  section  82  of  the  act  contained 
this  provision:  "It  shall  be  lawful  for  the  said  company, 
and  they  are  hereby  empowered  to  contract  with  any  per- 
son or  corporation  (who  shall  be  willing  to  sell  the  same) 
for  the  purchase  of  any  lands,  not  exceeding,  in  the  whole, 
fifty  statute  acres,  in  addition  to  the  lands  hereinbefore 
authorized  to  be  taken,  in  such  places  as  shall  be  deemed 
eligible,  for  the  purpose  of  making  and  providing  additional 
stations,  yards,  wharfs,  waiting,  loading  and  unloading 
places,  warehouses,  and  other  buildings  and  conveniences, 
for  receiving,  depositing,  loading,  or  keeping  any  cattle  or 
any  goods,  articles,  matters,  or  things,  conveyed  or  intended 
to  be  conveyed  upon  the  said  railway,  or  for  making  con- 
venient roads  or  ways  thereto,  or  for  any  other  purposes 
whatsoever  connected  with  the  undertaking  by  this  act  au- 
thorized, which  the  said  company  shall  judge  requisite." 
The  court  held  that  the  company,  by  virtue  of  the  act,  had 
the  right  to  establish  its  cattle  depots  at  such  places  as  it 
might  select,  provided  they  wera.  carefully  established  and 
operated,  and  that  persons  damaged  thereby  must  bear  the 
loss.  The  words  "in  such  places  as  might  be  deemed  most 
eligible"  clearly  show  that  the  company  was  given  the  ab- 
solute right  of  selection  and  therefore  the  right  to  create 
a  nuisance,  in  so  far  as  the  cattle  depots  were  a  necessary 
nuisance,  ia  such  places  as  might  be  deemed  most  eligible. 
This,  it  seems  to  us,  is  the  main  feature  which  distinguishes 
the  case  from  that  of  Metropolitan  Asylum  District  Man- 
agers V.  Hill,  6' App.  Cas.  193.    In  that  case  the  corpora- 
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tions  were  given  the  right  to  establish  hospitals,  but  were 
not  given  the  absolute  right  to  choose  their  location ;  in  the 
case  of  Railway  Company  v.  Truman,  the  company  was  ex- 
pressly authorized  to  buy  land  for  cattle  depots  and  to  make 
their  own  selection  of  the  places  at  which  they  were  to  be 
established,  without  reference  to  the  rights  of  neighboring 
proprietors. 

The  present  case,  in  our  opinion,  falls  within  the  rule 
followed  in  that  of  Metropolitan  Asylum  District  Managers 
v.  Hill,  6  App.  Cas.  193.  In  his  opinion  in  the  Truman  case. 
Lord  Blackburn  says:  "It  is  clear  that  the  burden  lies  on 
those  who  seek  to  establish  that  the  legislature  intended  to 
take  away  the  private  rights  of  individuals,  to  show  that 
by  express  words,  or  by  necessary  implication,  such  an  in- 
tention appears."  Railroads  can  only  be  chartered  in  this 
state  under  the  general  laws.  As  we  have  seen,  our  stat- 
ute gives  them  the  power  to  acquire  land  for  "machine  and 
repair  shops."  It  is  necessarily  implied  that  they  may  es- 
tablish and  operate  such  shops.  Since,  in  the  nature  of 
things,  a  general  law  for  the  incorporation  of  railroad  com- 
panies could  not  point  out  the  particular  spots  upon  which 
the  shops  were  to  be  located,  it  follows  that  they  must  have 
authority  to  choose  the  locations.  But  it  does  not  follow 
that  it  was  the  intention  of  the  legislature  to  empower  them 
to  make  the  selection  arbitrarily;  that  is  to  say,  without 
reference  to  the  rights  of  persons  who  might  own  property 
in  close  proximity  to  such  locations.  Did  the  legislature 
intend  to  authorize  a  railroad  running  in  the  city  of  Austin 
to  establish  and  operate  structures  of  the  character  in  ques- 
tion, so  near  to  the  capitol  as  to  render  it  unfit  for  the 
purposes  for  which  it  was  constructed?  The  same  question 
may  be  asked  as  to  the  courthouse  of  the  county,  the  pub- 
lic school  buildings  and  ^^^  churches  of  the  city.  "We 
should  be  loath  to  answer  this  question  in  the  affirmative. 
Yet  if  the  statute  empowers  a  railroad  company  to  estab- 
lish its  shops  in  such  proximity  to  a  private  dwelling  as  to 
depreciate  its  value  and  to  bring  great  discomfort  upon  the 
occupants,  no  sufficient  reason  suggests  itself  to  our  minds, 
why  the  same  might  not  be  done  as  to  the  capitol,  the  court- 
house and  other  public  structures.  In  the  leading  and  often 
cited  ease  of  Baltimore  etc.  Ry,  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317,  2  iSup.  Ct.  Rep.  719,  27  L.  ed.  739,  a  recovery 
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of  damages  by  the  church  against  the  railroad  company  was 
sustained  for  the  maintenance  of  its  shops  in  close  proximity 
to  the  church,  and  the  shops  as  operated  were  declared  to  be 
a  nuisance.  In  course  of  the  opinion  it  is  said  that  it  was 
subject  to  be  enjoined,  though  the  question  of  an  injunction 
was  not  involved  in  the  case.  The  court  there  conceded  all 
the  rights  of  the  company  growing  out  of  statutory  authority 
which  can  be  claimed  for  the  defendant  company  in  the 
present  case. 

"We  are  aware  that  there  is  a  conflict  of  authority  upon 
the  question.  Among  the  recent  cases  in  support  of  our 
opinion  may  be  cited  Ridge  v.  Pennsylvania  R.  R.  Co.,  58 
N.  J.  Eq.  172,  43  Atl.  275,  Louisville  &  N.  Terminal  Co.  v. 
Jacobs,  109  Tenn.  727,  72  S.  W.  954,  61  L.  R.  A.  188,  and  Willis 
V.  Kentucky  &  I.  Bridge  Co.,  104  Ky.  186,  48  S.  W.  488.  In 
Dolan  V.  Chicago  M.  &  St.  P.  Ry.  Co.,  118  Wis.  362,  95  N.  W. 
385,  and  Austin  v.  Augusta  Terminal  Ry.  Co.,  108  Ga.  671,  34 
S.  E.  852,  47  L.  R.  A.  755,  the  contrary  doctrine  is  held — 
the  latter  by  a  divided  court. 

For  the  reasons  given  we  are  of  opinion  that  the  judgment 
ought  to  be  reversed  and  the  cau^e  remanded. 

Since  the  case  is  to  go  back  for  a  new  trial,  we  think  it 
not  improper  to  suggest  that  because  a  nuisance  of  the  char- 
acter of  that  in  question  is  not  legalized  by  the  statute,  it 
does  not  follow  that  it  can  in  every  case  be  enjoined.  The 
constitution  gives  the  injured  party  an  absolute  right  to 
pecuniary  compensation.  Machine  and  repair  shops  are 
necessary  to  the  operation  of  any  extended  line  of  railroad, 
and  they  can  hardly  be  constructed  and  operated  without 
creating  a  nuisance  or  becoming  a  nuisance  in  the  course  of 
subsequent  events.  So  that  in  any  case,  when  the  company 
is  enabled  to  show  a  reasonable  necessity  for  the  location  at 
the  particular  point,  or  that  no  other  eligible  place  can  be 
found  where  a  similar  injury  would  not  be  inflicted  upon 
another  person,  or  persons,  an  injunction  should  be  denied 
and  the  party  remitted  to  his  action  for  damages.  So  if 
the  injury  be  small  and  capable  of  being  estimated  in  money 
and  a  money  payment  is  an  adequate  compensation,  and  the 
injunction  would  operate  oppressively  to  the  defendant, 
then  it  may  be  that  it  would  be  proper  to  refuse  to  enjoin: 
See  remarks  of  Lord  Justice  A.  L.  Smith  in  Shelfer  v.  Elec- 
tric Light  Co.  [1895],  1  Ch.  321-323.    However,  we  would 
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not  be  understood  as  laying  down  any  fixed  rules  upon  this 
point  but  as  merely  throwing  out  some  suggestions  which 
may  be  useful  in  the  final  determination  of  the  rights  of  the 
parties. 

The  judgment  is  reversed  and  the  cause  remanded. 


A  Railroad  Company,  in  its  exercise  of  the  right  of  eminent  domain, 
as  a  rule  has  the  right  to  select  the  particular  route  which  it  deems 
most  advantageous:  State  v.  District  Court,  34  Mont.  535,  115  Am. 
St.  Eep.  540.  As  to  its  liability  to  neighboring  property  owners  for 
injuries  occasioned  by  the  noise,  smoke,  cinders  and  vibrations  in- 
cident to  operating  trains,  see  St.  Louis  etc.  Ry.  Co.  v.  Shaw,  99  Tex. 
559,  post,  p.  631;  Atchison  etc.  Ry.  Co.  v.  Armstrong,  71  Kan.  366, 
114  Am.  St.  Rep.  474;  Johnson  v.  Southern  Ry.,  71  S.  C.  241,  110  Am. 
St.  Rep.  572;  note  to  Smith  v.  St.  Paul  etc.  By.  Co.,  109  Am.  St. 
£ep.  914. 


ST.  LOUIS  AND    SOUTHWESTERN    RAILWAY    COM- 
PANY V.  WHITE. 

[99  Tex.  359,  89  S.  W.  746.] 

CABBIEB — Ticket  Agent — Mistake  in  Routing  Passenger. — ■ 
Where  a  ticket  agent,  when  asked  the  best  way  to  reach  a  certain 
place,  routes  the  inquiring  passengers  over  lines  which  are  not  the 
most  direct  to  their  destination,  the  railway  company  is  liable  to 
them  for  damages  caused  by  delays  and  changing  cars  during  the 
journey,     (p.  634.) 

CABBIEB — Ticket  Agent — ^Misdirection  as  to  Eoute. — The  lia- 
bility of  a  railway  company  for  the  act  of  its  ticket  agent  in  routing 
a  passenger  over  a  less  direct  route  than  he  should  have  done  does 
not  extend  to  injuries  received  on  other  lines  through  a  failure  of 
trains  to  run  on  time.     (p.  637.) 

Glass,  Estes  &  King,  for  the  plaintiff  in  error. 

Horace  W.  Vaughan,  for  the  defendant  in  error. 

8«i  BROWN,  A.  J.  In  February,  1902,  J.  F.  White,  with 
his  wife  and  two  children,  resided  in  Bowie  county,  Texas, 
near  Maude,  a  station  on  the  railroad  of  the  plaintiff  in 
error.  There  was  no  other  railroad  at  that  place.  Desir- 
ing to  remove  with  his  family  to  Jasper  county,  Texas,  near 
Kirbyville,  White  applied  to  the  agent  of  the  plaintiff  in 
error  for  information  as  to  the  best  route,  telling  him  at 
the  time  that  his  wife  was  pregnant  and  in  delicate  health 
and  he  wished  that  way  which  would  consume  the  least 
time  and  require  the  fewest  number  of  changes.  The  agent 
told  White  that  the  best  route  was  by  Tyler  and  Lufkin. 
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The  plaintiff  in  error  operated  the  road  from  Maude  to  Luf- 
kin.  The  agent  told  White  that  he  would  have  to  change 
cars  at  Tyler,  but  that  it  would  be  only  to  go  from  one  train 
to  the  other,  that  he  would  make  connection  at  Tyler  and 
reach  Lufkin  in  the  evening  of  the  first  day,  where  he  would 
have  to  remain  over  night,  but  would  get  a  train  the  next 
morning  which  would  take  him  direct  to  Kirbyville.  From 
Maude  to  Lufkin  is  about  two  hundred  miles,  and  from 
Maude  to  Texarkana  is  eighteen  miles;  going  by  Lufkin  the 
plaintiff  in  error  carried  White  and  family  about  one  hun- 
dred and  eighty  miles  more  than  it  would  if  they  had  been 
routed  by  Texarkana.  The  agent  did  not  tell  White  of  a 
route  that  he  might  have  gone  by  way  of  Texarkana  over 
the  plaintiff  in  error's  road  and  thence  over  the  Texarkana 
&  Fort  Smith  and  Kansas  City  Southern  Raihvay  to  Beau- 
mont, where  he  would  take  the  Sante  Fe  direct  to  Kirby- 
ville. By  the  latter  route  he  would  have  left  home  in  the 
morning  at  5  o'clock,  arriving  at  Beaumont  that  night, 
where  he  would  have  stopped  over  for  the  night,  going  on 
the  next  day  and  arriving  at  Kirbyville  near  noon  of  the 
second  day.  On  the  day  that  plaintiff  was  leaving  Bowie 
county  for  his  new  home,  he  called  upon  the  agent  of  the 
railroad  company  at  Maude  again  and,  before  purchasing 
a  ticket,  asked  him  if  he  was  sure  that  the  route  by  Tyler 
and  Lufkin  was  the  best  route,  repeating  to  him  the  reasons 
which  caused  him  to  be  anxious  to  secure  the  shortest  and 
'®*  best  way.  The  agent  again  assured  him  that  the  route 
that  he  had  suggested  was  the  best,  and,  under  this  assur- 
ance, the  plaintiff  purchased  tickets  for  himself  and  his  wife 
from  Maude  to  Lufkin  and  took  the  train  of  the  plaintiff 
in  error  at  Maude  by  which  he  was  carried  to  Tyler;  but 
the  train  was  late  and  when  they  arrived  there  the  train 
for  Lufkin  had  departed  and  plaintiff  and  his  wife  were 
compelled  to  remain  in  Tyler  all  night  and  until  the  next 
day  about  2  o'clock,  at  which  time  he  got  a  train  from  Ty- 
ler to  Lufkin  and  arrived  at  the  latter  place  after  dark, 
about  7:15  P.  M. ;  remaining  over  at  Lufkin  until  about  4 
o'clock  A.  M,  of  the  next  day,  plaintiff  with  his  family  got 
a  train  on  the  Houston,  East  &  West  Texas  road  to  Cleve- 
land, and,  arriving  there  at  10  o'clock  A.  M.,  they  had  to 
remain  over  until  about  9  o'clock  P.  M.,  at  which  time  they 
took  a  train  from  Cleveland  to  Silsbee  Junction  on  the  Santa 
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Fe  road  where  they  arrived  at  about  2  o'clock  A.  M.  and 
remained  there  until  about  7  o'clock  in  the  morning,  when 
they  boarded  the  Sante  Fe  train  which  ran  from  Beaumont 
to  Kirbyville,  reaching  the  latter  place  near  noon.  Plain- 
tiff and  family  were  out  four  days  and  three  nights  and 
made  four  changes,  whereas  if  they  had  gone  by  Texarkana 
there  would  have  been  two  changes  and  they  would  have, 
been  one  night  and  one  day  and  a  half  on  the  way.  On  the 
way  from  Tyler  to  Lufkin  the  cars  in  which  the  plaintiff 
and  his  wife  were  riding  were  not  heated,  but  were,  as  ex- 
pressed by  the  witness,  very  cool  and  Mrs.  White  complained 
of  being  cool.  On  this  trip  she  contracted  a  cold  from  which 
she  afterward  suffered.  On  arriving  at  Lufkin  the  plaintiff 
and  his  wife  had  to  disembark  in  the  night,  there  being  no 
lights  at  the  depot  and  they  could  not  see  where  to  step  in 
getting  off  the  car — Mr.  White  had  the  two  children  in  his 
arms,  was  carrying  a  grip  and  could  not  assist  his  wife  in 
alighting.  There  was  no  stool  on  which  to  step  in  getting 
down  from  the  steps  of  the  cars  and  no  conductor  nor  brake- 
man  at  the  place  to  assist  Mrs.  White,  so  that  in  alighting 
she  had  to  make  a  long  step  down  and  in  doing  so  she  was 
injured,  which  she  felt  at  the  time  and  of  which  she  then 
complained.  Mrs.  White  suffered  from  this  injury  from  that 
time  on  until  she  arrived  at  her  father's  house  and  subse- 
quently. Mrs.  White 's  father  and  mother,  who  lived  in  the 
country  four  miles  from  Kirbyville,  came  with  a  wagon  to 
meet  them  and  carried  the  family  out  to  the  country  home. 
As  soon  as  she  arrived  there  Mrs.  White  went  to  bed;  she 
was  suffering  from  the  injury  received  at  Lufkin,  and  from 
the  cold  she  had  contracted.  She  was  in  bed  seven  weeks, 
during  which  time  the  child  was  born  dead.  Mrs.  White 
continued  to  suffer  and  has  since  then  suffered  from  falling 
of  the  womb,  which  she  never  had  before.  She  still  suffers 
from  that  trouble.  She  had  been  before  this  trip  a  strong 
and  healthy  woman,  able  to  do  her  housework  and  attend  to 
all  the  business  of  a  housewife.  Since  that  time  she  has  not 
been  as  strong  as  she  was  before  her  injury. 

As  the  honorable  court  of  civil  appeals  did  not  file  any 
findings  of  fact,  we  have  been  under  the  necessity  of  ex- 
amining the  statement  of  facts  and  making  the  foregoing 
statement  for  the  purpose  of  determining  whether  there  was 
error  in  the  rulings  of  the  court  as  complained  of.     The 
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statement  presents  the  conclusions  most  favorable  to  the 
plaintiff  ^'^  under  the  facts  proved,  which  is  the  view  that 
this  court  must  take  of  the  evidence. 

The  application  for  writ  of  error  presents  the  following 
propositions:  First,  that  the  plaintiff  in  error  should  not  be 
held  liable  for  the  misrepresentations  made  by  its  agent 
Smith  to  "White  concerning  the  route  which  the  latter  should 
take  to  Kirbyville.  Second,  that  the  trial  court  erred  in  the 
third  paragraph  of  its  charge  to  the  jury,  because  it  au- 
thorized the  jury  to  assess  damages  in  favor  of  White 
against  this  railroad  company  for  delays,  inconveniences 
and  injuries  that  occurred  upon  other  lines  of  railroad 
through  the  failure  of  other  railroad  companies  to  run  their 
trains  on  schedule  time. 

When  a  railroad  company  authorizes  an  agent  to  sell 
tickets  over  its  line,  such  agent  has  authority  and  it  is  his 
duty,  upon  application  made  to  him,  to  furnish  information 
to  persons  desiring  to  purchase  tickets  over  the  road  he 
represents  as  to  the  proper  trains  upon  which  to  travel,  and 
whether  such  trains  will  stop  at  the  station  to  which  the 
ticket  is  sold,  and  other  like  information  regarding  the  use 
of  the  ticket:  Burnham  v.  Grand  Trunk  By.  Co.,  63  Me.  298, 
18  Am.  Rep.  220 ;  Central  Ry.  &  B.  Co.  v.  Roberts,  91  Ga.  513, 
18  S.  E.  315 ;  Alabama  G.  So.  Ry.  Co.  v.  Heddleston,  82  Ala. 
218,  3  South.  53 ;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Pierce,  47 
Mich.  277,  11  N.  W.  257 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moor- 
man (Tex.  Civ.  App.),  46  S.  W.  662;  Texas  &  P.  Ry.  Co.  v. 
Armstrong,  93  Tex.  31,  51  S.  W.  835. 

If  at  the  time  he  sold  the  tickets  the  agent  represented 
to  White  that  the  best  route  to  Kirbyville  was  by  way  of 
Tyler  and  Lufkin  over  the  road  of  this  company,  when  in 
fact  there  was  a  better  and  more  convenient  route  over  the 
road  of  the  said  company  by  Texarkana,  then  the  plaintiff 
in  error  should  be  held  responsible  for  all  damages  which 
were  proximately  caused  by  the  misdirection  of  the  agent. 

It  was  the  duty  of  White  to  inform  himself  as  to  the  best 
route  to  be  taken  by  him  from  Maude  to  Kirbyville,  which 
suggests  the  reciprocal  obligation  on  part  of  the  railroad 
company  to  furnish  the  information,  and  the  circumstances 
would  naturally  suggest  to  the  passenger  to  inquire  of  the 
person  who  sold  the  ticket  to  him. 
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In  the  case  of  Burham  v.  Grand  Trunk  Ry.  Co.,  62  Me. 
298,  18  Am.  Rep.  220,  the  court  in  discussing  the  duty  of 
the  purchaser  of  a  ticket  to  inform  himself  as  to  the  running 
of  trains  to  his  destination,  said:  "To  whom  shall  he  go 
to  obtain  it?  To  whom  can  he  go  but  to  the  person  ap- 
pointed by  the  company  for  the  purpose  of  giving  such  in- 
formation, and  selling  the  proper  ticket?"  The  court  held 
in  that  case  that  the  statement  of  the  ticket  agent  bound 
his  principal,  although  the  company  claimed  that  he  was  not 
authorized  to  make  such  statement. 

In  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Pierce,  47  Mich.  227, 
11  N.  W.  257,  in  discussing  the  right  of  the  purchaser  to 
rely  upon  the  statements  of  the  agent,  the  court  said:  "It 
is  the  business  of  the  agents  who  contract  with  passengers 
for  their  fare  to  have  the  means  of  directing  them  safely, 
and  such  an  agent  is  universally  resorted  to  for  such  in- 
formation by  strangers  who  have  occasion  to  obtain  such 
guidance.  When,  as  in  this  case,  the  attention  of  the  agent 
was  distinctly  called  to  the  desire  of  Pierce  to  know  what 
trains  he  could  rely  on  to  bring  him  to  Batavia  in  season 
for  his  purposes,  we  think  he  had  a  right  to  rely  on  the 
correctness  of  the  information  ^®*  received,  and  to  act  on  it 
at  least  until  informed  to  the  contrary." 

In  Gulf  etc.  Ry.  Co.  v.  Moorman  (Tex.  Civ.  App.),  46  S. 
W.  662,  the  facts  in  brief  were,  that  at  the  station  of  Moody 
on  the  line  of  the  Gulf,  Colorado  &  Santa  Fe  Railroad  the 
agent  habitually  permitted  the  porter,  Brown,  to  sell  tickets 
in  the  ofSce  for  such  length  of  time  that  the  court  said  the 
railroad  company  was  charged  with  notice  of  the  fact.  A 
passenger  applied  for  a  ticket  to  Temple  and  return,  and 
inquired  if  he  could  return  on  the  night  train  on  that  ticket. 
Brown  sold  the  ticket  and  told  the  purchaser  he  could  go 
on  the  ticket  to  Temple  and  return  on  the  night  train,  which 
would  stop  and  let  him  off  at  Moody.  The  passenger  went 
from  Moody  to  Temple  and,  on  his  return  trip  on  the  night 
train,  the  conductor  refused  to  stop  at  Moody  to  permit  him 
to  get  off  and  carried  him  beyond  his  destination  to  Mc- 
Gregor. The  court  of  civil  appeals,  speaking  through  Chief 
Justice  Fisher,  held  that  the  railroad  company  was  bound 
by  the  statement  of  the  person  who  sold  the  ticket,  and 
affirmed  a  judgment  for  damages  against  the  railroad  com- 
pany. 
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In  Texas  &  P.  Ry.lllo.  v.  Armstrong,  93  Tex.  31,  51  S. 
"W.  835,  the  facts  were  very  similar  to  this  case.  "We  will 
not  recite  the  facts,  but  it  is  su^cient  to  state  that  the 
agent  of  the  Texas  &  Pacific  Railroad  Company  at  Paris, 
Texas,  upon  application  of  a  man  to  buy  a  ticket  for  his 
sister  to  a  station  named  Tucker  in  the  Indian  Territory, 
undertook  by  examination  of  the  maps  to  determine  what 
was  the  best  route  for  the  passenger  to  take  in  order  to 
reach  Tucker.  The  agent  sold  a  ticket  from  Paris  over 
that  road  to  Whitesboro,  thence  over  the  Missouri,  Kansas 
&  Texas  Railroad  to  Henrietta,  thence  by  the  Fort  Worth 
&  Denver  City  Railroad  to  a  station  called  Newland  in 
Hall  county,  Texas.  The  proper  route  for  the  passenger 
to  go  was  the  same  as  far  as  Gainesville,  thence  north  on 
the  Gulf,  Colorado  &  Santa  Fe  Railroad  and  Atchison, 
Topeka  &  Santa  Fe  Railroad  to  Winfield,  Kansas,  and 
thence  to  Tucker  by  the  last  road.  Mrs.  Armstrong  with 
her  children  went  as  far  as  Henrietta  and,  discovering  that 
she  was  on  the  wrong  road,  stopped  and  was  compelled  to 
remain  there  for  several  days  to  get  her  ticket  corrected, 
during  which  time  she  was  greatly  inconvenienced  and  suf- 
fered mental  anguish.  The  case  as  presented  in  93  Texas 
51,  31  S.  W.  835,  does  not  raise  the  question  that  we  are 
now  discussing;  it  was  submitted  to  this  court  on  certified 
question,  but  we  refer  to  it  for  the  facts.  The  railroad  com- 
pany claimed,  as  in  this  case,  that  the  agent  had  no  author- 
ity to  direct  the  passenger  in  the  selection  of  the  route,  but 
the  court  of  civil  appeals  for  the  third  district  decided  the 
case  adversely  to  that  claim,  holding  that  the  railroad  com- 
pany was  liable  for  the  misstatements  and  misrepresenta- 
tions of  its  agent  in  selling  the  ticket.  The  case  is  reported 
in  53  S.  W.  1119.  The  railroad  company  made  application 
to  this  court  for  a  writ  of  error  upon  the  ground  of  its  non- 
liability for  the  statements  and  misrepresentations  of  its 
agent,  which,  application  was  refused.  In  that  ease  the 
agent  sold  the  ticket  over  the  connecting  lines,  which  dis- 
tinguishes that  from  this  case;  but  that  case  is  authority 
for  holding  the  railroad  company  liable  for  misrepresenta- 
tions of  its  agent  as  to  its  own  line. 

^^'  Assuming  that  the  facts  stated  are  true,  we  hold  that 
"White  is  entitled  to  recover  from  the  railroad  company  com- 
pensation for  any 'injury  that  may  have  resulted  to  his  wife 
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from  any  negligence  of  defendant  on  its  own  line  for  any 
injury  she  may  have  suffered  on  account  of  having  to  make 
a  greater  number  of  changes  of  trains  than  would  have 
been  required  to  be  made  if  she  had  gone  by  Texarkana; 
also  for  any  injury  that  ]\Irs.  White  sustained  from  being 
necessarily  on  the  way  longer  than  she  would  have  been  if 
she  had  gone  the  Texarkana  route,  excluding  any  delay 
which  may  have  occurred  from  a  failure  of  the  trains  over 
other  railroads  to  be  run  on  their  schedule  time. 

In  the  third  paragraph  of  the  charge  the  trial  court 
grouped  and  submitted  to  the  jury,  to  be  determined  by 
them,  the  facts  claimed  by  the  plaintiff  to  have  been  estab- 
lished by  the  evidence,  and  charged  the  jury  that  if  they 
found  the  facts  so  grouped  to  be  true,  "and  if  you  further 
believe  from  the  evidence  that  the  plaintiff's  wife,  Mrs.  E. 
E.  White,  was  injured  and  that  her  injuries  were  directly 
caused  by  reason  of  the  fact  that  she  made  the  trip  over  the 
route  by  way  of  Tyler  and  Lufkin,  and  that  she  would  not 
have  received  such  injuries  if  she  had  gone  the  route  by 
way  of  Texarkana,  then  you  will  find  for  the  plaintiff  on 
this  particular  charge  of  negligence."  The  terms  of  the 
charge  embrace  all  of  the  delays,  inconveniences  and  in- 
juries which  occurred  to  Mrs.  White  between  Lufkin  and 
Kirbyville  without  regard  to  the  negligence  of  those  car- 
riers which  transported  her  between  those  points.  The 
effect  of  the  charge  is  to  make  the  plaintiff  in  error  respon- 
sible for  whatever  occurred  upon  those  roads  the  same  as  if 
they  had  been  operated  by  this  company.  The  plaintiff's 
cause  of  action  rested  upon  the  proposition  that,  by  the 
misrepresentations  of  the  agent  at  Maude,  plaintiff  and  his 
family  were  caused  to  go  in  a  wrong  direction  on  the  rail- 
road of  the  plaintiff  in  error,  which  placed  them  in  a  posi- 
tion that  necessarily  caused  them  delays  and  inconvenience 
to  the  detriment  of  his  wife;  and  to  hold  the  St.  Louis  & 
Southwestern  Railroad  Company  liable  for  delays  on  other 
roads,  the  plaintiff  must  prove  that  such  delays  were  not 
caused  by  failure  of  such  other  roads  to  run  their  trains  on 
time  nor  by  other  negligence  of  said  railroad  companies. 

It  was  error  to  give  the  charge  complained  of,  for  which 
the  judgpients  of  the  district  court  and  court  of  civil  ap- 
peals are  reversed  and  the  cause  is  remanded. 
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ON  motion  for  rehearing. 

Counsel  for  the  railroad  company  suggest  that  the  opinion 
in  this  ease  is  susceptible  of  the  construction  that  this  court 
holds  that  a  ticket  agent  of  a  railroad  company  is  required 
to  give  information  concerning  the  route  to  be  taken  by  a 
passenger  beyond  the  line  of  the  road  for  which  he  is  agent. 
We  think  the  opinion  is  not  fairly  susceptible  of  that  in. 
terpretation,  but,  to  avoid  any  misunderstanding,  we  will 
state  that  the  authoritative  scope  of  the  opinion  is  confined 
to  the  conclusion  that  it  is  within  the  scope  of  the  authority 
of  one  who  sells  tickets  for  a  railroad  company  to  give  in- 
formation to  persons  purchasing  tickets  concerning  ^^®  the 
route  to  be  traveled  in  using  the  ticket,  and  when  an  agent 
undertakes  to  give  such  information,  his  principal  will  be 
responsible  if  he  should  mislead  the  passenger  to  his  in- 
jury. The  question  of  liability  of  a  railroad  company  for 
failure  of  its  agent  to  give  such  information,  on  request, 
is  not  passed  upon ;  it  was  not  in  the  case. 

Motion  for  rehearing  is  overruled. 


LIABILITY  OF  RAILROAD  COMPANIES  FOE  THE  NEGLI- 
GENCE, MISTAKES  AND  MISREPRESENTATIONS  OF 
TICKET   AGENTS. 

L  Where  Passenger  is  Ejected  from  Train  in  General. 

a.  Right  to  Rely  on  Statements  of  Agent,  638. 

b.  Rule  that  Ejection  is  Breach  of  Contract,  and  not  a  Tort,  639. 

c.  Rule  that  Ejection  is  a  Tort  which  Passenger  may  Resist,  639. 
n.    Where  Passenger  is  Ejected  from  Train. 

a.  His  Ticket  is  Apparently  Valid,  641. 

t.  Another  Agent  Informs  Him  of  Mistake,  641. 

c.  No  Ticket  Obtainable  Because  Office  Closed,  641. 

d.  Ticket  is  Lost,  642. 

e.  Traffic  Stopped  for  Repair  of  Road,  643. 

f.  Traffic  Stopped  Because  of  Quarantine,  643. 

g.  Train  Does  not  Stop  at  His  Destination,  643, 
,h.  He  Stops  Off  at  Intermediate  Station,  643. 

i.  Time  Limit  of  Ticket  has  Expired,  644. 
j.  Ticket  Signed  by  or  Describing  Another,  644. 
k.  Ticket  Unstamped,  Unsigned  or  Canceled,  645. 
1.  Return  Ticket  not  Indorsed  or  Validated,  645. 
in.  Where  Passenger  Ejected  from  Street-car,  645. 

I.  Where  Passenger  is  Ejected  from  Train,  in  GeneraL 
a.  Right  to  Rely  on  Statements  of  Agent. — A  railway  agent 
authorized  to  sell  tickets  over  its  lines  has  authority,  and  it  is  his 
duty,  to  furnish  to  intending  passengers  information  as  to.  the  proper 
trains  upon  which  to  travel,  the  time  of  their  arrival  and  departure. 
the  points  to  which  fhey  go  and  where  they  stop,  and  all  other  in- 
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formation  concerning  the  use  of  the  tickets;  and  if,  through  his  negli- 
gence, mistake  or  misdirection,  passengers  are  misled  into  taking, 
a  wrong  train,  or  in  taking  the  right  train  but  without  a  proper 
ticket,  which  results  in  their  having  to  pay  another  fare  or  in  being 
set  down  or  ejected  from  the  train  at  a  place  other  than  their  destina- 
tion, the  railway  company  is  answerable  therefor.  The  authorities 
are  not  in  harmony  as  to  the  nature  and  extent  of  the  liability,  but 
they  are  unanimous  in  holding  that  liability  of  some  sort  exists: 
See  the  principal  case;  South  &  North  Alabama  E.  R.  Co.  v.  Hoffman,. 
76  Ala.  492,  52  Am.  Eep.  349;  Burke  v.  Carlinville  Water  Co.,  176 
111.  555,  52  N.  E.  266;  Houston  etc.  Ry.  Co.  v.  White  (Tex.  Civ.  App.)^ 
61  S.  W,  436;  Turner  v.  Great  Northern  Ry.  Co.,  15  Wash.  213,  55  Am. 
St.  Rep.  883,  46  Pac.  243.  "The  carrier  cannot  shield  itself  from  the 
consequences  of  misconduct  or  mistake  on  the  part  of  one  of  its 
agents,  acting  within  the  scope  of  his  duties,  which  has  naturally 
betrayed  another  of  its  agents  into  the  final  act  of  injury  to  the 
passenger":  Louisville  etc.  R.  R.  Co.  v.  Hine,  121  Ala.  234,  25  South. 
857;  citing  Lake  Shore  R.  R.  Co.  v.  Fix,  88  Ind.  381,  45  Am.  Rep. 
464;  Head  v.  Georgia  Pac.  R.  R.  Co.,  79  Ga.  358,  11  Am.  St.  Rep. 
434,  7  S.  E.  217;  Murdock  v.  Boston  &  A.  R.  R.  Co.,  137  Mass.  293, 
50  Am.  Rep.  307;  Hufford  v.  Grand  Rapids  &  1.  R.  R.  Co.,  64  Mich. 
631,  8  Am.  St.  Rep.  859,  31  N.  W.  544. 

b.  Eule  that  Ejection  is  Breach  of'  Contract  and  not  a  Tort. — > 
Many  courts  take  the  view  that  a  railway  ticket  is,  as  between  the 
conductor  and  passenger,  conclusive  evidence  of  the  terms  of  the 
contract  of  carriage,  and  that  where,  through  the  mistake  or  negli- 
gence of  the  ticket  agent,  the  ticket  does  not  evince  the  right  of  the 
passenger  to  the  transportation  for  which  he  has  contracted  and  paid^ 
the  conductor  may  lawfully  eject  him  from  the  train  if  he  refuses 
to  pay  another  fare.  These  courts  hold  that  the  expulsion  from  the 
train,  in  the  absence  of  unnecessary  force,  is  not  actionable,  the 
remedy  of  the  passenger,  if  any,  being  an  action  for  breach  of  con- 
tract: Norton  v.  Consolidated  Ry.  Co.,  79  Conn.  109,  118  Am.  St.  Rep. 
132,  63  Atl.  1087;  Western  Maryland  R.  E.  Co.  v.  Schaun,  97  Md. 
563,  55  Atl.  701;  Dixon  v.  New  England  R.  R.  Co.,  179  Mass.  242,  6a 
N.  E.  581;  Brown  v.  Rapid. River  Ry.  Co.,  134  Mich.  591,  96  N.  W. 
925;  Shelton  v.  Erie  R.  R.  Co.,  73  N.  J.  L.  558,  118  Am.  St.  Rep.  704, 
66  Atl.  403,  9  L.  R.  A.,  N.  S.,  727;  Virginia  and  Southwestern  Ry. 
Cp.  V.  Hill,  105  Va.  729,  54  S.  E.  872,  6  L.  R.  A.,  N.  S.,  899;  McKay  v. 
Ohio  River  R.  R.  Co.,  34  W.  Va.  65,  26  Am.  St.  Eep.  913,  11  S.  E.  737, 
9  li.  R.  A.  132. 

c.  Bule  that  Ejectment  is  a  Tort  Which  Passenger  may  Eesist. 

The  correct  rule,  it  seems  to  us,  is  that  when  a  passenger,  not  through 
his  own  fault,  but  through  the  fault  or  mistake  of  a  ticket  agent, 
takes  a  wrong  train,  or  takes  the  right  train  but  with  a  defective 
ticket,  the  conductor  must  listen  to  his  reasonable  explanation  and 
permit  him  to  enjoy  the  transportation  for  which  he  has  contracted; 
and  if  the  conductor  will  not  heed  the  reasonable  explanation  of  the 
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passenger,  and  ejects  him  from  the  train  on  his  rcfuanl  or  inability 
to  pay  another  faro,  the  expulsion  is  a  tort  and  the  railroad  company 
must  respond  in  damages  therefor.  In  such  case  the  recovery  will 
include  compensation  for  the  indignity  heaped  upon  the  passenger, 
and  in  many  cases  will  embrace  smart  money  or  exemplary  damages. 
The  passenger,  having  in  good  faith  contracted  and  paid  for  trans- 
portation, has  a  right  to  ride,  and,  having  a  right  to  ride,  he  has  a 
right  to  demand  that  the  railroad  company  recognize  such  right.  If 
the  railroad  company,  through  its  conductor,  refuses  to  recognize  the 
rights  of  the  passenger,  and  lays  hands  on  him  to  expel  him  from  the 
train,  the  act  of  the  conductor  is  an  assault  which  the  passenger  has 
a  legal  right  to  resist.  There  is  some  doubt  as  to  the  extent  to  which 
he  may  carry  the  resistance,  but  surely  he  may  carry  it  to  any  extent 
short  of  a  criminal  breach  of  the  peace.  We  are  of  the  opinion  that 
ke  can  use  whatever  force  is  necessary  to  repel  the  attack  of  the 
conductor,  whether  such  force  be  great  or  small,  just  the  same  as  he 
might  in  self-defense  resist  an  unlawful  attack  elsewhere.  We  would 
not  be  understood  as  saying  that  he  ought  to  do  so,  but  as  affirming 
that  he  has  a  legal  right  to  do  so.  What  he  ought  to  do  and  what 
the  law  actually  requires  of  him  are  not  necessarily  identical.  The 
case  does  not  differ  from  other  controversies  into  which  parties  drift 
and  in  which  each  acts  at  his  peril.  In  their  eagerness  to  exonerate 
railway  corporations  courts  put  forward  the  argument  that  the 
passenger  should  submit  to  expulsion  rather  than  to  jeopardize  the 
peace  and  comfort  of  other  passengers.  The  fallacy  of  this  argument 
is  that  the  passenger  is  not  the  cause  of  the  disturbance,  but  that 
the  agents  of  the  railroad  cdmpany  are.  From  first  to  last  the  fault 
rests  with  the  company  and  its  agents,  and  no  principle  of  law  re- 
quires the  passenger  to  submit  to  imposition  or  extortion  in  order  to 
relieve  the  company  from  responsibility.  The  argument  that  tbo 
passenger  should  have  regard  for  the  safety  of  his  fellow-passengers 
and  submit  to  the  wrong  rather  than  create  any  disturbance  is  made 
to  obscure  the  real  issue  and  to  suggest  that  the  welfare  of  the  public, 
rather  than  the  welfare  of  the  railway  company,  is  what  is  sought: 
Hot  Springs  R.  E.  Co.  v.  Deloney,  65  Ark.  177,  67  Am.  St.  Rep.  913,  45 
S.  W.  351;  St.  Louis  S.  W.  E.  E.  Co.  v.  Furlow,  81  Ark.  496,  99  S.  W. 
689;  Elser  v.  Southern  Pae.  Co.  (Cal.  App.),  94  Pac.  852;  Georgia  E. 
R.  &  B.  Co.  V.  Dougherty,  86  Ga.  744,  22  Am.  St.  Rep.  499,  12  S.  E, 
747;  Indianapolis  St.  Ey.  Co.  v.  Wilson,  161  Ind.  153,  100  Am.  St. 
Rep.  261,  66  N.  E.  950,  67  N.  E.  993;  Evansville  &  T.  H.  R.  R.  Co.  v. 
Gates,  14  Ind.  App.  172,  41  N.  E.  712;  Ellsworth  v.  Chicago,  95  Iowa, 
98,  63  N.  W.  584,  29  It.  R.  A.  173;  Illinois  Cent.  R.  R.  Co.  v.  Harper, 
83  Miss.  560,  102  Am.  St.  Rep.  469,  35  South.  764,  64  L.  R.  A.  283; 
dissenting  opinion  in  Monnier  v.  New  York  etc.  R.  R.  Co.,  175  N.  Y. 
281,  96  Am.  St.  Rep.  619,  67  N.  E.  569,  62  L.  R.  A.  357;  Gulf  etc.  Ry. 
Co.  v.  Rather,  3  Tex.  Civ.  App.  72,  21  S.  W.  951;  Holden  v.  Rutland 
R.  R.  Co.,  72  Vt.  156,  82  Am.  St.  Rep.  926,  47  Atl.  403.  It  results  in 
the  rule,  approved  by  some  courts,  that  the  passenger  "should  either 
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pay  the  fare  demanded  or  quit  the  train;  and  in  either  case  he  ought 
to  recover,  as  a  part  of  his  damages,  reasonable  compensation  for  the 
indignity  put  upon  him  by  the  company  through  the  default  of  its 
«ervant.  But  he  can  add  nothing  to  his  claim  by  remaining  in  the 
ear  until  forcibly  ejected,  for  the  rule  under  which  he  is  ejected, 
"being  reasonable,  is  a  complete  protection  to  the  company  and  its 
servants  against  the  recovery  of  any  damages,  directly  or  indirectly, 
for  an  assault  made  necessary  by  his  own  obstinacy,  if  no  more 
violence  than  is  required  for  his  ejection  is  used":  See  the  note  to 
Commonwealth  v.  Power,  41  Am.  Dec.  475;  Kansas  City  etc.  R.  E. 
€0,  v.  Foster,  134  Ala.  244,  92  Am.  St.  Rep.  25,  32  South.  773;  Illinois 
Cent.  E.  R.  Co.  v.  Jackson,  117  Ky.  900,  79  S.  W.  1187;  Kreuger  v. 
Chicago  etc.  Ry.  Co.,  68  Minn.  445,  64  Am.  St.  Rep.  487,  71  N.  W.  683. 

n.    Where  Passenger  is  Ejected  from  Train. 

a.  His  Ticket  is  Apparently  Valid. — Probably  all  authorities  will 
toncede  where  a  passenger  presents  to  a  conductor  a  ticket  which  is 
apparently  valid  and  good  on  its  face,  which  the  conductor  refuses  to 
accept,  the  passenger  may  lawfully  refuse  to  leave  the  car  and  resist 
any  efforts  on  the  part  of  the  railway  employes  to  eject  him  from 
the  train.  It  follows  that  he  may  recover  for  an  expulsion  made 
under  such  circumstances,  and  it  is  no  defense  on  the  part  of  the 
railway  company  to  say  that  he  could  have  avoided  the  expulsion  by 
the  payment  of  another  fare.  The  law  does  not  require  a  person  to 
submit  to  an  extortion  in  order  to  relieve  the  extortioner  from  the 
consequences  of  his  act:  Jeffersonville  R.  R.  Co.  v.  Rogers,  28  Ind. 
1,  92  Am.  Dec.  276;  Atchison  etc.  R.  R.  Co.  v.  Dickerson,  4  Kan.  App. 
345,  45  Pac.  975;  Hufford  v.  Grand  Rapids  etc.  Ry.  Co.,  53  Mich.  118, 
18  N.  W.  580;  Arnold  v.  Rhode  Island  Co.  (R.  I.),  66  Atl.  60;  New 
York  etc.  R.  R.  Co.  v.  Winter's  Admr.,  143  U.  S.  60,  2  Sup.  Ct.  Rep. 
356,  36  L.  ed.  71;  Erie  R.  R.  Co.  v.  Littell,  63  C.  C.  A.  44,  128  Fed.  546. 

b.  Another  Agent  Informs  Him  of  Mistake. — Misinformation  given 
by  an  agent  of  a  railway  company  cannot  be  made  the  basis  of  a 
cause  of  action  where  correct  information  is  given  by  another  agent 
to  the  passenger  before  he  starts  upon  his  contemplated  journey. 
Thus  where  the  mistake  of  a  passenger  in  getting  on  a  train  which 
does  not  stop  at  his  destination  is  induced  by  the  company's  agent, 
and  he  is  compelled  to  pay  extra  fare,  such  fare  is  a  proper  element 
of  damages  in  addition  to  other  injuries  he  may  sustain.  But  if  after 
boarding  the  train,  and  before  it  starts,  correct  information  is  afforded 
him,  by  the  announcement  of  the  brakeman  or  otherwise,  such  as  a 
reasonably  prudent  man  would  not  ignore,  he  cannot  thereafter  rely 
upon  the  incorrect  statements  of  the  agent:  Atchison  etc.  R.  R.  Co. 
V.  Gants,  38  Kan.  608,  5  Am.  St.  Rep.  780,  17  Pac.  54. 

c.  No  Ticket  Obtainable  Because  Oflace  Closed. — ^It  is  universally 
admitted  that  a  carrier  may  adopt  reasonable  regulations  to  facilitate 
the  dispatch  of  its  business,  and  may  insist  upon  a  compliance  there- 
with by  the  traveling  public;  but  the  carrier  is  bound  to  afford  reason- 
Am.  St.  Rep.,  Vol.  122 — 41 
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able  facilities  to  make  possible  a  compliance  with  its  regulations.  A 
railroa<l  company  may  charge  a  higher  rate  of  fare  to  one  who  paya 
the  conductor  of  a  train  than  to  one  who  buys  a  ticket,  provided  it 
•xtends  ample  facilities  to  all  travelers  who  desire  to  procure  tickets. 
If,  however,  a  passenger  is  unable  to  procure  a  ticket  through  the 
fault  of  the  company,  he  may  take  passage  on  the  train,  and  upon 
a  tender  of  the  ticket  fare  will  be  entitled  to  all  the  rights  that  a 
ticket  would  confer  on  him.  Upon  a  tender  of  fare  under  such  cir- 
cumstances, the  relation  of  carrier  and  passenger  obtains,  and  the 
company  has  no  right  to  eject  him  or  deny  him  passage  because  with- 
out a  ticket:  Southern  Ry.  Co.  v.  "Wood,  114  Ga.  140,  39  S.  E.  894,  55 
L.  E.  A.  536;  Chicago  etc.  R.  R.  Co.  v.  Graham,  3  Ind.  App.  28,  29  N. 
E.  170;  Cleveland  etc.  Ry.  Co.  v.  Beckett,  11  Ind.  App.  547,  39  N.  E. 
429.  And  yet  it  has  been  held  that  a  passenger  who  is  unable  to 
procure  a  ticket  before  the  starting  of  a  train  because  the  ticket 
office  is  not  open  for  the  full  time  specified  by  law,  may  rightfully 
be  expelled  from  the  train  on  declining  to  pay  more  than  the  regular 
ticket  fare,  notwithstanding  he  explains  the  circumstances  to  the  con- 
ductor and  is  corroborated  in  his  statements  by  other  passengers: 
Monnier  v.  New  York  etc.  R.  R.  Co.,  175  N.  Y.  281,  96  Am.  St.  Rep. 
619,  67  N.  E.  569,  62  L.  R.  A.  357.  This  manifestly  unreasonable  con- 
clusion was  dissented  from  by  Justices  Bartlett  and  Cullen,  Justice 
Bartlett  saying:  "The  argument  on  behalf  of  the  defendant  and  ap- 
pellant ia,  in  brief,  that  the  plaintiff  should  have  paid  the  extra  fare 
penalty  or  left  the  train  when  requested  to  do  so  by  the  conductor, 
relying  in  either  event  upon  his  legal  remedy;  that  the  violence  and 
indignity  visited  upon  the  plaintiff  were  of  his  own  seeking  and  he 
cannot  recover  damages  therefor.  This  is  not  the  law.  The  defendant 
and  plaintiff  were  each  bound  in  the  emergency  to  determine  the 
character  of  his  or  its  legal  rights,  as  it  frequently  happens  that 
parties  drifting  into  a  legal  controversy  are  driven  to  decide  this 
question  at  their  peril.  Much  has  been  said  as  to  the  good  taste  of 
plaintiff  in  resisting  so  slight  an  invasion  of  his  legal  rights  as  was 
involved  in  the  collection  of  the  extra  fare  penalty.  The  matter  of 
good  taste  is  wholly  aside  from  the  questions  presented  by  this  ap- 
peal; courts  do  not  sit  to  enforce  duties  of  imperfect  obligation.'* 
Justice  Cullen  said:  "I  agree  with  Judge  Bartlett  that  each  party 
was  bound  to  know  and  to  determine  for  itself  its  legal  rights,  and 
also  that  if  the  plaintiff  was  within  his  legal  rights  he  was  justified 
in  resisting  any  attempt  to  remove  him  from  the  cars.  The  question, 
AS  is  said  by  Judge  Bartlett,  is  not  one  of  good  taste  (though  I  deny 
that  good  taste  requires  a  passenger  to  submit  to  an  imposition  or 
unlawful  exaction),  but  of  legal  right." 

d.  Ticket  is  Lost. — Where  a  passenger  loses  his  ticket,  he  can- 
not establish  a  right  to  transportation  by  making  proof  to  the  con- 
ductor that  he  has  purchased  a  ticket  but  has  lost  it.  This  is  true 
although  such  proof  includes  the  testimony  of  another  employ6  on 
the  train  to  the  effect  that  the  passenger  just  showed  the  ticket  to 
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him  and  that  as  he  handed  it  back  the  wind  blew  it  away:  Harp  v. 
Southern  Ey.  Co.,  119  Ga.  927,  100  Am.  St.  Rep.  212,  47  S.  E.  206. 
And  the  advice  of  a  ticket  agent  to  a  passenger  who  has  lost  his 
ticket  that  he  ride  without  one,  for  the  conductor  will  make  it  all 
right,  does  not  bind  the  carrier:  Texas  etc.  By.  Co.  v.  Smith,  38  Tex. 
Civ.  App.  4,  84  S.  W.  852. 

e.  Traf5.c  Stopped  for  Repair  of  Road. — ^If  a  ticket  seller,  author- 
ized to  sell  tickets  for  several  railway  corporations,  in  response  to  an 
inquiry  made  before  purchasing  a  ticket  over  a  designated  line,  repre- 
sents that  such  line  will  carry  the  intending  purchaser  to  his  place 
of  destination  at  a  time  stated,  whereas,  through  a  previous  accident, 
such  line  was  out  of  repair  and  unable  to  send  trains  to  such  place, 
the  corporation  whose  tickets  are  sold  with  such  misrepresentation 
is  answerable  to  the  purchaser  for  damages  resulting  to  him:  Turner 
V.  Great  Northern  Ey.  Co.,  15  Wash.  213,  55  Am.  St.  Eep.  883,  46 
Pac.  243. 

f.  Traffic  Stopped  Because  of  Quarantine. — And  a  passenger  may 
maintain  an  action  against  a  railway  company  for  damages  sustained 
from  quarantine  regulations,  under  a  declaration  alleging  that  the  com- 
pany's agents  informed  him  that  he  could  go  through  to  his  destina- 
tion on  the  ticket  sold  him  without  hindrance  from  quarantine  regula- 
tions, that  he  relied  upon  such  statements,  that  such  agent  knew 
that  quarantine  regulations  were  then  in  force,  that  he  never  signed 
nor  assented  to  the  stipulations  in  his  ticket,  did  not  know  of  their 
existence,  and  that  he  was  prevented  from  reaching  his  destination 
by  quarantine  officers  and  employes  of  the  railroad  company:  St.  Clair 
V.  Kansas  etc.  E.  E.  Co.,  76  Miss.  473,  71  Am.  St.  Eep.  534,  24  South. 
904. 

g.  Train  Does  not  Stop  at  His  Destination. — An  intending  passen- 
ger, who  inquires  at  a  railway  station  of  the  ticket  agent  whether 
a  train  stops  at  a  particular  station,  and  also  of  the  brakeman  ap- 
parently in  charge  of  the  train,  has  the  right  to  rely  upon  the  repre- 
sentations and  replies  made  by  these  employes,  and  hence  to  purchase 
a  ticket  and  go  upon  the  train  for  the  purpose  of  being  transported 
to  such  station.  If  the  conductor  compels  him  to  leave  the  train 
because  it  does  not  atop  at  that  station,  his  expulsion  is  wrongful,  and 
he  may  recover  damages,  which  will  include  compensation  for  humilia- 
tion and  injured  feelings,  and  in  a  proper  case  exemplary  damages; 
Kansas  City  etc.  E.  E.  Co.  v.  Little,  66  Kan.  378,  97  Am.  St.  Eep. 
376,  71  Pac.  820,  61  L.  E.  A.  122;  McDonald  v.  Central  E.  E.  Co.,  72 
N.  J.  L.  280,  111  Am.  St.  Eep.  672,  62  Atl.  405;  International  etc. 
E.  R.  Co.  V.  Smith  (Tex.  Civ.  App.),  90  S.  W.  709. 

h.  He  Stops  Off  at  Intermediate  Station. — When  a  ticket  agent  or 
a  conductor  represents  to  a  passenger  that  he  can  stop  off  at  an 
intermediate  station  and  resume  his  journey  on  a  later  train  without 
payment  of  any  further  fare,  and  the  passenger  in  good  faith  acts 
upon  this  information,  and  does  as  directed,  the  railway  company  is 
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bound  by  the  statements  of  its  agents,  and  a  conductor  on  a  subse- 
quent train  cannot  reject  his  ticket  and  rightfully  eject  him  for  a 
refusal  to  pay  another  fare:  Burnham  v.  Grand  Trunk  Ry.  Co.,  63 
Me.  298,  18  Am.  Rep.  220;  Tarbell  v.  Northern  Cent.  Ry.  Co.,  24  Hun, 
51;  New  York  etc.  R.  R.  Co.  v.  Winter's  Admr.,  143  U.  S.  60,  12  Sup.  Ct. 
Rep.  356,  36  L.  ed.  71. '  A  contrary  view,  however,  seems  to  be  taken 
in  Petrie  v.  Pennsylvania  R.  R.  Co.,  42  N.  J.  L.  449. 

i.  Time  Limit  of  Ticket  Expired. — It  has  been  ailirmed  that  a  per- 
son on  a  railroad  train  who  refuses  to  pay  fare  other  than  to  tender 
to  the  conductor  a  limited  ticket,  which,  on  its  face,  shows  that  it  has 
expired,  may  be  lawfully  expelled  from  the  train,  although  he  has 
paid  for  the  ticket  the  full  rate  asked  by  the  railroad  company  for 
an  unlimited  ticket:  Shelton  v.  Erie  R.  R.  Co.,  73  N.  J.  L.  558,  118 
Am.  St.  Rep.  704,  66  Atl.  403,  9  L.  R.  A.,  N.  S.,  727.  This  rule  is  not 
unreasonable,  provided  the  passenger  has  actual  notice  when  buying 
the  ticket  that  the  time  limit  has  expired,  and  perhaps  in  such  a 
case  he  could  not  establish  a  right  to  ride  upon  the  ticket  by  showing 
to  the  conductor  that  the  ticket  agent  had  assured  or  agreed  with  him 
that  the  ticket  would  be  honored:  Gulf  etc.  Ry.  Co.  v.  Daniels  (Tex. 
Civ.  App.),  29  S.  W.  426;  Hall  v.  Memphis  &  C.  R.  Co.,  15  Fed.  57. 
But  as  a  general  rule,  where  a  passenger  applies  for  a  ticket,  and 
through  the  fault  of  the  ticket  agent  is  given  one  on  which  the  time 
limit  has  expired,  or  will  expire,  before  the  completion  of  the  journey, 
in  consequence  of  which  the  holder  is  ejected  from  the  train,  the 
railway  company  is  liable  to  him,  even  in  punitive  damages,  if  the 
circumstances  attending  the  expulsion  are  aggravated:  Callaway  v. 
Mellett,  15  Ind.  App.  366,  57  Am.  St.  Rep.  238,  44  N.  E.  198;  Ells- 
worth V.  Chicago  etc.  Ry.  Co.,  95  Iowa,  98,  63  N.  W.  584,  29  L.  R.  A. 
173;  Louisville  etc.  R.  R.  Co.  v.  Gaines,  99  Ky.  411,  59  Am.  St.  Rep. 
465,  36  S.  W.  174;  Trice  v.  Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  271,  21 
S.  E.  1022. 

J.  Ticket  Signed  by  or  Describing  Another. — When  a  ticket  agent 
sells  a  ticket  to  a  woman  with  knowledge  that  it  is  intended  for  her 
mother,  and  represents  that  if  executed  by  the  daughter  it  can  be 
used  by  the  mother  and  that  it  need  not  be  signed  by  the  mother 
nor  suit  her  description,  the  railway  company  is  liable  for  the  refusal 
of  its  train  employes  to  honor  the  ticket:  Southern  Pac.  Co.  v.  Bailey 
(Tex.  Civ.  App.),  91  S.  W.  820.  But  it  has  been  held  that  a  woman 
may  lawfully  be  ejected  from  the  train  when  she  insists  on  riding 
on  a  mileage-book  made  out  in  the  name  of  "Mr.  H.  M.  P.,"  not- 
withstanding she  explains  to  the  conductor  that  these  are  the  initials 
of  her  name,  and  that  the  "Mr."  is  due  to  a  mistake  of  the  railway 
agent:  Parish  v.  Ulster  etc.  R.  B.  Co.,  90  N.  Y.  Supp.  1000.  A  railroad 
company  is  bound  to  accept  a  ticket  tendered  by  a  woman  whose 
husband  signed  it  in  his  own  name,  where  it  was  sold  to  him  for  her 
by  an  agent  who  represented  that  he  could  sign  it  and  that  her 
signature  was  unnecessary:  Mexican  Cent.  Ry.  Co.  v.  Goodman  (Tex. 
Civ.  App.),  43  S.  W.'  580. 
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k.  Ticket  Unstamped,  Unsigned  or  Canceled. — A  railway  com- 
pany has  no  right  to  eject  a  passenger  from  its  cars  because  his  ticliet 
is  not  stamped  and  his  signature  propertly  attested,  where  the  omis- 
sion to  so  stamp  and  attest  is  due  to  the  failure  of  its  ticket  agents 
to  comply  with  its  own  regulations.  A  company  cannot  urge  the 
error  of  its  agent  as  an  excuse  for  disregarding  its  own  ticket,  nor  as 
a  ground  for  relief  from  damages,  general  or  punitive,  for  ejecting  a 
a  passenger  from  its  cars:  Head  v.  Georgia  Pae.  Ey.  Co.,  79  Ga.  358, 
11  Am.  St.  Eep.  434,  7  S.  E.  217,  questioned  in  Gulf  etc.  Ry.  Co.  v, 
St.  John,  13  Tex.  Civ.  App.  257,  35  S.  W.  501.  And  if  a  ticket  agent 
sells  a  punched  or  canceled  ticket,  assuring  the  purchaser  that  it  is 
good,  when  in  fact  it  is  not,  and  the  passenger  is  expelled  for  non- 
payment of  fare,  he  may  recover  damages  from  the  carrier:  Murdock 
V.  Boston  etc.  R.  R.  Co.,  137  Mass.  293,  50  Am.  St.  Rep.  307;  HufEord 
V.  Grand  Rapids  etc.  R,  E.  Co.,  64  Mich.  631,  8  Am.  St.  Rep.  859,  31  N. 
W.  544. 

1.  Return  Ticket  not  Indorsed  or  Validated. — Where  a  ticket  agent 
wrongfully  refuses  to  indorse,  validate  or  exchange  a  return  ticket, 
and  the  passenger,  having  done  all  that  he  can  to  comply  with  the 
regulations  adopted  by  the  carrier  for  the  indorsement  or  validation  of 
return  tickets,  takes  passage  on  a  train  from  which  the  conductor 
expels  him,  because  hia  ticket  is  not  validated  or  indorsed,  he  may 
recover  damages  for  the  expulsion:  Pittsburgh  etc.  Ry.  Co.  v.  Street, 
26  Ind.  App.  224,  59  N.  E.  404;  Missouri  Pac.  Ry.  Co.  v.  Martino, 
2  Tex.  Civ.  App,  634,  18  S.  W.  1066,  21  S.  W.  781;  Russell  v.  Missouri 
etc,  Ry.  Co.,  12  Tex.  Civ.  App.  627;  Texas  &  Pac.  Ry.  Co.  v.  Payne,  99 
Tex.  40,  ante,  p.  631,  87  S.  W.  30,  70  L,  E.  A.  946;  contra,  McGhee  v. 
Eeynolds,  129  Ala.  540,  29  South.  916.  The  same  is  true  where  the 
ticket  agent  is  absent  from  the  office,  and  it  is  therefore  impossible  for 
the  passenger  to  obtain  an  indorsement  of  hia  ticket:  Southern  Ey. 
Co.  V.  Wood,  114  Ga.  140,  39  8,  E,  894,  55  L.  E.  A.  536. 

m.    Where  Passenger  Ejected  from  Street-car. 

Some  courts  hold  that  where  a  passenger  on  a  street-car  asks  for 
a  transfer  over  a  connecting  line,  and  through  the  mistake  or  negli- 
gence of  the  conductor  is  given  a  transfer  which  does  not  entitle  him 
to  ride  over  the  connecting  line,  he  has  no  right  to  resist  expulsion 
from  a  car  on  the  latter  line  when  the  conductor  thereon  refuses  to 
honor  the  transfer  or  to  accept  his  explanation.  His  remedy,  accord- 
ing to  this  notion  of  the  law,  is  not  by  refusing  to  pay  fare  and  re- 
sisting expulsion,  but  by  leaving  the  car,  or  paying  a  new  fare,  and 
commencing  an  action  against  the  railway  company  for  a  breach  of  its 
contract  to  give  a  proper  transfer:  Norton  v.  Consolidated  Ey.  Co.,  79 
Conn.  109,  118  Am.  St.  Eep.  132,  63  Atl.  1087;  Kiley  v.  Chicago  City 
Ey.  Co.,  189  HI,  384,  82  Am.  St.  Eep.  460,  59  N.  E.  794,  52  L  E.  A. 
626;  Bradshaw  v.  South  Boston  E.  E.  Co.,  135  Mass.  407,  46  Am.  Eep, 
481;  Crowley  v.  Pitchburg  etc  Ey.  Co.,  185  Mass.  279,  70  N.  E.  56. 
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This  obviously  unjust  and  unreasonable  rule  is  repudiated  by  many 
courts.  They  hold  that  where  a  conductor  on  a  street-car,  through 
mistake  or  negligence,  gives  a  passenger  a  transfer  -which  does  not 
evidence  his  right  to  ride  on  the  connecting  line,  the  conductor  on  the 
latter  line  must  accept  his  reasonable  explanation.  If  he  refuses  to 
do  so,  and  expels  the  passenger  upon  his  refusal  to  pay  a  second  fare, 
the  railway  company  becomes  liable  for  all  damages  proximately  due 
to  the  wrongful  expulsion:  Georgia  Ey.  &  Elec.  Co.  v.  Baker,  125  Ga. 
562,  114  Am.  St.  Rep.  246,  54  S.  E.  639,  7  L.  R.  A.,  N.  S.,  103; 
Indianapolis  St.  Ry.  Co.  v.  Wilson,  161  Ind.  153,  100  Am.  St.  Rep.  261, 
66  N.  E.  950,  67  N.  E.  993;  Citizens'  St.  R.  R.  Co.  v.  Clark,  33  Ind. 
App.  190,  104  Am.  St.  Rep.  249,  71  N.  E.  53;  Memphis  St.  Ry.  Co.  v. 
Graves,  110  Tenn.  22,  100  Am.  St.  Rep.  803,  75  S.  W.  729. 

"To  require  a  passenger,  who  has  made  a  valid  contract  for  trans- 
portation and  paid  the  requisite  fare,  to  retire  from  the  car  and  sus- 
pend his  journey  because  of  an  original  defect  in  the  ticket  furnished 
him  by  the  company's  agent,  is  to  visit  the  wrong  of  the  offender 
upon  the  offended.  It  is  to  make  the  rightful  passenger  suffer  for  the 
fault  of  the  carrier,  and  that,  too,  in  the  latter 's  interest.  This  court 
will  not  yield  its  assent  to  a  result  so  unjust  and  oppressive.  The 
plaintiff  had  a  right  to  believe  that  the  transfer  ticket  was  all  that  it 
should  be.  With  it  he  diligently  sought  and  promptly  entered  the 
first  transfer  car,  and,  upon  being  challenged  by  the  conductor  of  that 
car  as  too  late  to  use  the  ticket,  he  made  a  fair  and  reasonable  state- 
ment, showing  that  he  had  just  left  the  first  car,  and  that  the  first 
conductor  must  have  wrongfully  indicated  the  hour  of  issuance  on  the 
face  of  the  ticket.  He  owed  the  company  no  other  duty,  and  his  ex- 
pulsion, under  such  circumstances,  was  a  tortious  breach  of  contract 
for  which  he  became  entitled  to  recover  all  approximately  resulting 
damages,  including  those  for  humiliation  and  mortification,  if  such 
were  in  fact  sustained":  O'Rourke  v.  Citizens'  St.  Ry.  Co.,  103  Tenn. 
124,  76  Am.  St.  Rep.  639,  52  S.  W.  872,  46  L.  R.  A.  614. 

And  when  a  passenger  on  a  street  railway  in  good  faith  accepts  a 
transfer,  he  is  not  bound  to  stop  and  scrutinize  it  to  see  that 
no  mistake  has  been  made;  he  has  a  right  to  assume  that  the  conductor 
has  given  him  a  proper  transfer:  Memphis  Street  Ey.  Co.  v.  Graves, 
110  Tenn.  232,  100  Am.  St.  Rep.  803,  75  S.  W.  729.  To  quote  from 
Indianapolis  St.  Ry.  Co.  v.  Wilson,  161  Ind.  153,  100  Am.  St.  Rep. 
261,  66  N.  E.  950,  67  N.  E.  993:  "The  latter  cases,  in  effect,  affirm 
that  the  ticket  is  only  the  evidence  of  the  contract  as  made  between 
the  passenger  and  the  carrier,  and  if  it  fails  to  disclose  the  true  con- 
tract, its  infirmity  or  fault  in  this  respect  must  be  charged  to  the 
carrier,  and  the  latter  is  liable  for  the  natural  consequences  resulting 
by  reason  of  the  defects  in  the  ticket  due  to  the  negligence  of  its 
agents.  They  affirm  the  rule  that  inasmuch  as  the  passenger  is 
neither  required  under  the  law,  nor  in  fact  permitted,  to  print,  write 
or  stamp  the  ticket,  or  to  have  anything  to  do  whatever  with  its 
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preparation,  this  privilege  or  right  being  reserved  by  tlie  carrier  to 
itself,  therefore  the  passenger  has  the  right,  to  believe,  or  presume,  in 
the  absence  of  proof  to  the  contrary,  that  the  ticket  furnished  and  de- 
livered to  him  is  a  correct  expression  of  the  contract  as  made  between 
iiim  and  the  carrier,"  citing  numerous  authorities. 


BOURLAND  v.  CHOCTAW,  OKLAHOMA  AND  GULF 
RAHiWAY  COMPANY. 

[99  Tex.  407,  90  S.  W.  483.] 

CABRIERS — Special  Damages — Notice. — The  rule  that  dam- 
ages of  a  special  or  exceptional  kind  for  delay  in  the  shipment  of 
goods  cannot  be  recovered,  in  the  absence  of  notice  to  the  carrier  at 
the  time  of  making  the  contract  of  carriage  of  the  particular  condi- 
tion under  which  damages  are  likely  to  arise  as  the  result  of  delay, 
is  not  unbending  nor  applicable  to  every  case.     (p.  649.) 

CABBIERS — ^Delay  in  Delivering  Cattle  Feed — Notice. — ^If  a 
carrier,  after  having  transported  cattle  feed  to  its  destination,  is 
then  first  notified  by  the  consignee  that  he  is  out  of  feed  for  his 
stock  and  must  have  prompt  delivery,  the  carrier  is  liable  for  sub- 
sequent negligence  in  delivering  the  feed.     (p.  652.) 

Bowman  &  Merrill,  Barefoot  &  Carmichael  and  Potter 
&  Potter,  for  the  plaintiff  in  error. 

N.  H.  Lassiter,  Robert  Harrison  and  Browning,  Madden 
&  Truelove,  for  the  defendant  in  error. 

^^  WHiLIAMS,  A.  J.  Plaintiff  in  error  recovered  in  the 
district  court  a  judgment  against  defendant  in  error  for 
damages  resulting  to  his  cattle  from  delay  on  the  part  of 
the  railway  company  in  delivering  at  destination  cotton 
seed  cake,  purchased  by  plaintiff  in  error  at  Little  Rock, 
Arkansas,  and  shipped  over  the  line  of  defendant  in  error 
to  Washita,  Oklahoma  Territory,  to  be  fed  to  the  cattle 
which  were  being  fattened  at  the  latter  point.  On  the 
appeal  of  defendant  the  court  of  civil  appeals  held  that  the 
character  of  damages  stated  was  not  recoverable,  reversed 
the  judgment  of  the  district  court,  and  rendered  in  favor 
of  plaintiff  in  a  small  amount  for  the  value  of  some  of  the 
cake  ruined  in  transportation. 

The  facts  alleged  and  proved  by  plaintiff  to  sustain  his 
claim  are  that  he  was  fattening  for  market  six  hundred  and 
twelve  beef  cattle  near  Washita,  and,  anticipating  that  his 
supply  of  feed  would  soon  be  exhausted,  he  purchased  and 
•delivered  to  defendant,  on  the   eighteenth  day  of  April, 
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1902,  at  Little  Rock,  two  carloads  of  cotton  seed  cake  for 
transportation  to  Washita.  No  notice  was  given  to  defend- 
ant, at  that  time,  of  the  purpose  for  which  the  cake  was 
needed,  and  of  the  damage  to  result  from  delay  in  deliver- 
ing it  at  Washita,  but  the  cars  were  promptly  carried  and 
arrived  at  Washita  on  the  twenty-first  day  of  April;  and, 
up  to  this  point  in  the  transactions,  there  is  no  complaint 
of  the  action  of  defendant.  The  uncontradicted  evidence 
is  to  the  effect  that  on  the  21st  of  April,  the  day  on  which 
the  cars  reached  Washita,  an  agent  of  plaintiff  applied 
to  defendant's  station  agent  there  for  the  cake,  and  stated 
to  him  that  ''they  were  clean  out  of  feed,  and  that  they  had 
to  have  the  cotton  seed  cake,  as  they  had  about  six  hun- 
dred cattle  on  full  feed,  and  it  meant  a  great  loss  to  them 
by  not  receiving  the  cotton  seed  cake  as  ordered."  The- 
witness  who  testified  to  this  fact  stated  that  the  conversa- 
tion was  between  plaintiff's  agent,  the  station  agent  and 
"the  conductor,"  and  other  parts  of  the  record  indicate 
that  the  conductor  referred  to  was  the  one  in  charge  of  the 
train  in  which  the  cars  in  question  were  carried,  from  which 
the  inference  arises  that  the  cake  was  then  at  the  point 
where  it  should  have  been  delivered  and  in  control  of  de- 
fendant's agent  there.  It  was  not  delivered,  owing,  no 
doubt,  to  the  fact  shown  that  this  agent  absconded  on  the 
same  day.  By  some  mistake  the  cars  were  sent  out  on  an- 
other railroad,  and  were  not  recovered  and  the  cake  was  not 
delivered  until  May  16th,  notwithstanding  plaintiff  and  his 
agent,  from  day  to  day,  repeated  the  notice  given  and  the 
demand  for  delivery.  The  plaintiff's  supply  of  food  for 
the  cattle  was  exhausted  about  the  time  the  cake  should 
have  been  delivered,  and  he  could  not  otherwise  obtain  sus- 
tenance for  the  animals,  in  consequence  of  which  they  were 
greatly  depreciated  in  value. 

The  trial  court  instructed  the  jury,  in  substance,  that  the 
loss  thus  "^^^  sustained  might  be  recovered  "if  defendant's 
agent  at  said  station  of  Washita  was  advised  by  plaintiff 
or  his  agent,  before  or  at  the  time  of  the  arrival  of  said 
cotton  seed  cake  at  said  station,  and  while  the  same  was 
still  in  charge  of  the  agent  at  said  station  of  Washita,  that 
said  cotton  seed  cake  was  being  shipped  for  the  purpose 
of  feeding  said  cattle,  and  that  it  was  necessary  for  it  to  be 
promptly  delivered,  or  said  cattle  would  be  without  feed,. 
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and  that  damage  would  result  to  plaintiff  therefrom";, 
and  if  defendant  negligently  failed  to  make  the  delivery 
after  receiving  such  notice,  limiting  the  damages  to  such  aa 
accrued  after  the  time,  subsequent  to  the  receipt  of  the  no- 
tice, when  defendant  could  have  made  the  delivery  by  the 
use  of  ordinary  care. 

The  court  of  civil  appeals  felt  constrained,  by  the  de- 
cisions of  this  court  in  the  case  of  Missouri,  Kansas  &  Texas 
Railway  Company  against  Belcher,  88  Tex.  549,  32  S.  W. 
518,  89  Tex.  428,  35  S.  W.  6,  92  Tex.  593,  50  S.  W.  559,  to 
hold  that  damages  of  the  character  claimed  were  not  re- 
coverable because  notice  of  the  peculiar  state  of  facts  un- 
der which  they  might  arise,  as  a  consequence  of  delay  in 
the  transportation  and  delivery,  was  not  given  to  the  de- 
fendant before  or  at  the  time  of  the  making  of  the  contract 
of  carriage.  It  is  true  that  the  statement  in  Hadley  v. 
Baxendale,  9  Ex.  341,  3  C.  L.  R.  517,  23  L.  J.  Ex.  179,  18 
Jur.  358,  2  Week.  Rep.  302,  and  in  the  many  cases  following 
it,  of  the  rule  for  the  recovery  of  damages  of  a  special  or 
exceptional  kind  for  the  breach  of  a  contract  for  the  de- 
livery of  property,  includes,  as  essential  to  liability  there- 
for, notice,  at  the  time  of  the  making  of  the  contract,  to 
the  party  bound  to  deliver,  of  the  peculiar  conditions  under 
which  such  damages  are  likely  to  result  from  the  breach; 
and  the  formula  seems  sometimes  to  have  been  applied  as 
rigidly  as  if  it  were  a  rule  prescribed  by  legislative  act. 
Its  operation  has  generally  been  wise  and  just,  and  it  is 
only  when  it  is  made  the  exclusive  rule  in  cases  in  which 
the  reasons  underlying  it  do  not  make  it  applicable  that 
it  fails  to  meet  the  demands  of  substantial  justice.  The 
truth  that  it  is  not  to  be  regarded  as  an  exclusive  rule  for 
the  measure  of  damages  in  all  cases  of  breach  of  contract 
for  the  delivery  of  property  has  been  expressed  many  timea 
by  eminent  jurists.  Thus,  in  Newport  Dock  Company  v, 
Wilson,  L.  R.  1  Ex.  177,  Chief  Baron  Pollock  said  of  it: 
"It  is  quite  true  that  the  case  is  not  applicable  to  and  does 
not  decide  every  case.  No  rule,  no  formula,  could  do  that. 
No  precise,  positive  rule  can  embrace  all  cases." 

In  most  of  the  decisions  the  question  as  to  the  exact  time 
when  the  notice  should  have  been  given  has  not  received 
much  attention,  there  being  no  difficulty  arising  from  the 
fact  that  it  was  given  after  the  contract  was  made,  but  be- 
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fore  the  damage  resulted.  But  in  some  cases  it  has  been 
attempted  to  establish  the  right  to  damages  beyond  those 
which  would  ordinarily  arise  from  the  breach  of  the  con- 
tract in  the  particular  case  by  showing  notice  of  the  special 
circumstances  after  the  making  of  the  contract  and  before 
the  breach;  and,  although  there  was  an  intimation  by  one 
of  the  judges  in  Gee  v.  Lancashire  &  V.  Ry.  Co.,  6  Hurl 
&  N.  217,  that  such  notice  ought  to  be  held  to  be  effectual 
for  the  purpose,  the  decisions  have  been  to  the  contrary  in 
cases  of  this  character  which  have  come  to  our  attention, 
where  it  became  necessary  to  pass  upon  the  point:  Jordan 
V.  Patterson,  67  Conn.  473,  35  Atl.  521;  Ligon  v.  Missouri 
Pac.  Ry.  Co.,  3  Willson's  App.  Civ.  Cases,  sec.  1;  1  Sedg- 
wick on  Damages,  *^**  sec.  158.  The  principle  of  these  de- 
cisions is  that  the  party  undertaking  the  delivery  is  held 
to  assume,  when  he  makes  his  contract,  a  liability  only  for 
those  damages  which  would,  in  the  usual  and  ordinary 
course  of  things,  result  from  his  failure  to  perform,  because 
it  is  only  these  that  he  is  required  to  foresee,  unless  it  is 
shown  that  knowledge  of  an  unusual  situation  of  the  other 
party,  in  which  extraordinary  injury  may  be  caused  by  non- 
delivery, has  been  brought  to  his  attention,  and  that  he 
has  contracted  -  with  reference  thereto.  In  other  words,  it 
is  held  that  the  rights  and  liabilities  of  the  parties  are  fixed 
by  the  contract  and  the  circumstances  known  to  them 
when  it  is  made,  and  cannot  be  increased  by  notice  of 
other  facts  subsequently  given.  The  reasons  which  have 
been  given  for  this  are  well  condensed  by  Judge  Denman 
in  the  Belcher  case  (89  Tex.  428,  35  S.  W.  6).  The  notice 
relied  on  in  such  cases,  subsequent  to  the  contract,  appears 
to  have  been  given  at  a  time  when  its  effect,  if  held  suf- 
ficient, would  have  been  to  impose  an  additional  liability 
resulting  from  the  contract  itself  to  that  within  the  con- 
templation of  the  parties  when  they  made  it.  In  none  of 
them  were  the  facts  like  those  in  the  present  case,  in  which 
the  contract  to  carry  to  Washita  had  been  fully  performed 
and  the  property  was  at  the  point  of  destination,  and  could 
have  been  delivered  when  the  notice  was  given.  All  that 
remained  to  be  done  was  to  make  delivery,  and  this  it  was 
then  in  the  power  of  the  carrier  to  do  at  once.  It  had  no 
right  to  demand  extra  compensation  for  a  transportation 
already  performed,  for    making  delivery;    nor  had  it    the 
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right  to  refuse  or  delay  delivery  because  of  the  conditions 
of  which  it  then  received  notice.  No  extra  or  unusual 
preparations  were  necessary  for  delivery,  or,  if  they  were, 
the  defendant  was,  at  the  time,  in  as  good  a  position  to 
make  them  as  it  would  have  been  had  the  notice  been 
given  when  the  contract  was  made.  The  simple  fact  is, 
that  it  held  so  much  of  plaintiff's  property,  of  which  he  de- 
sired and  was  entitled  to  immediate  possession,  for  a  special 
purpose,  and  for  the  lack  of  which  defendant  was  then  fully 
informed  plaintiff  was  in  danger  of  suffering  the  loss  for 
which  compensation  is  now  sought,  which  loss  could  have 
been  prevented  by  mere  delivery  of  the  property.  In  such 
a  case,  knowledge  of  these  facts,  when  the  contract  for 
transportation  was  made,  appears  to  us  to  be  unessential. 
None  of  the  reasons  exist  for  which  such  notice  has  been 
required  in  other  cases.  The  plaintiff's  loss  did  not  arise 
from  delay  in  transportation,  nor  from  any  cause  for  the 
prevention  of  which  notice  at  the  time  of  the  contract  was 
important,  but  from  the  failure  to  perform  the  simple  duty 
to  deliver  the  property,  due  to  the  faithfulness  of  defend- 
ant's agent,  at  a  time  when  the  probable  consequences  there- 
of were  fully  disclosed.  There  would,  in  our  opinion,  be 
manifest  injustice  in  requiring  the  plaintiff,  rather  than  the 
defendant,  to  bear  the  loss  arising  from  this  fault  of  the 
agent. 

The  facts  of  the  Belcher  case,  as  presented  in  the  cer- 
tificate, on  which  the  two  first  opinions  of  this  court  were 
based,  brought  it  within  the  principle  of  Hadley  v.  Baxen- 
dale,  9  Ex.  341,  3  C.  L.  R.  517,  23  L.  J.  Ex.  179,  18  Jur.  358, 
2  Week.  Rep.  302,  and  what  we  have  said  sufficiently  shows 
the  differences  regarded  as  decisive  between  that  case  and 
this. 

The  rule  requiring  notice  at  the  time  of  the  contract  could 
not,  with  any  justice,  be  made  to  fit  the  facts  of  this  case, 
and  the  application  of  ***  it  would  be  inappropriate  and 
merely  arbitrary.  No  other  damages  but  those  which  plain- 
tiff suffered  by  being  deprived  of  the  cake  as  food  for  his 
cattle  could  be  shown.  He  could  not  have  supplied  himself 
with  other  food,  and  have  made  defendant  liable  for  the 
difference  between  the  cost  of  it  and  of  the  cake,  because 
there  was  no  accessible  market  in  which  he  could  have 
bought.    If  the  value  of  the  use  of  the  cake  during  its  de- 
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tention  be  looked  for,  the  use  is  found  to  have  had  no  value 
except  to  supply  the  cattle  with  sustenance,  and  the  injury 
to  them  is  the  only  way  of  measuring  the  value  of  this  use 
to  the  plaintiff.  Either  that  loss  must  be  compensated,  or 
the  plaintiff  must  be  restricted  to  the  recovery  of  interest, 
during  the  delay,  on  the  money  invested  in  the  property,  or 
to  nominal  damages,  and  neither  of  the  latter  results  could 
be  regarded  as  less  than  a  defeat  of  justice. 

In  the  case  of  Rogan  v.  Wabash  Railway  Co.,  51  Mo.  App. 
665,  the  distinction  we  make,  with  a  much  broader  applica- 
tion, is  recognized  in  an  opinion  by  Judge  Seymour  D. 
Thompson,  and  the  court  of  civil  appeals  of  the  third  dis- 
trict announces  the  same  doctrine  in  Wells,  Fargo  &  Co.  v. 
Battle,  5  Tex.  Civ.  App.  532,  24  S.  W.  353. 

The  charge  of  the  trial  court,  when  applied  to  the  evi- 
dence, was  substantially  correct,  and  stated  the  rule  which 
we  regard  as  controlling  this  case.  It  refers,  it  is  true,  to 
notice  given  to  the  agent  at  Washita  before  the  arrival  of 
the  cars  containing  the  cake,  and  if  there  were  anything 
in  the  case  requiring  the  distinction  between  notice  before 
arrival  and  that  given  while  the  cars  were  at  Washita,  ques- 
tions might  arise  which  we  find  it  unnecessary  to  determine 
at  this  time.  The  first  notice  given  was  on  the  very  day 
when  the  cars  reached  Washita  and  were  ready  for  delivery. 
The  charge  requires  that  the  freight  should  have  been  with- 
in the  control  of  the  agent  when  the  facts  making  the  de- 
livery so  important  were  brought  to  his  knowledge,  and  evi- 
dently refers  to  the  one  transaction  which  took  place  on  the 
21st  of  April,  and  means  that  the  notice  then  given  might 
have  been  either  before  or  after  the  arrival  of  the  cars, 
so  that  the  agent  knew  the  facts  while  controlling  them.  It 
is  apparent,  therefore,  that  the  language  referred  to  could 
have  caused  no  misunderstanding  or  injury  to  the  defendant. 

The  judgment  of  the  court  of  civil  appeals  will  be  reversed 
and  that  of  the  district  court  affirmed. 


When  a  Carrier  of  Goods  has  notice  of  circumstances  which  will 
occasion  special  damages  to  the  consignee  if  the  shipment  is  delayed, 
the  liability  of  the  carrier  is  increased  accordingly.  But  if  tha 
carrier  has  no  notice,  express  or  otherwise,  then  its  liability  does  not 
ordinarily  extend  to  epecial  damages:  Missouri  Pac.  Ey.  Co.  v, 
Peru-Van  Zandt  Imp.  Co.,  73  Kan.  295,  117  Am.  St.  Eep.  468;  Weston 
V  Boston  etc.  E,  E.  Co.,  190  Mass.  298,  112  Am.  St.  Eep.  330;  Amer- 
ican Exp.  Co.  V.  Jenaings,  86  Miss.  329,  109  Am.  St.  Eep.  708. 
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EX  PARTE  ALLISON. 

[99  Tex.  455,  90  S.  W.  870.] 

^,  STATUTES — Title  of  Act  Against  Gambling. — The  statute  of 

^V  Texas  authorizing  an  injunction  against  the  use  of  premises  for 
wk  gaming,  clearly  and  fully  expresses  the  one  subject  of  the  act  as  re- 
^r     quired  by  the  constitution,     (pp.  654,  655.) 

TT  CONSTITUTIONAL    LAW — Injunction    Against    Gaming. — A 

statute    authorizing   an    injunction   against    the   use   of    premises   for 
gaming  is  not   unconstitutional   as   a  violation   of   the   right   to   jury 

I  trial,  if  it  provides,  before  the  injunction  is  made  perpetual,  that  the 
•defendant  may  have  a  jury  pass  upon  the  facts,  (p.  655.) 
CONSTITUTIONAL  LAW — Jury  Trial  in  Contempt  Proceed- 
ings.— There  is  no  constitutional  right  to  a  trial  by  jury  in  contempt 
proceedings,  for  no  such  right  existed  at  the  common  law,  and  the 
<!onstitution  merely  protects  the  right  to  a  jury  trial  as  it  existed 
when  the  constitution  went  into  effect,     (p.  655.) 

CONSTITUTIONAL  LAW— Twice  in  Jeopardy.— A  Statute 
Authorizing  an  Injunction  against  the  use  of  premises  for  gaming  is 
not  unconstitutional  in  that  one  who  violates  the  injunction  may  bo 
punished  for  contempt  and  also  prosecuted  for  a  violation  of  the  crim- 
inal laws,  for  the  offense  is  not  the  same  in  both  cases.  In  the  first 
case,  he  is  punished  for  a  violation  of  the  court's  order;  in  the 
second,  for  an  offense  "against  the  peace  and  dignity  of  the  state." 
(pp.  655,  656.) 

CONSTITUTIONAL  LAW. — A  Statute  Authorizing  an  Injunc- 
tion Against  Gaming  is  not  unconstitutional  in  giving  the  right  to 
maintain  the  action  to  any  citizen  of  the  state,     (p.  656.) 

INJUNCTION. — The  Eemedy  Against  Public  Nuisances  by 
injunction  is  of  ancient  origin  and  constitutes  "due  course  of  the  law 
of  the  land."     (pp.  656,  657.) 

INJUNCTION — Criminal  Act — Gaming. — There  is  no  peculiar- 
ity about  the  writ  of  injunction,  nor  any  peculiar  sanctity  about 
criminal  or  quasi-criminal  acts,  which  debars  the  legislature  from  pro- 
viding that  one  may  be  enjoined  from  establishing  a  public  nuisance, 
such  as  a  gaming  house,     (p.  658.) 

Sluder  &  Neal  and  N.  B.  Williams,  for  the  relator. 

R.  V.  Davidson,  attorney  general,  and  Claud  Pollard,  as- 
sistant, for  the  respondent. 

'*«i  GAINES,  C.  J.  This  is  a  petition  for  the  writ  of 
habeas  corpus,  by  which  the  relator  seeks  to  have  himself  en- 
larged from  the  custody  of  the  sheriff  of  McLennan  county 
and  restored  to  his  liberty.  It  appears  from  the  pleadings 
and  exhibits  in  this  court  that  one  Minor  Moore,  a  citizen 
of  McLennan  county,  obtained  from  the  judge  of  the  eigh- 
teenth judicial  district  a  temporary  writ  of  injunction 
against  the  relator  restraining  him  from  the  use  of  certain 
premises  in  the  city  of  Waco  for  the  purposes  of  gaming, 
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or  of  keeping  and  exhibiting  games  proliibited  by  law.  By 
order  of  the  judge  granting  the  writ,  the  petition  was  re- 
turned to  one  of  the  district  courts  of  McLennan  county  and 
filed  with  the  clerk  thereof.  Upon  the  final  hearing  in  the 
latter  court  the  injunction  was  made  perpetual.  Upon  an 
affidavit  filed  by  the  plaintiff  in  the  suit,  alleging  that  re- 
spondent had  violated  the  injunction,  he  was  attached  for 
contempt,  and  upon  the  hearing  was  adjudged  guilty  and 
fined  one  hundred  dollars.  Upon  default  of  payment  of  the 
fine,  he  was  placed  in  the  custody  of  the  sheriff  of  the  county 
— the  respondent  in  the  present  suit. 

The  statute  under  which  the  original  proceeding  was  in- 
stituted was  passed  at  the  regular  session  of  the  present  leg- 
islature, and  we  quote  so  much  of  it  as  we  deem  necessary 
for  the  purposes  of  this  opinion : 

"The  habitual  use,  actual,  threatened  or  contemplated 
use  of  any  premises,  place,  building,  or  part  thereof,  for  the 
purpose  of  gaming  or  of  keeping  or  of  exhibiting  games  pro- 
hibited by  the  laws  of  this  state,  shall  be  enjoined  at  the 
suit  either  of  the  state  or  of  any  citizen  thereof. 

"Any  person  who  may  so  use,  or  who  may  be  about  to 
use,  or  who  may  aid  or  abet  any  other  person  in  the  use  of 
any  premises,  place  or  building,  or  part  thereof,  may  be 
made  a  party  defendant  in  such  suit. 

"Sec.  2.  And  provided,  further,  that  nothing  in  the  above 
proviso  contained  shall  prevent  such  injunction  from  issu- 
ing at  the  suit  of  any  citizen  of  this  state  who  may  sue  in 
his  own  name,  and  such  citizen  shall  not  be  required  to  show 
that  he  is  personally  injured  by  the  acts  complained  of" 
(Acts  29th  Leg.,  p.  372). 

The  validity  of  this  statute  is  assailed  by  counsel  for  the 
relator  upon  several  ^^^  grounds;  but  we  are  of  the  opin- 
ion that  none  of  them  are  well  taken.  The  first  question  in 
logical  order,  as  we  think,  is  whether  the  caption  of  the  act 
is  sufficiently  full  to  meet  the  requirements  of  section  35 
of  article  3  of  our  constitution.  The  title  in  question  is  as 
follows:  "An  act  to  prevent,  by  means  of  the  writ  of  injunc- 
tion, at  the  suit  of  the  state  or  any  citizen  thereof,  the  habit- 
ual use,  actual,  contemplated  or  threatened,  of  any  prem- 
ises, place,  building,  or  part  thereof  for  the  purpose  of  gam- 
ing or  of  keeping  or  exhibiting  games  prohibited  by  the  laws 
of  this  state."     This  title,  in  our  opinion,  very  clearly  and 
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fully  expresses  the  one  subject  of  the  act,  and  is  therefore 
sufficient  in  that  respect  to  sustain  the  statute. 

It  is  also  insisted  on  behalf  of  the  relator  that  the  leg- 
islature has  no  power  to  confer  upon  the  courts  the  authority 
to  enjoin  the  commission  of  crime  or  the  establishment  or 
continuance  of  a  public  nuisance.  The  legislature,  when  not 
restrained  by  the  constitution  of  the  state  or  of  that  of  the 
United  States,  has  the  power  to  make  the  law  and  to  provide 
remedies  for  its  enforcement.  We  find  no  express  provi- 
sion in  either  of  these  instruments  which  prohibits  the  law- 
making power  from  either  extending  or  abridging  equitable 
remedies.  The  main  argument  against  the  power  the  legis- 
lature  has  attempted  to  exercise  by  the  passage  of  the  act  in 
question  is,  that  it  deprives  the  defendant  in  the  action  of 
the  right  of  trial  by  jury,  and  therefore  violates  the  provi- 
sion of  our  bill  of  rights,  which  declares  that  "the  right  of 
trial  by  jury  shall  remain  inviolate."  This  may  present  a 
serious  difficulty  in  those  jurisdictions  in  which,  as  at  com- 
mon law,  legal  and  equitable  remedies  were  kept  distinct  and 
administered  in  separate  courts.  In  courts  of  law  the  par- 
ties are  entitled  to  have  the  issues  of  fact  determined  by  a 
jury,  which  is  not  the  case  in  a  court  of  equity.  Hence  it 
might  be  that  in  such  jurisdiction  a  statute  which  attempted 
to  confer  upon  a  court  of  equity  the  power  to  try  a  cause 
which  was  previously  cognizable  in  a  court  of  law,  would 
be  held  obnoxious  to  the  objection  that  it  deprived  the  par- 
ties of  the  right  of  trial  by  jury.  But  under  our  system,  in 
which  law  and  equity  are  blended,  and  the  right  of  trial  by 
jury  exists,  whether  the  remedy  be  legal  or  equitable,  the 
difficulty  vanishes.  Before  the  injunction  could  be  made 
perpetual  under  the  statute  in  question,  it  is  the  right  of  the 
defendant  to  have  the  jury  pass  upon  the  facts.  It  is  true 
that  in  case  of  a  violation  of  the  injunction  there  is  in  the 
contempt  proceedings  no  trial  by  jury;  but  no  such  right 
exists  at  common  law  in  proceedings  for  contempt.  Hence 
that  does  not  contravene  the  provision  which  declares  that 
"the  right  of  trial  by  jury  shall  remain  inviolate."  That 
provision  merely  protects  the  right  as  it  existed  at  the  time 
the  constitution  went  into  effect. 

Nor  do  we  think  that  the  act  in  question  infringes  that 
provision  of  the  bill  of  rights  which  declares  that  "no  per- 
son, for  the  same  offense,  shall  be  twice  put  in  jeopardy  of 
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life  or  liberty."  It  is  true  that  if  he  commits  the  act  which 
he  is  enjoined  from  committing,  and  such  act  be  a  viola- 
tion of  the  penal  laws  of  the  state,  he  may  under  this  stat- 
ute be  punished  for  the  contempt,  and  also  for  the  viola- 
tion of  the  criminal  law.  But  these  are  not  "the  same  of- 
fense." In  the  former  case  he  is  punished  for  a  violation  of 
the  orders  of  the  court;  and  in  the  latter  for  an  offense 
^^^  "against  the  peace  and  dignity  of  the  state."  One  who 
makes  an  assault  in  the  presence  of  the  court,  in  such  a 
manner  as  to  constitute  a  contempt  of  court,  is  punishable, 
not  only  for  the  contempt,  but  also  for  the  assault. 

But  it  is  also  urged  that  the  law  is  invalid  for  the  reason 
that  it  gives  the  right  to  bring  the  action  to  any  citizen  of 
the  state.  We  think  this  objection  was  well  answered  in 
the  case  of  Littleton  v.  Fritz,  65  Iowa,  488,  54  Am.  Rep.  19, 
22  N.  W.  641,  where  the  same  point  "was  made  as  to  a  sim- 
ilar statute.  There  the  court  say:  "There  can  be  no  doubt 
that  it  is  within  the  power  of  the  legislature  to  designate 
the  person  or  class  of  persons  who  may  maintain  actions  to 
restrain  and  abate  public  nuisances,  and  when  that  is  done, 
the  action  is  for  all  purposes  an  action  instituted  in  behalf 
of  the  public,  the  same  as  though  brought  by  the  attorney 
general  or  public  prosecutor.  We  are  strongly  inclined  to 
think  that  in  this  case  a  decree  for  the  defendant  would 
be  a  bar  to  any  other  like  action  for  an  injunction,  upon 
evidence  of  sales  of  liquor  within  the  same  time  as  is  em- 
braced in  this  action.  The  plaintiff  is  by  law  made  the 
representative  of  the  public  in  bringing  and  maintaining  the 
action":  See,  also,  Carlton  v.  Rugg,  149  Mass.  550,  14  Am. 
St.  Rep.  446,  22  N.  E.  55,  5  L.  R.  A.  193 ;  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31  L.  ed.  205;  State  v. 
Crawford,  28  Kan.  726,  42  Am.  Rep.  182. 

It  is  also  urged  in  argument,  in  a  somewhat  indefinite 
way,  that  the  enjoining  of  crimes  or  public  nuisances  was 
unknown  to.  the  common  law,  and  that  therefore  the  legis- 
lature was  without  power  to  provide  for  such  injunction. 
This  involves  the  question  whether  the  procedure  provided 
for  in  the  act  is  "due  course  of  the  law  of  the  land." 
This  question  has  been  answered  by  the  supreme  court  of 
the  United  States  in  the  ease  of  Mugler  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31  L.  ed.  205.  There  the 
court  say:  "Equally  untenable  is  the  proposition  that  pro- 
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ceedings  in  equity  for  the  purposes  indicated  in  the  thir- 
teenth section  of  the  statutes  are  inconsistent  with  due 
process  of  law."  "In  regard  to  public  nuisances,"  Mr. 
Justice  Story  says,  "the  jurisdiction  of  courts  of  equity 
seems  to  be  of  a  very  ancient  date,  and  has  been  distinctly 
traced  back  to  the  reign  of  Queen  Elizabeth.  The  juris- 
diction is  applicable  not  only  to  public  nuisances,  strictly 
so  called,  but  also  to  purpresture  upon  public  rights  and 

property In    case  of    public   nuisances,    properly  so 

called,  an  indictment  lies  to  abate  them,  and  to  punish  the 
offenders.  But  an  information,  also,  lies  in  equity  to  re- 
dress the  grievances  by  way  of  injunction":  2  Story's 
Equity,  sees.  921,  922.  The  ground  of  this  jurisdiction 
in  cases  of  purpresture,  as  well  as  of  public  nuisances,  is 
the  ability  of  courts  of  equity  to  give  a  more  speedy,  ef- 
fectual and  permanent  remedy  than  can  be  had  at  law. 
They  cannot  only  prevent  nuisances  that  are  threatened, 
and  before  irreparable  mischief  ensues,  but  arrest  or  abate 
those  in  progress,  and,  by  perpetual  injunction,  protect  the 
public  against  them  in  the  future;  whereas  courts  of  law 
can  only  reach  existing  nuisances,  leaving  future  acts  to 
be  the  subject  of  new  prosecutions  or  proceedings.  This 
is  a  salutary  jurisdiction,  especially  where  a  nuisance  af- 
fects the  health,  morals  or  safety  of  the  community. 
Though  not  frequently  exercised,  the  power  undoubtedly 
exists  in  courts  of  equity  thus  to  protect  the  public  against 
injury."  If  it  be  asserted  that  the  procedure  for  the 
prevention  of  crime  is  novel  ^®*  and  unknown  to  the  com- 
mon law,  the  answer  is  obvious.  It  seems  that  from  the 
days  of  Edward  the  Confessor  it  was  competent  for  any 
subject  of  the  realm  of  England  to  cause  any  person  to  be 
brought  before  a  magistrate,  and  to  compel  him  to  enter 
into  an  obligation,  with  sureties,  to  keep  the  peace,  not  only 
as  against  the  complaining  party,  but  also  as  against  all 
persons  in  general:  4  Blackstone's  Commentaries,  251. 

Besides  the  whole  of  title  3  of  our  Code  of  Criminal  Pro- 
cedure is  devoted  to  the  means  for  the  prevention  of  crime, 
and  provides  very  much  of  the  same  remedies  as  were  al- 
lowed at  common  law.  Such  being  the  facts,  we  fail  to  see 
that  there  is  any  peculiarity  about  the  writ  of  injunction, 
or  any  peculiar  sanctity  about  criminal  or  quasi-criminal 
acts,  which  debar  the  legislature  from  providing  that  one 
Am.  St.  Bep.,  Vol.  122—42 
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may  be  enjoined  by  a  suit  in    equity  from  establishing  a 
public  nuisance — such  as  a  gaming-house. 

"We  deem  it  unnecessary  to  pursue  this  discussion  further 
The  principal  objections  urged  against  the  validity  of  the 
act  have  been  fully  and  ably  discussed  in  the  cases  of 
Mugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31 
L.  ed.  205,  Littleton  v.  Fritz,  65  Iowa,  488,  54  Am.  Rep.  19, 
22  N.  W.  641,  and  Carleton  v.  Ru gg,  149  Mass.  550,  14  Am. 
St.  Rep.  446,  22  N.  E.  55,  5  L.  R.  A.  193,  previously  cited, 
and  in  all  of  which  the  validity  of  similar  statutes  was  up- 
held :  See,  also,  State  v.  Saunders,  66  N.  H.  39,  25  Atl.  588, 
18  L.  R.  A.  646,  in  which  the  main  question  is  exhaustively 
discussed  in  an  opinion  characteristic  of  that  eminent  court. 
In  this  same  case,  upon  a  writ  of  habeas  corpus  sued  out 
by  this  relator  before  our  court  of  criminal  appeals,  that 
court  maintained  the  constitutionality  of  the  act  in  ques- 
tion, and  remanded  the  relator  to  the  custody  of  the  sheriff. 
That  court  within  its  jurisdiction  is  a  court  of  equal  dignity 
and  authority  with  this  court.  Courts  will  not  declare  an 
act  of  the  legislature  invalid  as  being  in  conflict  with  the 
constitution  unless  it  appear  to  them  to  be  clearly  so. 
For  a  stronger  reason,  they  should  not  so  declare  where  the 
validity  of  the  statute  has  been  upheld  by  another  court 
of  last  resort. 

In  the  application  for  the  writ  in  this  case,  the  fact  that 
a  previous  writ  had  been  sued  out  from  the  court  of  crim- 
inal appeals,  and  that  the  relator  had  been  remanded,  ap- 
pears upon  the  face  of  the  petition.  An  exception  was 
interposed  by  the  respondent  upon  the  ground  that  under 
our  statutes  the  relator  was  not  entitled  to  a  second  writ  of 
habeas  corpus.  A  majority  of  the  court  are  inclined  to 
think  the  objection  well  taken;  but  to  this  proposition  Mr. 
Justice  Williams  is  not  prepared  to  accede.  The  decision 
of  the  question  not  being  necessary  to  a  determination  of 
the  case,  we  express  no  opinion  upon  it. 
-  The  prisoner  is  remanded  to  the  custody  of  the  sheriff 
of  McLennan  county. 


An  Injunction  Lies  against  the  maintenance  of  a  nuisance,  notwith- 
Btanding  it  is  punishable  aa  a  crime:  Columbia  Athletic  Club  v.  State, 
143  Ind.  98,  52  Am.  St.  Rep.  407;  note  to  Crighton  v.  Dahmer,  35  Am. 
St.  Eep.  674.  It  has  been  affirmed,  however,  that  an  injunction  will 
not  lie  at  the  instance  of  the  state  against   the   maintenance  of  a 
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poolroom  which  ia  a  public  nuisance,  if  it  does  not  affect  private 
property  rights  or  public  privileges:  State  v,  Vaughan,  81  Ark.  117, 
118  Am.  St.  Eep.  29. 

In  Proceedings  for  Contempt  the  defendant  is  not  entitled  to  a  jury 
trial:  O'Flynn  v.  State,  89  Miss.  727,  119  Am.  St.  Eep.  727;  People  v. 
Tool,  35  Colo.  225,  117  Am.  St.  Eep.  198;  State  v.  Shepherd,  117  Mo. 
205,  99  Am.  St.  Eep.  624, 

The  Punishment  for  a  Contempt  does  not  bar  a  criminal  prosecution 
for  the  act  which  constitutes  the  contempt,  for  the  accused  is  not 
thereby  placed  twice  in  jeopardy:  See  the  note  to  People  v.  Mc- 
Daniels,  92  Am.  St.  £ep.  103. 


GILBOUGH  V.  RUNGB. 

[99  Tex.  539,  91  S.  W.  566.] 

VENDOE  AND  VENDEE — Unrecorded  Deed.— Purchasers  from 
a  vendee  in  possession  under  an  unrecorded  deed  are  bound  to  take 
notice  of  a  reservation  in  the  deed,  although  they  actually  know 
nothing  of  it,  of  a  lien  for  the  purchase  money,     (p.  661.) 

VENDOR  AND  VENDEE— IJen  for  Purchase  Money— Limita- 
tions.— Where  a  vendee  in  possession  under  an  unrecorded  deed  which 
reserves  a  lien  for  the  purchase  money  sells  the  premises,  and  his 
grantees  enter  and  hold  in  ignorance  of  the  lien,  their  possession  and 
assumption  of  ownership  are  not  a  repudiation  of  the  title  of  the 
original  vendor,  and  they  cannot  plead  the  statute  of  limitations 
against  his  action  to  foreclose  the  lien.     (p.  662.) 

VENDOR  AND  PURCHASER — Presumption  of  Purchaser's 
Knowledge. — A  vendor,  entitled  to  a  lien  as  such,  has  the  right  to 
presume  that  purchasers  from  his  vendee  informed  themselves  of  all 
things  necessary  to  be  known  respecting  the  title  acquired  by  them, 
including  the  fact  that  the  conveyance  to  their  immediate  grantor 
reserved  a  vendor's  lien.     (p.  662.) 

Suit  to  foreclose  a  vendor's  lien.  Plea  of  the  statute  of 
limitations.  Judgment  for  defendants  in  the  trial  court 
was  reversed  on  appeal  they  prosecuted  a  writ  of  error. 

McLean  &  Scott  and  J.  G.  McGrady,  for  the  plaintiff  in 
error. 

Wm.  J.  Berne,  for  the  defendants  in  error. 

'^^  BROWN,  A.  J.  On  the  nineteenth  day  of  March, 
1889,  H.  J.  Runge,  being  the  owner  of  the  land  in  contro- 
versy, conveyed  it  to  F.  M.  Gilbough  by  warranty  deed 
for  a  cash  consideration,  which  was  paid,  and  for  two  notes 
each  for  the  sum  of  five  hundred  and  twenty-five  dollars, 
due  respectively  in  one  and  two  years.    The  deed  expressly 
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retained  the  vendor's  lien  to  secure  the  payment  of  the  two 
notes  and  each  note  recited  that  it  was  for  part  of  the 
purchase  money  of  the  land.  The  deed  showed  the  resi- 
dence of  Gilbough  and  Runge  to  be  in  Galveston  county. 
The  land  was  situated  in  Tarrant  county,  but  the  deed  from 
Runge  to  Gilbough  was  never  recorded  in  that  county. 

Before  the  notes  fell  due  each  of  them  was  extended  for 
one  year  by  agreement  between  Gilbough  and  Runge.  Gil- 
bough never  paid  any  part  of  the  principal  of  the  notes, 
but  paid  the  interest  each  year  until  1898,  since  which  time 
no  interest  was  paid.  After  the  notes  fell  due,  Runge  de- 
manded each  year  the  payment  of  them,  when  Gilbough 
would  state  to  him  that  he  had  not  sold  the  land  but  would 
pay  him  as  soon  as  the  land  was  sold,  and  induced  Runge 
not  to  sue  to  foreclose  his  lien. 

The  land  consisted  of  two  tracts,  one  containing  ninety- 
seven  and  four-tenths  acres  and  the  other  forty  acres.  For 
several  years  Gilbough  rented  the  ninety-seven  and  four- 
tenths  acres  to  H.  W.  Bailey,  and  rented  the  forty  acre 
tract  to  M.  W.  Hampton.  On  August  31,  1894,  Gilbough 
sold  the  forty  acres  to  Hampton  and  conveyed  it  to  him 
by  warranty  deed  which  was  duly  recorded,  and  Hampton 
went  into  the  actual  possession  of  the  land  and  held  peace- 
able, adverse  and  continuous  possession  of  it,  cultivating, 
using  and  paying  taxes  on  it  down  to  the  institution  of  this 
suit.  On  October  30,  1894,  Gilbough  sold  the  ninety-seven 
and  four-tenths  acre  tract  to  Bailey  and  made  him  a  war- 
ranty deed  therefor,  which  was  duly  recorded,  and  Bailey 
went  into  possession  of  the  land.  This  tract  of  land  has  by 
regular  conveyances  passed  through  a  number  of  persons 
down  to  Louisa  M.  Hayes  and  her  husband,  S.  W.  ^"^^  Hayes. 
All  of  the  deeds  in  the  chain  of  title  were  regularly  re- 
corded, each  person  to  whom  the  land  was  conveyed  took 
immediate,  actual,  peaceable,  adverse  possession  of  the  same 
and  paid  taxes  on  it  down  to  the  institution  of  this  suit. 
When  Bailey  and  Hampton  bought  they  did  not  know  from 
whom  they  purchased,  the  land  being  sold  to  them  by  a 
railroad  agent  at  a  station  near  where  they  lived,  he  being 
the  same  person  who  had  rented  the  land  to  them  for  Gil- 
bough. Neither  Bailey  nor  Hampton  examined  or  caused 
the  records  of  the  county  to  be  examined  to  ascertain  any- 
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thing  about  the  title — they  did  not  see  the  deed  from  Runge 
to  Gilbough  nor  did  they  know  its  contents. 

At  the  time  of  the  institution  of  the  suit  to  foreclose  the 
lien  of  the  notes  upon  the  land,  Runge  did  not  know  that 
Gilbough  had  sold  it  to  anyone  or  that  any  person  was 
in  the  actual  possession  of  it.  Suit  was  first  brought  upon 
the  notes  against  Gilbough,  making  Hampton  and  Hayes 
and  wife  parties,  and  all  of  the  parties  pleaded  limitation 
against  the  notes,  whereupon  Runge  filed  an  amended  peti- 
tion in  which  he  sought  to  recover  the  land,  to  which  the 
defendants,  Hampton  and  Hayes  and  wife  pleaded  the  five 
years  statute  of  limitations.  The  case  was  tried  without 
a  jury  and  judgment  rendered  that  Runge  take  nothing  by 
his  suit,  which  judgment  was  by  the  court  of  civil  appeals 
reversed  and  judgment  rendered  in  favor  of  Runge  agaiast 
all  the  defendants. 

"When  Runge  conveyed  the  land  to  Gilbough,  reserving  a 
lien  in  the  deed,  the  vendee  acquired  the  right  of  posses- 
sion and  the  right  to  transfer  his  possession  and  such  title 
as  he  had  to  his  vendees  Bailey  and  Hampton,  who,  however, 
could  acquire  no  greater  right  against  Runge  than  Gil- 
bough himself  had.  The  title  of  Bailey  and  Hampton  was 
held  by  them  in  subordination  to  the  right  reserved  by 
Runge  in  the  deed  to  Gilbough,  and  Bailey  and  Hampton 
were  bound  to  take  notice  of  the  terms  of  the  deed  under 
which  Gilbough  held,  although  it  was  not  recorded  and  they 
actually  knew  nothing  of  it :  Spencer  v.  Jones,  92  Tex.  516, 
71  Am.  St.  Rep.  870,  50  S.  W.  118;  Flewellen  v.  Cochran, 
19  Tex.  Civ.  App.  499,  48  S.  W.  39;  Clark  v.  Adams,  80 
Tex.  674,  16  S.  W.  552 ;  Roosevelt  v.  Davis,  49  Tex.  463. 

If  we  assume  that  Runge  knew  that  Gilbough  had  sold  the 
land  to  Bailey  and  Hampton,  and  that  they  were  in  pos- 
session, cultivating  and  improving  it,  we  have  the  strongest 
case  against  Runge  that  the  evidence  will  support.  What 
is  there  in  this  state  of  facts  to  notify  Runge  that  Gil- 
bough's  vendees  were  holding  and  claiming  the  land  ad- 
versely to  him?  In  making  the  false  representation  that 
he  had  not  sold  the  land,  Gilbough  did  not  repudiate  the 
contract  between  him  and  Runge,  but,  on  the  contrary,  af- 
firmed it  by  promising  to  perform  it  in  the  future,  and  such 
false  statements  do  not  militate  against  Runge 's  right  of  re- 


662  American  State  Reports,  Vol.  122.         [Texas, 

covery.  In  taking  possession  of  the  land  and  improving 
it,  paying  the  taxes  upon  it  and  exercising  absolute  o^vner- 
ship  over  it,  plaintiffs  in  error  did  not  in  any  sense  re- 
pudiate the  superior  title  which  remained  in  Runge,  because 
every  act  that  they  did  was  consistent  with  Runge 's  rights 
as  they  were  expressed  in  the  deed  to  Gilbough.  Hampton 
and  Bailey  and  those  who  claim  under  the  latter,  had  a 
right  to  the  absolute  possession  of  the  land;  they  had  a 
right  to  improve  it  and  it  was  their  duty  to  pay  the  taxes. 
The  evidence  does  not  show  an  act  *^**  of  any  one  of  the 
claimants  that  he  might  not  have  done  if  he  had  actually 
known  all  of  the  facts. 

It  did  not  devolve  upon  Runge  to  inquire  of  Bailey  and 
Hampton  as  to  the  right  by  which  they  claimed  the  land, 
nor  to  ascertain  if  they  were  informed  of  the  facts  and  the 
right  of  Runge,  because  he  might  well  presume  that  the 
purchasers  had  informed  themselves  of  all  those  things 
necessary  for  them  to  know  to  secure  a  good  title  to  the 
land.  It  was  the  duty  of  Bailey  and  Hampton,  for  their 
own  protection,  to  investigate  or  cause  to  be  investigated 
the  title  of  the  man  from  whom  they  purchased.  The  fact 
that  they  did  not  take  that  precaution  and  did  not  acquire 
the  information  which  lay  before  them  in  the  deed  through 
which  they  claim  title  affords  no  support  to  their  claim  of 
a  repudiation  of  Runge 's  superior  title;  they  were  by  law 
charged  with  the  knowledge  of  the  contents  of  that  deed. 

The  hardship  of  this  case  arises  out  of  the  great  negli- 
gence of  plaintiffs  in  error  and  those  under  whom  they 
claim  in  not  informing  themselves  of  the  state  of  the  title. 
If  those  who  purchase  land  will  not  use  the  means  which  the 
law  provides,  to  inform  themselves  of  the  state  of  titles 
they  seek  to  acquire,  courts  cannot  place  the  loss  upon  inno- 
cent parties,  however  hard  the  case  may  be. 

There  is  no  error  in  the  judgment  of  the  court  of  civil  ap- 
peals and  it  is  therefore  affirmed. 


k 


A  Vendor's  Lien  is  not  Allowed  to  Prevail  against  a  bona  fide  pur- 
chaser or  encumbrancer  without  notice  of  the  lien:  Maroney  v.  Boyle, 
141  N.  Y.  462,  38  Am.  St  Bep.  821,  and  cases  cited  in  the  cros»' 
reference  note  thereto. 
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ST.  LOUIS,  SAN  FRANCISCO  AND   TEXAS  RAILWAY 
COIilPANY  V.  SHAW. 

[99  Tex.  559,  92  S.  W.  30.] 

EAILWAYS — Discomfort  to  Adjoining  Proprietors.^The  per- 
Bonal  discomfort  to  adjoining  proprietors  occasioned  by  the  operation 
of  cars  on  switch  tracks  and  in  the  station  yards  cannot  be  made  the 
basis  of  a  cause  of  action  against  the  railroad  company,  when  there 
is  nothing  improper  in  its  selection  of  the  particular  locality  for  its 
tracks  or  in  the  operation  of  its  cars  thereon,     (p.  665.) 

C.  H.  Yoakum  and  Head,  Dillard  &  Muse,  for  the  plain- 
tiff in  error. 

No  briefs  on  file  for  the  defendant  in  error. 

660  WILLIAMS,  A.  J.  The  plaintiff  in  error  (defend- 
ant below)  constructed  its  railroad,  freight  depot  and  five 
spur  tracks  upon  its  right  of  way  and  depot  grounds  in 
the  city  of  Denison,  near  the  homestead  of  defendant  in 
error.  She  brought  this  action  to  recover  '^^^  damages  for 
the  depreciation  in  the  value  of  her  property,  and  for  the 
annoyance  and  discomfort  to  herself  occasioned  by  the 
carrying  on  of  the  railroad's  business  and  the  invasion  of 
her  home  by  the  noise,  dust,  odors,  etc.,  resulting  there- 
from. The  jury  found  against  her  as  to  the  claim  for  dam- 
age to  her  property,  but  in  her  favor  the  sum  of  two  hun- 
dred and  twelve  dollars  and  fifty  cents  ,as  damages  for 
personal  discomfort.  It  is  now  urged  that  no  case  was 
made  entitling  plaintiff  to  such  damages.  There  is  no  evi- 
dence that  defendant's  business  was  in  any  way  improperly 
or  negligently  conducted,  or  that  the  number  of  tracks, 
engines  and  cars  employed  by  it  was  greater  than  was  neces- 
sary to  properly  perform  its  duties  to  the  public  at  its 
freight  depot,  or  that,  in  the  operation  of  these  things, 
more  noise,  dust,  cinders,  odors,  etc.,  were  produced  than 
would  necessarily  attend  such  operations  properly  con- 
ducted. The  case  is  an  attempt  to  establish  a  liability 
for  that  which  is  the  usual  and  ordinary  operation  of  the 
business  in  a  reasonable  manner.  There  is  evidence  that 
annoyance  and  discomfort  were  caused  to  plaintiff  in  her 
home  and  if  this  were  enough  to  make  out  a  case  for  such 
damages,  this  court  could  not  interfere  with  the  verdict 
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of  the  jury.  The  judgment  was  affirmed  hy  the  court  of 
civil  appeals  upon  the  authority  of  Daniel  v.  Fort  "Worth 
&R.  G.  Ry.,  96  Tex.  327,  72  S.  W.  578,  and  Missouri,  K.  & 
T.  Ry.  V.  Anderson,  36  Tex.  Civ.  App.  121,  81  S.  W.  781. 
See,  also,  Missouri,  K.  &  T.  Ry.  v.  Mott,  98  Tex.  91,  81 
S.  W.  285,  70  L.  R.  A.  579. 

Those  questions  rest  upon  the  doctrine  of  nuisances,  the 
fundamental  proposition  underlying  all  of  them  being  that 
there  had  been  unnecessary  and  unreasonable  uses  by  the 
defendants  of  their  property  to  the  injury  of  the  plaintiffs, 
consisting  of  such  a  location  of  stockpens,  coal  chutes,  yards, 
etc.,  there  in  question,  which  the  defendants  could  have 
located  elsewhere,  as  to  unreasonably  and  unnecessarily 
interfere  with  the  plaintiff's  use  and  enjoyment  of  their 
property.  The  underlying  idea  was,  that  inasmuch  as  the 
particular  locations  of  those  structures  by  the  defendants 
were  in  no  way  regulated  or  controlled  by  law,  the  unrea- 
sonable locations  to  the  injury  of  others  had  not  been 
legalized,  but  constituted  nuisances.  The  subject  was  more 
extensively  considered  in  Rainey  v.  Red  River  T.  &  S.  Ry. 
Co.,  99  Tex.  276,  ante,  p.  622,  89  S.  W.  768,  90  S.  W.  1096, 
and  the  proper  distinction  was  made  between  cases  of  that 
class  and  those  such  as  we  deem  this  to  be. 

Here,  the  defendant,  in  the  location  of  its  right  of  way, 
its  main  track,  its  freight  depot  and  such  sidings  and  spurs 
as  were  necessary  to  the  proper  carrying  on  of  its  freight 
business  and  the  discharge  of  its  duties  therein,  did  only 
that  which  the  law  authorized  it  to  do.  In  other  words, 
for  the  public  good,  its  action  in  these  regards,  so  long  at 
least  as  it  was  only  a  reasonable  exercise  of  the  privileges 
granted,  was  made  lawful;  and  any  incidental  damage 
resulting  to  members  of  the  public,  beyond  that  caused  to 
their  property,  against  which  they  are  protected  by  the 
constitution,  is  to  be  regarded  as  damnum  absque  injuria, 
which  must  be  borne  because  the  work  which  inflicts  it  is 
authorized  by  law  for  the  general  welfare.  Structures  like 
that  here  existing  are  only  such  as  the  law  requires  rail- 
road companies  to  have  as  a  necessary  part  of  their  equip- 
ment and  requires  them  to  locate,  not  ^^^  at  designated 
places,  it  is  true,  but  yet  with  proper  regard  to  the  public 
interests.  As  is  pointed  out  in  the  Rainey  case,  this  was 
not  true  of  such  structures  as  were  there  under  eonsidera- 
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tion  and  as  were  involved  in  the  cases  first  cited,  the  loca- 
tion of  which  the  law  did  not  attempt  in  any  way  to  con- 
trol or  influence.  That  the  right  of  way  and  track  of  a 
railroad  company  is  excluded  by  the  considerations  stated 
from  the  operation  of  the  principle  of  the  cases  referred  to 
is  expressly  conceded  in  the  Rainey  case  (99  Tex.  276,  ante, 
p.  622,  89  S.  W.  768,  90  S.  W.  1096)  and  has  long  been  the  set- 
tled law  (authorities  cited  below) ;  and  this  is  equally  true  of 
depots  and  their  necessary  incidents.  By  articles  4492  and 
4493,  Revised  Statutes,  railroad  companies  are  required  to 
locate  their  depot  grounds  before  they  construct  their  roads 
and  are  forbidden  to  change  them,  and  by  article  4519,  they 
are  required  to  erect  at  such  depots  suitable  buildings,  etc. 
It  is  hardly  necessary  to  add  that  sidetracks  at  such  sta- 
tions are  an  essential  part  of  the  road,  and  are  as  much  au- 
thorized and  required  as  the  main  line  and  station.  It  can- 
not be  held,  therefore,  that  the  mere  location  of  such  tracks 
and  stations  near  to  the  property  of  others  gives  rise  to  the 
liability  here  asserted.  If  so,  the  same  liability  would  arise 
to  everyone  who  might  be  annoyed  by  trains  passing  along 
the  main  line,  for  no  reason  could  be  given  for  the  liability 
in  one  case  which  would  not  be  valid  in  support  of  it  in 
the  other;  and  yet  it  has  often  been  held  that  no  such  lia- 
bility can  be  sustained  consistently  with  the  law  which  au- 
thorizes the  construction  of  such  quasi  public  works:  Bese- 
man  v.  Pennsylvania  R.  R.  Co.,  50  N.  J.  L.  235,  13  Atl.  164; 
Rex  v.  Pease,  4  Barn.  &  Adol.  24 ;  Baltimore  etc.  R.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct.  Rep.  719, 
27  L.  ed.  739 ;  London  etc.  Ry.  Co.  v.  Truman,  11  App.  Cas. 
45. 

The  judgment  in  favor  of  plaintiff  must,  therefore,  be  re- 
versed, and  as  the  evidence  is  clear  and  conclusive  that  there 
was  no  negligence  in  the  carrying  on  of  defendant's  busi- 
ness, and  as  the  jury  has  found  that  plaintiff's  property 
has  not  been  damaged,  judgment  will  be  rendered  in  favor 
of  defendant. 


For  Authorities  upon  the  question  involved  in  the  principal  case, 
see  Rainey  v.  Red  River  etc.  Ry.  Co.,  99  Tex.  276,  ante,  p.  622,  and 
cases  cited  in  the  cross-reference  note  thereto. 
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CLUB  LAND  AND  CATTLE  COMPANY  v.  WALL. 

[99  Tex.  591,  91  8.  W.  778.] 

ADVERSE  POSSESSION — ^Payment  of  Taxes. — To  sustain  the 
defense  of  title  acquired  by  five  years'  adverse  possession,  the  de- 
fendant must  show  payment  before  suit  brought  of  the  taxes  for 
the  last  year  necessary  to  complete  the  bar,  if  it  was  possible  to 
make  such  payment,     (p.  669.) 

ADVERSE  POSSESSION— Payment  of  Taxes.— Where  an  un- 
divided one-half  interest  in  a  tract  of  land  has  been  conveyed  to  a 
person  for  his  own  use,  and  the  other  half  interest  has  been  conveyed 
to  him  for  the  use  of  a  partnership  of  which  he  is  a  member,  he 
may  plead  the  five  year  statute  of  limitations  as  to  his  individual 
half  interest,  if  he  has  paid  all  taxes  thereon,  notwithstanding  the 
taxes  have  not  all  been  paid  on  the  other  half  interest,     (p.  669.) 

EJECTMENT — Payment  of  Purchase  Money. — Where  a  ven- 
dor's lien  is  foreclosed,  and  subsequently  the  assignee  of  the  vendor 
under  an  assignment  for  creditors  conveys  the  land,  one  who  claims 
under  the  purchaser  at  the  foreclosure  sale  may  recover  the  land 
in  trespass  to  try  title  without  paying  the  purchase  price,     (p.  670.) 

ADVERSE  POSSESSION— Description  in  Deed. — A  deed  is 
BuflSciently  definite  to  support  the  five  year  statute  of  limitations,  if 
it  locates  a  corner  and  gives  courses  and  distances  and  refers  to  an 
unrecorded  deed.     (p.  671.) 

Matlock,  Miller  &  Dyeus,  for  the  plaintiffs  in  error. 

Montgomery  &  Hughes,  for  the  defendant  in  error. 

5»3  BROWN,  A.  J.  On  April  11,  1904,  Wall  filed  this 
suit  in  trespass  to  try  title  against  the  Club  Land  and  Cattle 
Company,  A.  L.  Matlock,  George  E.  Miller  and  F.  E.  Dyeus, 
to  recover  one  hundred  and  nineteen  acres  of  land  situated 
in  Archer  county.  The  defendants  pleaded  by  general  de- 
murrer, not  guilty,  and  the  statute  of  limitations  of  three 
and  five  years,  with  other  special  pleas  not  necessary  to 
mention  here.  At  the  trial  the  court  in  its  charge  to  the 
jury  submitted  only  the  issue  of  the  statute  of  limitations 
of  five  years  to  the  jury.  Verdict  was  returned  for  the  de- 
fendants and  judgment  entered  accordingly,  when  judg- 
ment was  by  the  court  of  civil  appeals  reversed,  and  judg- 
ment rendered  for  Wall  for  the  land. 

The  facts  which  are  pertinent  to  the  issues  presented  here 
are:  E.  B.  Harold  and  E.  H.  East  are  the  common  source 
from  which  both  parties  claim  title.  Harold  and  East  con- 
veyed the  land  to  W.  A.  Squires  and  T.  E.  Hurley,  retaining 
a  vendor's  lien  for  the  unpaid  purchase  money.  In  1896 
Harold  and  East,'  being  insolvent,  made  a  statutory  deed 


March,  1906.]     Club  Land  etc.  Co.  v.  Wall.  667 

of  assignment,  conveying  their  property,  including  the  note 
of  Squires  and  Hurley,  and  embracing  all  vendor's  liens, 
to  M.  Harold,  assignee,  for  the  benefit  of  the  creditors  of 
the  said  Harold  and  East.  Hurley  died,  leaving  his  wife 
surviving,  and  a  will  in  which  his  wife,  Fredericka,  was  the 
sole  devisee  and  executrix,  to  administer  the  ^^^  estate  un- 
der the  orders  of  the  county  court.  Mrs.  Fredericka  Hur- 
ley qualified  as  executrix  of  the  estate.  M.  Harold,  the  as- 
signee, brought  suit  against  Squires  and  Fredericka  Hurley, 
as  executrix,  upon  the  vendor's  lien  upon  the  land  in  con- 
troversy. The  judgment  directed  an  order  to  issue  for  the 
sale  of  Squires'  half  interest  in  the  land,  and,  as  to  Mrs. 
Hurley,  executrix,  it  should  be  certified  to  the  county  court 
for  enforcement.  An  order  of  sale  was  issued;  Squires' 
interest  in  the  land  was  sold  regularly  and  bid  in  by  Mrs. 
Mary  A.  King  on  the  first  Tuesday  in  January,  1897,  the 
deed  being  executed  January  5,  1897.  No  steps  appear  to 
have  been  taken  against  the  estate  of  Hurley  in  the  county 
court.  On  December  24,  1896,  Mrs.  Hurley,  in  her  own 
name  and  right,  made  a  quitclaim  deed  to  her  interest  in 
the  land  to  Mary  A.  King.  On  December  5,  1898,  M.  Harold, 
as  assignee  of  E.  H.  East,  conveyed  the  land  to  E.  B.  Car- 
ver, which  deed  was  filed  for  record  on  December  14,  1898 ; 
and  on  the  same  day  Carver  leased  the  land  to  the  Club 
Land  and  Cattle  Company,  who,  on  the  same  day,  took  pos- 
session thereof  and  continued  in  possession,  holding  under 
Carver  and  his  subsequent  vendees  up  to  the  filing  of  this 
suit.  November  23,  1899,  Carver  conveyed  an  undivided 
one-half  interest  in  the  land  to  F.  E.  Dycus,  the  deed  be- 
ing recorded  November  30,  1899,  and  on  July  2,  1902,  Car- 
ver conveyed  the  other  half  interest  in  the  land  to  F.  E. 
Dycus,  for  the  benefit  of  himself  and  his  partners,  Matlock 
and  Miller,  which  deed  was  recorded  January  17,  1902. 
The  possession  of  the  land  was  held. for  five  years,  up  to 
December  14,  1903,  and  E.  B.  Carver  and  Dycus  paid  all 
taxes  on  the  land  as  they  accrued  for  the  years  1898,  1899, 
1900,  1901,  1902,  and  F.  E.  Dycus  paid  taxes  on  his  one- 
half  for  1903  before  this  suit  was  instituted,  but  the  taxes 
on  the  other  half  of  the  land  for  1903  were  not  paid  until 
after  the  institution  of  this  suit.  The  land  was  described 
in  the  deed  from  Harold  to  Carver,  and  in  the  deeds  of 
Carver  to  Dycus,  as  follows: 
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**2d  tract.  100  acres,  being  a  part  of  the  J.  Ostane  sur- 
vey No.  83,  and  described  as  follows:  Beginning  at  south- 
east corner  of  the  280-acre  tract,  deeded  by  Harold  and 
East  to  J.  S.  Scott  in  the  southwest  corner  of  said  survey, 
thence  north  1340  varas  to  northeast  corner  of  said  280- 
acre  tract;  thence  east  420  varas;  thence  south  1340  varas; 
thence  west  on  south  line  of  said  survey  420  varas  to  the 
beginning." 

**3d  tract.  All  the  right,  title  and  interest  of  said  as- 
signed estate,  including  the  superior  title  held  by  the  as- 
signed estate  of  E.  H.  East  to  the  following  described  tract 
of  land  situated  in  Archer  County,  Texas,  and  being  a  part 
of  said  Ostane  survey,  containing  119  acres;  beginning  at 
the  southeast  corner  of  said  100-acre  tract,  on  the  south 
line  of  said  survey,  thence  north  1340  varas  to  northeast 
comer  of  said  tract;  thence  500  varas  east;  thence  south 
1340  varas  to  the  south  line  of  said  survey ;  thence  420  varas 
to  the  beginning."  The  last  tract  is  in  controversy  in  this 
case. 

The  court  of  civil  appeals  held  that  the  statute  of  five 
years'  limitation  was  not  available  to  the  defendants  be- 
low for  any  part  of  the  land,  because  the  taxes  for  the  year 
1903  on  one-half  undivided  interest  in  it  were  not  paid  be- 
fore the  institution  of  this  suit.  We  are  of  opinion  that  in 
this  holding  the  court  committed  error  as  to  that  undivided 
one-half  *^^^  interest,  which  was  claimed  by  F.  E.  Dycus 
individually;  but  that  the  holding  was  correct  as  to  the 
half  interest,  which  was  claimed  by  the  firm  composed  of 
Matlock,  Miller  &  Dycus.  The  plaintiffs  in  error  claim  that 
because  the  period  of  limitation  expired  before  the  time  at 
which  the  state  could  have  forced  the  claimants  to  pay  the 
taxes  for  1903,  the  title  vested  without  the  payment  of  the 
taxes,  and  that  the  subsequent  payment  made  was  sufficient. 
It  is  true  that  if  the  "period  of  limitation  of  five  years  had 
expired  prior  to  the  first  day  of  October,  1903,  the  defense 
could  have  been  maintained  in  this  case  without  the  pay- 
ment of  the  taxes  for  that  year,  because  no  taxes  could  be 
paid  upon  the  land  prior  to  October  1st;  therefore,  at  the 
expiration  of  the  five  years,  the  title  would  have  vested  with- 
out the  payment  of  the  taxes  for  1903 :  Mariposa  L.  &  C.  Co. 
v.  Silliman  (Tex.  Civ.  App.),  27  S.  W.  773;  Halbert  V. 
Brown,  9  Tex.  Civ.  App.  335,  31  S.  W.  535. 
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The  reason  for  holding  that  it  is  unnecessary  to  pay  the 
taxes  under  such  circumstances  is,  that  the  claimants  could 
not  have  paid  them  before  the  expiration  of  the  period  of 
limitation ;  but  in  this  case  there  was  a  period  of  time  from 

the  first  day  of  October  until  the  day  of  November, 

in  which  the  plaintiffs  in  error  might  have  paid  the  taxes 
for  1903,  and  it  was  their  duty  to  make  the  payment.  The 
indulgence  by  the  state  to  the  1st  of  March  did  not  relieve 
the  taxpayer  of  the  duty  to  pay  at  any  tur^  between  the 
1st  of  October  and  the  1st  of  March.  When  this  suit  was  in- 
stituted, the  possession  of  the  half  interest  which  belonged 
to  the  firm  had  continued  for  full  five  years  and  more,  but 
the  title  had  not  been  devested  out  of  the  true  owners  of 
the  land,  because  the  taxes  on  that  half  interest  for  1903 
had  not  been  paid;  and,  there  being  no  title  in  Matlock, 
Miller  and  Dycus  at  the  date  of  the  institution  of  this  suit, 
no  act  of  theirs  done  thereafter  could  devest  the  title  out 
of  the  plaintiff. 

The  court  erred,  however,  in  entering  judgment  for  the 
defendant  in  error  for  the  entire  tract;  because,  under  the 
facts,  F.  E.  Dycus  was  entitled  to  a  judgment  for  one-half 
interest  therein  by  virtue  of  his  title  by  limitation  of  five 
years.  The  court  of  civil  appeals  held  that  he  could  not 
avail  himself  of  the  statute  of  limitations,  because  the  taxes 
had  not  been  paid  upon  the  entire  tract  of  one  hundred  and 
nineteen  acres.  But  in  this  the  court  failed  to  distinguish 
between  the  one-half  interest  which  was  held  personally  by 
F.  E.  Dycus  and  the  rights  of  the  partnership  in  the  other 
half.  The  two  rights  were  just  as  distinct  after  the  second 
deed  was  made  by  Carver  to  Dycus,  conveying  one-half  in- 
terest in  the  land  to  the  partnership,  as  it  was  before. 
While  it  is  true  that  Dycus  owned  one-third  of  the  one- 
half  conveyed  to  the  firm,  it  is  also  true  that  the  other  mem- 
bers of  the  firm  owned  no  part  of  his  half;  and  the  mere 
fact  that  one  party  had  an  interest  in  both  does  not  have 
the  effect  to  consolidate  and  blend  them  as  a  whole.  Sup- 
pose, for  instance,  that  Dycus  had  failed  to  pay  the  taxes 
for  the  year  1903  on  his  half  of  the  land,  but  the  taxes 
on  the  firm's  interest  had  been  paid;  would  the  failure  of 
Dycus  to  pay  on  his  half  interest  prevent  the  firm  from 
pleading  limitation  as  to  their  half?  We  think  that  such 
a  contention  would  not  be  made;  and  yet  it  serves  most 
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definitely  to  show  that  the  two  interests  were  distinct,  and 
that  the  principle  applied  by  the  court  of  ****  civil  ap- 
peals is  not  applicable  to  a  case  of  this  kind.  The  case  of 
Kelly  V.  Medlin,  26  Tex.  48,  upon  which  the  ruling  of  the 
court  must  rest,  is  entirely  different  in  its  facts  from  this 
case.  In  that  case  the  deed  purported  to  convey  three  hun- 
dred and  twenty  acres  of  land,  and  the  proof  showed  pay- 
ment of  taxes  on  less  than  that  amount.  In  this  case,  Dy- 
cus'  deed  showed  a  conveyance  of  one-half  interest  in  one 
hundred  and  nineteen  acres,  and  the  proof  showed  a  pay- 
ment on  fifty-nine  and  one-half  acres  of  the  land;  so  that 
all  of  the  land  which  was  described  in  the  deed — fifty-nine 
and  one-half  acres — was  rendered  for  taxes,  and  the  taxes 
paid  regularly  for  five  years.  This  entitled  Dycus  to  judg- 
ment against  the  plaintiff  below  for  the  one-half  interest  in 
the  land. 

The  plaintiffs  in  error  claim  that  the  defendant  in  error, 
Wall,  should  not  be  allowed  to  recover  without  paying 
the  purchase  money  of  the  land.  That  doctrine  does  not  ap- 
ply to  the  facts  of  this  ease.  When  M.  Harold,  acting  as 
assignee  of  East,  conveyed  the  land  to  Carver,  no  title  what- 
ever passed  to  the  latter,  because  the  interest  of  East  in 
Squire's  half  had  been  sold  under  a  judgment  foreclosing 
the  vendor's  lien,  and  had  been  purchased  by  Mrs.  King, 
under  whom  Wall  claimed,  by  which  sale  East's  title  to  the 
land  sold  passed  out  of  the  assignee.  By  this  proceeding 
the  assignee  elected  to  enforce  the  lien,  and  having  sold  part 
of  the  land,  he  could  not  disaffirm  the  sale  for  the  remainder : 
Gardener  v.  Griffith,  93  Tex.  355,  55  S.  W.  314.  Therefore, 
the  plaintiffs  in  error  never  acquired  the  interest  of  either 
of  the  original  vendors,  East  or  Harold,  in  this  land ;  to  the 
contrary,  the  title  was  vested  in  Wall  through  the  deed 
from  Mrs.  Hurley  to  Mrs.  King,  and  the  purchase  by  Mrs. 
King  of  Squire's  interest  at  the  foreclosure  sale. 

The  defendant  in  error.  Wall,  claims  that  the  deed  from 
the  assignee,  Harold,  to  Carver,  is  not  sufficiently  definite  in 
its  description  of  the  land  to  sustain  the  statute  of  limita- 
tions, because  it  calls  to  be  taken  out  of  a  tract  of  two 
hundred  and  eighty  acres  deeded  by  Harold  and  East  to 
J.  C.  Scott  out  of  the  J.  Ostane  survey,  No.  83 ;  and  because 
it  is  not  shown  that  the  deed  to  Scott  was  recorded,  the  de- 
scription is  defectite.    The  facts  of  this  case  are  quite  dif- 


March,  1906.]     Club  Land  etc.  Co.  v.  Wall.  671 

ferent  from  those  in  McDonough  v.  Jefferson  County,  79 
Tex.  535,  15  S.  "W.  490,  where  the  deed  under  which  the 
statute  of  limitations  was  prescribed  contained  no  descrip- 
tion of  the  land  whatever,  but  referred  to  another  deed, 
which  was  not  of  record ;  therefore,  there  was  no  such  deed 
to  the  land  on  record  as  was  required  by  the  statute.  The 
deeds  introduced  in  this  case  were  sufficiently  definite  to  sus- 
tain the  five  years'  limitation. 

It  is  ordered  that  the  judgment  of  the  court  of  civil  ap- 
peals be  reversed,  and  that  judgment  be  here  entered  in 
favor  of  J.  W,  Wall  against  Matlock,  Miller  and  Dycus  and 
the  Club  Land  and  Cattle  Company  for  an  undivided  half 
interest  in  the  land  in  controversy,  and  that  F.  E.  Dycus 
recover  of  Wall  an  undivided  half  interest  in  the  said  land. 
It  is  further  ordered  that  Wall  recover  of  Matlock,  Miller 
and  Dycus  and  from  F.  E.  Dycus  and  the  Club  Land  and 
Cattle  Company  all  costs  except  the  costs  of  this  court, 
which  will  be  adjudged  against  J.  W.  Wall. 


The  Payment  of  Taxes  is  not,  independently  of  an  express  statutory 
requirement,  essential  to  acquiring  a  title  by  adverse  possession: 
See  the  note  to  Power  v.  Retching,  19  N.  Dak.  254,  88  Am.  St.  Rep. 
691.  If  a  statute  of  limitations  provides  that  one  of  the  conditions 
of  obtaining  title  under  it  is  that  the  occupant  of  land  shall  pay 
the  taxes  thereon  under  color  of  title  for  a  specified  number  of  years, 
and  he  pays  all  taxes  assessed  against  the  land  and  extended  against 
him  on  the  tax-books  for  the  statutory  period,  he  has  complied  with 
this  requisite  of  the  law,  although  an  annual  assessment  has  become 
delinquent  and  is  not  paid  until  the  following  year:  Murphy  v. 
Eedeker,  16  S.  Dak.  615,  102  Am.  St.  Eep.  722,  In  Illinois,  to  make 
the  period  of  seven  years'  payment  of  taxes  under  color  of  title  a  bar 
to  the  recovery  of  land,  they  must  be  paid  by  the  person  holding  the 
title,  or  in  some  way  interested  in  or  connected  therewith:  Manter- 
nach  V.  Studt,  230  111.  356,  120  Am.  St.  Eep.  310. 
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BEARD  V.  STATE. 

[47  Tex.  Cr.  Eep.  50,  81  S.  W.  33.] 

CEIMINAL  LAW — Assault  to  Murder — Self-defense. — ^If  a 
person  accused  of  an  assault  with  intent  to  murder  believed  at  the 
time  of  the  assault  that  the  persons  assaulted,  singly,  or  acting  to- 
gether, were  about  to  take  his  life,  oi  do  him  serious  bodily  harm,  he 
had  the  right  to  shoot  in  self-defense,  whether  the  jury  believes  that 
Buch  parties  were  so  doing  or  not.     (p.  673.) 

CRIMINAL  LAW — ^Accusation  of  Crime — Self-defense. — If  one 
is  accused  of  crime,  he  has  a  right  to  seek  and  interview  his  ac- 
cuser in  a  peaceable  manner  with  a  view  of  securing  a  retraction, 
and  he  has  the  further  right  to  arm  himself  to  protect  hia  person  from 
attack  by  his  accuser,  and  if  the  latter  produced  the  occasion,  or  put 
the  accused  in  the  attitude  of  defending  his  life  or  his  person  against 
his  attack  under  such  circumstances,  his  perfect  right  of  self-defense 
is  in  nowise  compromitted.     (pp.  673,  674.) 

CRIMINAL  LAW — ^Accusation  of  Crime — Self-defense. — If  one 
accused  of  crime  seeks  his  accuser  with  reference  to  such  accusation, 
and  with  a  view  of  securing  a  retraction,  and  on  meeting  him  the  ac- 
cused provoked  the  difficulty,  but  not  for  the  purpose  of  killing  or 
inflicting  serious  bodily  harm,  and  then  acting  under  real  or  apparent 
danger  of  his  life,  inflicts  injury  not  resulting  in  death,  the  offense 
can  be  no  greater  than  aggravated  assault  and  battery,  (pp.  -674, 
675.) 

Abernathy  &  Mangum,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

*^»  DAVIDSON,  P.  J.  Appellant  was  convicted  of  as- 
sault with  intent  to  murder.  The  facts  show  that  appellant 
had  been  clerking  for  Largent  Bros.  Ed  Largent  had  ac- 
cused him  of  appropriating  money  belonging  to  his  firm, 
and  demanded,  under  threat  of  prosecution,  a  note.  Suit 
was  instituted  upcJn  this  note  and  appellant  was  successful 

(672) 
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on  the  trial.  Subsequent  to  this  Largent  repeated  the  ac- 
cusations, ***  which  came  to  the  ears  of  appellant.  On  the 
day  of  the  difficulty  appellant  armed  himself,  and  accom- 
panied by  his  brother  went  to  see  Largent  in  reference  to 
these  imputations  of  dishonesty.  He  asked  Largent  in  re- 
gard to  the  matter.  Largent  reiterated  the  accusation. 
One  word  brought  on  another,  until  finally  they  became 
involved  in  a  personal  difficulty,  during  which  appellant 
fired  one  shot  at  Largent;  at  the  time  appellant  says  he 
thought  Largent  had  reached  under  the  counter  for  a  pistol. 
About  this  time  Mays,  an  employe  in  the  house,  came  up 
and  became  involved  in  the  difficulty.  Appellant  fired  one 
shot  at  Mays  at  the  time  he  says  Mays  was  reaching  for  a 
pistol.  There  is  quite  a  lot  of  testimony,  but  this  is  a  suf- 
ficient general  outline,  so  far  as  the  questions  involved  are 
concerned. 

The  court  charged  the  jury  if  they  should  find  from  the 
evidence  that  appellant  shot  Joe  Mays  with  a  pistol,  and 
should  further  find  from  the  evidence  that  when  he  fired 
this  shot  it  appeared  to  him,  viewed  from  his  standpoint, 
in  the  light  of  the  surrounding  circumstances,  that  Mays  or 
Mays  and  Largent,  *'if  you  believe  from  the  evidence  they 
were  acting  together,  or  if  you  believe  from  the  evidence 
that  either  of  them  was  then  and  there  about  to  take  his 
(defendant's)  life  or  to  infiict  upon  him  some  serious  bodily 
injurj'-,  and  so  believing,  if  he  did,  he  shot  said  Mays,"  etc., 
they  should  acquit  on  the  ground  of  self-defense.  Excep- 
tion was  reserved  to  this  charge  because  it  took  from  the 
defendant  the  right  to  act  upon  the  reasonable  appearances 
of  danger  as  he  viewed  it,  and  transferred  this  matter  to 
the  belief  of  the  jury  under  that  portion  of  the  charge  placed 
in  quotation  marks.  We  believe  this  exception  is  well 
taken.  It  is  more  defendant's  belief  from  the  evidence  and 
viewed  from  his  standpoint  that  should  control  the  jury 
in  passing  upon  his  act  and  intent,  and  not  so  much  as  to 
what  the  jury  believes  about  the  parties  acting  together.  If 
appellant  believed  under  the  circumstances  that  either  or 
both  Mays  and  Largent  singly  or  acting  together  were  about 
to  take  his  life,  or  do  him  serious  bodily  harm,  he  had  the 
right  to  shoot  in  his  perfect  self-defense,  whether  the  jury 
believed  they  were  so  doing  or  not. 
Am.  St.  Eep.,  Vol.  122—43 
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The  court  limited  the  right  of  self-defense  by  a  charge  of 
provoking  the  diflfieulty,  and  limits  this  to  appellant's  riglit 
of  resistance  against  an  attack  on  reasonable  appearances 
of  danger  indicating  death  or  serions  bodily  injury. 

Appellant  had  the  right  to  seek  and  interview  Largent 
with  reference  to  the  accusations  he  had  been  circulating 
against  him,  charging  him  with  theft,  in  a  peaceable  manner, 
with  the  view  of  securing  a  rectification  of  that  matter  and 
a  retraction,  and  he  had  the  further  right  to  arm  himself 
to  protect  his  person  from  an  attack  by  Largent  under  such 
circumstances,  and  if  Largent  produced  the  occasion,  or  put 
appellant  in  the  attitude  of  defending  his  life  or  his  person, 
against  his  attack  under  such  circumstances,  his  perfect 
right  of  self-defense  would  be  in  nowise  compromitted : 
Shannon  v.  State,  35  Tex.  Cr.  Rep.  2,  60  Am.  St.  Rep.  17, 
28  S.  W.  687.  This  was  appellant's  view  of  the  case.  This 
phase  of  the  law  was  ^^  ignored  in  the  charge.  If  appel- 
lant provoked  the  difficulty,  and  it  was  not  done  for  the 
purpose  of  killing  or  inflicting  serious  bodily  injury,  and 
then  he  acted  under  real  or  apparent  danger  and  killed,  the 
offense  would  not  be  higher  than  manslaughter,  and  failing 
in  the  homicide  the  offense  would  be  n,o  greater  than  ag- 
gravated assault  and  battery.  This  phase  of  the  law  was 
also  ignored  in  the  charge. 

.Appellant  himself  testified,  and  his  testimony  is  sup- 
ported by  that  of  his  brother,  to  the  effect  that  he  went  ta 
Largent 's  store  and  asked  in  regard  to  the  matters  circu- 
lated, and  Largent  reiterated  them,  and  this  brought  on  a 
colloquy  which  finally  terminated  in  the  difficulty.  At  this 
point  or  stage  of  the  proceedings  appellant  had  not  drawn 
his  pistol  under  his  statement,  but  when  Largent  stooped 
under  the  counter  to  get,  as  appellant  thought,  a  pistol,  he 
fired.  This  was  the  only  shot  fired  at  Largent.  Mays  came 
up  and  engaged  himself  in  the  difficulty  and  reached  for  a 
pistol,  as  appellant  says  he  thought,  and  appellant  fired 
one  shot  at  Mays.  This  ended  the  transaction.  Under  this 
statement,  appellant  was  clearly  entitled  to  a  distinct  and 
clear  charge  of  self-defense  untrammeled  by  provoking  the 
difficulty;  and  if  Largent  or  Mays  either  or  both  put  him 
in  the  attitude  of  defending  his  life  or  his  body  from  serious 
injury,  his  perfect  right  of  self-defense  would  remain,  if 
the  jury  believed  appellant  only  sought  Largent  for  the  pur- 
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pose  of  having  him  rectify  the  false  statements,  and  that 
Largent  then  produced  the  occasion  or  brought  about  the 
difficulty;  but  if  appellant  provoked  the  difficulty  at  the 
time,  and  it  was  not  done  with  the  purpose  of  killing  or  in- 
flicting serious  bodily  injury,  then  the  ease  would  be  of  no 
higher  magnitude  than  some  grade  of  assault  and  battery. 
This  phase  of  the  law  should  be  distinctly  given  in  charge 
to  the  jury.  The  judgment  is  reversed  and  the  cause  re- 
manded. 


The  Law  of  Self-defense  is  considered  in  the  notes  to  State  v.  Sum- 
ner, 74  Am.  St.  Eep.  717;  State  v.  Gordon,  109  Am,  St.  Eep.  804. 


TAYLOR  V.  STATE. 

[47  Tex.  Cr.  Eep.  122,  80  S.  W.  378.] 

ASSAUIiT — Charge  as  to  Dangerous  Weapon. — On  a  charge  of 
aggravated  assault,  if  there  is  no  showing  of  the  use  of  a  dangerous 
■weapon,  or  the  semblance  thereof,  in  an  angry  or  threatening  manner, 
it  ia  error  to  charge  on  the  law  relating  thereto,     (p.  676.) 

TRESPASS — Eight  to  Defend  Against. — If  the  land  in  question 
is  the  property  of  the  prosecutrix  in  a  charge  of  an  assault,  she  has  a 
right  to  use  whatever  force  is  necessary  to  protect  her  property, 
•whether  fenced  or  not,  from  the  intrugion  or  trespass  thereon  by  any- 
one,    (p.  677.) 

ASSAULT — Provoking  the  Difficulty. — If,  on  the  trial  of  a 
charge  of  assault,  the  evidence  presents  the  issue  of  provoking  the 
difficulty,  the  court  should  charge  the  jury  on  the  law  relating  thereto. 
(p.  677.) 

ASSAULT — Evidence — Ees  Gestae. — A  statement  by  the  prose- 
cutrix in  a  charge  of  assault,  of  the  circumstances  of  the  difficulty, 
made  five  minutes  thereafter  and  while  she  was  very  much  excited 
and  Buffering  pain,  is  admissible  as  part  of  the  res  gestae,     (p.  677.) 

ASSAULT — Evidence — Hearsay. — On  the  trial  of  an  accused 
for  an  assault  upon  prosecutrix  while  interfering  with  his  tying  his 
mule  to  a  tree  standing  on  land  about  the  ownership  of  which  there 
is  a  dispute,  the  husband  of  the  prosecutrix  cannot  be  permitted  to 
testify  that  he  only  knew  that  such  tree  was  on  his  wife's  land  from 
what  another  person  had  informed  him  since  the  difficulty.  Such  evi- 
dence would  be  hearsay,     (p.  677.) 

Taylor  &  Gallagher,  for  the  appellant, 

H.  Martin,  assistant  attorney  general,  for  the  state. 

*^  BROOKS,  J.  Appellant  was  convicted  of  an  ag- 
gravated assault,  and  his  punishment  assessed  at  a  fine  of 
fifty  dollars  and  thirty  days'  conlinement  in  the  county  jail. 
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Appellant  objects  to  the  following  portion  of  the  court's 
charge:  "But  the  use  of  any  dangerous  weapon,  or  the 
sem))lance  thereof,  in  an  angry  or  threatening  manner  with 
intent  to  alarm  another  and  under  circumstances  calculated 
to  effect  that  object  comes  within  the  meaning  of  an  as- 
sault." As  appellant  insists,  there  is  no  evidence  in  this 
record  authorizing  this  charge.  The  testimony  of  prosecu- 
trix is  that  she  owned  a  tract  of  land,  and  the  defendant 
persisted  in  tying  a  mule  to  a  certain  tree  to  graze.  She 
untied  the  mule  one  or  more  times,  and  sent  word  to  de- 
fendant to  desist  from  placing  the  mule  upon  the  land  to 
graze;  that  she  wanted  the  grass  for  her  cows.  Defendant 
brought  the  mule  back  and  tied  him  to  the  same  tree 
again,  and  she  made  an  effort  to  untie  the  rope  and  again 
release  the  mule,  and  defendant  interfered  and  knocked  and 
beat  her  severely.  Defendant's  testimony  shows  this  to  be 
untrue.  He  says  that  he  tied  the  mule  to  a  tree  that  was 
in  the  street  and  not  upon  prosecutrix's  land;  that  prosecu- 
trix attempted  to  release  the  mule  and  the  mule  became 
frightened,  ran  around  the  tree  and  tripped  appellant  and 
prosecutrix,  and  ran  over  prosecutrix  and  hurt  her.  This 
statement  was  made  by  him,  and  testified  by  other  witnesses. 
There  is  nothing  in  this  statement  or  in  the  record  show- 
ing the  use  of  any  dangerous  weapon  or  the  semblance 
thereof  in  an  angry  and  threatening  manner.  This  charge 
should  not  have  been  given. 

Appellant  requested  the  following  charge:  "Before  pros- 
ecuting witness,  Mrs.  Radney,  can  justify  an  interference 
with  defendant  or  with  his  staking  said  mule  to  the  tree 
as  testified  before  you  in  evidence,  the  state  must  show  that 
the  same  was  done  in  preventing  or  interrupting  an  intru- 
sion upon  property  lawfully  in  her  possession  or  under  her 
control.  Such  possession,  in  order  to  authorize  an  inter- 
ference on  her  part,  must  be  of  corporeal  property  and  not 
of  a  mere  right,  and  the  possession  must  be  actual  and  not 
merely  constructive.  Now,  if  you  believe  from  the  evi- 
dence that  the  complaining  witness,  Mrs.  Radney,  and  her 
mother,  owned  the  property  upon  which  said  tree  was  sit- 
uated, but  you  further  believe  that  they  removed  all  fences 
therefrom,  and  turned  the  same  out  on  the  public  commons, 
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and  that  said  state  of  affairs  had  existed  for  some  time, 
then  you  are  charged  that  the  said  witness,  Mrs.  Radney, 
did  not  have  actual  possession  of  said  property,  but  only 
constructive  possession  thereof,  and  that  such  possession 
could  not  justify  any  interference  by  her  with  defendant  in 
staking  his  said  mule  to  said  tree  upon  the  same."  There 
was  no  error  in  the  refusal  of  the  court  to  give  said  charge. 
If  the  land  in  question  was  the  property  of  prosecutrix, 
whether  fenced  or  not,  she  had  a  right  under  the  statute 
authorizing  the  defense  of  property  to  use  whatever  force 
was  necessary  to  protect  her  property  from  the  intrusion  or 
trespass  upon  the  same  by  anyone.  The  court  in  this  con- 
nection should  have  defined  the  prosecutrix's  right  *^^  to 
defend  her  property  under  the  statute,  but  it  was  not  re- 
quired to  give  the  charge  requested. 

Appellant  also  insists  that  the  court  erred  in  charging 
the  law  of  provoking  the  difficulty.  If  the  evidence  for  the 
prosecutrix  be  true  this  question  was  in  the  case,  and  the 
statute  should  have  been  charged. 

Bill  of  exceptions  number  6  insists  that  the  court  erred 
in  permitting  the  introduction  of  the  testimony  of  Miss 
New,  who  testified  to  a  statement  made  by  Mrs.  Radney 
(prosecutrix)  to  her  within  five  minutes  after  the  alleged 
difficulty,  in  which  she  told  said  witness  the  circumstances 
of  the  same.  At  the  time  of  doing  so  she  was  excited  and 
crying,  and  the  bill  shows  that  the  same  was  res  gestae. 
The  bill  also  shows  that  she  was  very  much  expited  and 
suffering  pain  at  the  time. 

The  seventh  bill  complains  that  the  court  permitted  W.  L. 
Radney,  the  husband  of  prosecutrix,  to  testify:  "I  don't 
know  of  my  own  knowledge  where  the  tree  is  situated  to 
which  defendant  is  said  to  have  staked  his  mule.  I  only 
know  this  tree  from  what  another  person  informed  me, 
since  the  trial.  This  tree  is  not  situated  in  North  Tenth 
street.  It  is  some  distance  on  Mrs.  Radney 's  land,  off  the 
street. ' '  The  introduction  of  this  testimony  was  error.  The 
husband  of  prosecutrix,  if  he  had  known  where  the  tree 
was,  or  if  Mrs.  Radney  or  any  other  witness  who  knew  the 
fact  where  the  difficulty  occurred  had  pointed  out  the  tree 
and  this  witness  knew  that  that  tree  was  on  prosecutrix's 
land,  could  have  testified  to  it.    But  he  cannot  be  permitted 
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to  testify  that  he  knew  the  tree  was  on  the  land  from  what 
another  person  informed  him  since  the  difficulty.  This 
would  be  hearsay.  This  was  prejudicial  error,  in  view  of 
the  fact  that  it  goes  to  the  very  gist  of  the  defendant's  de- 
fense. His  insistence  is  that  the  tree  where  the  difficulty  oc- 
curred and  where  he  had  the  mule  tied  was  not  on  prosecu- 
trix *s  land  at  all.  If  it  was  not,  then  she  would  have  no  right 
whatever  to  interfere  with  his  tying  the  mule  to  the  tree. 

There  are  many  other  errors  assigned,  but  as  they  are  not 
likely  to  occur  on  another  trial,  we  do  not  deem  it  necessary 
to  review  them. 

For  the  error  discussed,  the  judgment  is  reversed  and  the 
cause  remanded. 


A  Property  Owner  may  Use  All  Reasonable  and  Necessary  Force  to 
resist  a  trespass  upon  his  premises:  Hannabalson  v.  Sessions,  116  Iowa, 
457,  93  Am.  St.  Kep.  250,  and  note;  but  he  must  not  go  to  the  extent 
of  taking  life:  Utterback  v.  Commonwealth,  105  Ky.  723,  88  Am.  St. 
Bep.  328. 

Tlie  Question  of  Bes  Gestae  is  discussed  in  the  note  to  People  v. 
Vernon,  95  Am.  Dec.  51.  Ees  gestae  are  those  circumstances  which 
are  the  automatic  and  undisguised  incidents  of  a  particular  litigated 
fact,  and  which  in  contemplation  of  law  are  a  part  of  the  act  itself. 
To  render  circumstances  and  declarations  a  part  of  the  res  gestae  they 
generally  must  be  substantially  contemporaneous  with  the  occurrence, 
but  they  need  not  be  concurrent  therewith:  State  v.  Miller,  73  S.  C. 
277,  114  Am.  St.  Bep.  82,  and  cases  cited  in  the  cross-reference  note 
thereto. 


McCLOY  V.  STATE. 

[47  Tex.  Cr.  Bep.  124,  80  S.  W.  324.] 

CRIMINAL  LAW — Indictment — Variance  as  to  Name. — If  an 
indictment  alleges  that  the  name  of  the  deceased,  a  female  child,  is 
to  the  grand  jurors  unknown,  while  the  evidence  shows  the  name  of 
the  mother  to  be  as  alleged  in  the  indictment,  and  the  name  of  the 
child  to  be  "Priscilla, "  which  fact  could  have  been  easily  ascertained 
by  the  grand  jury,  the  variance  is  fatal,     (p.  679.) 

J.  Grothgar  and  R.  H.  &  A.  S.  Tieman,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

**»  DAVIDSON,  P.  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  the  penalty  assessed  being 
sixteen  years'  confinement  in  the  state  penitentiary. 

The  indictment^  charges  the  murder  **of  a  female  baby, 
light  brown  in  color,  about  three  months  of  age,  a  better 
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description  and  the  name  of  said  baby  being  to  the  grand 
jurors  unknown."  The  first  count  charges  the  homicide  by 
drowning;  and  the  second,  by  strangling  and  choking.  On 
the  trial  the  evidence  showed  the  name  of  the  mother  to  be 
as  alleged  in  the  indictment,  Rosa  McCloy,  and  the  name  of 
the  child  Priscilla.  It  is  evident  the  name  of  the  mother 
was  well  known  to  the  grand  jury,  as  indicated  by  the  in- 
dictment, and  the  testimony  introduced  on  the  trial.  The 
facts  further  show  that  the  name  Priscilla,  if  not  known, 
could  have  been  easily  ascertained  by  the  grand  jury  at  the 
time  the  indictment  was  preferred.  Upon  this  testimony  a 
variance  is  claimed.  This  contention  is  well  taken.  For  a 
careful  and  full  discussion  of  this  matter  see  Jorasco  v. 
State,  6  Tex.  Cr.  App.  238.  Whether  the  grand  jury  knew 
or  could  have  ascertained  by  reasonable  diligence  that  the 
name  of  the  child  was  Priscilla,  they  had  indubitable  evi- 
dence before  them  that  the  child  was  the  daughter  of  appel- 
lant, and  that  appellant's  name  was  Rosa  McCloy.  Then, 
of  course,  they  knew  the  name  of  the  ^^**  child  to  that  ex- 
tent. The  grandmother  of  appellant  testified  that  the  name 
of  the  child  was  Priscilla.  The  evidence  for  the  state  dis- 
closed that  the  child  was  born  at  the  residence  of  the  grand- 
mother, at  whose  house  appellant  had  remained  practically 
all  the  time  from  the  birth  of  the  child  until  a  few  hours 
before  its  death.  In  Puryear  v.  State,  28  Tex.  App.  73,  11 
S.  W.  929,  the  child  there  destroyed  or  alleged  to  have  been 
killed  was  alleged  as  the  infant  child  of  its  mother,  giving 
the  name  of  the  mother;  that  was  held  sufficient  allega- 
tion as  to  name — it  appearing  that  the  child  had  been  born 
just  before  its  destruction;  that  is,  within  a  few  moments. 
The  state  does  not  undertake  here  to  account  for  the  failure 
to  allege  the  name  of  the  child.  For  this  reason  the  judg- 
ment must  be  reversed. 

If  upon  another  trial  the  facts  are  as  detailed  in  this  rec- 
ord, we  believe  the  charge  of  circumstantial  evidence  should 
be  given.  The  evidence  in  this  regard  could  be  much  more 
satisfactory. 

The  judgment  is  reversed  and  the  cause  remanded. 


The  Omission  of  the  Defendant's  Name  in  the  title  of  an  inrJictment, 
if  it  appears  in  the  body  of  the  instrument,  is  not  fatal:  Dukes  v. 
State,  11  Ind.  557,  71  Am.  Dec  370. 
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JONES  V.  STATE. 

[47  Tex.  Cr.  Rep.  126,  80  S.  W.  530.] 

CRIMINAL  LAW — Indictment — ^Variance  as  to  Ownership. — If 
an  indictment  alleges  the  ownership  of  the  house  burglarized  and 
the  property  intended  to  be  taken  to  be  in  the  wife,  while  the  evi- 
dence shows  that  she  and  her  husband  occupied  the  particular  room  as 
a  sleeping  apartment,  and  that  it  was  community  property,  it  is  error 
to  charge  the  jury  that  "in  law  the  home  of  persons  married  and  liv- 
ing together  is  deemed  to  be  in  the  control  of  either,  and  an  allegation 
that  it  is  occupied  and  controlled  by  the  wife  is  sufficient."     (p.  681.) 

CRIMINAL  LAW — ^Indictment — Burglary — Variance. — If  an  in- 
dictment alleges  both  a  daytime  and  a  night-time  burglary  of  a  privato 
residence,  while  the  evidence  shows  only  a  night-time  burglary,  it  is 
fatal  error  to  submit  to  the  jury  the  question  of  a  daytime  burglary 
alone,     (p.  681.) 

B.  H.  &  A.  S.  Tieman  and  J.  Grothgar,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

127  HENDERSON,  J.  Appellant  was  convicted  of  bur- 
glary, and  his  punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  two  years. 

The  indictment  alleges  that  the  house  burglarized  was 
the  property  of  A.  Bernadoni  and  that  the  property  there- 
in intended  to  be  taken  was  that  of  A.  Bernadoni.  The 
proof  showed  that  Reale  A.  Bernadoni  was  the  husband  of 
A.  Bernadoni ;  and  that  the  house  was  a  grocery  store,  with 
sleeping  apartments  connected;  that  the  particular  locus 
in  quo  was  the  sleeping  apartment  where  Bernadoni  and  his 
wife  slept.  It  appears  the  issue  was  made  on  the  trial 
that  there  was  a  variance  as  to  the  ownership  of  the  prop- 
erty between  the  indictment  and  proof.  The  court  in  order 
to  settle  this  controversy  instructed  the  jury  to  the  effect: 
"In  law  the  home  of  persons  married  and  living  together  is 
deemed  to  be  in  the  control  of  either,  and  an  allegation 
that  it  is  occupied  and  controlled  by  the  wife  is  sufficient." 
We  do  not  understand  this  to  be  the  rule  of  law.  The  only 
contingency  pointed  out  by  our  statute  with  reference  to 
ownership  in  a  married  woman  is  in  article  445,  Code  of 
Criminal  Procedure,  which  provides:  ** Where  it  is  the  sepa- 
rate property  of  a  married  woman,  the  ownership  may  be 
alleged  to  be  in  her,  or  in  her  husband."    There  is  also  a 
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provision  with  reference  to  joint  ownership  of  property  in 
the  same  article,  which  provides,  where  the  property  is 
owned  in  common  or  jointly  by  two  or  more  persons,  the 
ownership  may  be  alleged  in  all,  or  either  of  them.  But 
this  has  no  application  to  the  community  property  of  hus- 
band and  wife.  Under  the  law  in  such  case,  he  has  the  con- 
trol and  management  of  said  property,  *^^  and  is  to  all  in- 
tents and  purposes  the  owner,  the  wife  having  a  community 
interest  subject  to  his  absolute  control  and  management. 
Except  in  the  contingency  pointed  out  above  with  reference 
to  an  allegation  of  ownership  in  a  married  woman,  we  know 
of  no  rule  which  would  authorize  the  ownership  of  property 
to  be  charged  in  her,  except  where  the  husband  may  have 
abandoned  her:  Ware  v.  State,  2  Tex.  App.  547.  We  hold 
there  was  a  variance  between  the  indictment  and  the  evi- 
dence and  that  the  charge  of  the  court  on  this  subject  was^ 
erroneous:  See  Lucas  v.  State,  36  Tex.  Cr.  Rep.  397,  37  S. 
W.  327 ;  3  Ency.  of  Pi.  &  Pr.,  p.  769,  and  authorities  there 
cited. 

Appellant  also  questions  the  action  of  the  court  in  regard 
to  the  allegation  and  proof  as  to  a  daytime  and  night-time^ 
burglary.  The  indictment  contains  two  counts,  one  of  which 
charged  a  daytime  burglary,  and  the  other  a  night-time 
burglary;  both  counts  charging  burglary  of  a  private  resi- 
dence. The  proof  shows,  without  controversy,  a  night-tim& 
burglary  of  a  private  residence.  The  court  submitted  only 
a  daytime  burglary,  and  the  jury  found  a  punishment  of 
two  years  in  the  penitentiary,  this  punishment  being  only  ap- 
plicable to  a  daytime  burglary.  The  statute  makes  a  night- 
time burglary  of  a  private  residence  a  separate  and  distinct 
offense,  subject  to  a  different  punishment  from  that  of  a 
daytime  burglary:  Amended  Act  of  Leg.  of  1899,  p.  318; 
White's  Ann.  Pen.  Code.,  art.  839a;  Williams  v.  State,  42 
Tex.  Cr.  Rep.  602,  61  S.  W.  395,  62  S.  W.  1057,  2  Tex.  Ct. 
Rep.  359 ;  Brown  v.  State,  43  Tex.  Cr.  Rep.  272,  64  S.  W. 
1056,  3  Tex.  Ct.  Rep.  227.  Consequently  the  court  was  in  er- 
ror, after  the  admission  of  the  evidence,  in  submitting  a 
daytime  burglary  at  all,  as  the  proof  would  not  sustain  this 
offense. 

For  the  errors  discussed,  the  judgment  is  reversed  and 
the  cause  remanded. 
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The  Interest  of  a  Wife  in  the  Community  Property  is  regarded  as  a 
mere  expectancy  in  some  jurisdictions,  her  possession  being  that  of 
ber  husband  and  he  having  the  right  to  control  and  even  dispose  of  it 
without  her  consent,  except  that  he  may  not  give  it  away.  Accord- 
ingly it  has  been  held  that  one  may  be  convicted  of  the  larceny  of 
community  property,  notwithstanding  it  was  given  into  his  possession 
by  a  wife  who  consented  to  have  it  taken  with  the  felonious  intention 
of  depriving  her  husband  of  it:  People  v.  Swalm,  80  Cal.  46,  13  Am. 
St.  Eep.  96;  Spreckels  v.  Spreckels,  116  Cal.  339,  58  Am.  St.  Eep.  170. 


OTTO  V.  STATE. 

[47  Tex.  Cr.  Eep.  128,  80  S.  W.  525.] 

HOMICIDE — Insanity  Produced  by  Drinks  and  Narcotics  as 
Defense. — If  the  evidence  tends  to  show  that  the  defendant  was  labor- 
ing under  delirium  tremens  at  the  time  he  committed  the  homicide, 
superinduced  by  long  continued  dissipation,  and  that  he  was  the 
user  of  narcotics  which  medical  experts  testified  did  produce  delirium 
tremens,  and  that  at  the  time  of  the  homicide  he  was  laboring  under 
such  malady  to  such  an  extent  that  he  did  not  know  the  nature  and 
quality  of  the  act,  nor  the  difference  between  right  and  wrong,  the 
court  should  charge  the  jury  on  the  phase  of  the  case  as  caused  by 
the  use  of  narcotics,  and  a  charge  on  the  effect  of  intoxication  pro- 
duced by  the  recent  use  of  intoxicating  liquors  alone  is  insufficient 
and  erroneous,     (p.  682.) 

HOMICIDE — Insanity  Produced  by  Narcotics  as  Defense. — If  a 
person  accused  of  homicide  was  insane  at  the  time  of  committing  the 
act,  and  such  insanity  was  superinduced  by  the  use  of  narcotics  or 
other  agencies  besides  intoxication,  this  is  a  distinct  defense,  and  the 
court  must  charge  the  jury  on  such  issue  when  it  is  raised  by  the  evi- 
dence,    (p.  683.) 

Howth  &  Adams,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

*3®  BROOKS,  J.  Appellant  was  convicted  of  murder  in 
the  second  degree,  and  his  punishment  assessed  at  confine- 
ment in  the  penitentiary  for  a  term  of  twenty-five  years. 

The  evidence  tends  to  show  that  defendant  was  laboring 
under  delirium  tremens  at  the  time  of  the  homicide,  super- 
induced by  long  continued  dissipation,  and  was  the  user  of 
narcotics  of  different  character,  which  the  medical  experts 
testified  did  produce  delirium  tremens;  and  at  the  time 
of  the  homicide  was  laboring  under  said  malady  to  such  an 
*^^  extent  that  he  did  not  know  the  nature  and  quality 
of  the  act,  and  did  not  know  the  difference  between  right 
and  wrong.    The  "^court  applied  the.  law  applicable  to  in- 
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toxieation  produced  by  the  recent  use  of  ardent  spirits,  but 
did  not  charge  on  above  phase  of  the  law.  We  think  the 
evidence  clearly  raised  the  same,  and  the  court  should 
have  so  charged:  Erwin  v.  State,  10  Tex.  App.  700;  Ward 
V.  State,  19  Tex.  App.  664 ;  Kelly  v.  State,  31  Tex.  Cr.  Rep. 
216 ,  20  S.  W.  357 ;  Edwards  v.  State,  38  Tex.  Cr.  Rep.  386, 
43  S.  W.  112,  39  L.  R.  A.  262 ;  Cannon  v.  State,  41  Tex.  Cr. 
Rep.  467,  56  S.  W.  351 ;  Merritt  v.  State,  40  Tex.  Cr.  Rep.  359, 
50  S.  W.  384.  If  defendant  was  crazy,  superinduced  as 
stated  above,  by  other  agencies  than  intoxication,  this  is  a 
distinct  defense,  and  it  is  the  duty  of  the  court  to  charge 
on  said  issue  where  raised  by  the  evidence.  We  do  not 
deem  it  necessary  to  collate  all  the  evidence  raising  this 
issue.  It  clearly  appears,  whether  true  or  not,  that  appel- 
lant's testimony  raises  the  same;  and  the  jury  being  the 
judges  of  the  evidence,  it  is  the  duty  of  the  court  to  charge 
thereon.     Failing  to  do  so  is  error. 

The  judgment  is  reversed  and  the  cause  remanded. 


Intoxication  to  Excuse  Crime  must  be  of  such  a  degree  as  to  render 
the  offender  incapable  of  entertaining  an  intent  to  commit  crime.  If 
it  falls  short  of  this,  it  is  worthless  as  a  defense:  Warner  v.  State,  56 
N.  J.  L.  686,  44  Am.  St.  Eep.  415.  Voluntary  drunkenness  is  never  an 
excuse  for  crime:  State  v.  Peterson,  129  N.  C.  756,  85  Am.  St.  Eep. 
756;  Evera  v.  State,  31  Tex.  Cr.  Eep.  318,  37  Am.  St.  Eep.  811.  One 
suffering  from  delirium  tremens  may  be  so  far  insane  as  to  be  irre- 
sponsible for  his  criminal  acts:  See  the  note  to  Knightg  v.  State,  76 
Am.  St.  Eep.  92. 


POWELL  V.  STATE. 

[47  Tex.  Cr.  Eep.  155,  82  S.  W.  516.] 

BAPE — Separate  Acta  of  Intercourse — Duty  of  State  to  Elect.— ^ 
If,  upon  a  trial  for  rape,  several  acts  of  intercourse  are  shown  with 
the  same  prosecutrix,  each  constitutes  a  separate  and  substantive 
offense,  and  the  state  is  required  to  elect  upon  which  act  of  inter- 
course it  win  rely  for  conviction,     (p.  684.) 

0.  S.  York,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

^^^  BROOKS,  J.     Conviction  of  rape,  the  penalty  assessed 
being  eight  years  confinement  in  the  penitentiary. 
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Bill  of  exceptions  number  1  shows  that  the  first  act  of 
intercourse  by  defendant  with  prosecutrix  was  at  prosecu- 
trix's grandmother's  in  the  daytime,  about  June  21,  1903. 
The  second  act  of  intercourse  by  defendant  with  prosecu- 
trix was  about  a  week  after  the  first  act.  The  bill  shows 
that  several  other  acts  of  intercourse  between  defendant 
and  prosecutrix  were  proven.  Defendant  moved  the  court 
to  require  the'  state  to  elect  upon  which  one  of  the  many 
acts  of  intercourse  proved  against  appellant  the  state  would 
rely  and  depend  for  conviction.  The  court  overruled  the 
motion,  and  permitted  state's  counsel  in  his  argument  be- 
fore the  jury  to  request  a  verdict  of  guilty  upon  all  or  any 
of  the  acts  of  intercourse  by  defendant  with  prosecutrix. 
This  was  error.  Each  act  of  intercourse  being  a  separate, 
distinct  and  substantive  offense,  the  state  should  have  been 
required  to  elect  upon  which  act  of  intercourse  the  state 
would  rely  for  conviction.  This  question  was  passed  upon 
by  this  court  in  Batchelor  v.  State,  41  Tex.  Cr.  Rep.  501, 
96  Am.  St.  Rep.  791,  55  S.  W.  481.  See,  also.  Stone  v.  State, 
45  Tex.  Cr.  Rep.  91,  73  S.  W.  956,  7  Tex.  Ct.  Rep.  560.  For 
the  error  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 


The  Principal  Case  is  supported  by  Batchelor  v.  State,  41  Tex.  Cr.  Rep. 
501,  96  Am.  St.  Eep.  791.  For  other  authorities  on  the  question  therein 
involved,  see  the  notes  to  State  v.  Bell,  92  Am,  Dee.  660:  Ben  v. 
State,  58  Am.  Dec.  238. 


McDONOUGH  v.  STATE. 

[47  Tex.  Cr.  Eep.  227,  84  S.  W.  594.] 

PERJURY— Willfully  False  Statement. — The  court  having  juris- 
diction to  make  the  inquiry,  in  general  terms,  any  deliberate  and  will- 
ful false  statement  of  a  witness  in  answer  to  queatiovs  concerning  such 
inquiry  constitutes  a  good  assignment  for  perjury;  and  this  although 
the  question  might  be  too  general  to  form  the  basis  for  the  impeach- 
ment of  the  witness,     (p.  691.) 

PERJURY — ^Willfully  False  Statement — Generality  of  Question. 
A  witness  having  boldly  answered  a  question  falsely,  deliberately  and 
willfully,  cannot  afterward  avail  himself  of  the  generality  of  the 
question  to  defeat  a  prosecution  for  perjury,  and  it  is  not  necessary 
before  perjury  can  be  assigned  on  the  false  statement,  that  the 
question  must  be  so  definite  as  to  time,  place  and  persons  involved  as 
to  afford  the  basis  ^or  the  impeachment  of  the  witness,  in  case  he 
jmakes  a  denial,     (p.  691.) 
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PERJURY — Willfully  False  Statement. — If  the  court  has  juris- 
diction to  make  the  inquiry,  and  questions  are  asked  of  a  general 
character,  upon  material  issues,  either  involved  in  the  ease  itself,  or 
to  discredit  the  witness,  and  he  answers  falsely,  and  it  is  shown  that 
this  is  deliberate  and  willful,  his  answer  will  afford  the  basis  for  a 
prosecution  for  perjury,     (p.  691.) 

PERJURY — Deliberate  False  Statement. — In  a  prosecution  of 
an  accused  for  perjury  for  having  falsely  testified  in  a  civil  case,  that 
he  had  not  been  injured  by  any  railroad  previously,  and  had  made  no 
claim  for  such  injury,  the  state  may  show  that  he  nad  stated  to  a  wit- 
ness before  instituting  his  suit  for  personal  injury  that  he  had  not 
been  injured  by  any  other  railroad,  as  this  tends  to  show  the  state- 
ment upon  which  the  perjury  was  assigned,  and  that  if  was  deliberately 
made.     (p.  692.) 

PERJURY — False  Testimony — Evidence. — On  the  trial  of  an 
accused  for  perjury  in  having  falsely  testified  in  a  civil  suit  for  per- 
sonal injury,  that  he  had  not  previously  been  injured  by  any  railroad, 
it  is  competent  for  the  state  to  show  that  the  accused  had  testified  to 
STich  former  injury  in  such  civil  suit  on  cross-examination,  (pp.  692, 
693.) 

H.  Martin,  assistant  attorney  general,  and  0.  S.  Lattimore, 
for  the  state. 

228  HENDERSON,  J.  Appellant  was  convicted  of  per- 
jury, and  his  punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  three  years. 

It  is  only  necessary  to  consider  one  assignment  of  error, 
which  questions  the  action  of  the  court  refusing  to  quash 
the  indictment.  The  indictment  shows  that  the  alleged 
perjury  was  committed  on  the  trial  in  the  district  court  in 
a  certain  case,  wherein  appellant  was  plaintiff  and  the  Gulf, 
Colorado  and  Santa  Fe  Railway  Company  was  defendant, 
the  same  being  for  damages  occasioned  by  alleged  personal 
injuries  sustained  while  plaintiff  was  in  the  employ  of  said 
railroad.  In  that  suit  plaintiff's  deposition  was  taken,  and 
among  other  things  he  was  asked  ^^®  the  following  ques- 
tions: "Were  you  ever  hurt  on  any  railroad  prior  to  being 
hurt  by  the  Gulf,  Colorado  and  Santa  Fe,  in  August,  1902? 
Again,  if  you  have  testified  that  you  were  injured  on  any 
railroad  or  in  any  other  way  injured  prior  to  being  hurt 
in  August,  1902,  please  state  as  to  such  injuries,  the  name  of 
the  railroad  you  were  injured  on ;  the  time  and  place  of  in- 
jury; what  was  the  cause  of  your  injury;  describe  fully 
and  particularly  the  circumstances  under  which  you  came 
to  be  hurt;  what  was  the  character  of  defect,  if  any,  which 
caused  your  hurt.  Again,  did  you  ever  make  any  claim 
against  any  of  the  companies  in  whose  service  you  were  then 
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injured.  If  so  with  which  of  the  companies  did  you  make 
settlement?  How  much  did  each  one  of  them  pay  you  and 
when?  What  was  the  nature  and  extent  of  your  injuries? 
What  portions  of  your  body  were  affected  or  hurt?  Ex- 
plain fully.  How  long  were  you  troubled  or  did  you  suffer 
as  a  result  of  such  injury  or  injuries,"  etc.  To  which  ques- 
tions appellant  replied,  substantially,  as  follows:  "No,  sir, 
except  he  was  hurt  on  the  Pittsburg,  Ft.  Wayne  and  Chicago ; 
and  further,  that  he  made  no  claim  against  any  other  com- 
pany for  injuries  received  by  him."  This  testimony  is  al- 
leged to  have  been  material  in  said  cause,  and  it  is  traversed 
as  false.  The  indictment  specifically  alleges  that  appellant 
had  previously  in  the  same  year  (1902)  set  up  a  claim 
against  the  Missouri,  Kansas  and  Texas  Railway  Company 
of  Texas,  for  damages  for  personal  injuries,  and  had  been 
paid  by  said  company  the  sum  of  eight  hundred  dollars  on 
said  account.  Motion  to  quash  was  predicated  on  the  gen- 
erality of  the  question  asked,  to  wit,  that  said  question  or 
questions  failed  to  specify  any  date  when  appellant  should 
have  worked  for  any  railroads,  and  failed  to  give  any  date 
when  defendant  made  any  claims  to  any  railroad,  and  fails 
to  state  the  name  of  any  railroad  the  defendant  worked  for ; 
and  because  the  indictment  setting  out  the  traverse  of  each 
of  said  allegations,  and  that  appellant's  testimony  was  false, 
and  that  he  knew  it  to  be  false,  fails  to  give  any  dates  or 
specify  the  times  and  dates  when  the  defendant  worked 
for  any  railroads,  and  when  he  was  hurt  by  any  railroads, 
and  when  he  presented  any  claim  to  any  railroad,  or  did 
any  of  the  acts  mentioned  in  said  indictment.  We  have  no 
doubt  that  the  matter  intended  to  be  inquired  about  was 
a  material  issue  in  said  cause  then  on  trial.  If  appellant 
(plaintiff)  had  admitted  that  he  had  sustained  injuries  on 
other  roads,  and  had  made  claim  for  damages  on  said  ac- 
count, the  circumstances  thereof  may  have  been  used  to 
discredit  him,  before  the  jury.  If  he  had  denied  having 
made  a  claim  against  the  other  roads  for  damages,  had 
the  questions  being  properly  propounded,  it  would  have  af- 
forded the  subject  of  impeachment.  But  we  understand 
the  rule  to  be,  both  in  civil  and  criminal  cases,  when  a  col- 
lateral matter  of  this  character  is  inquired  about,  the  ques- 
tion or  questions  propounded  should  call  the  witness'  at- 
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tention  to  the  circumstances;  that  is,  the  time,  place  and 
persons,  and  possibly  the  other  circumstances  involved  in 
such  transaction.  The  question  should  be  so  definite  that, 
if  the  witness  denied  the  matter  inquired  about,  he  may  be 
impeached  thereon.  As  we  said  in  Meeks  v.  ^^^  State,  32 
Tex.  Cr.  Rep.  420,  24  S.  W.  98:  "The  time,  place  and  suffi- 
cient of  the  circumstances  to  call  the  attention  of  the  party 
to  the  transaction  under  investigation  should  have  bisen 
stated,  so  that  he  might  have  known  of  what  he  was  to 
testify.  Certainly,  if  answers  to  such  questions  could  not 
constitute  a  predicate  for  the  impeachment  of  the  witnesses, 
it  ought  not  to  be  sufficient  to  authorize  his  conviction 
of  one  of  the  most  infamous  of  all  felonies ' ' :  McMurtry  v. 
State,  38  Tex.  Cr.  Rep.  521,  43  S.  W.  1010 ;  Higgins  v.  State, 
38  Tex.  Cr.  Rep.  539,  43  S.  W.  1012.  Recurring  to  the 
facts  of  this  case,  the  questions  state  no  particular  time 
when  appellant  should  have  been  hurt,  or  injured  by  any 
other  railway ;  called  the  witness '  attention  to  no  particular 
railroad  that  he  had  presented  any  claim  against  for  per- 
sonal injuries;  nor  did  the  questions  point  to  any  incident 
connected  with  any  claim  against  any  other  railroad  which 
might  have  served  to  call  his  attention  thereto.  The  ques- 
tions were  indeed  so  general  that  we  scarcely  apprehend 
anyone  would  claim  a  negative  answer  thereto  would  fur- 
nish the  basis  for  the  impeachment  of  the  witness.  Indeed, 
if  we  recur  to  the  record,  we  find  that  this  same  witness^ 
when  he  was  subsequently  placed  on  the  stand  on  the  trial 
of  the  case,  and  his  attention  was  directed  to  his  claim 
against  the  Missouri,  Kansas  and  Texas  Railway  Company 
of  Texas,  that  he  then  stated  he  recalled  the  transaction, 
but  did  not  think  of  it  when  he  answered  his  depositions. 
This  case  is  in  itself  an  illustration  of  the  wisdom  of  the 
rule  above  cited  in  perjury  eases.  Because  the  court  re- 
fused to  quash  the  indictment,  the  judgment  is  reversed  and 
the  prosecution  ordered  dismissed. 

BROOKS,  J.,  Dissenting.  I  think  the  indictment  is  good. 
To  hold  that  the  question  upon  which  perjury  is  predicated 
is  not  sufficiently  explicit  to  put  appellant  upon  notice  is 
carrying  the  rule  too  far.  To  ask  one  if  he  ever  had  a  leg 
broken  upon  any  railroad  and  sued  said  road  for  damages 
by  all  the  rules  of  reason  and  law  is  amply  sufficient  and 
explicit  upon  which  to  predicate  perjury,  and  such  ques- 
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tion  is  no  more  explicit  than  the  allegations  in  the  indict- 
ment here. 

ON  reheabing. 

HENDERSON,  J.  At  the  recent  Tyler  term  this  case 
was  reversed,  a  majority  of  the  court  holding  that  the  ques- 
tion which  elicited  the  answer  of  the  witness  was  too  gen- 
eral in  terms.  We  followed  Meeks  v.  State,  32  Tex.  Cr. 
Rep.  420,  24  S.  W.  98;  McMurtry  v.  State,  38  Tex.  Cr. 
Rep.  521,  43  S.  W.  1010;  Higgins  v.  State,  38  Tex.  Cr.  Rep. 
539,  43  S.  W.  1012.  In  those  cases  it  appeared  that  the 
test  was  that  the  question  should  be  so  definite,  involving 
time  and  place,  that  the  answer  to  the  same  would  con- 
stitute a  predicate  for  the  impeachment  of  the  witness,  and 
unless  this  was  so,  the  answer  would  not  afford  an  assign- 
ment for  perjury.  The  state  presents  an  able  brief  on 
motion  for  rehearing,  and  asserts,  among  others,  ^^*  the 
following  propositions:  The  form  of  question  asked  is  at 
most  but  a  circumstance  entitled  to  whatever  weight  the 
jury  may  give  it  in  the  particular  case  in  determining  from 
the  whole  case  what  was  the  real  intention  of  the  party  in 
making  the  alleged  false  statement.  The  knowledge  and 
intent  of  the  maker  of  a  false  statement  determines  whether 
the  same  be  perjury  and  not  the  form  of  the  question. 
To  make  the  form  of  the  question  control,  regardless  of  the 
intentional  falsity  of  the  answer,  is  to  make  the  innocent 
questioner  the  burden  bearer  of  the  guilty  answer,  and 
takes  the  force  and  strength  out  of  the  perjury  law. 

Recurring  to  the  statement  of  the  case,  as  contained  in 
the  original  opinion,  it  will  be  seen  that  McDonough,  as 
plaintiff,  had  brought  a  suit  in  the  district  court  of  Tar- 
rant county,  for  damages  caused  by  a  fall  from  the  top 
of  a  freight  car,  the  result,  as  claimed,  of  a  defective  brake- 
staff.  The  railroad  company  took  his  ex  parte  deposition, 
and  asked  him,  among  other  things,  if  he  had  ever  been 
injured  on  any  railroad.  If  so,  when  and  where,  and  state 
the  circumstances.     And  also  state  if  he  had  ever  claimed  i 

damages  for  any  such  injury;  and  if  he  had  received  any  !  , 
sum  of  money  for  any  such  injuries.  If  so,  how  much  and 
from  what  railroad.  In  answer  to  this  question,  he  stated 
that  he  had  never  claimed  any  damages  from  any  railroad 
company ;  and  denied  receiving  any  sum  of  money  from  any 
railroad  company.    This  was  the  predicate  on  which  the 
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alleged  perjury  was  based.  The  truth  of  his  statement  was 
controverted,  and  the  evidence  on  the  part  of  the  state 
showed  that  the  same  was  false ;  that  he  had  claimed  to  have 
been  injured  from  falling  from  the  top  of  a  box-car,  caused 
by  a  defective  brake-staff,  for  which  he  claimed  damages 
from  the  Missouri,  Kansas  and  Texas  Railway;  and  that 
he  received  eight  hundred  dollars  from  said  railroad  in  set- 
tlement; that  this  occurred  some  six  or  eight  months  be- 
fore the  suit  in  question. 

We  understand  the  contention  of  the  state  to  be,  that  the 
Meeks  case,  and  those  following  do  not  announce  a  sound 
legal  principle  in  perjury  cases.  If  it  be  conceded  that  they 
do,  that  those  were  cases  involving  an  investigation  before 
grand  juries,  and  have  no  application  to  a  case  of  this  char- 
acter, which  was  a  trial  in  a  civil  case,  before  the  district 
court.  We  understand  further  that,  in  attacking  the 
Meeks  case,  the  state  contends  that  the  authorities  cited 
by  counsel  for  appellant,  and  on  which  the  decision  is  ap- 
parently based,  do  not  sustain  it.  In  this,  we  believe  the 
state  is  in  error.  Mr.  Bishop  (2  Bishop's  Criminal  Law, 
sec.  1034),  in  discussing  the  materiality  of  the  assignment 
for  perjury  as  affected  by  the  form  of  the  question,  uses 
this  illustration,  from  an  English  case:  "Where  the  testi- 
mony of  a  witness  related  to  what  was  done  on  a  particular 
Sunday,  and  he  said  in  general  terms  that  it  did  not  occur 
on  any  Sunday  between  the  two  dates,  which  included  the 
one  in  question,  Pollack,  chief  baron,  ruled  that  it  could 
not  sustain  an  indictment  for  perjury,  because  his  attention 
ought  to  have  been  called  to  the  particular  day  on  which 
the  transaction  took  place  as  to  which  he  was  to  *^*  speak." 
Another  illustration  given  by  him,  however,  seems  to  con- 
travene the  above. 

We  believe  on  principle  (and  which  appears  to  be  sup- 
ported by  all  the  authorities)  that  the  important  question 
is,  Was  the  statement  of  the  witness,  regardless  of  the  man- 
ner in  which  it  was  adduced,  material  in  the  determination 
of  the  question  under  consideration?  Of  course,  the  in- 
dictment must  charge  the  jurisdiction  of  the  court  to  make 
the  examination,  and  ask  the  questions.  In  a  proceeding 
before  the  grand  jury,  article  428,  Code  of  Criminal  Proce- 
dure, clothes  that  body  with  whatever  jurisdiction  it  pos- 
sesses so  far  as  asking  questions  of  witness  is  concerned. 
That  is,  "the  grand  jury,  in  propounding  a  question  to  a 
Am.  St.  Eep.,  Vol.  122—44 
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witness,  shall  direct  the  examination  to  the  person  accused 
or  suspected;  shall  state  the  offense  with  which  he  is 
charged;  the  county  where  the  offense  is  said  to  have  been 
committed;  and,  nearly  as  may  be,  the  time  of  the  commis- 
sion of  the  offense.  But  should  the  jury  think  it  necessary, 
they  may  ask  the  witness  in  general  terms  whether  he  has 
knowledge  of  the  violation  of  any  particular  law  by  any 
person,  and  if  so  by  what  person.  And  see  article  429. 
Evidently,  in  alleging  jurisdiction  of  this  tribunal,  the  in- 
dictment should  charge,  first,  that  they  were  examining  some 
particular  case,  the  same  being  an  offense  under  the  laws 
of  the  state,  etc. ;  and  secondly,  if  they  were  not  examining 
some  particular  offense,  that  body  is  authorized  to  in- 
quire of  the  witness,  in  general  terms,  whether  he  has 
knowledge  of  the  violation  of  any  particular  law  by  any 
person ;  and  if  so,  what  person.  So  that,  in  the  latter  con- 
tingency, it  should  be  shown  in  the  pleadings  that  the  vio- 
lation of  some  particular  law  by  some  person  was  being  in- 
quired about;  and  that  certain  questions  were  asked  in  re- 
gard thereto.  In  such  case,  while  the  questions  must  be 
pertinent  as  to  the  violation  of  the  particular  law,  it  can 
be  general  as  to  the  person  involved.  When  an  indictment 
recites  the  matter  under  investigation,  and  that  the  wit- 
ness was  questioned  as  authorized  by  law,  and  he  willfully 
and  deliberately  answers  falsely,  he  would  be  subject  to 
prosecution  for  perjury.  For  instance,  if  a  witness,  under 
the  terms  of  this  statute,  shall  be  asked  if  he  knows  of  any 
violation  of  our  statutes  with  reference  to  murder,  and  he 
answer  that  he  does,  and  tells  the  jury  as  to  a  homicide 
claimed  to  have  been  witnessed  by  himself,  and  details  cir- 
cumstances to  show  it  was  murder,  and  names  the  person 
involved;  and  this  is  shown  to  be  false,  unquestionably  he 
would  be  subject  to  prosecution;  and,  in  our  opinion,  equally 
so,  if  he  answer  that  he  does  not  know  of  any  murder  com- 
mitted, and  if  it  be  shown  that  this  was  deliberately  and 
willfully  false,  and  in  fact  he  did  know  of  a  murder,  he 
would  be  subject  to  prosecution  for  perjury.  This  is  in 
harmony  with  the  views  as  announced  by  the  supreme  court 
of  Alabama,  in  Banks  v.  State,  78  Ala.  14.  In  that  state 
the  statute  confines  the  grand  jury  to  examination  of  wit- 
nesses to  particular  acts  or  transactions,  or  imputed  crimes. 
They  are  only  authorized  to  ask  general  questions,  with 
reference  to  violations  of  the  gaming    laws.     The  doctrine 
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announced  in  that  case  is,  that  the  grand  jury  must  be  in- 
vestigating a  case  over  which  they  have  ^^^  jurisdiction, 
in  the  mode  pointed  out  by  their  statute ;  and  if  they  tran- 
scend their  power  and  authority  in  the  premises,  the  answer 
of  the  witness  will  not  afford  a  predicate  for  perjury.  Our 
statute  is  not  altogether  like  the  Alabama  statute.  The 
grand  jury  would  have  authority  to  inquire  of  a  witness 
as  to  the  violation  of  any  particular  statute;  and  if  the 
witness  answers  that  he  knows  of  a  violation  of  the  par- 
ticular statute,  he  can  then  be  required  to  tell  the  person 
or  persons  involved  in  such  violation.  The  court  having 
jurisdiction  to  make  the  inquiry,  in  general  terms,  any  de- 
liberate and  willful  false  statement  of  a  witness  in  answer 
to  questions  concerning  the  same,  would  constitute  a  good 
assignment  for  perjury;  and  this,  although  the  question 
might  be  too  general  to  form  the  basis  for  the  impeach- 
ment of  the  witness.  The  contrary  doctrine  is  announced 
in  Meeks  v.  State,  32  Tex.  Cr.  Eep.  420,  24  S.  W.  98,  fol- 
lowed by  McMurtry  (38  Tex.  Cr.  Rep.  521,  43  S.  W.  1010), 
and  Higgins  cases  (38  Tex.  Cr.  Rep.  539,  43  S.  W.  1012), 
is  hereby  overruled. 

The  case  here  before  us,  however,  is  not  a  grand  jury 
case;  but  involves  the  allegation  of  perjury  committed  in 
the  trial  of  a  civil  case  in  the  district  court  for  damages. 
The  case  itself  and  the  jurisdiction  of  the  court  are  properly 
averred,  and  the  evidence  was  undoubtedly  admissible  as 
original  testimony,  and  we  believe  also  because  the  witness 
could  have  been  impeached  upon  it  on  his  denial.  The 
witness  does  not  state,  in  answer  to  the  question,  though 
general  in  terms,  that  he  does  not  remember;  nor  does  he 
ask  to  be  furnished  with  particulars  of  the  transaction;  nor 
did  he  claim  a  privilege  accorded  by  law,  and  refuse  to  an- 
swer. But  he  appears  to  have  unhesitatingly  (and  in  ac- 
cordance with  the  evidence  contained  in  this  record),  after 
due  reflection,  answered  no,  that  he  had  not  been  previously 
injured  on  any  railroad,  and  claim  damages  therefor.  Of 
course,  the  generality  of  the  question  might  be  a  circum- 
stance that  his  evidence  was  not  given  deliberately  and  will- 
fully; that  it  was  given  under  a  mistake  or  misapprehen- 
sion. But  we  do  not  believe  that  the  witness  having  boldly 
answered  a  question,  and  answered  it  falsely,  as  well  as 
deliberately  and  willfully,  can  afterward  avail  himself  of 
the  generality  of  the  question,  to  defeat  a  prosecution  for 
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perjury.  Otherwise,  in  the  language  employed  in  the  argu- 
ment for  the  state,  "the  innocent  questioner  would  become 
the  burden  bearer  and  shield  of  the  guilty  perjurer." 
Aside  from  the  authorities  heretofore  referred  to,  we  know 
of  none  which  announce  the  doctrine,  that  before  perjury 
can  be  assigned  on  a  false  statement,  the  question  must  be 
so  definite  as  to  time,  place  and  persons  involved,  as  to 
afford  the  basis  for  the  impeachment  of  the  witness,  in  case 
he  make  a  denial.  On  the  other  hand,  the  authorities  are 
numerous  to  the  effect  that  any  case,  where  the  court  has 
jurisdiction  to  make  the  inquiry,  and  questions  are  asked  of 
a  general  character,  upon  material  issues,  either  involved 
in  the  case  itself,  or  to  discredit  the  witness,  and  such  wit- 
ness answers  falsely,  and  it  is  shown  that  this  is  deliberate 
and  willful,  his  answer  will  afford  the  basis  for  a  prosecu- 
tion for  perjury:  Williams  v.  State,  28  Tex.  App.  301,  12 
S.  W.  1103;  McLeod  v.  State  (Tex.  Cr.  Rep.),  75  S.  W.  522; 
Stanley  v.  State  (Tex.  Cr.  Rep.),  74  S.  W.  318;  State  v.  Carey, 
159  Ind.  504,  65  N.  E.  527. 

234  ipjjjg  jg  ^}jQ  Qjjiy  matter  discussed  in  the  original 
opinion.  But  appellant  has  a  number  of  other  assignments, 
which  we  wiU  now  discuss. 

We  believe  it  was  competent  for  the  state  to  prove  by 
witness  Carlock  that  appellant  stated  to  him,  about  the  time 
the  suit  was  instituted  for  personal  damages,  that  he  had 
not  been  injured  on  any  other  railroad.  This  would  tend 
to  show  the  statement  upon  which  perjury  was  assigned, 
and  that  it  was  deliberately  made.  Besides,  the  bill  is 
approved  with  the  explanation  that,  after  the  jury  was 
recalled,  no  objection  was  made  to  the  evidence.  Appel- 
lant should  have  then  reserved  an  exception. 

Appellant  also  objected  to  the  testimony  adduced  from 
the  witness  Carlock,  to  the  effect,  that  in  the  trial  of  the 
civil  case,  on  cross-examination  by  defendant's  attorneys, 
and  after  they  had  produced  some  papers  and  handed  them 
to  plaintiff  (McDonough)  for  identification,  appellant  then 
stated  he  had  received  an  injury  from  the  M.  Q.  &  T.  Ry. 
at  or  near  Denison,  and  detailed  the  circumstances  with 
reference  to  it.  This  was  objected  to  on  the  ground  that  it 
was  not  competent,  defendant  had  not  testified,  and  it  was 
for  the  impeachment  of  the  defendant.  This  testimony,  it 
seems  to  us,  was  a  part  of  the  case,  and  a  legitimate  mat- 
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ter  of  inquiry.    From  the  state's  point  of  view  it  might 
tend  to  show  the  falsity  of  appellant's  statement. 

"We  also  believe  it  was  competent  to  prove  by  C.  K. 
Lee  the  matters  detailed  by  McDonough  in  his  cross-ex- 
amination at  the  trial  of  the  civil  case.  While  perjury  was 
not  assigned  on  any  statement  made  at  the  trial  by  ap- 
pellant, his  parol  testimony  delivered  during  said  trial 
tended  to  shed  light  upon  his  intent  as  to  his  testimony  in 
the  deposition  on  which  the  assignment  of  perjury  was 
based.  Besides,  the  testimony  of  C.  K.  Lee  as  to  what  de- 
fendant did  state  is  not  shown  in  the  bill. 

We  also  believe  it  was  competent  to  show  all  the  circum- 
stances detailed  by  witness  Hamil  Scott,  which  occurred 
between  him  and  McDonough  at  a  boarding-house  sometime 
subsequent  to  the  trial.  It  is  competent  to  show  flight,  to 
show  concealment  by  appellant  of  his  name  and  identity. 
We  do  not  believe  the  circumstances  indicate  the  arrest 
of  appellant  at  that  time.  The  testimony  of  Ed  Brown  was 
admissible  on  the  same  line.  While  the  witness  did  not  ac- 
curately identify  McDonough,  we  think  his  identification 
was  sufficient  to  authorize  the  testimony.  The  objection 
to  the  testimony  appears  to  be  based  on  the  want  of  suffi- 
cient identification.  However,  the  court,  in  approving  the 
bill,  says  no  ruling  was  had  on  the  above  matter.  We 
think  it  was  competent  to  show,  as  heretofore  stated,  what 
McDonough  testified  on  the  trial  of  the  civil  case.  His 
evidence  on  that  trial  served  to  shed  light  upon  his  intent 
and  motive  in  testifying  in  the  deposition  on  which  the 
charge  of  perjury  was  predicated.  The  motion  for  rehear- 
ing is  accordingly  granted,  and  the  judgment  is  affirmed. 


What  Constitutes  the  Crime  of  Perjury  is  the  subject  of  a  note  to 
State  V.  Shupe,  85  Am.  Dec.  488.  It  is  said  that  to  constitute  perjury, 
there  must  be  a  willful,  corrupt  and  false  swearing  or  affirming;  the 
testimony  must  be  material  to  the  issue;  the  witness  must  know  the 
statements  to  be  false  and  make  them  with  intent  to  mislead  the  court 
or  jury:  Coyne  v.  People,  124  111.  17,  7  Am.  St.  Eep.  324.  Perjury  can 
be  assigned  upon  false  testimony  going  to  the  credit  of  a  witness: 
Wilson  V.  State,  115  Ga.  206,  90  Am.  St.  Kep.  104;  and  can  be  com- 
mitted by  testifying  upon  an  indictment  afterward  adjudged  insuifi- 
eient:  State  v.  Bowell,  72  Yt.  28,  82  Am.  St.  Sep.  918. 
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ROBBINS  V.  STATE. 

[47  Tex.  Cr.  Eep.  312,  83  S.  W.  690.] 

CRIMINAL  LAW — Continuance  of  Case — Absence  of  Witness. 
An  application  for  a  continuance  of  a  trial  for  a  crime  alleging  that 
the  accused  had  placed  a  subpoena  in  the  hands  of  the  sheriff  a  day 
or  two  after  the  indictment  was  found,  which  was  returned  unserved, 
that  the  witness  resided  in  the  county,  but  was  temporarily  absent  and 
his  whereabouts  unknown  after  diligent  inquiry,  shows  sufficient  dili- 
gence and  the  continuance  should  be  granted,  when  the  testimony  of 
such  absent  witness  is  clearly  material,  though  partly  cumulative,  and 
the  application  for  such  continuance  is  the  first  one  made  in  the  case, 
(p.  695.) 

CRIMINAL  TRIALS — Instructions — ^Extraneous  Crimes. — If,  on 
the  trial  of  an  accused  for  rape,  the  evidence  shows  that  he  had 
previously  been  charged  with  theft,  but  that  such  charge  had  been 
dismissed,  a  charge  of  the  court  to  the  jury  that  "certain  testimony 
has  been  admitted  before  you  tending  to  show  that  defendant  has  been 
charged  with  and  convicted  of  other  crimes  than  the  one  for  which 
he  is  on  trial.  You  may  consider  this  testimony  on  the  issue  of  the 
credibility  of  the  defendant  as  a  witness,  and  for  no  other  purpose," 
is  erroneous  in  not  limiting  the  effect  of  the  evidence  concerning  such 
charge  of  theft,     (p.  695.) 

CRIMINAL  TRIALS— Misconduct  of  Jury.— If  the  jury  after 
retirement  to  consider  their  verdict  on  a  trial  for  rape  listen  to  the 
statement  of  one  of  the  jurymen,  relating  to  a  charge  against  the  ac- 
cused of  a  previous  theft,  in  addition  to  and  outside  the  evidence  that 
such  charge  had  been  preferred  and  then  dismis.sed,  this  is  such  mis- 
conduct on  the  part  of  the  jury  as  to  require  the  granting  of  a  new 
trial  if  the  defendant  is  found  guilty,     (pp.  695,  696.) 

CRIMINAL  TRIALS — Evidence — Family  Bible. — ^Tf,  on  a  trial 
for  rape,  there  is  no  issue  as  to  the  age  of  the  prosecutrix  land  it  is 
shown  that  she  was  under  the  age  of  consent,  the  action  of  the  court 
in  admitting  in  evidence  the  record  in  an  unidentified  family  Bible  to 
show  the  age  of  the  prosecutrix,  is  not  reversible  error  provided  the 
jury  is  instructed  to  disregard  such  record  as  evidence,     (p.  696.) 

CRIMINAL  TRIALS — Misconduct  of  Counsel  In  Argument. — On 
a  trial  of  a  criminal  cas,e  it  is  not  competent  nor  nermissible  for  the 
prosecuting  attorney  to  attempt  to  evade  the  law  by  getting  before 
the  jury  in  the  course  of  his  argument  other  and  distinct  transactions 
or  crimes  committed  by  the  accused,  nor  can  such  counsel  be  permitted 
to  go  outside  the  record  and  bring  in  matters  not  in  evidence  before 
the  jury.  Such  conduct  is  prejudicial  and  injurious  to  the  accused, 
although  the  court  instructs  the  jury  to  disregard  such  argument,  (p. 
702.) 

H.  Martin,  assistant  attorney  general,  for  the  state. 

3*^  HENDERSON,  J.  Appellant  was  convicted  of  rape 
and  his  punishment  assessed  at  confinement  in  the  peniten- 
tiary for  a  term  of  fifteen  years;  hence  this  appeal. 

Appellant  made  a  motion  for  continuance  on  account  of       f 
the  absence  of  John  Hamilton.     The  diligence  used  was  the 
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issuance  of  a  subpoena  a  day  or  two  after  the  indictment 
was  found  and  placing  the  same  in  the  hands  of  the  sheriff, 
which  was  returned  unserved.  It  is  alleged  in  the  appli- 
cation that  Jolin  Hamilton  was  a  resident  of  Williamson 
county,  but  was  temporarily  absent,  and  his  present  where- 
abouts was  unknown  to  appellant,  though  diligent  inquiry 
had  been  made  to  ascertain  same.  This  we  believe  was 
sufficient  diligence.  It  is  alleged  that  appellant  expected 
to  prove  by  him  that  he  had  heard  the  prosecutrix  on  divers 
occasions,  since  her  brother  was  sent  away  from  the  home 
of  appellant,  state  that  she  (prosecutrix)  would  get  even 
with  defendant  for  sending  her  brother  away,  if  she  had  to 
swear  defendant  into  the  penitentiary  or  break  his  neck. 
Was  this  testimony  material?  We  believe,  under  the 
peculiar  circumstances  of  this  case,  it  was.  The  state's 
case  mainly  rested  on  the  testimony  of  the  prosecuting  wit- 
ness, Lorinda  Chamblee,  and  her  animus  or  motive  became 
material  in  the  case.  Appellant  proved  the  same  fact  by 
other  witnesses,  but  this  testimony  related  to  other  occa- 
sions and  was  not  in  effect  cumulative.  But  even  if  it  was, 
this  being  the  first  application  for  continuance  it  would 
make  no  difference.  Appellant  was  entitled  to  the  evidence 
of  this  witness. 

In  the  motion  for  new  trial  appellant  complains  of  the  ac- 
tion of  the  court  in  instructing  the  jury  with  reference  to 
proof  of  other  extraneous  crimes,  and  for  the  purpose  they 
could  be  used  by  the  jury.  The  charge  is  substantially  as 
follows:  "Certain  testimony  has  been  admitted  before  you 
tending  to  show  that  defendant  has  been  charged  with  and 
convicted  of  other  crimes  than  the  one  for  which  he  is  on 
trial.  You  may  ^^^  consider  this  testimony  on  the  issue 
of  the  credibility  of  the  defendant  as  a  witness,  and  for  no 
other  purpose."  The  objection  urged  is,  that  there  was 
evidence  before  the  jury  that  appellant  had  been  charged 
with  another  offense,  to  wit,  theft  of  cotton,  for  which  he 
was  not  convicted — the  prosecution  having  been  dismissed; 
and  that  this  evidence  ought  to  have  been  properly  lim- 
ited, as  was  other  testimony  of  this  character.  We  think 
this  contention  is  correct,  especially  when  we  view  the  ac- 
tion of  the  jury  in  regard  to  this  theft  of  cotton  transaction. 

The  motion  for  new  trial  complains  of  the  misconduct  of 
the  jury  hearing  other  tes+iniony  regarding  this  transac- 
tion.   The  afiidavits  of  some  of  the  jui-ors  show  that  the 
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matter  was  mentioned  in  the  jury-room  before  the  jury 
returned  their  verdict.  One  of  the  jurors  stated  to  other 
jurors  in  the  jury-room,  that  since  this  matter  came  up, 
he  remembered  it,  and  that  defendant  was  caught  up  with 
in  the  theft  of  the  cotton  by  the  owner  of  the  cotton  putting 
scraps  of  marked  paper  in  the  cotton  and  when  the  cotton 
was  carried  to  the  gin  the  scraps  of  paper  were  found  in 
it  and  the  cotton  thus  identified.  This  character  of  testi- 
mony delivered  in  the  jury-room  appears  to  us  to  intensify 
the  court's  error  in  not  limiting  the  effect  of  .the  cotton 
transaction,  and  of  itself  shows  misconduct  of  the  jury  in 
the  jury-room  in  relation  to  this  cotton  transaction — being 
other  facts  in  connection  therewith  which  tended  to  show 
that  although  the  case  had  been  dismissed  that  appellant 
was  guilty  of  that  offense. 

The  action  of  the  court  with  reference  to  the  family  Bible 
was  not,  under  the  circumstances,  reversible  error.  A  Bible 
was  admitted  to  show  the  record  of  the  age  of  the  prosecu- 
trix, Lorinda  Chamblee.  This  Bible  was  not  sufficiently 
identified  as  the  family  Bible  of  the  parents  of  the  prosecu- 
trix, and  was  therefore  inadmissible ;  and  the  court  properly 
excluded  it,  besides  instructing  the  jury  not  to  regard  it, 
though  introduced  in  evidence.  Besides,  no  issue  was  made 
by  defendant  as  to  the  age  of  the  prosecutrix,  other  testi- 
mony of  the  state  showing  that  she  was  under  fifteen  years 
of  age   not  being  controverted. 

A  number  of  bills  of  exception  were  reserved  to  the  argu- 
ment of  the  district  attorney  before  the  jury.  Appellant's 
third  bill  of  exceptions  was  corrected  by  the  judge,  and 
we  copy  from  the  judge's  explanation,  as  follows:  "The 
district  attorney  said:  'The  defendant's  wife,  in  contradic- 
tion of  the  prosecuting  witness,  says  that  the  girl  said  when 
defendant  was  arrested  that  "John  didn't  do  anything  to 
me,  somebody  has  put  a  job  up  on  him."  '  Who  will  de- 
fendant say  put  a  job  up  on  defendant  in  this  case?  Surely 
not  the  little  thirteen  year  old  girl  who  is  the  injured 
party!  Who  then?  I  realize  that  there  are  many  cases 
where  that  may  be  true.  Such  was  said  to  be  true  of  the 
Jay  Owens  ease,  where  it  was  charged  that  Jay  Owens' 
wife,  a  woman  of  mature  years,  conspired  with  her  daughter 
and  taught  her  the  story.  Such  was  said  to  be  true  of  the 
Draper  case  from  Round  Rock,  where  a  man  traveling  with 
ft  young  girl  from  California  to  Texas  was  charged  with 
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assault  upon  the  girl,  and  it  was  in  that  ease  charged  that 
older  and  ^^^  wiser  heads  than  the  prosecutrix  in  that  case 
taught  the  little  girl  her  story." 

Appellant's  bills  numbers  4  and  6  are  along  the  same 
line.  It  appears  to  have  been  a  matter  of  controversy  be- 
tween the  state  and  defendant,  as  to  how  the  offense  be- 
came known.  Appellant's  counsel  in  his  cross-examination 
of  the  prosecutrix,  showed  that  she  had  not  told  anyone 
about  the  transaction  of  which  appellant  was  being  tried, 
prior  to  his  arrest.  The  district  attorney  in  his  argument, 
according  to  appellant's  bill,  treated  this  matter  as  fol- 
lows: "Gentlemen,  I  will  show  you  why  we  did  not  show 
you  who  caused  the  arrest  of  the  defendant:  The  court  of 
criminal  appeals  has  recently  held  that,  in  a  trial  of  a  case 
of  this  kind,  the  state  must  confine  itself  to  the  one  act 
alleged' in  the  indictment.  I  say  that  the  court  of  appeals 
is  wrong,  but  they  say  it  is  the  law,  and  I  must  be  gov- 
erned by  what  they  say.  (Here  the  district  attorney  turned 
to  counsel  for  defendant,  and  dramatically  exclaimed:) 
'Your  objection  to  my  criticism  of  the  court  of  appeals  may 
be  well  taken,  but  I  will  say  that,  formerly,  by  a  long  line 
of  decisions  reaching  back  to  the  beginning  of  the  history 
of  Texas,  that  court  had  held  that  the  state  could  prove 
more  than  one  act,  but  now  they  confine  the  state  to  the 
one  act.'  Suppose  that  this  defendant  was  seen  by  John 
Hamilton,  or  the  constable,  John  Sudduth,  at  night-time, 
coming  from  the  brush  with  this  little  girl,  with  her  little 
drawers  in  his  hand;  suppose  that  the  whole  neighborhood 
was  talking  about  his  conduct  toward  her,  for  more,  than 
a  year;  suppose  that  this  had  been  going  on  for  a  long 
time ;  suppose  that  this  defendant  had  commenced  to  gratify 
his  brutal  and  beastly  passion  with  this  little  girl,  long 
before  he  could  possibly  penetrate  her  sexual  organ — how 
could  I  have  shown  this,  when  the  court  of  appeals  limits 
me  to  proving  one  transaction?  Suppose  he  practiced  upon 
her  tender  person  the  detestable  and  damnable  crime 
against  nature,  how  could  I  have  shown  it?"  The  court 
explains  this  bill  by  stating:  "Mr.  Nunn,  counsel  for  de- 
fendant, had  stated  to  the  jury  in  argument,  that  he  could 
and  would  show  that  the  prosecutrix  had  lied  in  reference 
to  a  material  matter,  in  this:  that  she  had  stated  that  she 
had  never  told  anyone  about  what  defendant  had  done  to 
her  until  after  he  was  arrested,  and  that,  as  far  as  she  knew, 
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no  one  but  her  and  the  defendant  up  to  that  time  knew 
about  it;  that  the  jury  knew  that  the  defendant  had  not 
told  it,  or  the  district  attorney  would  have  proved  a  con- 
fession, and  that  there  was  no  other  way  for  it  to  get  out. 
And,  therefore,  the  girl  must  have  told  it;  and  therefore 
had  lied  in  this  particular,  and  he  challenged  the  district 
attorney  to  explain  how  the  state  had  obtained  its  informa- 
tion, as  to  the  commission  of  the  crime  and  what  that  in- 
formation was.  The  district  attorney  in  his  closing  argu- 
ment repeated  the  above  language,  and  said:  *In  answer 
to  said  challenge,  I  will  illustrate  to  you  some  of  the  ways 
in  which  the  state  may  have  obtained  its  information.  I 
am  not  permitted  to  tell  you  that  it  was  obtained  in  a  given 
way,  and  you  are  not  to  consider  my  illustrations  as  facts. 
Suppose  there  had  been  stealing  out  there  where  ^^®  the 
defendant  lives,  and  defendant  was  suspected  of  being  con- 
nected with  or  receiving  the  stolen  property.  Suppose 
Sugar  Carlisle,  Dave  Brown  and  John  Hamilton  had  been 
stealing  and  some  one  was  receiving  the  stolen  property — 
could  you  think  of  a  better  man  for  the  officers  to  watch? 
Suppose  that  while  watching  the  house  of  defendant,  they 
saw  certain  actions  of  defendant,  such  as  coming  from  the 
brush  at  night  with  the  little  girl,  and  she  was  fixing  her 
underclothes,  and  circumstances  exciting  grave  suspicion. 
Suppose  John  Bobbins  had  made  a  confession  to  John  Hamil- 
ton and  he  has  left  the  state  and  cannot  be  reached  by 
process.  I  might  make  many  illustrations,  but  these  can 
and  must  not  be  considered  as  proven  facts.  I  would  not 
have  indulged,  in  these  illustrations,  but  for  the  pointed 
and  definite  challenge  of  defendant's  counsel.  They  ask 
why  I  don't  prove  any  other  facts  than  the  ones  in  evi- 
dence, if  I  have  them.  The  reason  is,  because  the  court  of 
criminal  appeals  of  this  state  have  wrongfully  in  my  judg- 
ment held  that  you  can  only  prove  one  act.'  (Here  de- 
fendant's counsel  objected,  because  district  attorney  was 
criticising  the  court  of  criminal  appeals.)  The  district  at- 
torney said:  'For  once  I  am  wrong;  my  language  is  a 
criticism  of  the  higher  court,  but  I  did  not  so  intend  it, 
and  ought  not  to  have  done  so.  I  only  meant  that  for  many 
years,  where  there  were  a  number  of  rapes  committed  by 
a  defendant  on  the  prosecutrix,  the  court  held  that  you 
could  prove  them  all,  and  then  elect  before  the  argument 
begun  which  you  relied  upon  for  conviction,  but  the  deci- 
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sions  laying  down  that  rule  have  been  reversed,  and  now 
you  can  only  prove  one  act  and  facts  corroborating  the 
commission  of  one  act,  and  I  would  be  afraid  to  prove  any 
of  the  facts  I  have  supposed  to  exist  in  my  illustrations, 
if  they  did  exist,  for  fear  of  reversing  this  case,  if  you  con- 
vict defendant.'  " 

It  will  be  noted  that  only  that  portion  of  the  argument  of 
state's  counsel  relating  to  sodomy,  as  contained  in  bill 
number  5,  was  excluded  by  an  instruction  of  the  court  to  the 
jury  not  to  consider  the  same.  Bill  number  5  is  in  the 
following  language:  "The  district  attorney  in  his  closing 
argument  to  the  jury  used  the  following  remarks:  'Sup- 
pose this  defendant  had  carnal  knowledge  of  this  little 
girl  in  the  natural  way,  or  it  may  have  been  in  the  anus, 
or  it  may  have  been  in  that  damnable  and  detestable  way 
known  to  the  law  as  that  unnamable  crime  against  nature. 
Gentlemen,  I  will  show  you  where  this  defendant  learned 
this  detestable  and  damnable  practice.  Can  I  not  say  that 
you  may  take  the  case  of  a  sailor,  or  a  man  who  has  been 
in  the  penitentiary  for  a  period  of  five  years,  six  months 
and  eighteen  days,  and  common  experience  will  teach  you 
that  they  will  practice  this  detestable  crime." 

We  have  copied  from  these  bills  at  length  in  order  to 
treat  them  together.  It  will  be  seen  that  the  court  ex- 
cluded some  of  said  argument,  and  perhaps  the  major  part, 
from  the  consideration  of  the  jury,  after  it  had  been  made. 
The  remarks  of  the  district  attorney,  however,  as  contained 
in  the  last  bill  number  6,  were  not  excluded  as  we  under- 
stand, from  the  consideration  of  the  jury ;  but  the  court  at- 
tempts to  justify  the  same  on  the  ground  that  the  defend- 
ant's counsel  had  challenged  ^^"^  the  district  attorney  to 
explain  how  he  had  obtained  his  information  as  to  the 
commission  of  the  crime  and  what  that  information  was. 
A  reference  to  the  bill  of  exceptions  shows  that  appellant's 
counsel  in  alluding  to  this  matter  was  within  the  record, 
and  he  used  the  record  to  show  that  the  girl  must  have  told 
a  falsehood  when  she  told  no  one  prior  to  the  arrest  of  ap- 
pellant about  the  offense.  Of  course  his  argument  was  a 
challenge  to  the  district  attorney  to  answer  his  proposi- 
tion from  the  record,  certainly  not  outside  of  the  record. 
The  court's  explanation  in  this  regard,  in  our  opinion,  fails 
to  justify  the  district  attorney  in  going  beyond  the  record  in 
Lis  response.     The  rule  limits  argument  to  the  facts  in  evi- 
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dence,  and  these  can  be  used  for  any  legitimate  deduction. 
Ordinarily,  cases  will  not  be  reversed  for  improper  argument, 
unless  such  argument  was  excepted  to,  and  the  exception 
overruled,  and  in  that  event,  as  a  general,  proposition,  ap- 
pellant can  only  complain  when  he  has  requested  an  instruc- 
tion to  the  jury  to  disregard  such  argument  and  that  has 
been  refused  by  the  court,  and  he  has  also  excepted  thereto. 
Of  course,  this  rule  is  not  of  universal  application,  and  there 
may  be  argument  of  such  an  inflammatory  character  as 
would  authorize*  this  court  to  interfere  without  the  refusal 
of  a  requested  instruction  on  the  subject  and  exception 
taken :  Smith  v.  State,  44  Tex.  Or.  Rep.  137,  100  Am.  St.  Rep. 
849,  68  S.'W.  995,  5  Tex.  Ct.  Rep.  372. 

It  will  also  be  noted  in  this  connection  that,  in  the  trial  of 
rape  cases,  in  which  the  minds  of  the  jurors  are  easily  in- 
flamed and  excited,  that  it  is  the  peculiar  duty  of  the  court 
to  see  that  in  the  argument  all  safeguards  provided  by  law 
are  rigidly  complied  with.  No  clap-trap  or  sharp  prac- 
tice should  be  permitted  by  counsel  for  the  state ;  no  im- 
proper means  should  be  resorted  to,  to  prejudice  the  minds 
of  the  jury  against  defendant  in  the  remotest  degree;  no 
remarks  should  be  made  by  counsel  for  the  state  which  are 
not  fully  warranted  by  the  evidence.  Matters  not  in  evi- 
dence should  not  even  be  alluded  to  in  argument,  when  such 
matters  might  possibly  prejudice  the  minds  of  the  jury 
against  defendant :  Gazley  v.  State,  17  Tex.  App.  267 ;  Bry- 
son  V.  State,  20  Tex.  App.  566;  Johnson  v.  State,  27  Tex. 
App.  163,  11  S.  W.  106 ;  Nalley  v.  State,  28  Tex.  App.  387,  13 
S.  W.  670 ;  Smith  v.  State,  44  Tex.  Cr.  Rep.  137,  100  Am.  St. 
Rep.  849,  68  S.  W.  995. 

It  will  be  seen  from  the  first  of  these  bills  on  the  subject 
of  the  district  attorney's  argument,  that  in  combating  the 
testimony  of  appellant's  wife,  as  to  what  prosecutrix  told 
her,  to  wit:  "That  John  did  not  do  anything  to  me;  some- 
body else  put  up  a  job  on  him" — that  counsel  departed  from 
the  record  and  alluded  to  the  Jay  Owens  case  and  the 
Draper  case  (both  noted  cases  of  rape  in  Williamson 
county),  in  which  he  claimed  that  similar  defenses  had  been 
set  up.  This  perhaps,  of  itself,  though  not  warranted  as 
these  cases  were  not  in  evidence,  would  not  cause  reversal. 
However,  in  the  next  bill,  in  endeavoring  to  explain  hoAV  it 
was  that  the  grand  jury  knew  of  the  case  and  took  cogniz- 
ance of  it  before  the  state's  witness  had  divulged  the  same 
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to  anyone,  according  to  her  evidence,  the  district  attorney 
proceeded  to  suppose  a  case  as  to  ^^*  how  this  informa- 
tion could  have  been  obtained  by  the  grand  jury,  without 
regard  to  any  development  thereof  by  the  prosecuting  wit- 
ness. He  said:  "Suppose  there  had  been  a  lot  of  stealing 
going  on  out  there  where  the  defendant  lives;  and  suppose 
that  the  stolen  property  was  being  concealed  by  some  one 
out  there  in  the  defendant's  neighborhood;  suppose  that 
this  stealing  was  being  done  by  Sugar  Carlisle,  Dave  Brown 
and  John  Hamilton,  and  somebody  was  receiving  and  con- 
cealing the  stolen  goods  for  them,  can  you  think  of  any 
better  man  for  the  officers  to  watch  than  the  defendant? 
Suppose  that  Forney  Chamblee  knew  of  this  stealing,  can't 
you  see  a  reason  for  the  defendant  to  want  to  get  rid  of 
Forney  Chamblee?"  This  reference  of  the  district  attorney 
in  his  argument  not  only  personated  certain  known  parties 
in  Williamson  county,  which  the  bill  shows  were  indicted 
by  the  grand  jury  for  theft  at  that  term,  but  directly  con- 
nects appellant  with  either  the  theft,  or  the  receipt  of  stolen 
property,  and  suggests  that  the  officers,  in  watching  him, 
had  seen  appellant  under  suspicious  circumstances  with  the 
little  girl,  without  anything  in  the  record  to  support  him; 
here  was  a  direct  suggestion  of  the  district  attorney  that 
the  defendant  was  either  a  thief  in  regard  to  said  stolen 
cotton,  or  was  the  receiver  of  the  same.  Of  course,  if  the 
state  had  undertaken  to  go  into  this  matter  by  the  intro- 
duction of  witnesses,  the  court  would  not  have  permitted  it 
to  be  done,  much  less  does  it  occur  to  us  that  the  court  was 
authorized  to  permit  this  insidious  suggestion,  on  the  part 
of  the  state,  of  appellant's  complicity  in  such  other  offense. 
And  again,  without  any  evidence  whatever  in  support  of 
his  argument,  the  district  attorney  is  shown  to  have  char- 
acterized appellant  as  a  bestial  and  brutal  character.  He 
is  shown  to  have  suggested  to  the  jury,  by  a  supposable  case, 
that  appellant  had  been  in  the  habit  of  having  carnal  inter- 
course with  prosecutrix,  either  in  the  natural  way,  or  had 
committed  sodomy  with  her,  and  even  went  so  far  in  his 
assertions  of  this,  as  to  tell  the  jury  where  he  had  learned 
the  practice;  that^he  had  been  in  the  penitentiary  for  a 
period  of  five  years,  six  months  and  eighteen  days,  and  must 
have  learned  it  there.  Bearing  in  mind  that  there  was  no 
evidence  whatever  of  this,  and  that  none  could  have  been 
introduced,  it  simply  demonstrated  how  the  district  attorney 
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in  this  case,  by  his  suppositions,  in  which  he  personated  de- 
fendant, attempted  to  evade  the  law,  which  he  must  have 
known  did  not  authorize  him  in  the  first  instance  to  put 
appellant's  character  in  evidence  as  to  such  matters.  It  oc- 
curs to  us  that  this  was  an  improper  method  of  getting  be- 
fore the  jury  the  idea  that  appellant  was  a  thief,  and  en- 
gaged in  cotton  stealing ;  and  appellant  was  caught  up  with 
as  to  this  particular  crime,  because  of  his  connection  with 
said  theft  of  cotton,  and  that  the  state  adopted  this  mode 
of  telling  the  jury  that  appellant  was  a  bestial  character, 
and  had  been  in  the  habit  of  debauching  this  little  girl  for 
a  long  time,  and  in  a  most  brutal  manner.  It  occurs  to  us 
that  such  conduct,  even  though  the  court  instructed  the  jury 
to  disregard  such  argument,  would  be  cause  for  reversal. 
So  much  of  this  character  of  argument  was  calculated  to 
thoroughly  poison  the  ^^®  minds  of  the  jurors  against  ap- 
pellant, as  a  man  of  the  most  base  and  vicious  character; 
and  not  only  tend  to  his  conviction,  but  also  to  increase  his 
punishment.  Under  the  circumstances,  it  was  impossible 
for  the  court  to  withdraw  the  dagger  and  heal  the  wound  in- 
flicted at  the  same  time:  Rutherford  v.  State  (Tex.  Cr.  Rep.), 
67  S.  W.  100.  A  part  of  this  argument,  as  explained  before, 
was  permitted  to  remain  with  the  jury  on  the  ground,  as  the 
court  says,  "because  appellant's  counsel  had  challenged  the 
district  attorney  to  explain  how  the  state  had  obtained  this  in- 
formation, as  to  the  commission  of  the  crime."  We  have 
shown  that  this  challenge  could  only  refer  to  a  legitimate 
response,  and  was  not,  in  our  opinion,  an  invitation  of  ap- 
pellant to  go  outside  the  record  and  bring  in  matters  not  in 
evidence  before  the  jury.  No  matter  that,  in  the  opinion 
of  the  district  attorney,  this  court  may  have  been  in  error 
in  confining  proof  of  rape  cases  to  the  transaction  then  be- 
ing tried  (except  under  peculiar  circumstances),  it  was  not 
competent  for  him  to  thus  ignore  the  decisions  of  this  court. 
It  was  certainly  not  competent  for  him  to  attempt  to  evade 
the  law  by  getting  before  the  jury  in  the  course  of  his  argu- 
ment other  and  distinct  transactions  or  crimes.  Fair  trial 
by  jury  is  the  bulwark  of  our  free  institutions,  and  the 
courts  as  its  guardians  are  pledged  to  maintain  its  purity 
and  integrity,  and  it  will  not  be  permitted  that  a  citizen 
charged  with  one  offense  be  tried  for  another,  much  less 
will  it  be  tolerate4  that  other  offenses  de  hors  the  record 


Dec.  1904.]  Baker  v.  State.  703 

may  be  lugged  into  the  argument  to  the  prejudice  and  in- 
jury of  defendant. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded. 


The  Granting  of  a  Continuance  rests  largely  in  the  discretion  of  the 
court:  Casco  Nat.  Bank  v.  Shaw,  79  Me.  376,  1  Am.  St,  Eep.  319; 
Newell  V.  Leathers,  50  La.  Ann.  162,  69  Am.  St.  Rejj.  395.  An  applica- 
tion for  the  continuance  of  a  criminal  case,  svifficient  in  form  and  show- 
ing clearly  the  importance  of  the  evidence  which  witnesses  would  have 
given  had  they  been  present,  and  its  applicability  to  a  count  in  the 
information,  and  due  diligence  in  trying  to  secure  the  presence  of 
such  witness,  should  be  granted:  State  v.  Hesterly,  182  Mo.  16,  103 
Am.  St.  Rep.  634;  Blackburn  v.  State,  48  Tex.  Cr.  Eep.  286,  post,  p. 
743.     But  see  Jenkins  v.  State,  49  Tex.  Cr.  Rep.  457,  post,  p.  812. 

Misconduct  of  Counsel  in  the  course  of  a  trial  or  in  his  argument  to 
the  jury  is  discussed  in  the  cotes  to  Cleveland  etc.  R.  R.  Co.  v. 
Pritschau,  100  Am,  St.  Rep.  689;  McDonald  v.  People,  9  Am.  St,  Rep. 
559.  The  prosecuting  attorney,  in  a  criminal  trial,  represents  the 
majesty  of  the  people;  and,  having  no  responsibility  except  fairly  to 
discharge  his  duty,  should  not  go  beyond  the  bounds  of  reasonable 
moderation:  People  v.  Fielding.-  158  N.  Y.  542,  70  Am.  St.  Rep.  495; 
Jenkins  v.  State,  49  Tex.  Cr,  Rep.  457,  post,  p.  812,  and  cases  cited 
in  the  cross-reference  note  thereto. 


BAKER  T.  STATE. 

[47  Tex.  Cr.  Eep.  482,  83  S.  W.  1122.] 

EVIDENCE — Judicial  Notice. — Courts  will  take  judicial  notice' 
of  the  cession  by  a  state  to  the  United  States  of  land  conveyed  to  the 
latter  upon  which  is  situated  a  military  fort,  but  they  do  not  take 
judicial  notice  of  the  precise  metes  and  bounds  of  such  land  by  its 
field-notes  as  run  out  upon  the  ground,     (p.  705.) 

CBIMINAL  LAW — Jurisdiction — Government  Reservations. — • 
The  United  States  has  sovereign  authority  over  land  purchased  by  it 
from  the  state,  to  the  extent  that  all  offenses  committed  within  the 
boundaries  of  the  land  conveyed  must  be  tried  in  the  national  and  not 
in  the  state  courts,  and  it  makes  no  difference  that  the  exact 
boundaries  of  such  land  are  not  inclosed,     (p.  706.) 

CBIMINAL  LAW — Jurisdiction — Government  Reservations — 
Streets. — If  the  United  States,  after  purchasing  land  from  the  state 
and  putting  it  to  government  purposes,  has  opened  streets  across  such 
land  for  its  own  use,  and  has  even  permitted  the  public  to  travel  such 
streets,  the  authority  of  the  United  States  is  not  thereby  relinquished, 
nor  the  exclusive  jurisdiction  of  the  national  courts  affected,  as  to 
right  to  try  for  crimes  committed  within  the  boundaries  of  such  lands 
including  such  streets,     (p.  708.) 

CBIMINAL  LAW  —  Conflict  of  Jurisdiction  —  Government 
Reservations. — On  a  trial  in  a  state  court  the  defense  is  entitled  to 
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show,  by  actual  metea  and  bounds,  that  the  alleged  crime  was  com- 
mitted within  the  boundaries  of  land  conveyed  by  the  state  to  the 
"United  States  and  used  by  the  latter  for  government  purposes,  for  the 
purpose  of  showing  that  the  national  courts  have  exclusive  jurisdiction 
to  try  for  such  alleged  offense,     (p.  708.) 

W.  N.  Parks,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

^s*  DAVIDSON,  P.  J.  Appellant  was  convicted  of  as- 
sault with  intent  to  murder,  the  penalty  assessed  being  two 
years'  confinement  in  the  penitentiary.  The  evidence  shows, 
if  appellant  was  guilty  of  the  ^^^  assault,  it  was  upon  a 
peace  officer.  The  state's  evidence  shows  it  occurred  about 
fifteen  feet  outside  of  a  fence  inclosing  the  property  owned 
and  controlled  by  the  United  States  government,  and  oc- 
cupied by  troops  of  the  United  States  army.  Appellant  of- 
fered a  deed  in  evidence,  conveying  this  property  to  the 
United  States  government,  signed  by  James  Stillman  and 
Thomas  Carson,  administrators,  with  the  will  annexed,  of 
the  estate  of  Cavazos.  This  was  excluded  by  the  court. 
Appellant  also  offered  the  testimony  of  two  surveyors,  J. 
J.  Cocke  and  E.  B.  Gore,  by  whom  it  was  expected  to  prove 
that  they  were  practical  surveyors;  that  at  the  time  of 
the  execution  of  the  deed  offered  in  evidence,  Cocke  made 
a  survey  of  the  tract  of  land  mentioned  in  the  deed,  by 
metes  and  bounds,  and  the  boundaries  were  ascertained  to 
extend  thirty  feet  outside  of  the  garrison  wall  or  fence 
around  the  Fort  Brown  property,  and  embraced  the  locality 
where  the  alleged  assault  should  have  occurred.  By  Gore 
he  would  have  proved  that  he  was  a  professional  surveyor, 
in  the  employment  of  the  United  States  government,  and 
that  he  had  recently  made  a  survey  of  the  limits  and  bounds 
ot  Fort  Brown  and  made  a  map  of  the  same  which  he  would 
produce,  and  that  said  survey  embraced  the  locality  where 
the  alleged  assault  should  have  taken  place.  All  this  tes- 
timony was  excluded  by  the  court.  In  preparing  these  bills 
of  exception,  after  rejecting  those  prepared  by  appellant, 
the  court  says :  that,  construing  the  rule  laid  down  in  Lasher 
V.  State,  30  Tex.  App.  387,  28  Am.  St.  Rep.  922,  17  S.  W. 
1064,  he  took  judicial  notice  of  the  cession  of  the  property 
for  military  purposes  to  the  United  States,  and  that  "he 
judicially  knew  that  the  actual  possessory  limits  of  Fort 
Brown  is  marked  on  the  east  by  its  garrison  wall  and  fence, 
to  which  the  foot  of  the  streets  of  Brownsville  abut  and 
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along  which  extends  a  public  thoroughfare  of  the  city  of 
Brownsville.  The  court  ruled  out  all  of  said  testimony  of- 
fered as  irrelevant  as  he  did  not  consider  expert  evidence 
and  opinion  could  create  a  strip  of  'no  man's  land'  thirty 
feet  wide,  in  a  public  thoroughfare  of  a  city,  a  refuge  for 
criminals."  The  Lasher  case  is  authority  sustaining  the 
trial  court  as  to  his  judicial  knowledge,  and  of  course  this 
court,  with  like  judicial  knowledge  of  the  fact  that  the 
United  States  government  owns  and  controls  the  land  upon 
which  Fort  Brown  is  situate.  The  courts  of  this  state  take 
judicial  knowledge  of  the  fact  that  this  land  was  held— 
owned — by  the  United  States  by  private  purchase,  by  con- 
sent of  the  legislature  of  the  state.  Our  Revised  Statutes, 
articles  361-376,  provide  that  where  the  United  States  gov- 
ernment acquires  land  for  such  purposes  in  this  state  by 
purchase  in  any  way,  or  by  direct  cession  from  the  state, 
it  is  done  with  the  consent  of  the  legislature.  These  articles 
were  enacted  to  meet  the  provisions  of  the  federal  constitu- 
tion, and  to  grant  authority  to  the  federal  government  to 
own  such  land,  by  consent  of  the  legislature,  in  this  state 
for  such  purposes  as  that  for  which  they  own  the  land  on 
which  Fort  Brown  is  situate.  The  introduction  of  the  deed, 
then,  for  this  purpose  would  have  amounted  to  little,  be- 
cause the  court  would  take  judicial  knowledge  of  the  fact 
that  the  government  had  the  rigiit  to  control,  own  and  pos- 
sess the  property  conveyed  in  the  deed  ^^■*  with  exclusive 
jurisdiction.  For  an  elaborate  opinion  discussing  these  mat- 
ters, see  Ft.  Leavenworth  Ry.  Co.  v.  Lowe,  114  U.  S.  525, 
5  Sup.  Ct.  Rep.  595,  29  L.  ed.  264.  The  precise  metes  and 
bounds  of  the  property  by  its  field-notes  as  run  out  upon 
the  ground,  the  court,  however,  could  not  judicially  know; 
and  appellant  was  entitled  to  have  the  testimony  showing 
the  exact  locality  of  the  line  as  run  on  the  ground.  If 
the  alleged  offense  was  committed  within  the  boundaries  of 
the  land  conveyed  to  the  United  States  government,  under 
all  the  authorities  the  federal  courts  would  have  jurisdic- 
tion of  offenses  committed  therein,  to  the  exclusion  of  the 
state  courts.  The  trial  court,  by  its  qualification,  seems  to 
have  been  under  the  impression  that  the  extent  of  the  "pos- 
sessory right"  of  the  United  States  was  fixed  by  the  fence 
or  wall  inclosing  the  land;  and  that  by  so  inclosing  a  part 
of  the  land,  Ihe  United  States  abandoned  possession  of  the 
land  outside  the  inclosurc  We' do  not  believe  this  position 
Am.  at.  iJep.,  Vol.  122—45 
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is  well  taken.  If  the  United  States  simply  had  a  proprietory 
right  in  the  land  as  a  citizen  by  purchase  without  consent 
of  the  legislature,  there  might  be  a  question  arising  on  the 
facts  as  to  easements  acquired  by  the  state  or  the  munici- 
pality of  Brownsville.  If  this  state,  or  one  of  its  municipali- 
ties, had  occupied  the  land  as  a  street  or  thoroughfare, 
whether  that  would  be  such  an  occupancy  as  would  make 
it  a  street  or  thoroughfare,  so  that  the  sovereignty  of  the 
state  would  be  superior  to  that  of  the  federal  government, 
might  suggest  a  question  in  the  absence  of  legislative  con- 
sent to  the  purchase.  But  that  question  is  not  here.  Un- 
der all  the  authorities,  so  far  as  we  are  aware,  both  state 
and  federal,  on  the  particular  case  we  have  here,  the  United 
States  has  sovereign  authority  over  the  lands  purchased 
with  and  by  the  consent  of  the  state  legislature  to  the  ex- 
tent that  all  offenses  committed  within  the  boundaries  of 
the  land  conveyed  should  be  tried  in  the  federal  courts  and 
not  the  state  courts.  By  reference  to  Ft.  Leavenworth  Ry. 
Co.  V.  Lowe,  114  U.  S.  525,  5  Sup.  Ct.  Rep.  595,  29  L.  ed. 
264,  we  find  this  language:  "These  authorities  are  sufficient 
to  support  the  proposition  which  follows  naturally  from  the 
language  of  the  constitution,  that  no  other  legislative  power 
than  that  of  Congress  can  be  exercised  over  lands  within  a 
state  purchased  by  the  United  States  with  her  consent  for 
one  of  the  purposes  designated;  and  that  such  consent  under 
the  constitution  operates  to  exclude  all  other  legislative 
authority.  But  with  reference  to  lands  owned  by  the  United 
States,  acquired  by  purchase  without  the  consent  of  the 
state,  or  by  cessions  from  other  governments,  the  case  is 
different.  Story,  in  his  Commentaries  on  the  Constitution, 
says:  'If  there  has  been  no  cession  by  the  state  of  the  place, 
although  it  has  been  constantly  occupied  and  used  under 
purchase,  or  otherwise,  by  the  United  States  for  a  fort  or 
arsenal,  or  other  constitutional  purpose,  the  state  juris- 
diction still  remains  complete  and  perfect.'  And  in  sup- 
port of  this  statement  he  refers  to  People  v.  Godfrey,  17 
Johns.  225.  In  that  case  the  land  on  which  Fort  Niagara 
was  erected,  in  New  York,  never  having  been  ceded  by  the 
state  to  the  United  States,  it  was  adjudged  that  the  courts 
of  the  state  had  jurisdiction  of  crimes  or  offenses  against 
the  laws  of  the  state  committed  within  the  ^^^  fort  or  its 
precincts,  although  it  had  been  garrisoned  by  the  troops  of 
the  United  States  and  held  by  them  since  its  surrender  by 
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Great  Britain  pursuant  to  the  treaties  of  1783  and  1794.  In 
deciding  the  case,  the  court  said  that  the  possession  of  the 
post  by  the  United  States  must  be  considered  as  a  posses- 
sion for  the  state,  not  in  derogation  of  her  rights,  observ- 
ing that  it  regarded  it  as  a  fundamental  principle  that  the 
rights  of  sovereignty  were  not  to  be  taken  away  by  implica- 
tion. 'If  the  United  States,'  the  court  added,  'had  the 
right  of  exclusive  legislation  over  the  Fortress  of  Niagara 
they  would  have  also  exclusive  jurisdiction;  but  we  are 
of  opinion  that  the  right  of  exclusive  legislation  within  the 
territorial  limits  of  any  state  can  be  acquired  by  the  United 
States  only  in  the  mode  pointed  out  in  the  constitution,  by 
purchase,  by  consent  of  the  legislature  of  the  state  in  which 
the  same  shall  be,  for  the  erection  of  forts,  magazines,  ar- 
senals, dock-yards,  and  other  needful  buildings.  The  es- 
sence of  that  provision  is  that  the  state  shall  freely  cede 
the  particular  place  to  the  United  States  for  one  of  the 
specific  and  enumerated  objects.  This  jurisdiction  cannot 
be  acquired  tortiously  or  by  disseisin  of  the  state ;  much  less 
can  it  be  acquired  by  mere  occupancy,  with  the  implied  or 
tacit  consent  of  the  state,  when  such  occupancy  is  for  the 
purpose  of  protection.'  " 

When,  therefore,  the  land  has  been  acquired  by  purchase 
by  consent  of  the  legislature,  the  jurisdiction  of  the  United 
States  becomes  exclusive  of  that  of  the  state.  We  are  not 
discussing  here  (for  it  is  not  in  the  case)  such  reservations 
as  might  be  properly  made  by  the  legislature  in  ceding  land. 
But  in  none  of  those  cases,  so  far  as  we  have  been  able  to 
observe,  have  the  courts  held  the  jurisdiction  of  the  United 
States  otherwise  than  as  exclusive  as  to  the  trial  of  offenses 
committed  within  the  ceded  territory.  This  is  placed  upon 
the  ground  that  the  state  has  surrendered  its  authority  of 
sovereignty  to  that  extent,  to  the  federal  government;  that 
it  is  among  the  highest  acts  of  sovereignty  to  surrender 
jurisdiction  over  territorial  limits.  The  cession  of  the  ter- 
ritory carrying  with  it  exclusive  jurisdiction  in  the  federal 
court  by  virtue  of  its  sovereignty,  the  courts  would  not  be 
authorized  to  hold  that  occupancy,  by  sufferance  of  a  part 
of  the  land  to  be  used  as  a  street,  would  oust  the  federal 
government  of  jurisdiction.  Of  course,  if  the  United  States 
were,  in  its  sovereign  capacity,  to  relinquish  this  authority, 
right  and  title  to  the  property,  we  might  have  a  different 
question.    We  would   be   entirely  safe  in  further  stating 
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that,  if  the  United  States  authorities  had  opened  streets 
across  the  land  occupied  by  them,  under  the  purchase  by 
the  consent  of  the  legislature,  for  its  own  use,  and  have 
even  permitted  the  public  to  travel  these  streets,  the  au- 
thority of  the  federal  government  would  not  be  relinquished. 
They  would  have  the  right  to  use  this  property  for  their 
own  convenience  within  the  limits  of  the  cession  or  grant. 
The  mere  fact  of  opening  streets  through  it  would  not  for- 
feit their  right  of  sovereignty  or  exclusive  jurisdiction. 
Dealing  with  the  question  of  waiver  or  abandonment  by 
sovereign  government,  such  waiver  cannot  be  deduced  from 
the  ***  fact  that  the  street  is  used  as  a  thoroughfare  or 
utilized  as  such  over  the  government  land.  The  evidence 
in  regard  to  the  location  of  the  actual  boundaries  should 
have  been  permitted;  and  if  there  was  an  offense  commit- 
ted as  charged,  and  it  was  within  the  boundaries  as  located 
definitely  on  the  ground,  the  jurisdiction  of  the  United 
States,  under  the  grant  in  question  would  be  exclusive  of 
state  jurisdiction,  and  a  party  would  be  amenable  to  pun- 
ishment in  the  federal  and  not  the  state  courts:  See,  also, 
United  States  v.  Chicago,  7  How.  185,  12  L.  ed.  660;  Com- 
monwealth V.  Clary^  8  Mass.  72;  Wills  v.  State,  3  Heisk. 
141;  10  Am.  &  Eng.  Encj''.  of  Law,  p.  1098,  and  notes,  for 
further  collation  of  authorities. 

Under  the  view  we  take  of  the  case,  the  consideration  of 
this  question  we  believe  is  sufficient  to  dispose  of  this  case. 
The  judgment  is  reversed  and  the  cause  remanded. 

Brooks,  Judge,  dissents. 


Judicial  Notice  is  discussed  in  general  in  the  note  to  Lanfear  v. 
Mestier,  89  Am.  Dec.  663.  Judicial  notice  of  localities  and  boundaries 
is  the  subject  of  a  note  to  Gunning  v.  People,  82  Am.  St.  Kep.  439. 
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MARTINUS  V.  STATE. 
[47  Tex.  Cr.  Eep.  528,  84  S.  W.  831.] 

BURGLARY — Indictment — ^Variance  in  Crime. — ^If  an  indict- 
ment charges  the  burglary  of  a  house  at  night,  while  the  proof  shows 
that  the  house  burglarized  was  a  private  dwelling,  there  is  a  fatal 
variance,     (p.  709.) 

BURGLARY — Separate  Crimes — A  daytime  burglary  of  a  house, 
or  the  night-time  burglary  of  a  house,  is  a  distinct  and  separate  offense 
from  the  night-time  burglary  of  a  dwelling-house,     (p.  709.) 

H.  Martin,  assistant  attorney  general,  for  the  state. 

'^^s  HENDERSON,  J.  Appellant  was  convicted  of  bur- 
glary, and  his  punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  two  years;  hence  this  appeal. 
The  only  question  we  need  consider  is  an  alleged  variance 
between  the  indictment,  or  the  count  of  the  indictment 
under  which  appellant  was  convicted,  and  the  evidence. 
The  indictment  charges  appellant  with  burglary  in  two 
counts:  the  first  count  charging  the  burglary  of  a  private 
residence  at  night,  and  the  second  count  charging  the 
burglary  of  a  house  at  night.  The  court  submitted  only 
the  last  count  in  the  indictment,  and  appellant  was  con- 
victed under  that  count.  The  evidence  shows  unquestion- 
ably that  the  house  alleged  to  have  been  burglarized,  and 
which  appellant  is  shown  to  have  entered  by  force,  was  a 
private  dwelling,  where  a  family  resided.  Consequently 
there  was  a  variance  between  the  allegations  of  the  count 
under  which  appellant  was  convicted  and  the  evidence  in 
the  case.  The  question  here  presented  was  passed  upon  in 
Osborne  v.  State,  42  Tex.  Cr.  Rep.  557,  61  S.  W.  491,  2  Tex. 
Ct.  Rep.  172,  Cleland  v.  State  (Tex.  Cr.),  61  S.  W.  492,  2  Tex. 
Ct.  Rep.  172,  and  Harvey  v.  State  (Tex.  Cr.),  61  S.  W.  492,  2 
Tex.  Ct.  Rep.  171.  However,  those  cases  were  subsequently 
overruled  upon  another  question  in  "Williams  v.  State,  42  Tex. 
Cr.  Rep.  602,  61  S.  W.  395,  62  S.  W.  1057,  2  Tex.  Ct.  Rep. 
359 ;  Holland  v.  State,  45  Tex.  Cr.  Rep.  172,  74  S.  W.  763, 
7  Tex.  Ct.  Rep.  912.  The  authorities  hold  that  a  daytime 
burglary  of  a  house  or  the  night-time  burglary  of  a  house, 
is  a  distinct  and  separate  offense  from  the  night-time  bur- 
glary of  a  dwelling-house;  and  if  on  an  ordinary  indict- 
ment for  burglary  of  a  house,  the  evidence  shows  without 
any  controversy  that  the  house  was  a  dwelling-house,  where 
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a  family  resided,  there  is  a  variance  and  the  conviction  can- 
not be  sustained.  This  is  analogous  to  cases  where  the  in- 
dictment charges  general  theft,  and  the  proof  shows  it  was 
a  theft  '^^^  committed  from  the  person.  In  such  case  there 
is  a  variance:  Harris  v.  State,  17  Tex.  App.  132;  Gage  v. 
State,  22  Tex.  App.  123,  2  S.  W.  638;  Dalton  v.  State  (Tex. 
Cr.  Rep.),  27  S.  W.  259;  Nichols  v.  State,  28  Tex.  App.  105, 
12  S.  W.  500. 

The  judgment  is  accordingly  reversed  and  the  cause  re- 
manded. 


If  an  Indictment  Alleges  a  Daytime  and  a  night-time  burglary  of  a 
private  residence,  while  the  evidence  shows  only  a  night-time  burglary, 
it  is  error  to  submit  to  the  jury  the  question  of  a  daytime  burglary 
alone:  Jones  v.  State,  47  Tex.  Cr.  Eep.  126,  ante,  p.  680. 


PARKER  V.  STATE. 

[47  Tex.  Cr.  Eep.  531,  84  S.  W.  822.] 

INTOXICATING  LIQUORS— Giving  to  Minor.— If  the  accused 
offers  a  bottle  of  whisky  to  another,  inviting  him  to  take  a  drink,  and 
the  latter,  before  taking  the  bottle,  invites  a  third  person,  a  minor, 
to  drink  therefrom,  whereupon  the  latter  permissively  takes  the  bottle 
from  the  accused  and  takes  a  drink,  the  latter  is  guilty  of  the  crime  of 
giving,  or  causing  to  be  given,  intoxicating  liquor  to  a  minor,  (p. 
711.) 

C.  P.  Winn,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

^^^  BROOKS,  J.  Appellant  was  convicted  of  causing 
intoxicating  liquors  to  be  given  a  minor,  and  fined  twenty- 
five  dollars. 

Appellant's  application  for  continuance  cannot  be  con- 
sidered in  the  absence  of  a  bill  of  exceptions. 

During  the  progress  of  the  trial  appellant  testified  for 
himself,  as  follows:  "I  live  near  May  Pearl  in  Ellis  county; 
am  a  farmer;  didn't  give  Dennis  Crow  any  whisky.  I 
started  to  take  some  whisky  to  a  sick  lady  in  the  community, 
who  lived  near  Bud  Wiggins.  Dennis  Crow  went  with  me. 
On  the  way  we  stopped  at  the  house  of  Bud  Wiggins. 
While  there  I  handed  the  bottle  of  whisky  over  to  Bud 
Wiggins,  and  said  to  him,  *Bud,  have  a  drink.'    Bud  Wig- 
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gins  took  the  bottle,  and  tried  to  take  the  cork  out  but 
could  not;  and  handed  the  bottle  back  to  me  to  take  it  out 
for  him.  I  removed  the  cork,  and  reached  it  back  to  Bud. 
But  Wiggins  turned  to  Dennis  Crow  and  said:  'Dennis, 
have  a  drink.'  Dennis  Crow  then  took  the  whisky  out  of 
my  hand  and  drank.  I  did  not  offer  him  the  whisky;  nor 
did  I  hand  it  to  him.  He  reached  out  while  I  was  still 
holding  the  whisky  out  to  Bud  Wiggins,  and  took  the  same. 
I  thought  he  was  over  twenty-one  years  of  age.  He  had 
claimed  to  be  his  own  man,  and  from  his  weight,  height, 
and  general  appearance  I  judged  him  to  be  over  twenty- 
one  years  of  age.  I  had  known  Dennis  Crow  for  four  years. 
His  mother  is  a  widow.  We  had  lived  in  the  same  neigh- 
borhood for  two  years.  I  did  not  object  or  do  anything 
to  prevent  Dennis  Crow  from  taking  the  whisky  out  of  my 
hand." 

Appellant  complains  of  the  failure  of  the  court  to  give  the 
following  **^^  instruction:  "You  are  further  instructed  that 
if  you  believe  from  the  evidence  in  this  case  that  Bud  Wig- 
gins handed  the  bottle  of  whisky  back  to  defendant,  Will 
Parker,  to  remove  the  cork;  that  defendant  did  remove  the 
cork  from  the  bottle  and  handed  the  bottle  back  to  Bud  Wig- 
gins, and  you  further  believe  from  the  evidence  that  at  this 
juncture  Bud  Wiggins  invited  Dennis  Crow  to  take  a  drink, 
and  in  obedience  to  such  request  you  believe  that  Dennis 
Crow  reached  and  took  the  whisky  from  the  hands  of  the 
defendant,  then  you  are  instructed  that  such  facts  would 
constitute  a  taking  by  Dennis  Crow,  and  not  the  gift  to 
him  by  defendant ;  and  if  you  so  find  from  the  evidence,  you 
will  acquit  defendant."  This  charge  is  not  correct.  It  is 
an  offense  in  this  state  to  give  or  cause  to  be  given  intoxicat- 
ing liquor  to  a  minor.  It  is  true  that  if  Dennis  Crow  took 
the  whisky,  this  would  be  a  taking  by  Dennis  Crow,  but  it 
would  none  the  less  be  a  gift  of  the  same  by  defendant  since 
it  was  a  permissive  taking.  If  he  gave  him  the  whisky  or 
caused  it  to  be  given,  in  either  event,  he  would  be  guilty. 
The  evidence  is  sufficient  to  support  the  verdict,  and  the 
judgment  is  affirmed. 

Davidson,  Presiding  Judge,  absent. 


For  Authorities  bearing  upon  the  principal  case,  see  People  v.  Bird, 
138  Mich.  31,  110  Am.  St.  Eep.  299;  Nelson  v.  State,  111  Wis.  394,  87 
Am.  St.  Bep.  881. 
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THOMAS  V.  STATE. 

[47  Tex.  Cr.  Rep.  534,  84  S.  W.  823.] 

RAPE — Evidence — Res  Gestae. — A  spontaneous  statement  by  a 
girl,  six  years  old,  to  her  mother,  in  response  to  questions,  as  to  the 
facts  in  the  case,  made  twenty  minutes.after  a  criminal  assault  had 
been  made  upon  her,  and  while  she  was  still  very  much  excited,  is  ad- 
missible in  evidence  as  part  of  the  res  gestae,  upon  a  trial  for  the 
rape  upon  her.     (p.  714.) 

RAPE — Evidence — Res  Gestae — ^Age  of  Witness. — A  statement 
of  a  girl,  six  years  old,  of  the  facts  surrounding  a  criminal  assault 
made  upon  her,  and  admissible  in  evidence  as  part  of  the  res  gestae, 
cannot,  on  a  trial  for  the  assault,  be  excluded  on  the  ground  that  the 
chUd  was  incompetent  to  testify,     (p.  714.) 

Keith,  Watkins  &  Kagle,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

«»^  HENDERSON,  J.  This  indictment  charged  rape  on  a 
child  under  the  age  of  fifteen  years ;  the  conviction  was  for 
assault  with  intent  to  rape,  the  penalty  assessed  being 
twenty-five  years'  confinement  in  the  penitentiary. 

The  testimony  showed  that  the  child  was  about  six  years 
old ;  that  appellant  at  the  time  was  employed  by  prosecutor 
H.  L.  Perry.  On  the  evening  of  the  alleged  offense,  prose- 
cutor Perry  went  to  his  stable,  and  there  saw  appellant  on 
top  of  his  little  girl.  Her  clothes  appear  to  have  been  up, 
and  his  pants  unbuttoned,  and  his  penis  out.  Prosecutor 
immediately  seized  him,  asked  him  what  he  was  doing,  and 
appellant  said  he  "reckoned  he  was  crazy."  Thereupon  ap- 
pellant appeared  to  fall  over  in  a  fit.  The  little  girl  jumped 
up  and  ran  to  the  house.  Prosecutor  locked  the  door  on 
appellant,  went  to  the  house,  a  short  distance  away,  and 
brought  another  party  with  him,  and  when  they  returned 
appellant  had  fled.  He  was  not  arrested  that  night,  but 
was  taken  into  custody  a  few  days  thereafter.  Prosecutor's 
(Perry's)  wife  testified  as  to  the  condition  of  the  parts  of 
the  little  girl;  that  they  appeared  to  be  '^^  very  much  in- 
flamed and  raw,  but  no  blood  was  coming  therefrom.  She 
also  testified  as  to  statements  made  to  her  by  her  little  girl 
as  to  the  transaction,  some  twenty  minutes  thereafter.  As. 
this  matter  is  presented  in  the  only  bill  of  exceptions  re- 
quiring consideration,  we  will  quote  it  substantially:  While 
witness  Mrs.  Perry  was  on  the  stand,  she  stated  that  after 
the  little  girl  came  to  the  house,  which  was  some  twenty 
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minutes  after  the  alleged  transaction,  and  after  she  had 
seen  her  husband  and  learned  from  him  what  the  trouble 
was,  she  asked  the  little  girl  about  it.  Her  little  daughter 
Ola  did  not  tell  her  anything  until  she  asked  her.  That 
when  she  first  examined  her,  she  saw  her  drawers  were  but-^ 
toned  up,  and  she  asked  her  if  she  had  buttoned  them  up,, 
and  she  told  her,  yes ;  that  she  asked  Ola  what  appellant  had 
done  to  her  in  the  crib,  and  she  said  he  had  her  lying  dowa 
on  her  back,  and  was  on  top  of  her;  that  he  had  her  draw- 
ers unfastened,  and  he  had  his  clothes  unfastened.  That 
these  answers  were  in  reply  to  questions  asked  by  her;, 
that  when  the  child  first  came  to  her  from  the  stable,  she- 
was  not  crying,  but  looked  "wild."  That  when  she  began 
asking  her  the  questions,  the  child  began  crying;  that  this 
statement  was  made  to  her  in  the  dining-room,  where  she 
went  with  the  child  shortly  after  meeting  her  on  the  outside 
of  the  house.  This  testimony  was  objected  to  by  appellant 
on  the  ground  that  it  was  not  res  gestae;  the  child  not  be- 
ing in  a  sufficient  state  of  excitement  to  make  it  come  under 
that  class  of  testimony,  and  that  sufficient  time  had  elapsed' 
to  take  it  out  of  the  doctrine  of  res  gestae ;  and  for  the- 
further  reason  that  the  child  being  incompetent  to  testify, 
her  evidence  would  also  be  incompetent  for  the  same  reason ; 
and  because  not  voluntary,  but  in  answer  to  questions  pro- 
pounded to  her  by  her  mother.  It  does  not  occur  to  us: 
that  the  length  of  time  (twenty  minutes)  would  exclude  this 
testimony  as  not  being  a  part  of  the  res  gestae.  A  number 
of  cases  in  this  state  have  admitted  this  character  of  tes- 
timony where  the  time  was  greater  than  is  here  shown: 
Stagner  v.  State,  9  Tex.  App.  440;  Lewis  v.  State,  29  Tex. 
App.  201,  25  Am.  St.  Rep.  720,  15  S.  W.  642;  Lindsay  v. 
State,  35  Tex.  Cr  Rep.  164,  32  S.  W.  768 ;  Ingram  v.  State 
(Tex.  Cr),43  S.  W.  518;  Craig  v.  State,  30  Tex.  App.  619,  18 
S.  W.  297.  Nor  does  it  occur  to  us  that  the  questions  asked 
were  of  that  character  which  would  render  the  testimony  inad- 
missible as  res  gestae.  Nor  would  the  fact  that  the  child 
was  incompetent  to  testify  be  a  ground  for  excluding  the 
testimony  of  her  statement  about  the  transaction,  if  it  was 
in  fact  res  gestae.  It  must  appear  that  the  declarations 
or  statements  were  spontaneous;  that  it  was  the  trans- 
action voicing  itself.  In  such  case  it  is  not  necessary  that 
the  witness  be  competent  to  testify.  For  a  full  discussion 
of  this  question,  see  Kenney   v.   State    (Tex.    Cr.),   79   S.. 
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W.  817,  65  L.  R.  A.  316,  9  Tex.  Ct.  Rep.  888.  Do  the  cir- 
cumstances here  show  that  the  testimony  of  Mrs.  Perry,  and 
the  circumstances  connected  therewith,  as  to  the  statements 
made  to  her  by  her  little  girl,  Ola,  were  of  that  spontaneous 
character  proceeding  from  the  transaction  itself,  as  to  con- 
stitute it  admissible  as  res  gestae?  There  is  some  evi- 
dence of  excitement  on  the  part  of  the  child  at  the  time. 
Her  statement  to  her  mother  was  made  very  recently  after 
the  ^^®  transaction.  She  is  not  shown  to  have  engaged  in 
any  other  transaction  subsequent  to  the  alleged  rape,  prior 
to  her  statement  to  her  mother.  The  questions  asked,  as- 
stated  before,  are  not  of  that  character  to  indicate  that  the 
statements  were  either  persuaded  or  coerced  from  her.  Un- 
der all  of  the  circumstances,  we  believe  the  declarations  of 
the  child  come  within  the  rule  laid  down  by  the  courts  of 
this  state,  indicating  spontaneity  and  truthfulness :  See  Free- 
man V.  State,  40  Tex.  Cr.  Rep.  545,  46  S.  W.  641,  51  S.  W. 
230.  We  believe  there  is  decidedly  more  in  the  statements 
here  suggesting  res  gestae  than  in  the  case  above  cited.  We 
accordingly  hold  that  the  court  did  not  err  in  admitting  the 
testimony.  We  believe  the  charge  of  the  court  is  correct, 
and  none  of  the  requested  charges  were  called  for.  More- 
over, we  believe  the  evidence  fully  sustains  the  verdict  of  the 
jury.  There  being  no  errors  in  the  record,  the  judgment  is 
affirmed. 

Davidson,  Presiding  Judge,  absent. 


While  Declarations,  to  he  a  Part  of  the  Ties  Gestae,  must  as  a  rule 
be  substantially  contemporaneous  with  the  principal  event,  they  need 
not  necessarily  be  concurrent  with  it.  In  fact  time  is  not  necessarily 
a  controlling  consideration:  State  v.  Foley,  113  La.  52,  104  Am.  St. 
Rep.  493,  and  cases  cited  in  the  cross-reference  note  thereto;  Taylor 
V.  State,  47  Tex.  Cr.  Rep.  122,  ante,  p.  675,  and  cases  cited  in  the 
cross-reference  note  thereto. 

There  is  no  Fixed  Age  at  which  Infants  become  competent  to  testify. 
Children  seven  or  eight  years  old  have  been  permitted  to  testify  on 
the  trial  of  grave  crimes.  The  substantial  test  of  an  infant's  compe- 
tency is  his  intelligence  and  his  comprehension  of  the  obligation  to 
tell  the  truth:  Commonwealth  v.  Furman,  211  Pa.  549,  107  Am.  St. 
Rep.  594;  McGuff  v.  State,  88  Ala.  147,  16  Am.  St.  Rep,  25;  Bright  V. 
Commonwealth,  120  Ky.  298,  117  Am,  St,  Rep.  590. 


I 
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CARNEY  V.  STATE. 

[47  Tex.  Cr.  Eep.  566,  85  S.  W.  7.] 

CEIMINAL  LAW— Absence  of  Judge  at  Trir.l.— If  the  judge  is 
absent  from  the  courtroom  and  out  of  sight  and  hearing  of  the  jury 
during  an  important  part  of  the  trial  of  a  criminal  case,  this  is  a 
ground  for  setting  aside  a  verdict  of  conviction,     (pp.  715,  716.) 

H.  Martin,  assistant  attorney  general,  for  the  state. 

^^^  HENDERSON,  J.  Appellant  was  convicted  of  rob- 
bery, and  his  punishment  fixed  at  five  years'  confinement  in 
the  penitentiary;  hence  this  appeal. 

Appellant  assigns  as  error  the  action  of  the  court  overrul- 
ing his  application  for  continuance;  but  it  is  not  necessary 
to  discuss  that,  as  the  case  will  be  reversed  on  other  assign- 
ments. 

The  court  did  not  err  in  charging  the  jury  on  the  first 
count  in  the  '^^'^  indictment,  which  charged  robbery  and  ig- 
nored the  other  count  charging  theft  from  the  person. 

The  assignment  with  reference  to  the  absence  of  the  pre- 
siding judge  during  the  trial  is  based  on  affidavits  of  wit- 
nesses, setting  up  this  fact.  Some  of  the  affidavits  show 
that,  during  the  argument  of  attorneys  for  the  state,  that 
that  judge  absented  himself  from  the  courtroom,  and  was 
gone  during  a  considerable  portion  of  the  argument.  The 
district  clerk  testified  on  this  subject  that  he  was  present 
while  Mr.  Chandler  was  making  his  closing  argument ;  that 
Judge  Oxford  was  absent  for  awhile  during  this  time ;  that 
Mr.  Carter  called  his  attention  to  the  fact  that  Judge  Oxford 
was  absent  while  Mr.  Chandler  was  speaking ;  he  was  absent 
eight  or  ten  minutes.  S.  H.  Milwee,  the  court  stenographer, 
testified  that  his  office  was  situated  in  the  northeast  corner 
of  the  courthouse,  seventy-five  or  eighty  feet  from  the 
judge's  seat  on  the  south  side  of  the  courtroom  and  on  the 
same  floor ;  that  his  office  is  a  separate  room  from  the  court- 
room ;  that  the  door  was  closed  while  Judge  Oxford  was  in 
there,  and  he  stayed  there  something  like  five  or  eight  min- 
utes ;  that  he  dictated  his  charge  while  there ;  that  Mr.  Chand- 
ler was  about  to  conclude  his  argument  when  he  brought 
the  charge  to  the  judge,  after  he  had  written  it  out  from  his 
notes.  J.  M.  Carter  testified  that  Judge  Oxford  was  absent 
on  two  occasions  during  the  argument  of  counseL     While 


716  Americvn  State  Reports,  Vol.  122.         [Texas, 

Mr.  Chandler,  counsel  for  the  state,  was  closing  the  case  he 
desired  to  make  an  objection  to  argument,  and  wlien  he  rose 
up  to  look  for  the  judge  he  was  absent;  that  he  then  went 
around  to  the  clerk's  desk  and  called  his  attention  to  the 
fact;  that  the  court  was  absent  at  this  time  about  ten  min- 
utes; that  the  judge  was  nowhere  in  the  courtroom.  He 
was  out  of  sight  and  hearing  of  the  jury.  Chandler  testified 
that  he  closed  the  argument  for  the  state;  that  at  one  time 
during  the  argument  of  Mr,  Thompson,  he  looked  around 
where  the  judge  usually  sits,  and  did  not  see  him  in  his 
accustomed  place ;  that  he  wanted  to  make  an  objection  to  a 
part  of  Mr.  Thompson's  argument;  that  he  did  not  know 
whether  he  was  in  the  courtroom  or  not;  he  was  not  in  his 
place  on  the  judge's  stand.  Deaton,  deputy  sheriff,  tes- 
tified that  he  remembered  the  judge  was  absent  during  the 
trial ;  that  he  thought  it  was  while  Thompson  was  speaking ; 
that  Carter  called  his  attention  to  it;  he  was  absent  probably 
five  minutes ;  he  could  not  say  he  was  absent  from  the  court- 
room. Thompson  was  speaking  at  the  time  for  the  defend- 
ant. Judge  Oxford  testified  that  he  was  absent  during  the 
closing  argument  of  the  case  on  two  occasions;  that  he 
stepped  out  to  answer  a  call  of  nature  and  was  gone  about 
two  minutes;  that  he  heard  all  of  Alex  Johnson's  speech 
to  the  jury,  and  also  Chandler's  speech  to  the  jury.  While 
Thompson  was  speaking  he  went  to  the  stenographer's  of- 
fice, in  the  northwest  corner  of  the  courtroom  and  dictated 
his  charge ;  that  it  took  him  from  three  to  eight  minutes  to 
do  SO;  that  during  the  time  he  was  out  of  sight,  and  hear- 
ing of  the  jury  and  the  proceedings  of  the  court.  The  closet 
he  visited  is  on  the  same  floor  of  the  courthouse  as  the  sten- 
ographer's office  and  the  courtroom;  that  he  was  satisfied 
he  ^^*  was  not  out  of  his  chair  while  counsel  who  repre- 
sented the  state,  Johnson  and  Chandler,  were  arguing  the 
case  for  the  state,  because  he  had  in  mind  the  importance  of 
guarding  defendant's  rights  and  keeping  state's  counsel  in 
the  record,  which  he  did.  There  appears  to  be  some  con- 
flict between  the  judge's  statement  as  to  who  was  speaking 
during  his  absence,  and  the  testimony  of  some  of  the  other 
witnesses.  However,  we  do  not  think  it  is  material,  as  the 
important  fact  is,  that  the  judge  was  absent  from  the  court- 
room and  out  of  sight  and  hearing  of  the  jury  during  an 
important  part  of  the  trial  of  the  case.  We  do  not  believe 
this  case  differs  materially  from  the  facts  shown  in  Bateson 
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V.  State,  46  Tex.  Cr.  Rep.  34,  80  S.  W.  88,  and  Goodman  v. 
State,  47  Tex.  Cr.  Rep.  388,  83  S.  W.  196,  11  Tex.  Ct.  Rep.  482. 
Under  the  authority  of  those  cases,  the  judgment  is  accord- 
ingly reversed  and  the  cause  remanded. 

Davidson,  Presiding  Judge,  absent. 


For  Autlvorities  on  the  question  involved  in  the  principal  case,  see  the 
note  to  Scott  v.  State,  47  Tex.  Cr.  Eep.  568,  post,  p.  717. 


SCOTT  V.  STATE. 

[47  Tex.  Cr.  Eep.  568,  85  S.  W.  1060.] 

CRIMINAL  LAW — ^Absence  of  Judge  at  Trial. — The  mere 
momentary  absence  of  the  judge  from  the  courtroom  during  a  trial  for 
a  crime  without  proof  that  he  lost  control  of  the  proceedings,  or  that 
anything  occurred  during  his  absence  which  could  militate  against  the 
rights  of  the  accused,  ia  not  ground  for  setting  aside  a  verdict  of  con- 
viction,    (p.  719.) 

CRIMINAL  LAW — Continuance  of  Cause — Absence  or  Default 
of  Witness. — The  state  is  not  required,  because  of  the  absence  or  de- 
fault of  an  eye-witness,  to  continue  a  criminal  case,  when  it  can  be 
made  out  by  circumstantial  evidence,     (p.  719.) 

HOMICIDE — Defense — Negligent  Killing. — If  a  person  accused 
of  homicide  sets  up  the  defense  that  his  weapon  was  accidentally  dis- 
charged while  he  was  scuffling  with  a  third  person,  and  that  he  did  not 
know  that  he  had  killed  tlte  deceased  until  some  time  afterward,  and 
the  evidence  supports  such  defense,  it  does  not  suggest  the  issua  of 
negligent  homicide,  and  the  court  need  not  charge  the  jury  as  to  the 
law  relating  thereto,     (p.  720.) 

CRIMINAL  LAW — Continuance — Want  of  Diligence. — If  an 
application  made  for  the  continuance  of  a  criminal  case,  because  of 
the  absence  of  a  witness,  shows  no  diligence  in  attempting  to  procure 
his  attendance,  and  merely  states  conclusions  and  not  facts,  while  the 
record  shows  that  the  testimony  sought  from  such  witness  is  probably 
not  true,  the  application  for  the  continuance  is  properly  refused,  (p. 
720.) 

HOMICIDE — Second  Degree  Murder — Killing  of  Escaping 
Vagrant. — If  a  person  accused  of  vagrancy,  while  fleeing  to  escape 
arrest,  is  shot  and  killed  by  the  arresting  officer,  the  killing  constitutes 
murder  in  the  second  degree,     (p.  720.) 

Makemson,  Hudson  &  Lord,  for  the  appellant. 

H.  Martin,  assistant  attorney  general  for  the  state. 

^^^  BROOKS,  J.     Conviction  of  murder  in  the  second  de- 
gree; penalty  assessed  being  fifte'en  years'  confinement  in  the 


718  American  State  Reports,  Vol.  122.         [Texas, 

penitentiary.     This  is  the  second  appeal :  See  Scott  v.  State, 
46  Tex.  Cr.  Rep.  536,  108  Am.  St.  Rep.  1032,  81  S.  W.  294. 

By  the  first  bill  of  exceptions  it  is  made  to  appear:  "Dur- 
ing the  trial  and  while  testimony  was  being  introduced,  the 
judge  presiding  at  the  trial,  to  wit,  Hon.  A.  T.  Watts,  ab- 
sented himself  from  the  courtroom  and  retired  therefrom 
out  of  the  sight  and  hearing  of  the  proceedings,  and  so  ab- 
sented himself  therefrom  several  minutes  to  an  adjoining 
apartment,  about  forty-two  feet  from  the  judge 's  bench  and 
about  fifty-one  feet  from  the  witness-stand  where  the  wit- 
ness was  giving  testimony,  and  about  fifty  feet  from  the 
jury  box;  that  said  department  was  a  closet  or  urinal  dis- 
connected from  the  courtroom  and  that  there  was  a  distance 
of  about  thirteen  feet  intervening  between  said  closet  and 
the  courtroom ;  that  to  reach  said  apartment  said  judge  had 
to  pass  from  the  bench  about  half-way  cross  the  courtroom, 
where  the  trial  was  in  progress,  ascend  a  flight  of  stairs,  pass 
through  a  door,  descend  a  flight  of  stairs,  pass  over  a  ver- 
anda and  through  another  door,  and  then  into  a  booth  used 
for  a  urinal ;  that  the  action  of  the  court  so  retiring  from  the 
courtroom  was  duly  excepted  to."  The  court  approves  this 
bill  with  the  following  explanation:  "Defendant  Jeff  Scott 
was  on  the  stand  as  a  witness  in  his  own  behalf,  and  was 
being  cross-examined  by  the  county  attorney.  The  witness 
in  his  examination  in  chief  in 'substance  stated  that  the  party 
who  ran  against  him  may  have  pushed  him  around  the  end 
of  the  plank  fence  just  as  his  pistol  was  accidentally  dis- 
charged. The  county  attorney,  upon  thi.s  point,  had  asked 
defendant  two  or  three  times  if  he  had  not  on  the  former 
trial  testified  that  when  the  party  ran  against  him,  it  forced 
him  against  the  fence  at  the  point  where  the  plank  had  been 
removed,  and  that  it  was  at  that  point  the  pistol  was  dis- 
charged. The  answers  of  the  witness  not  being  satisfac- 
tory, the  county  a,ttorney  commenced  to  read  to  the  witness 
from  the  statement  of  facts  what  purported  to  be  the  wit- 
ness' statement  on  the  former  trial;  at  that  point  I  retired 
to  the  closet,  which  is  adjacent  to  the  courtroom,  and 
reached  through  a  door  leading  from  the  courtroom,  the 
bottom  of  which  is  about  three  feet  above  the  floor,  and 
which  is  reached  by  four  steps.  I  was  not  absent  from  the 
courtroom  exceeding  one  minute,  and  while  I  am  of  the  im- 
pression that  I  heard  very  nearly  all  that  passed  in  the  court- 
room during  thc'time,  I  did  not  hear  all  of  the  defendant's 
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answer  to  the  county  attorney's  question.  The  official 
stenographer  was  present  in  the  courtroom  and  taking  down 
the  evidence  at  the  time."  In  support  of  his  contention 
that  there  was  error  in  this  action  of  the  court,  appellant 
cites  us  to  Bateson  v.  State,  46  Tex.  Cr.  Rep.  34,  80  S.  W. 
88 ;  but  the  facts  of  this  case  do  not  come  Avithin  the  state- 
ment of  facts  in  that  case.  There  the  judge  was  absent  an 
hour  or  more  from  '*''<*  the  sight  and  view  of  the  trial,  while 
here  the  judge  certifies  he  was  gone  not  exceeding  a  minute, 
and  that  nothing  occurred  during  said  time  which  could  have 
possibly  militated  against  the  rights  of  appellant.  The 
Bateson  case  (46  Tex.  Cr.  Rep.  34,  80  S.  W.  88),  is  not  au- 
thority for  holding  that  the  mere  momentary  stepping  aside 
of  the  judge  will  authorize  or  require  a  reversal.  There 
must  be  some  evidence  indicating  that  he  has  lost  control 
of  the  trial.  The  statement  of  the  trial  judge  shows  this  was 
not  true.  He  was  within  about  fifty-five  feet  of  the  jury 
all  the  while,  and  certainly  in  that  distance  his  attention 
might  and  could  have  been  called  to  anything  that  oc- 
curred. However,  we  would  not  be  understood  as  approv- 
ing this  character  of  conduct.  The  law  contemplates,  in 
order  to  make  a  constitutional  trial  of  a  felony  case,  that 
the  judge  should  be  in  touch  and  present  superintending 
the  trial  before  the  jury.  It  takes  this  to  constitute  a  court; 
without  this  there  is  no  court  within  contemplation  of  law 
and  the  constitution  of  this  state.  Hence  we  would  suggest 
that  where  trial  judges  for  any  reason  absent  themselves 
from  the  trial,  they  should  take  a  recess.  This  would  neces- 
sarily eliminate  any  possible  cavil  over  the  question  and 
preclude  any  character  of  injury  to  the  rights  of  appellant. 
Bill  of  exceptions  number  2  complains  that,  when  the 
state  introduced  its  testimony  it  rested,  and  before  appellant 
offered  any  testimony  he  offered  a  motion  to  require  the 
state  to  put  at  least  one  eye-witness  to  the  homicide  on  the 
stand,  and  that  the  court  refused  to  instruct  a  verdict  for 
defendant  after  the  refusal  of  the  state  to  introduce  such 
eye-witness.  This  bill  is  explained  with  the  statement  that 
on  the  former  trial,  the  only  witness  claiming  to  have  seen 
the  shooting  was  state 's  witness  Edgar  Gaitor ;  that  the  case 
was  set  for  September  8,  1904,  and  when  called  the  witness 
defaulted  and  was  fined  one  hundred  dollars;  and  attach- 
ment ordered  returnable  on  September  12th,  for  which  day  the 
case  was  reset.    The  attachment  was  returned  not  executed. 
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We  know  of  no  law  requiring  the  state,  in  the  absence  of 
witnesses,  to  continue  a  cause,  where  the  ease  can  be  made 
out  by  circumstantial  evidence.  There  was  no  error  in  the 
ruling  of  the  court. 

Bill  No.  3  complains  that  the  court  committed  error  in  not 
charging  on  negligent  homicide  in  the  first  and  second  de- 
grees. The  evidence  in  this  case  does  not  suggest  these  is- 
sues. Appellant's  testimony  is  that  the  weapon  was  ac- 
cidentally discharged  while  scuffling  with  a  third  party,  and 
that  he  did  not  know  he  had  killed  deceased  until  sometime 
afterward.  This  issue  of  accident  was  properly  submitted 
to  the  jury. 

His  fourth  bill  insists  that  the  court  should  have  granted 
his  application  for  continuance  on  account  of  the  absence 
of  Jesse  "Williams;  which  witness  would  have  testified,  if 
present,  that  he  was  behind  Foley  &  Rowland's  saloon  and 
near  defendant  at  the  time  deceased  is  alleged  to  have  been 
killed;  that  he  was  looking  at  defendant  at  the  time  his 
pistol  was  discharged,  and  defendant  was  then  struggling 
with  a  man  endeavoring  to  make  his  arrest  and  he  was  try- 
ing to  escape;  that  defendant  was  not  pursuing  deceased; 
that  defendant's  pistol  was  accidentally  '*''*  discharged; 
that  he  was  not  at  any  time  making  an  effort  to  arrest, 
molest,  pursue  or  attack  deceased.  The  other  ground  of  the 
application  is,  that  the  case  was  called  out  of  its  regular 
order.  The  whole  record  is  replete  with  the  fact  that  the 
testimony  sought  from  said  witness  is  not  probably  true. 
There  is  no  diligence  shown  and  application  merely  states 
conclusions  and  not  facts. 

Appellant  insists  that  the  evidence  is  not  sufficient  to 
support  the  verdict.  To  this  we  cannot  agree.  The  tes- 
timony shows  that  appellant,  under  some  character  of  au- 
thority was  acting  as  deputy  constable.  He  went  to  the 
place  of  the  homicide,  for  the  purpose  of  arresting  vagrants, 
and  went  into  a  house,  woke  deceased  and  other  parties, 
who  were  asleep,  and  forced  all  of  them  to  come  out  of  the 
house,  and,  as  the  witnesses  express  it,  "line  up" — forced 
them  to  get  in  a  line  or  row.  At  this  juncture  deceased 
broke  and  run;  defendant  followed  him,  with  a  pistol  in 
hand,  and  as  he  turned  the  corner  of  a  house,  shot  deceased 
in  the  back,  while  pursuing  him.  This  certainly  makes  out 
a  case  of  murder  in  the  second  degree,  and,  in  our  opinion, 
tlie  evidence   amply  supports   the   verdict.     The   requested 
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charges,  so  far  as  applicable,  were    covered  by  the  main 
charge  of  the  court.     The  judgment  is  affirmed. 

Davidson,  Presiding  Judge,  absent. 
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L  Necessity  for  Presence  and  Effect  of  Absence  of  Judge  at  Trial, 
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n.  Absence  of  Judge  During  Argument,  723. 
m.  Absence  During  Taking  of  Evidence,  726. 
IV.  Absence  Wben  Verdict  is  Returned,  726. 
V.  Absence  When  View  is  Taken,  727. 
VI.  Absence  of  Judge  Leaving  Some  One  Else  to  Preside,  727. 
VII.  Absence  of  One  of  Several  Judges,  728. 

L    Necessity  for  Presence  and  Effect  of  Absence  of  Judge  at  Trial. 

It  is  the  duty  of  the  presiding  judge  to  be  present  throughout  the 
trial,  to  supervise  the  proceedings  and  see  and  hear  all  that  transpires 
during  the  trial,  and  especially  during  a  criminal  trial,  where  the 
highest  penalty  of  the  law  may  be  inflicted.  If  such  presiding  judge 
leaves  the  courtroom,  goes  out  of  the  sight  and  hearing  of  the  jury 
and  of  counsel  and  temporarily  relinquishes  control  over  the  trial,  the 
accused  has  good  cause  to  complain:  State  v.  Benerman,  59  Kan.  586, 
53   Pac.    874. 

The  temporary  absence  of  the  judge  from  the  courtroom  during  the 
trial  of  a  murder  prosecution  vitiates  the  whole  proceedings.  The 
presence  of  the  judge  in  such  case  at  all  stages  of  the  trial  is  ab- 
solutely necessary  to  its  validity,  and  his  absence  from  the  trial 
without  suspending  it,  for  any  length  of  time,  no  matter  how  short, 
or  for  any  purpose,  however  urgent,  vitiates  the  whole  proceeding. 
The  presiding  judge  is  such  a  necessary  part  of  the  court  that  his 
absence  destroys  the  existence  of  the  tribunal,  and  public  policy  de- 
mands that  the  tribunal  authorized  to  pass  upon  the  life,  liberty  and 
property  of  the  citizen  shall  be  constituted  during  the  entire  trial 
in  the  manner  prescribed  by  law:  Stokes  v.  State,  71  Ark.  112,  71 
S.  W.  248. 

"Under  our  judicial  system,  every  criminal  trial  must  take  place 
in  open  court.  It  must  be  conducted  in  the  presence  of  the  judge 
as  well  as  the  jury.  The  judge  must  be  present  to  superintend  the 
proceedings,  uphold  the  majesty  of  the  law,  and  thus  give  protection 
and  security  to  all  parties  interested,  or  concerned  in  the  result  of 
the  trial.  The  arguments  of  counsel,  as  well  as  the  taking  of  the 
evidence,  are  a  part  of  the  trial,  and  the  judge  cannot  properly 
absent  himself  while  such  proceedings  are  being  carried  on.  It  is 
his  duty  to  be  present,  and  see  to  it  that  counsel  in  their  arguments 
do  not  travel  outside  the  record,  nor  transcend  the  limits  of  legitimate 
Am.  St.  Eep.,  Vol.  122—46 
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discussion.  Moreover,  the  presence  of  the  judge  is  essential  to  the 
organization  of  a  court  for  the  trial  of  felony  cases.  If  the  judge 
is  absent  while  substantial  proceedings,  such  as  the  taking  of  evi- 
dence, or  the  argument  of  counsel,  are  being  carried  on  in  the  pres- 
ence of  the  trial  jury,  such  proceedings  must  be  regarded  as  coram 
non  judice;  and  if,  as  in  this  case,  it  affirmatively  appears  by  the  bill 
of  exceptions  that  the  judge  was  absent  against  the  objection  of  the 
defendant,  his  absence  must  be  held  to  be  ground  for  reversal  "r 
O'Brien  v.  People,  17  Colo.  561,  31  Pac.  230.  During  the  prosecution 
of  a  felony  charge,  the  presiding  judge  must  be  in  such  a  situation 
that  he  can  hear  and  see  all  that  transpires,  so  as  to  protect  the 
legal  rights  of  the  party  on  trial,  and  if,  during  the  progress  of  the 
trial,  he  absents  himself  out  of  sight  and  of  hearing  of  the  proceed- 
ings, his  action  is  reversible  error:  Bateson  v.  State,  46  Tex.  Cr.  Eep. 
34,  80  S.  W.  88;  Evans  v.  State,  46  Tex.  Cr.  Eep.  476,  80  S.  W.  1017  r 
"This  question  has  been  before  a  number  of  tribunals  in  the  various 
states  of  the  Union,  and  the  current  of  authority  in  criminal  cases 
is  one  way,  with  very  few  exceptions;  that  is  that  in  the  trial  of 
felony  cases,  especially  in  capital  cases,  the  absence  of  the  judge 
from  the  courtroom  during  the  trial  will  constitute  cause  for  re- 
versal in  case  of  conviction.  This  presence  of  the  judge,  who  is  the 
presiding  genius  of  the  court,  is  construed  not  to  mean  absolutely 
within  the  courtroom,  but  so  near  as  to  be  within  sight  and  hearing 
of  the  proceedings;  that  is,  in  such  a  situation  as  to  retain  control 
of  all  that  transpires  during  the  trial.  Otherwise,  there  is  no  way 
by  which  the  court  can  be  informed  as  to  any  errors  which  may 
occur,  for  as  to  these  he  does  not  get  his  information  by  proxy,  but 
he  must  judge  of  the  matter  by  his  own  ear  and  his  own  eye.  If  by 
his  absence,  though  temporary,  the  reins  escape  him,  and  he  loses  that 
control  and  supervision  of  the  court  which  is  so  necessary  to  safe- 
guard every  right  of  a  defendant  in  the  particular  case,  and  a  con- 
viction follow,  it  will  be  set  aside,  notwithstanding  no  injury  can 
be  pointed  out":  Bateson  v.  State,  46  Tex.  Cr.  Eep.  34,  80  S.  W. 
88.  The  fact  that  during  the  trial  of  a  criminal  case  the  judge  of 
the  court  absented  himself  from  the  courtroom,  so  as  to  be  out  of 
sight  and  hearing  of  the  proceedings  going  on  therein,  is  ground  for 
a  new  trial,  as  the  judge  is  a  component  part  of  the  court,  and  all 
that  is  done  in  the  way  of  court  proceedings  during  the  absence  of 
the  judge,  is  in  fact  done  in  the  absence  of  the  court,  and  a  defend- 
ant convicted  on  a  trial  when  the  judge  of  the  court  has  been  absent 
during  any  part  of  the  proceedings,  has  been  deprived  of  his  liberty 
without  due  process  of  law,  and  i&  entitled  to  a  new  trial:  People  v. 
Tupper,  122  Cal.  424,  68  Am.  St.  Eep.  44,  55  Pac.  125.  In  a  later 
case,  a  stronger  rule  was  enforced,  and  it  was  decided  that  there  can 
be  no  court  without  the  presence  of  the  judge,  who  is  a  component 
part  thereof,  and  his  absence  from  the  courtroom  during  any  part 
of  the  trial  of  a  defendant  for  a  felony,  though  he  may  be  within 
hearing  of  the  courtroom,  is  prejudicial  error  entitling  the  accused  to- 
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a  new  trial:  People  v.  Blackman,  127  Cal.  248,  59  Pac.  573.  During 
the  trial  of  a  capital  caae,  it  is  the  duty  of  the  presiding  judge 
to  be  present  in  the  courtroom  as  well  during  the  argument  of  coun- 
sel as  during  the  introduction  of  the  evidence,  and,  should  it  become 
necessary  for  him  to  retire  for  a  few  moments,  he  should  suspend 
the  proceedings  until  his  return:  Slaughter  v.  United  States,  5  Ind. 
Ter.  234,  82  S.  W.  732.  The  judge  is  an  essential  part  of  the  court, 
and  his  presence  during  the  trial  is  necessary  to  its  proper  conduct. 
He  should  be  at  all  times  within  sight  and  hearing  of  the  proceedings, 
so  that  he  can  control  all  that  transpires  during  the  trial,  and  can 
instantly  exert  his  authority  when  it  is  required.  This  rule  applies 
especially  to  the  trial  of  criminal  cases:  Miller  v.  State,  73  Ohio 
St.  195,  76  N,  E,  823.  It  is  the  duty  of  the  judge  presiding  at  a 
criminal  trial  to  be  present  during  the  whole  time  that  the  trial  is 
in  actual  progress,  bo  that  he  can  hear  and  see  all  that  is  said  and 
done,  but  if  for  a  few  moments  during  the  argument  of  the  case,  he 
goes  into  a  retiring  room  immediately  behind  the  bench,  and  is  all 
of  the  time  where  he  can  hear  all  that  is  said,  and,  so  far  as  appears, 
the  door  was  open,  through  which  he  could  see  what  is  being  done, 
this  is  not  suflScient  ground  for  granting  a  new  trial:  State  v.  Smith, 
49  Conn.  376. 

n.    Absence  of  Judge  During  Argument. 

It  is  the  duty  of  the  presiding  judge  to  be  present  throughout  the 
trial,  to  supervise  the  proceedings,  and  see  and  hear  all  that  trans- 
pires during  the  trial,  and  especially  during  the  trial  of  felony  cases, 
on  a  criminal  trial  where  the  highest  penalty  of  the  law  may  be 
Inflicted,  and  if  such  judge  leaves  the  courtroom  and  goes  out  of 
sight  and  hearing  of  the  jury  and  counsel,  and  temporarily  relin- 
quishes control  over  the  trial  during  the  argument  of  counsel  in  the 
ease,  the  accused  has  good  cause  to  complain  of  such  error  as  groun'd 
for  reversing  the  case,  and  granting  a  new  trial:  Stokes  v.  State,  71 
Ark.  112,  71  S.  W.  248;  Graves  v.  People,  32  Colo.  127,  75  Pac.  412; 
Meredeth  ▼.  People,  84  111.  479;  Thompson  v.  People,  144  HI.  378, 
32  N.  E.  968;  Starr  v.  United  States,  4  Ind.  Ter.  550,  76  S.  W.  105; 
Slaughter  v.  United  States,  5  Ind.  Ter.  234,  82  S.  W.  732;  State  v. 
Beuerman,  59  Kan.  586,  53  Pac.  874;  Tarberville  v.  State,  56  Miss. 
793;  Miller  v.  State,  73  Ohio  St.  195,  76  N.  E.  823;  Bateson  v.  State, 
46  Tex.  Cr.  Kep.  34,  80  S.  W.  88;  Carney  v.  State,  47  Tex.  Cr.  Eep.  566, 
ante,  p.  715,  85  S.  W.  7;  Anderson  v.  State,  50  Tex.  Cr.  Eep.  134,  95 
8.  W.  1037. 

Where  the  absence  of  the  judge  from  the  courtroom  during  the 
argument  in  a  criminal  trial  is  such  that  he  was  not  in  sight  or  hear- 
ing of  counsel  and  the  jury,  and  did  not  hear  an  objection  on  behalf 
of  the  accused,  and  was  not  in  a  position  where  he  could  discharge 
his  duties  as  effectively  as  if  he  had  been  in  the  courtroom  and  had 
been  able  to  see  as  well  as  hear  what  was  there  taking  place,  his 
action  constitutes  reversible  error:  Graves  v.  People,  32  Colo.  127,  75 
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Pac.  412.  It  is  reversible  error  for  the  judge,  daring  the  argument 
of  a  criminal  case,  before  the  jury,  to  go  out  of  the  courtroom  into 
a  private  room,  where  he  cannot  hear  the  argument,  nor  pass  on 
objections  made  by  the  prisoner's  counsel  to  the  statements  of  the 
state's  attorney:  Thompson  v.  People,  144  111.  378,  32  N.  E.  968. 
On  the  trial  of  a  capital  case,  it  is  the  duty  of  the  presiding  judge 
to  be  present  in  the  courtroom  as  well  during  the  argument  of 
counsel,  as  during  the  taking  of  the  evidence;  and  should  it  become 
necessary  for  him  to  retire,  even  for  a  few  moments,  he  should,  to 
avoid  error,  suspend  the  proceedings  until  his  return:  Slaughter  v. 
United  States,  5  Ind.  Ter.  24,  82  S.  W.  732.  Where  it  is  shown  that 
a  judge,  during  the  trial  of  one  accused  of  murder,  is  so  far  absent 
from  the  courtroom,  and  for  such  a  length  of  time,  as  to  prevent 
his  control  of  the  conduct  of  the  trial  while  the  prosecuting  attorney 
is  making  his  argument  to  the  jury,  and  that  during  such  absence 
such  officer,  in  the  hearing  of  the  jury,  comments  upon  matters  not  in 
evidence,  and  extraneous  to  the  case,  which  are  calculated  to  work 
serious  prejudice  to  the  accused,  a  reversal  of  the  judgment  must  be 
granted:  Starr  v.  United  States,  4  Ind.  Ter.  550,  76  S.  W.  105; 
Slaughter  v.  United  States,  5  Ind.  Ter.  234,  82  S,  W.  732.  And  if,  in 
addition  to  this,  during  such  absence  of  the  judge,  the  prosecuting 
attorney  accuses  the  defendant's  counsel  of  conduct,  apart  from  the 
proceedings  of  the  trial,  of  a  highly  unprofessional  or  criminal  char- 
acter, such  prejudice  will  be  presumed  as  to  require  a  reversal  of 
the  judgment:  Miller  v.  State,  73  Ohio  St.'  195,  76  N.  E.  823. 

It  has  been  decided  that,  as  the  argument  of  a  case  is  as  much  a 
part  of  the  trial  as  the  hearing  of  the  evidence,  the  parties  are 
entitled  to  have  the  judge  present  at  such  time,  and  he  cannot,  even 
by  consent  of  the  parties,  be  absent  and  elsewhere  employed: 
Meredeth  v.  People,  84  HI.  479.  But  such  ruling  is  contrary  to  the 
general  rule,  which  is  that  the  absence  of  the  presiding  judge  during 
the  argument  by  the  consent  of  counsel  is  not  reversible  error. 
Thus  it  has  been  decided  that  if,  after  the  evidence  has  closed  on 
the  trial  of  a  defendant,  for  an  assault  with  intent  to  commit  murder, 
the  attorneys  in  the  case  agree  that  the  judge  may  retire  to  a  nearby 
room  to  prepare  his  instructions,  and  he  does  so,  remaining  out  of 
hearing  during  most  of  the  opening  argument,  without  any  objec- 
tion to  his  absence,  or  request  for  his  return,  or  showing  of  pre- 
judice, on  account  of  such  absence,  it  is  not  ground  for  a  reversal 
of  the  judgment:  State  v.  Hammer,  116  Iowa,  284,  89  N.  W.  1083. 
If  the  judge  absents  himself  from  the  courtroom  out  of  the  sight 
and  hearing  of  the  counsel  and  jury  during  the  argument  of  the 
case  by  consent  and  agreement  of  such  counsel,  it  is  not  such  error 
as  will  work  a  reversal  of  the  judgment  rendered  in  the  case: 
Powers  v.  State,  75  Neb.  226,  121  Am.  St.  Eep.  801,  106  N.  W.  332. 

It  is  not  error  for  the  presiding  judge  in  a  criminal  case  to  go  to 
an  adjacent  room,  within  hearing,  and  remain  there  during  the 
argument  of  the  caSe:  Sehintz  v.  People,  178  111.  320,  52  N.  E.  903; 
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Eutter  V.  Territory,  11  Okla.  454,  68  Pac.  507.  The  fact  that  the 
judge  was  absent  from  the  courtroom  while  defendant's  counsel  was 
arguing  the  case,  where  no  prejudice  to  defendant  is  shown,  and 
he  was  within  the  hearing  of  counsel,  is  not  reversible  error:  State 
▼.  Porter,  105  Iowa,  677,  75  N.  W.  519.  The  absence  of  the  judge 
from  the  bench  during  the  argument  of  a  felony  case  is  not  such 
an  abandonment  of  the  court  and  conduct  of  the  trial  as  that  the 
judgment  should  be  reversed,  if  he  remains  in  an  adjoining  room 
within  hearing,  with  a  lawyer  on  the  bench  to  call  him  if  needed: 
Murphy  v.  People,  19  111.  App.  125;  Turbeville  v.  State,  56  Miss. 
793.  The  temporary  absence  of  the  trial  judge  from  the  courtroom 
during  the  closing  argument  in  a  murder  case  is  not  ground  for 
reversal,  when  it  is  not  shown  that  he  was  out  of  hearing,  or  of  sight, 
or  that  there  was  any  actual  relinquishment  by  him  of  the  control 
of  the  court:  Ermlick  v.  State  (Miss.),  28  South.  847.  If  the  judge 
leaves  the  bench  for  a  short  time  while  the  prosecuting  attorney 
is  addressing  the  jury,  and  goes  to  his  room,  which  is  but  a  few 
feet  away,  his  absence  is  not  such  as  to  constitute  reversible  error: 
Howe  V.  People,  26  Colo.  542,  59  Pac.  57.  And  while  it  is  not  proper 
for  the  presiding  judge  to  absent  himself  from  the  courtroom  during 
the  trial  of  a  murder  case,  without  suspending  the  trial  during  his 
absence,  such  conduct  will  not  necessitate  the  granting  of  a  new 
trial  when  it  appears  that  he  was  absent  only  a  few  moments  for  a 
necessary  purpose,  during  the  argument  of  defendant's  counsel,  but 
not  out  of  hearing,  and  it  not  appearing  that  any  injury  was  done 
the  accused:  Pritchett  v.  State,  92  Ga.  65,  18  S.  E.  536.  Or  if  the 
judge,  for  a  few  moments,  during  the  argument  of  the  case,  leaves  the 
courtroom,  and  goes  into  a  retiring  room  only  a  few  feet  away,  and 
is  all  the  time  where  he  can  hear  and  see  what  is  going  on,  this  is 
not  sufficient  ground  for  granting  the  accused  a  new  trial:  State  v. 
Smith,  49  Conn.  376.  And  if  in  the  prosecution  of  a  criminal  case 
it  appears  that  when  the  prosecutor  began  his  argument,  the  pre- " 
siding  judge  was  absent  from  the  room,  but  on  the  counsel  for  the 
accused  calling  attention  to  the  fact,  the  prosecutor  waited  until  the 
judges'  return  before  resuming  his  argument,  such  temporary  absence 
of  the  judge  is  not  prejudicial  error:  State  v.  Leonard,  135  Iowa, 
371,  112  N.  W.  784.  If,  on  the  trial  of  a  capital  case,  neither  the 
accused  nor  his  counsel  makes  any  objection  to  the  temporary  vaca- 
tion of  the  bench  by  the  trial  judge  during  the  argument  of  counsel 
for  the  accused,  the  latter  cannot  object  thereto  on  appeal,  and  such 
mere  absence  of  the  judge  for  a  period  long  enough  to  enable  him 
to  walk  a  distance  of  sixty  feet  from  the  courtroom  to  his  chambers 
in  order  to  procure  a  book,  not  objected  to  by  the  accused  on  the 
trial,  is  not  ground  for  a  reversal  of  a  judgment  of  conviction: 
Thomas  v.  State  (Ala.),  43  South.  371.  It  has  been  decided  in  Cali- 
fornia, contrary  to  the  general  doctrine  of  the  above  cases,  that  there 
can  be  no  court  without  the  presence  of  the  judge,  who  is  a  com- 
ponent part  of  the  court,  and  that  the  absence  of  the  judge  from  the 
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courtroom  during  any  part  of  the  trial  of  a  defendant  for  a  felony, 
though  he  may  be  within  hearing  of  the  courtroom,  is  prejudicial 
error  entitling  the  accused  to  a  new  trial:  People  v.  Blackman,  127 
Cal.  248,  59  Pac.  573. 

in.    Absence  During  Taking  of  Evidence. 

"When,  during  the  trial  of  a  capital  case,  the  judge  leaves  the 
bench,  and  withdraws  beyond  the  bar,  he  should  order  a  suspension 
of  business  until  his  return.  His  immediate  presence  tends  to  pre- 
serve the  legal  solemnity  and  security  of  trial,  and  upholds  the 
majesty  of  the  law.  Especially  while  a  witness  for  the  state  is 
under  examination,  should  the  judge  not  retire  beyond  the  bar, 
without  directing  the  examination  to  cease  during  his  temporary 
absence,  however  necessary  or  however  brief  his  absence  may  be": 
Hayes  v.  State,  58  Ga.  35;  cited  in  Home  v.  Eogers,  110  Ga.  369,  35 
S.  E.  715,  49  L.  R.  A.  176.  If,  in  the  trial  of  a  felony  case,  the  judge, 
against  the  objection  of  the  defendant,  is  absent  from  the  presence 
and  hearing  of  the  jury,  witness  and  counsel,  while  a  certain  wit- 
ness is  being  examined,  and  while  material  evidence  is  being  taken, 
such  absence  is  error,  for  which  a  new  trial  must  be  granted: 
O'Brien  v.  People,  17  Colo.  561,  31  Pac.  230.  If  the  prosecuting 
attorney  was  cross-examining  the  accused,  whose  attorney  objected 
to  a  question  which  remained  undecided  because  of  the  absence  from 
the  hearing  of  the  judge,  and  the  prosecutor  proceeded  with  the 
examination  before  the  return  of  the  judge,  and  while  the  question 
remained  undecided,  this  was  reversible  error:  "Williams  v.  State 
(Tex.  Cr.  Eep.),  99  S.  W.  1000. 

rv.     Absence  When  Verdict  is  Returned. 

In  a  prosecution  for  a  felony,  it  is  error  to  permit  the  jury  to  hand 
their  verdict  to  the  clerk  of  the  court,  in  the  absence  of  the  judge, 
although  defendant's  counsel  consents  thereto:  Waller  v.  State, 
40  Ala.  325.  And  in  a  prosecution  for  murder  counsel  cannot,  by 
agreement,  make  valid  a  verdict  which  is  delivered  to  the  clerk  in 
the  absence  of  the  judge  of  the  court:  Noma  que  v.  People,  1  HI. 
145,  12  Am.  Dec.  157. 

The  reception  of  a  verdict  is  a  judicial  act,  which  cannot  be 
delegated,  and  where,  after  a  case  has  been  given  to  the  jury,  the 
judge,  desiring  to  go  home,  designates  an  attorney  of  the  court  to 
receive  the  verdict,  which  is  done,  the  verdict  is  a  nullity,  and  the 
fact  that  the  defendant  consented  thereto  does  not  give  it  validity: 
McClure  v.  State,  77  Ind.  287;  following  Britton  v.  Fox,  39  Ind. 
369.  The  jury  cannot  be  authorized  to  render  their  verdict  to  the 
clerk  of  the  court,  in  the  absence  of  the  judge,  and  be  discharged 
by  consent  of  the  parties,  and  a  verdict  thus  rendered  is  invalid: 
Baltimore  etc.  B.  R.  Co.  v.  Polby,  14  Gratt.  447. 

It  is  the  duty  of  the  judge  to  be  personally  present  in  court,  and 
to  find  judicially  the  /acts  upon  which  his  conclusion  to  discharge  the 
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jury  is  based,  and  where,  in  a  criminal  prosecution,  he  leaves  upon 
the  going  out  of  the  jury,  and  goes  to  his  home  in  another  county, 
and,  upon  being  informed  by  the  clerk  several  days  after,  that  the 
jury  could  not  agree,  he  instructs  him  by  telegraph,  to  discharge  the 
jury  and  remand  the  prisoner,  which  the  clerk  does,  the  prisoner  is 
entitled  to  his  discharge:  State  v.  Jefferson,  66  N.  C.  309, 

V.    Absence  When  View  is  Taken. 

The  majority  of  the  cases  maintain  that  a  view  by  the  jury  of  the 
premises  where  an  alleged  crime  is  said  to  have  been  committed  is 
not  the  taking  of  evidence  in  the  case,  but  is  a  means  provided  by 
the  statute  to  enable  the  jury  more  satisfactorily  to  weigh  the  evi- 
dence given  in  court.  When  the  action  of  the  court  is  taken  and 
the  view  is  made  on  motion  of  the  defendant,  and  no  request  or  ex- 
pression of  desire  on  his  part  to  be  present  is  made,  his  absence  is 
not  ground  for  a  new  trial,  nor  is  the  absence  of  the  judge  legal 
ground  for  complaint:  State  v.  Hartley,  22  Nev.  342,  40  Pac.  372,  28 
L.  R.  A.  33.  The  failure  of  the  judge  to  accompany  the  jury  when 
they  went,  under  his  order,  to  view  the  place  where  a  nuisance  was 
alleged  to  exist,  is  not  prejudicial  to  the  substantial  rights  of  the 
accused:  Newport  v.  Commonwealth,  108  Ky.  151,  55  S.  W.  914. 
During  a  criminal  trial,  the  jury  were  sent,  under  charge  of  an  offi- 
cer, to  view  the  premises  where  the  alleged  crime  was  committed, 
but  neither  the  judge,  the  clerk,  the  attorneys,  nor  the  defendant 
accompanied  them.  This  was  decided  to  be  no  error  where  the  de- 
fendant did  not  apply  for  leave  to  accompany  the  jury,  nor  make 
any  objection  to  the  jurymen  going:  State  v.  Adams,  20  Kan.  311. 

It  has,  however,  been  decided  in  a  late  California  case,  that  the 
jury  in  a  criminal  case,  in  viewing  the  place  of  the  commission  of 
the  crime,  as  authorized  by  statute,  is  receiving  evidence,  and  the 
accused  is  entitled  to  have  the  judge  present:  People  v.  White,  5"Cal. 
App.  329,  90  Pac.  471.  This  ruling  is  based  partly  upon  the  case  of 
People  V.  Yut  Ling,  74  Cal.  569,  16  Pac.  489,  where  the  court  said 
that  "when  the  jury  went  to  view  the  premises,  the  judge  of  the 
court  should  have  gone  along  with  them.  It  was  the  right  of  the 
defendant  to  have  the  judge  accompany  the  jurors  when  they  went 
to  take  this  view.  As  the  judge  did  not  do  this,  the  judgment  and 
order  denying  a  new  trial  must  be  reversed,  and  the  cause  remanded 
that  a  new  trial  may  be  had." 

The  right  of  the  accused  in  a  criminal  case  to  object  to  a  view 
of  the  premises  by  the  jury,  in  the  absence  of  the  judge,  may  be 
waived  by  him,  and  his  failure  to  make  timely  objection  thereto  is  a 
■waiver  of  the  right  to  have  frhe  judge  present  at  such  view:  People 
V.  White,  5  Cal.  App.  329,  90  Pac.  471. 

VI.     Absence  of  Judge  Leaving  Some  One  Else  to  Preside. 
It  is  a  general  rule  that  it  is  error  for  the  judge  before  whom  a 
case  is  being  tried  to  leave  the  courtroom  while  the  case  is  being 
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argued  before  the  jury,  and  be  employed  in  other  official  duties, 
leaving  an  attorney  to  preside  in  his  place,  and  it  is  no  less  error 
that  he  is  in  another  part  of  the  same  building  than  if  he  were  in 
another  county:  Meredeth  v.  People,  84  111.  479;  Ellerbe  v.  State,  75 
Miss.  522,  22  South.  950,  41  L.  E.  A.  569.  But  it  has  also  been  de- 
cided that  it  is  irregular,  but  not  ground  for  reversal,  in  the  absence 
of  evidence  that  the  party  complaining  is  damaged  thereby,  for  the 
presiding  judge  to  temporarily  absent  himself  from  the  courtroom, 
leaving  a  member  of  the  bar  upon  the  bench  during  the  progress 
of  the  argument  to  the  jury,  provided  the  judge  is  not  so  engaged, 
that  he  could  not  at  any  moment  resume  the  bench,  and  pass  upon 
any  question  which  might  arise:  Murphy  v.  People,  19  111.  App.  125. 
While  any  absence  of  the  judge  in  the  prosecution  of  a  felony  case, 
which  amounts  to  a  relinquishment  of  the  control  of  the  proceedings, 
will  vitiate  the  verdict,  and  his  presence  during  the  argument  of 
counsel  is  as  essential  as  at  any  other  time,  yet  his  absence  from  the 
bench  during  the  argument  is  not  such  an  abandonment  of  the  court 
and  the  conduct  of  the  trial,  as  that  the  judgment  should  be  reversed, 
if  he  remains  in  an  adjourning  room,  within  hearing,  with  a  lawyer 
on  the  bench  to  call  him,  if  needed:  Turbeville  v.  State,  56  Miss.  793. 
But  if  the  presiding  judge  in  a  criminal  trial,  during  the  final  argu- 
ments, calls  a  member  of  the  bar  who  is  present  to  occupy  his  place 
on  the  bench,  and  leaves  the  courtroom  and  stays  away  for  about 
twenty  minutes,  when  he  returns  and  resumes  his  place  on  the  bench, 
this  is  reversible  error:  Ellerbe  v.  State,  75  Miss.  522,  22  South.  950, 
41  L.  E.  A.  569.  So  in  a  prosecution  for  homicide  it  is  reversible 
error  for  the  trial  judge,  during  the  argument  of  counsel,  to  absent 
himself  from  the  courtroom  and  courthouse  for  some  ten  minutes, 
leaving  his  daughter  on  the  bench  during  his  absence:  Goodman  v. 
State,  47  Tex.  Cr,  Eep.  388,  83  S.  W.  196.  As  judicial  functions  can- 
not be  delegated  to  or  exercised  by  an  agent  or  deputy,  but  must  be 
performed  by  the  persons  designated  by  the  law,  it  is  error  for  the 
trial  judge  to  call  an  attorney  to  occupy  the  bench  during  the  absence 
of  such  judge,  before  a  case  is  fully  determined,  without  the  consent 
of  the  parties  thereto:  Davis  v.  Wilson,  65  111.  525;  Van  Slyke  v. 
Trempealeau  etc.  Ins.  Co.,  39  Wis.  390,  20  Am.  Eep,  50. 


VII.  Absence  of  One  of  Several  Judges. 
It  is  a  general  rule,  where  a  court  is  composed  of  more  than  one 
judge,  that  the  absence  of  any  one  of  them  from  the  courtroom  during 
the  progress  of ,  the  trial  disorganizes  the  court,  is  error  and  ground 
for  a  new  trial.  Thus,  under  a  constitution  providing  that  the  county 
judge  with  two  justices  of  the  peace,  to  be  designated  according  to 
law,  may  hold  courts  of  session,  the  two  justices  are  indispensable 
to  constitute  a  legal  court,  and  if  during  the  trial  of  a  case  in  that 
court  one  of  such  justices  abandons  the  trial  and  goes  home,  the 
court  is  disorganized,  in  so  far  as  the  trial  is  concerned,  so  that  the 
judgment  is  invalid,  though  the  county  judge  appointed  another  jus- 
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tice  of  the  peace  to  fill  the  vacancy:  Blend  v.  People,  41  N.  Y.  604; 
and  a  conviction  and  sentence  in  a  prosecution  for  larceny  are  invalid 
and  will  be  set  aside  where,  after  the  charge  by  the  court  and  the 
retirement  of  the  jury,  the  presiding  judge  commenced  the  trial  of 
a  civil  case,  and  the  justices  of  the  sessions,  who  were  members  of 
the  court  during  the  trial,  left  the  courtroom,  one  of  them  going  to 
the  lower  hall,  and  the  other  into  the  street,  and  the  jury  came  in 
during  their  absence,  and  the  county  judge  received  the  verdict:  Hin- 
tnan  v.  People,  13  Hun,  266.  It  is  irregular  for  one  of  the  justices 
composing  the  court  of  sessions,  on  a  criminal  trial,  to  retire  before 
the  termination  thereof  and  another  justice,  not  present  during  the 
previous  stages  of  it,  to  come  in  and  participate  in  the  proceedings. 
The  members  of  the  court  who  act  as  such  when  the  case  is  developed 
must  continue  to  act  until  the  close:  People  v.  Eckert,  16  Cal.  110, 
In  Shaw  v.  People,  3  Hun,  272,  it  appeared  that  upon  the  commence- 
ment of  the  trial  the  court  consisted  of  the  presiding  judge,  the 
county  judge,  and  the  justices  of  the  peace;  that  after  a  portion  of 
the  evidence  had  been  taken  the  court  adjourned  from  Saturday  to 
Monday  and  that  upon  the  assembling  of  the  court  on  Monday,  one 
of  the  justices  was  absent,  but  on  the  following  day  he  resumed  his 
seat  and  took  part  in  all  the  subsequent  proceedings,  and  it  was  de- 
cided that,  as  the  justice  who  was  absent  on  Monday  did  not  hear 
the  evidence  taken  on  that  day,  and  as  it  was  not  read  over  to  him, 
he  was  not  qualified  to  take  part  in  the  proceedings  of  the  court, 
and  that,  as  the  court  was  therefore  improperly  organized,  a  new  trial 
must  be  granted.  A  prisoner  who  requested  and  consented  to  be  tried 
without  indictment  or  jury  as  provided  by  statute,  which  required 
three  judges  to  sit  on  auch  trial,  will  be  discharged  on  habeas  corpus, 
if  it  appears  that  only  two  judges  were  present:  Kampf  v.  State 
(N.  J.  Eq.),  30  Atl.  318.  When  a  court  of  sessions  is  in  progress  with 
a  quorum  of  the  judges  in  actual  attendance,  however,  the  casual  and 
temporary  absence  of  one  of  the  judges  from  the  seat  assigned  him 
on  the  bench,  but  not  from  the  courtroom,  neither  breaks  up  nor 
disorganizes  the  court,  nor  impairs  the  validity  of  the  proceedings: 
Tuttle  V,  People,  36  N.  Y.  431;  and  the  fact  that  one  of  three  of  the 
judges  of  the  court  of  sessions  was  not  in  the  place  in  the  courtroom 
which  it  was  customary  for  one  holding  his  office  to  occupy  during 
a  trial,  does  not  disorganize  or  disrupt  the  court  so  that  it  will  lose 
jurisdiction,  where  all  and  each  of  such  judges  were  ready  and  able 
to  perform  each  and  every  duty  incumbent  upon  them:  People  v. 
Dohring,  59  N.  Y.  374,  17  Am.  Eep.  349. 
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ALADIN  V.  STATE. 

[48  Tex.  Cr.  Rep.  1,  86  S.  W.  327.] 

VERDICT — Form  of. — A  verdict  alluding  to  the  number  and 
style  of  the  case,  and  finding  the  accused  guilty,  but  not  adding  as 
charged  in  the  indictment,  is  sufficient,  when  the  charge  of  the  court 
presented  the  offenses  as  charged  in  the  indictment,     (p.  730.) 

CRIMINAL  LAW — Theft  from  Person — Circumstantial  Evi- 
dence.— If,  on  the  trial  of  a  charge  of  theft  from  the  person,  a  witness 
testifies  that  he  saw  the  accused  take  a  watch  out  of  the  pocket  of 
the  prosecuting  witness,  the  issue  of  circumstantial  evidence  is  not  in 
the  case.     (p.  730.) 

H.  Martin,  assistant  attorney  general,  for  the  state. 

*  BROOKS,  J.  Appellant  was  convicted  of  theft  from 
the  person,  and  his  punishment  fixed  at  five  years  confine- 
ment in  the  penitentiary.  The  first  ground  of  the  motion 
complains  that  the  verdict  of  the  jury  is  contrary  to  law 
and  the  evidence,  and  not  supported  by  either.  The  evi- 
dence shows  by  positive  testimony  a  case  of  theft  from 
the  person  of  a  watch  belonging  to  prosecutor;  and  is  cer- 
tainly supported  by  the  law  and  the  evidence. 

He  also  insists  that  the  verdict  of  the  jury  is  void,  in  this, 
that  no  valid  judgment  can  be  rendered  on  it.  The  verdict 
as  copied  in  the  judgment  is  as  follows:  "The  State  of 
Texas,  No.  3839  v.  Pedro  Aladin.  We  the  jury,  in  the  above 
case  find  the  defendant  guilty  and  assess  his  punishment 
at  confinement  in  the  penitentiary  for  five  years,  J.  J. 
Bruck,  Foreman."  The  charge  of  the  court  presented  the 
offense  as  charged  in  the  indictment,  of  theft  from  the  per- 
son. This  verdict  was  written  in  said  case,  and  alludes 
to  the  number  and  style  of  the  case.  Upon  it  the  judgment 
was  rendered.  We  think  this  sufficiently  identifies  and 
makes  clear  what  the  jury  mean,  in  that  it  clearly  shows 
they  intended  to  and  did  find  defendant  guilty  of  theft 
from  the  person. 

Appellant  insists  that  the  court  erred  in  failing  to  charge 
on  circumstantial  *  evidence.  This  is  not  a  case  of  cir- 
cumstantial evidence.  Witness  testified  that  he  saw  ap- 
pellant take  the  watch  out  of  the  pocket  of  the  prosecutor. 
There  is  no  error  in  the  record.     The  judgment  is  affirmed. 

Henderson,  Judge,  absent. 
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A  Verdict  Finding  Defendant  Guilty  as  charged  is  in  effect  a  finding 
that  he  is  guilty  of  every  matter  alleged  against  him  in  the  indict- 
ment: In  re  Black,  52  Kan.  64,  39  Am.  St.  Eep.  331.  And  a  verdict 
finding  defendant  guilty  but  not  mentioning  his  name  is  sufficient: 
Hronek  v.  People,  134  111.  139,  23  Am.  St.  Eep.  652;  State  v.  Bolden, 
107  La.  116,  90  Am.  St.  Eep.  280. 


BOSWELL  V.  STATE. 

[48  Tex.  Cr.  Eep.  47,  85  S.  W.  1076.] 

ADULTERY — Habitual  Carnal  Intercourse. — A  conviction  under 
a  count  in  an  indictment  charging  a  married  man,  living  with  his 
family,  with  adultery  in  having  habitual  carnal  intercourse  with  his 
family  servant,  is  not  sustained  by  proof  of  six  acts  of  carnal  inter- 
course between  them  during  a  period  of  seven  months,  when  they 
were  not  habitually  occupying  the  same  room.     (p.  731.) 

ADULTEEY — "Living  Together." — A  married  man  living  with 
his  family  is  not  "living  together"  with  his  general  family  servant 
in  violation  of  a  statute  prohibiting  adultery  merely  because  such 
servant  occupies  a  room  in  his  house,     (p.  732.) 

F.  E.  Adams,  W.  E.  Meyers  and  T.  A.  Baker,  for  the 
appellant. 

H.  Martin,  assistant  attorney  general,  and  M.  Cleveland, 
county  attorney,  for  the  state. 

'^s  DAVIDSON,  P.  J.  The  state  has  filed  a  motion  for 
rehearing.  The  original  opinion  reversing  the  judgment  did 
not  consider  the  first  count  in  the  indictment  wherein  the 
parties  were  charged  with  adultery  by  reason  of  their  liv- 
ing together — holding  that  the  evidence  did  not  raise  that 
question.  The  woman  alleged  to  be  the  paramour  was  a 
servant  of  appellant  and  family  as  cook  and  sort  of  a  gen- 
eral servant.  Appellant's  wife  was  sick  at  the  time.  It  is 
contended  that  under  the  first  count  the  evidence  justified 
a  conviction,  because  the  paramour  was  a  servant  in  and 
about  the  premises  for  several'  months,  and  that  this  con- 
stituted sufficiently  what  the  statute  terms  "living  to- 
gether." We  cannot  agree  to  this  under  the  facts.  The 
statute  of  adultery  was  enacted  for  a  specific  purpose.  It 
was  never  intended  by  this  expression  in  the  statute  to  con- 
vey the  idea  that  a  married  man  with  a  family  was  "living 
together"  with  a  servant  in  violation  of  the  adultery  stat- 
ute merely  because  the  servant  might  occupy  a  room  in  the 


732  American  State  Reports,  Vol,  122,         [Texas, 

house  of  the  master.  To  give  the  statute  such  construction 
would  be  to  hold  that  where  the  landlord  or  family  slept 
under  the  same  roof  with  the  servant,  this  would  be  a  "liv- 
ing together"  with  that  servant.  In  a  sense  people  who  live 
in  the  same  house,  though  occupying  different  rooms,  might 
be  said  to  be  living  together.  The  house  would  be  a  com- 
mon domicile.  In  the  sense  sought  to  he  impressed  upon 
this  statute  by  the  motion  for  rehearing,  every  man  who 
owns  a  house  and  has  a  female  servant,  who  happens  to 
occupy  a  room,  would  be  "living  together"  with  that  ser- 
vant. In  Lenert's  case  (Tex.  Cr.  Rep.),  63  S.  W.  563,  2  Tex. 
Ct.  Rep.  801,  we  held  the  evidence  was  sufficient  to  show 
a  living  together,  which  justified  the  verdict,  in  view  of  aU 
the  facts  adduced  in  that  case.  The  woman  was  the  house- 
keeper of  a  Catholic  priest.  Under  the  laws  of  that  church 
he  could  not  be  a  married  man.  This  was  her  home,  and 
she  occupied  it  as  housekeeper  for  the  priest.  We  held 
under  the  facts  of  that  case,  there  was  sufficient  evidence  of 
a  violation  of  the  statute.  In  Bradshaw's  case  (Tex.  Cr. 
Rep.),  61  S.  W.  713,  2  Tex.  Ct.  Rep.  232,  it  was  stated, 
"While  the  proof  on  the  part  of  the  state  ^^  showed  the 
parties  lived  in  the  same  house,  it  is  also  shown  that  they 
lived  and  inhabited  separate  and  distinct  rooms  in  said 
house.  There  is  no  testimony  suggesting  that  defendant 
supported,  maintained  or  aided  in  supporting  his  paramour." 
In  the  case  here,  the  only  evidence  upon  which  the  state 
could  hope  for  a  conviction  was  the  fact  that  the  paramour 
was  a  cook  and  sort  of  general  servant.  In  a  certain  sense 
it  may  be  said  he  was  supporting  her ;  that  is,  he  was  paying 
wages  for  her  services ;  and  it  may  he  inferred  that  she  was 
taking  her  meals  at  appellant's  residence.  There  is  no  pre- 
tension that  they  occupied  the  same  room.  All  the  facts 
relied  upon,  as  above  stated,  are  (1)  that  she  was  a  cook; 
(2)  sort  of  a  general  servant;  and  (3)  that  she  slept  in  the 
house  but  in  a  different  room.  We  do  not  believe  this  stat- 
ute means  to.  include  a  married  man  with  a  family  as  living 
together  with  a  cook  who  is  employed  to  wait  upon  the 
family.  There  must  be  something  more  than  that  under  the 
statute.  Under  the  construction  sought  to  be  placed  upon 
it  by  this  motion,  every  married  man  in  the  country  who 
happened  to  have  a  female  cook  sleeping  in  the  house  would 
be  "living  together"  with  her,  and  if  one  act  of  intercourse 
should   occur,    then    they    would   be    "living   together"   in 
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adultery.  "We  do  not  believe  this  contention  is  right  under 
the  facts  in  this  record.  The  original  opinion  is  correct. 
The  motion  for  rehearing  is  overruled. 

Henderson,  Judge,  absent. 


TJte  Crime  of  Living  in  Open  and  Notorious  Adultery  is  the  subject 
of  a  note  to  People  v.  Salmon,  113  Am,  St.  Kep.  271. 


ADAMS  V.  STATE. 
[48  Tex.  Cr.  Eep.  90,  86  S.  W.  334.] 

SODOMY  may  be  Committed  Upon  Either  Man  or  Woman, 

•nd  an  indictment  alleging  a  name  which  may  be  applicable  to  either 
sex  as  the  person  upon  whom  the  crime  was  committed  is  sufficient 
in  that  respect,     (p.  733.) 

SODOMY. — Carnal  Connection  with  a  female  against  the  order 
of  nature  is  sodomy,     (p.  733.) 

CEIMINAL  LAW — Confession  as  Evidence. — A  warning  to  an 
accused  under  arrest,  that  any  statement  he  made  might  be  used  in 
evidence  either  for  or  against  him  is  not  a  sufficient  predicate  to  ad- 
mit his  written  confession  in  evidence,     (p.  734.) 

M.  Johnson  and  A.  Fuller,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

02  DAVIDSON,  P.  J.  Conviction  for  sodomy.  The  in- 
dictment, which  is  attacked,  follows  the  form  prescribed  in 
Willson's  Criminal  Forms,  No.  219,  which  is  also  the  form 
prescribed  by  Bishop's  Criminal  Law,  volume  2,  section  1013. 
The  indictment  charges  the  offense  to  have  been  committed 
upon  Eric  Wiley,  but  does  not  allege  the  sex  of  Eric  Wiley. 
It  is  contended  as  the  name  is  applicable  to  either  sex,  that 
the  sex  should  have  been  stated;  and  that  a  venereal  affair 
against  the  order  of  nature  with  a  female  would  not  be 
sodomy.  This  is  not  correct.  "Whether  Eric  Wiley  was  a 
male  or  female,  the  copulation  being  against  the  order  of 
nature,  such  carnal  knowledge  would  not  be  in  the  usual 
way,  and  would  therefore  constitute  the  crime  of  sodomy: 
2  Am.  &  Eng.  Ency.  of  Law,  tit.  Sodomy.  It  would  make  no 
difference  whether  the  party  with  whom  sodomy  was  com 
mitted  was  man  or  woman :  Lewis  v.  State,  36  Tex.  Cr.  Rep. 
37,  61  Am.  St.  Rep.  831,  35  S.  W.  372.  The  allegation  that 
it  was  committed  upon  Eric  Wiley  is  sufficient  in  this  respect, 
whether  the  party  named  was  male  or  female. 
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The  bill  of  exceptions  shows  the  predicate  for  the  admis- 
sion of  the  written  confession  of  appellant  was  based  on  the 
warning  given  by  F.  M.  Johnson,  a  police  officer,  and  was 
in  writing.  This  officer  had  defendant  under  arrest  and  in 
his  custody  at  the  time.  He  testified,  "I  told  him  (defend- 
ant) that  any  statement  he  made  might  be  used  in  evidence 
either  for  or  against  him.  I  am  the  person  who  warned 
defendant."  On  this  predicate  the  court  admitted  said  writ- 
ten confession  in  evidence.  This  was  error :  Guinn  v.  State, 
39  Tex.  Cr.  Rep.  257,  45  S.  W.  694;  Unsell  v.  State,  39  Tex. 
Or.  Rep.  330,  45  S.  W.  1022;  Pryor  v.  State,  40  Tex.  Cr. 
Rep.  643,  51  S.  W.  375 ;  McVeigh  v.  State,  43  Tex.  Cr.  Rep. 
17,  62  S.  W.  757;  Perry  v.  State,  42  Tex.  Cr.  Rep.  540,  61 
S.  W.  400. 

For  this  error  the  judgment  must  be  reversed. 

Upon  another  trial,  if  the  facts  are  the  same  as  developed 
by  this  record,  we  suggest  that  a  charge  be  given  on  the 
question  of  permanent  as  well  as  temporary  insanity.  This 
question  was  not  raised  in  the  record,  but  we  suggest  it  in 
view  of  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Henderson,  Judge,  absent. 


The  Principal  Case  is  supported  by  Lewis  v.  State,  36  Tex.  Cr.  Rep. 
37,  61  Am.  St.  Eep.  831,  with  respect  to  the  first  and  second  points 
of  the  syllabus. 


DUNN  V.  STATE. 

[48  Tex.  Cr.  Eep.  107,  86  S.  W.  326.] 

INTOXICATING  LIQUOR— Sale  of.— If  whisky  is  sent  by  ex- 
press from  one  state  to  another  to  a  person  who  knows  nothing  of  it 
until  it  arrives  at  its  destination,  when  others  desiring  such  liquor 
give  him  the  money  to  pay  the  express  charges,  and  he  so  uses  the 
money  and  turns  the  whisky  over  to  them,  he  is  guilty  of  making  a 
sale  of  intoxicating  liquor  in  violation  of  a  local  option  law.  (p. 
735.) 

H.  D.  Payne,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

*»''  DAVIDSON,  P.  J.  Conviction  for  violating  the  local 
option  law — punishment  imposed  being  a  fine  of  twenty- 
five  dollars  and  twenty  days  in  jail.     The  facts  disclose  that 
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Becker  Bros.,  residing  in  Kansas  City,  Missouri,  shipped  to 
appellant  at  Toler,  Texas,  a  box  containing  four  quarts  of 
whisky;  that  appellant  knew  nothing  about  the  shipment 
until  it  reached  its  point  of  destination  at  Toler.  Tidwell 
and  some  other  young  men  ascertaining  the  goods  were  in 
the  express  office,  wanted  the  whisky  and  gave  appellant 
the  money  to  pay  the  necessary  charges  to  get  same  out  of 
the  express  office.  Appellant  accepted  the  money,  secured 
the  whisky,  turned  it  over  to  the  boys  who  furnished  the 
money  to  pay  the  expressage.  This  is  the  case  in  sub- 
stance. The  theory  of  the  defense  is  that  appellant  was. 
the  agent  of  the  boys  in  getting  the  whisky  out  of  the  ex- 
press office ;  and  therefore  the  purchase  was  made  for  them 
through  him  as  their  agent.  Special  charges  submitting  this 
as  the  law  of  the  case  were  refused.  In  this  there  was  no 
error.  This  case  comes  within  the  rule  laid  down  in  Ashley 
V.  State,  10  Tex.  Ct.  Rep.  271,  and  Cantwell  cases,  12  Tex. 
Ct.  Rep.  241.  Under  the  facts  the  whisky  was  the  prop- 
erty of  Becker  Bros,  when  it  reached  the  express  office  at 
Toler.  There  was  no  contract  between  Becker  Bros,  and 
appellant  in  regard  to  the  shipment  of  the  whisky;  and  the 
express  ****  company  was  used  as  a  means  of  transporting 
and  tendering  the  whisky  to  appellant  at  Toler.  It  was 
therefore  the  property  of  Becker  Bros,  when  it  reached 
the  express  office.  The  acceptance  by  appellant  made  the 
trade  and  therefore  the  sale  at  Toler,  under  the  authori- 
ties cited.  Appellant,  therefore,  could  not  be  the  agent  of 
the  boys,  because  the  goods  were  not  shipped  to  any  of  them 
but  to  himself.  He  had  full  knowledge  of  and  testified  to 
these  facts  on  the  witness-stand.  When  he  took  the  goods 
out  of  the  office  this  made  the  sale  to  him  at  Toler.  He  was 
not  the  agent  of  the  boys.  Therefore  the  sale  was  brought 
about  by  appellant,  and  under  the  cases  cited  above,  he  was 
guilty  of  selling  whisky  in  Toler:  See,  also,  Treadaway  v. 
State,  42  Tex.  Cr.  Rep.  466,  62  S.  W.  574. 
The  judgment  is  affirmed. 

Henderson,  Judge,  absent. 


For  Authorities  bearing  upon  the  principal  case,  see  Hart  v.  State,  87 
Miss.  171,  112  Am.  St.  Rep.  437;  Bollinger  v.  Wilson,  76  Minn.  262, 
77  Am.  St.  Rep.  646;  Anderson  v.  State,  82  Ark.  405,  118  Am.  St.  Eep. 
82;  Golightly  v.  State,  49  Tex.  Cr.  Eep.  44,  post,  p.  779. 
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BARNARD  v.  STATE. 

[48  Tex.  Cr.  Eep.  Ill,  86  S.  W.  760.] 

OBIMINAL  LAW — Comment  on  Failure  of  Accused  to  Testify. 
If,  in  a  prosecution  for  seduction,  the  prosecuting  attorney  in  his 
argument  makes  the  statement  that  "when  the  baby  was  only  three 
days  old,  defendant  goes  to  the  house  where  prosecutrix  was  in  bed, 
he  saw  the  baby,  and  said  to  Mrs.  Reese,  it  was  his  baby  and  he 
wanted  it;  and  now  gentlemen  who  has  denied  it?"  such  statement  is 
an  allusion  to  the  failure  of  the  defendant  to  testify,  and  constitutes 
reversible  error,     (p.  737.) 

W.  S.  Thomas,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

**^  BROOKS,  J.  Appellant  was  convicted  of  seduction — 
the  punishment  being  fixed  at  a  fine  of  two  thousand  dollars. 
The  former  appeal  of  this  case  will  be  found  reported  in 
8  Tex.  Ct.  Rep.  386,  76  S.  W.  475. 

**^  Appellant  insists  that  the  evidence  is  not  sufficient  to 
show  that  prosecutrix  was  seduced,  as  that  word  is  used 
in  the  statute,  and  construed  by  this  court.  In  our  opinion 
the  evidence  amply  supports  the  conviction,  and  shows  per- 
fect corroboration  of  the  prosecutrix  as  to  the  seduction. 
The  charge  of  the  court  in  all  respects  complies  with  Put- 
nam V.  State,  29  Tex.  App.  454,  25  Am.  St.  Rep.  738,  16 
S.  W.  97,  and  Barnes  v.  State,  37  Tex.  Cr.  Rep.  320,  39 
S.  W.  684,  and  the  opinion  on  the  former  appeal  of  this  case. 
All  of  the  special  charges  requested  by  appellant,  so  far  as 
applicable  to  the  facts,  were  given  in  the  main  charge  of  the 
court. 

The  district  attorney  in  his  argument  used  this  language : 
"When  the  baby  was  only  three  days  old,  defendant  goes 
to  the  house  where  prosecutrix  was  in  bed;  he  saw  the  baby, 
and  said  to  Mrs.  Reese  it  was  his  baby  and  he  wanted  it 
(meaning  the  baby) ;  and  now  gentlemen,  who  has  denied 
it?"  Appellant  excepted  to  this  statement  of  the  state's 
counsel  on  the  ground  that  the  same  was  a  reference  to  the 
failure  of  the  defendant  to  testify — the  facts  showing  that 
defendant  was  the  only  one  who  could  deny  it.  The  record 
shows  that  the  testimony  was  introduced  showing  defendant 
made  this  statement  in  the  presence  of  prosecutrix's  mother, 
as  stated  by  the  district  attorney.  In  Bruce  v.  State  (Tex. 
Cr.  Rep.),  53  S.  IfV.  867,  we  held  that  the  statement  of  the 
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prosecuting  attorney  in  his  closing  argument  in  the  case 
in  which  defendant  did  not  testify,  asking  why,  if  an  alleged 
omission  by  the  accused  was  not  true,  did  they  not  put  some 
one  on  the  stand  to  disprove  it — was  not  error.  The  writer 
believes  the  Bruce  case  announced  a  correct  proposition  of 
law;  but  the  majority  of  the  court  hold  that  Washington 
V.  State  (Tex.  Cr.  Eep.),  77  S.  W.  810,  8  Tex,  Ct.  Rep.  914, 
Hanna  v.  State,  46  Tex.  Cr.  Rep.  5,  79  S.  W.  544,  10  Tex.  Ct. 
Rep.  40,  and  Wallace  v.  State,  46  Tex.  Cr.  Rep.  341,  81  S.  W. 
966,  support  appellant's  contention,  that  the  above  statement 
is  an  allusion  to  the  failure  of  the  defendant  to  testify,  and 
requires  a  reversal.  The  majority  of  the  court  overrule  the 
Bruce  case  (Tex.  Cr.  Rep.),  53  S,  W.  867.  The  writer  does 
not  agree  with  this,  and  believes  the  language  of  the  district 
attorney  is  not  susceptible  to  the  criticism  made.  I  do  not 
believe  that  any  statement  from  which  an-  inference  might  be 
drawn  that  the  defendant  did  not  testify  should  authorize 
reversal.  There  should  be  some  direct  affirmative  allusion 
to  the  failure  of  the  defendant  to  testify,  before  this  court 
should  reverse.  However,  under  the  holding  of  the  majority 
of  the  court,  on  account  of  the  language  of  the  district  at- 
torney above  copied,  the  judgment  is  reversed  and  the  cause 
remanded. 


The  Crime  of  Seduction  is  discussed  in  the  notes  to  State  v.  Carron,  87 
Am.  Dec.  405;  Bradahaw  v.  Jones,  76  Am.  St.  Eep.  672. 


MURRAY  V,  STATE, 

[48  Tex.  Cr.  Rep.  141,  86  S.  W,  1024.] 

HUSBAND  AND  WIFE — ^Wlfe  as  Witness  Against  Husband,— 
If  a  husband  is  charged  with  making  serious  threats  to  take  the  life 
of  his  wife,  she  is  a  competent  witness  against  him.     (p.  738.) 

H.  ^Martin,  assistant  attorney  geileral,  for  the  state. 

*^^  BROOKS,  J.  Appellant  was  convicted  of  making 
serious  threats  to  take  the  life  of  his  wife,  from  whom  he  was 
separated,  and  his  punishment  fixed  at  a  fine  of  one  hundred 
dollars  and  confinement  in  the  county  jail  for  one  day. 
By  bill  of  exceptions  number  1  appellant  complains  of  the 
court  permitting  defendant's  wife  to  testify  against  him  in 
Am.  St.  Eep.,  Vol.  122—47 
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reference  to  serious  threats.  The  statute  provides  that  when 
the  offense  is  against  the  wife,  she  is  a  competent  witness, 
and  certainly  this  offense  comes  within  that  exception.  The 
evidence  is  conflicting  as  to  whether  the  threats  were  ser- 
iously made.  But  we  hold  that  the  evidence  for  the  state  is 
sufficient  to  support  the  conviction.  Appellant's  special 
charge  number  2  is  substantially  covered  by  the  main  charge 
of  the  court. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 


For  Authorities  upon  the  Question  decided  in  the  principal  case,  see 
the  note  to  State  v.  Burt,  106  Am.  St.  Rep.  765.  Usually  a  wife  is 
not  a  competent  witness  against  her  husband  in  a  prosecution  for  a 
crime  not  committed  by  personal  violence  against  herself:  State  v. 
Woodrow  58  W.  Va.  527,  112  Am.  St.  Eep.  1001.  The  first  wife  is 
said  not  to  be  competent  as  a  witness  against  her  husband  on  a  prose- 
cution for  bigamy:  State  v.  Kniffen,  44  Wash.  485,  120  Am.  St.  Eep. 
1009. 


FRAZIER  V.  STATE. 

[48  Tex.  Cr.  Eep.  142,  86  S.  W.  754.] 

BAFE — Husband  and  Wife. — A  man  cannot  commit  rape  nor 
assault  to  commit  rape  upon  his  wife.     (p.  739.) 

RAPE — Wife  as  Witness  Against  Husband, — A  wife  who 
charges  her  husband  with  an  assault  to  commit  rape  upon  her  is  not 
competent  as  a  witness  against  him.     (p.  739.) 

Leach  &  McBride,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

142  DAVIDSON,  P.  J.  Appellant  was  charged  by  indict- 
ment with  assault  with  intent  to  rape  Emma  Frazier.  The 
facts  disclose  that  she  was  his  wife ;  that  they  were  married 
in  1889,  and  had  lived  as  husband  and  wife  until  1902.  As 
the  result  of  their  marriage  ^^^  four  children  were  born,  the 
oldest  being  fourteen  at  the  time  of  the  trial  and  the 
youngest  eight.  That  sometime  during  the  year  1902,  prose- 
cutrix informed  appellant  that  she  would  no  longer  cohabit 
with  him,  and  this  she  termed  a  "separation."  Later  on  she 
undertook  to  obtain  a  divorce  from  her  husband,  which  was 
refused  by  the  court.  They  remained  in  the  same  house ; 
she  sleeping  in  one  room,  with  her  little  girl,  and  appellant 
in  another  room  with  the  boys.    Appellant  supported  the 
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family,  provided  for  their  wants,  attended  to  the  business 
about  the  place  and  farm,  and  prosecutrix  performed  the 
ordinary  duties  devolving  upon  the  wife  in  regard  to  house- 
hold matters,  doing  the  cooking  and  such  kindred  things; 
and  they  all  ate  at  the  same  table.  On  the  occasion  of  the  al- 
leged assault,  appellant  entered  her  room,  and  rather  vigor- 
ously insisted  upon  what  he  believed  to  be  his  rights  as  a 
husband.  She  resisted  and  fled  into  the  room  where  the 
boys  were  sleeping.  Appellant  followed  her  in  there  and 
again  renewed  his  efforts.  She  finally  escaped,  however,  and 
the  matter  ended.  "We  deem  it  unnecessary  to  go  any 
farther  into  the  details. 

Two  important  questions  suggested  can  be  condensed  into : 
First,  objections  to  the  use  of  the  wife  as  a  witness  against 
the  husband  in  this  character  of  case;  and  second,  appel- 
lant could  not  be  guilty  of  an  assault  to  rape  his  wife. 
Both  of  these  contentions,  in  our  judgment,  are  correct. 
Our  statute  with  reference  to  rape  provides  for  the  pun- 
ishment of  a  man  who  undertakes  to  have  forcible  connec- 
tion with  a  woman  without  her  consent;  second,  where 
the  woman  is  insane ;  and  third,  on  a  girl  under  fifteen 
years,  with  or  without  consent,  provided  she  is  not  the  wife 
of  the  accused.  It  has  never  been  held  necessary,  so  far 
as  we  are  aware,  to  allege  in  an  indictment  that  an  as- 
saulted woman  was  not  the  wife  of  the  accused;  nor  would 
it  be  so  in  this  state,  except  for  the  latter  clause  of  the 
statute  w'ith  reference  to  a  girl  under  fifteen  years  of  age.- 
The  fact  that  she  is  the  wife  of  the  accused  can  be  shown 
upon  the  trial  under  all  the  phases  of  rape,  except  where 
our  statute  expressly  provides,  in  regard  to  a  girl  under 
fifteen.  So  far  as  we  are  aware  all  the  authorities  hold 
that  a  man  cannot  himself  be  guilty  of  actual  rape  upon 
his  wife.  One  of  the  main  reasons  being  the  matrimonial 
consent  which  she  gives  when  she  assumes  the  marriage 
relation,  and  which  the  law  will  not  permit  her  to  retract 
in  order  to  charge  her  husband  with  the  offense  of  rape. 
There  have  been  cases  arising  where  the  husband  forced 
his  wife  to  submit  to  the  embraces  of  another  man,  in  which 
he  was  held  guilty  of  rape;  but  we  are  aware  of  no  case 
holding  that  the  husband  can  be  guilty  of  the  offense  where 
he  himself  is  the  actual  party  to  the  intercourse.  This 
question  has  come  in  different  forms,  sometimes  in  excep- 
tions to  the  introduction  of  the  witness'  testimony  against 
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the  husband;  sometimes  upon  moving  to  quash  the  indict- 
ment, and  sometimes  by  force  of  the  fact  that  he  was  the 
husband.  But  in  all  the  cases  it  is  said,  so  far  as  we  are 
aware,  wherever  the  question  has  been  adjudicated,  that 
the  husband  cannot  be  himself  guilty  of  actual  rape  upon 
his  wife :  23  i*^  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  849 , 
note  6;  State  v.  Haines,  51  La.  Ann.  731,  26  South.  372, 
44  L.  R.  A.  837;  State  v.  Evans,  138  Mo.  116,  60  Am.  St. 
Rep.  549,  39  S.  W.  462;  State  v.  Williamson,  22  Utah,  248, 
83  Am.  St.  Rep.  780,  62  Pac.  1022;  People  v.  Estrada,  53 
Cal.  600;  Commonwealth  v.  Fogerty,  8  Gray  (Mass.),  489, 
69  Am.  Dec.  264;  2  Archibald's  Criminal  Pleading  and  Prac- 
tice, p.  158.  While  the  question  was  not  expressly  dis- 
cussed, it  is  also  practically  so  decided  in  Gonzales  v.  State, 
62  S.  W.  1060,  which  is  a  Texas  case. 

Because  the  facts  do  not  show  a  violation  of  the  law,  the 
judgment  is  reversed  and  the  cause  remanded. 


A  Husband  Cannot  he  Convicted  of  Bape  on  his  wife,  though  he  may 
become  guilty  as  a  principal  in  the  second  degree  by  assisting  another 
man  to  commit  the  offense:  See  the  note  to  Smith  v.  State,  80  Am. 
Dec.  363;  State  v.  Dowell,  106  N.  C.  722,  19  Am.  St.  Eep.  568;  People 
V.  Chapman,  62  Mich.  280,  4  Am.  St.  Eep.  857.  It  is  unnecessary  for 
the  indictment  to  specify  the  sex  of  the  defendant,  nor  that  the  victim 
was  not  his  wife:  State  v.  Williamson,  22  Utah,  248,  83  Am.  St.  Eep. 
780.  As  to  proof  that  the  prosecutrix  is  not  the  wife  of  the  de- 
fendant, see  Smith  v.  State,  44  Tex.  Cr.  Eep.  137,  100  Am.  St,  Eep. 
849. 


BAILEY  v.  STATE. 

[48  Tex.  Cr.  Eep.  262,  87  S.  W.  700.] 

CRIMINAL  LAW— Unlawful  Removal  of  Fence— Notice.— In  a 
prosecution  for  unlawfully  removing  a  dividing  fence  without  the 
required  six  months'  previous  notice,  the  state  must  prove  that  such 
notice  was  not  given  by  the  accused  before  the  fence  was  removed, 
(p.  742.) 

CRIMINAL  LAW — ^Unlawful  Removal  of  Fence — Cotenancy. — 
If,  in  a  prosecution  for  unlawfully  removing  a  dividing  fence,  the 
evidence  shows  that  the  accused  had  the  consent  of  a  cotenant  of  the 
prosecutor  to  remove  such  fence,  or  believed  that  he  had,  he  is  not 
guilty,     (p.  742.) 

CRIMINAL  LAW — Unlawful  Removal  of  Fence — Cotenancy. — 
If,  in  a  prosecution  for  unlawfully  removing  a  dividing  fence,  the 
evidence  shows  that  the  son  of  the  prosecutor  represented  himself  to 
be  authorized  to  act  for  him  and  to  be  his  cotenant,  and  authorized 
the  accused  to  remove,  such  fence,  and  that  the  latter  believed  in  and 
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acted  upon  such  representation  and  authorization,  he  is  not  guilty, 
(p.  742.) 

CBI]VnNAL  LAW — ^Unlawful  Bemoval  of  Fence — Cotenancy. — 
If  one  obtains  the  consent  of  any  of  the  cotenants  or  joint  owners  of 
land  to  remove  a  dividing  fence  therefrom,  he  is  not  guilty  of  unlaw- 
fully removing  it.     (p.  743.) 

A.  M.  Monteith,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

2«2  DAVIDSON,  P.  J.  The  information  contains  three 
counts;  the  first  charging  that  appellant  pulled  down  and 
injured  the  fence  of  IMrs.  E.  J.  Herrington  without  her 
consent;  second,  that  he  was  a  joint  owner  with  Mrs.  Her- 
rington of  a  certain  separating  and  dividing  fence  between 
the  land  of  appellant  and  Mrs.  Herrington,  and  ^^^  that 
appellant  removed  the  fence  without  the  mutual  consent 
of  himself  and  Mrs.  Herrington,  and  without  the  consent 
of  Mrs.  Herrington;  and  the  third  charges  that  he  sepa- 
rated and  withdrew  his  fence  from  the  fence  of  Mrs. 
Herrington  without  her  consent,  without  having  given  the 
requisite  six  months'  notice  of  his  purpose  to  do  so  in  ad- 
vance of  separating  the  fence.  In  regard  to  the  first  count, 
it  was  not  noticed  in  the  trial  court,  nor  were  there  any 
facts  to  justify  its  insertion  in  the  indictment.  The  third 
count-  was  not  submitted  to  the  jury,  and  it  is  perhaps  un- 
necessary to  notice  it.  Should  it  become  a  question  upon 
another  trial,  however,  it  would  be  necessary  for  the  state 
to  prove  that  the  requisite  notice  was  not  given  by  appel- 
lant before  the  separation  of  the  fence  occurred,  which  was 
not  done  on  the  trial. 

The  second  count  is  the  one  it  seems  upon  which  the 
conviction  is  predicated ;  that  is,  it  was  the  separating  and 
dividing  fence  between  the  land  of  appellant  and  Mrs.  Her- 
rington and  was  removed  by  the  terras  of  the  information 
without  the  mutual  consent  of  Mrs.  Herrington  and  appel- 
lant, and  the  fence  was  the  joint  property  of  the  two. 
Several  questions  are  suggested  for  revision.  It  seems 
from  the  facts  that  the  deceased  husband  of  Mrs.  Her- 
rington and  appellant  constructed  this  fence,  and  that  just 
before  the  death  of  Herrington,  there  was  an  agreement 
that  the  fence  as  built  was  not  on  the  true  line.  A  sur- 
veyor by  the  name  of  Turner  was  employed  to  survey  the 
land,  and  made  two  engagements  or  appointments  to  make 
the  survey,  but  did  not  fulfill  either  appointment.    After 
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Herrington's  death,  the  survey  was  made.  Appellant, 
state's  witness  Barnes  and  Buck  Bailey  removed  this  fence 
to  the  line  surveyed  by  Turner;  at  least  that  portion  of  the 
fence  which  was  in  the  pasture.  That  portion  of  the  land 
which  was  included  in  Herrington's  farm  was  sold  to  Felix 
Herrington  for  fifty  dollars,  there  being  about  five  acres, 
included  in  the  farm.  It  was  understood  from  the  various 
conversations  occurring  between  appellant  and  the  dif- 
ferent members  of  the  Herrington  family  in  that  connec- 
tion that  the  matter  should  be  settled  in  this  way.  How- 
ever, there  was  an  issue  upon  this  phase  of  the  testimony — 
appellant  claiming  that  he  was  authorized  by  Felix  Her- 
rington, in  the  presence  of  his  mother,  Mrs.  E.  J.  Herring- 
ton, to  remove  the  fence,  and  that  to  avoid  all  complica- 
tions in  regard  to  the  title  and  lines  of  the  land,  Felix 
Herrington  bought  the  five  acres,  or  that  portion  of  the 
land  which  was  in  the  field,  and  appellant  was  to  take  that 
portion  of  it  which  was  in  the  pasture  and  remove  the  fence, 
so  as  to  be  placed  on  the  true  line.  We  do  not  undertake 
to  state  all  the  testimony,  but  enough  to  show  that  these 
issues  were  raised. 

It  is  contended  the  court  erred  in  failing  and  refusing 
to  charge  the  jury  requested  by  appellant  that,  if  Felix 
Herrington  was  a  tenant  in  common  with  his  mother  of  the 
fence  claimed  by  her  and  alleged  to  be  in  her  possession, 
and  while  he  (Felix)  was  in  possession  of  said  premises  with 
his  mother,  gave  defendant  Bailey  the  right  and  authority 
to  remove  the  fence  and  place  the  same  on  the  lines  be- 
tween their  land,  appellant  would  not  be  guilty  of  remov- 
ing the  fence;  and  ^^^^  that  the  court  erred  in  charging  the 
jury  contrary  to  this  proposition,  as  the  basis  for  the  con- 
viction. We  believe  this  contention  is  correct.  If  appel- 
lant had  the  authority  from  Felix  Herrington  to  remove 
that  fence,  or  if  he  believed  under  all  the  facts  and  circum- 
stances that  occurred  between  them,  that  he  had  such 
right,  he  would  not  be  guilty.  A  charge  submitting  this 
should  have  been  given,  as  requested;  and  the  court  erred 
not  only  in  not  giving  this  phase  of  the  law  but  in  giving 
the   contrary. 

It  is  also  contended  that  the  court  erred  in  refusing  to 
charge  the  jury  at  the  request  of  appellant,  if  George  Her- 
rington held  himself  out  and  represented  himself  to  be  au- 
thorized to  act  far  Mrs.  Herrington,  and  Felix  Herrington, 
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and  to  make  a  contract  with  defendant,  that  a  deed  should 
be  made  by  defendant  to  Felix  Herrington  of  the  land  in 
the  Herrington  field,  and  that  they  did  not  want  the  pasture 
land,  and  that  appellant  could  keep  that  land  and  remove 
his  fence  to  the  true  line,  and  that  appellant  believed  such 
statement  and  representations  of  George  Herrington  as  to 
said  authority  and  power,  and  acted  upon  that  belief,  he 
would  not  be  guilty.  There  was  evidence  to  sustain  this 
theory,  and  this  charge  should  have  been  given. 

It  is  contended  that  the  evidence  is  not  sufficient  to  sup- 
port the  conviction.  It  is  uncontradicted  that  Herrington, 
the  husband  of  the  alleged  owner  of  the  fence,  was  dead 
and  had  been  for  some  time  at  the  time  of  the  removal  of 
the  fence ;  that  he  left  surviving  him  his  wife  and  nine  chil- 
dren, the  youngest  boy,  Felix,  twenty-three  years  of  age, 
living  with  his  mother;  and  that  there  was  no  administra- 
tion of  any  kind  had  upon  the  estate  of  the  deceased.  The 
contention  here  is,  with  the  estate  of  the  deceased  in  this 
condition,  that  the  property  vested  in  the  heirs,  and  that  it 
was  not  exclusively  Mrs.  Herrington 's,  as  there  was  no  will 
and  no  letters  of  administration  granted,  but  that  it  was 
the  property  of  herself  and  children  as  tenants  in  com- 
mon. If  appellant  obtained  the  consent  of  any  of  the  joint 
owners  to  remove  the  joint  fence,  he  would  not  be  guilty. 
The  judgment  is  reversed  and  the  cause  remanded.   - 


The  Principal  Case  is  supported  by  the  earlier  case  of  Warder  v.  State, 
29  Tex,  Civ.  App.  534,  16  S.  W.  338. 


BLACKBURN  v.  STATE. 

[48  Tex.  Cr.  Rep.  286,  87  8.  W.  692.] 

CBIMINAIi  LAW — Continuance — Absence  of  Witnesses. — ^In  a 
prosecution  for  an  assault  to  commit  murder,  the  first  application  for 
a  continuance  of  the  case  on  the  ground  of  the  absence  of  disinter- 
ested witnesses  whose  testimony  is  material  and  would  corroborate 
that  of  the  accused  and  contradict  that  of  the  state,  should  be  granted, 
when  due  diligence  is  shown  in  attempting  to  procure  the  attendance 
of  such  witnesses,     (p.  745.) 

H.  Martin,  assistant  attorney  general,  for  the  state. 

286  DAVIDSON,  P.  J.     Appellant  was  convicted  of  as- 
sault to  murder.     When  the  case  was  called  for  trial  an 
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application  for  continuance  was  overruled.  This  is  pre- 
sented for  revision.  It  was  the  first  application.  By  the 
two  absent  witnesses,  A.  J.  Kinney  and  his  wife,  Etta,  it 
was  expected  to  be  shown  that  they  had  spent  the  night  at 
the  residence  of  appellant  prior  to  the  shooting  the  follow- 
ing morning;  that  early  on  the  morning  of  the  difficulty 
the  wife  of  the  alleged  assaulted  party,  Mrs.  Delia  Rawlin- 
son,  was  sent  by  her  husband  to  defendant's  house,  to  in- 
form him  (appellant)  that  one  of  his  steers  was  in  Rawlin- 
son's  field;  that  if  he  did  not  come  and  "get  it  out  mighty 
quick"  he  would  kill  both  the  steer  and  its  owner.  Ap- 
pellant remarked  "all  right,"  got  his  gun,  started  toward 
the  field,  where  he  had  been  informed  the  steer  had  broken 
in,  and  after  he  had  been  gone  a  few  moments,  she  (Etta) 
heard  the  alleged  injured  party,  Rawlinson,  say,  "Yonder 
is  the  damn  son  of  a  bitch,  get  me  my  gun,  and  I  will  kill 
him  now."  That  immediately  after  hearing  this  statement, 
she  heard  the  report  of  a  gun  from  the  house  of  Rawlinson 
and  heard  the  report  of  another  from  the  defendant's  field, 
and  in  the  direction  in  which  appellant  had  gone,  and  that 
the  first  shot  was  fired  from  the  house  of  Frank  Rawlin- 
son. The  same  facts  were  expected  to  be  proved  by  A.  J. 
Kinney,  except  it  is  not  alleged  that  he  heard  the  remark 
made  by  Rawlinson  when  calling  for  his  gun.  Appellant 
and  his  wife  testified  practically  to  this  testimony.  The 
theory  of  appellant  seemed  to  have  been  that,  on  account 
of  previous  troubles  between  himself  and  the  alleged  as- 
saulted party,  this  message  was  sent  by  Rawlinson  through 
his  wife  to  induce  appellant  to  come  down  in  his  field  near 
the  residence  of  his  antagonist,  for  upon  reaching  ^^^  the 
point  where  the  difficulty  occurred,  he  ascertained  the  fact 
that  the  steer  was  not  in  the  field  but  was  outside,  and 
when  within  about  one  hundred  and  twenty-five  yards  of 
Rawlinson 's  residence,  Rawlinson  opened  fire  on  him.  The 
state's  theory  was  that  appellant  fired  the  first  shot.  The 
uncontroverted  evidence  is,  that  appellant  fired  four  shots, 
and  Rawlinson  seven.  The  continuance  should  have  been 
granted.  It  was  the  first  application.  The  absent  wit- 
nesses are  not  shown  to  have  been  in  any  way  related  to 
appellant,  and  in  the  attitude  the  case  was  presented  he 
had  to  rely  upon  the  testimony  of  himself  and  wife.  Of 
course,  the  jury  would  naturally  look  at  it  from  the  stand- 
point of  personal  interest  in  passing  upon  the  testimony  of 
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appellant  and  his  wife.  This  would  hardly  apply  to  the 
testimony  of  disinterested  witnesses.  "We  will  not  discuss 
the  sufficiency  of  the  diligence,  but  think  it  is  ample.  The 
witnesses  had  been  subpoenaed  and  had  refused  to  obey  the 
process  without  the  consent  of  appellant. 

For  the  refusal  of  the  continuance,  the  judgment  is  re- 
versed and  the  cause  is  remanded. 


CONTINUANCES  IN  CRIMINAL  CASES  BECAUSE  OF  ABSENCE 
or  WITNESSES. 
I.  General  Principle  Controlling,  745. 
n.  Discretion  of  Trial  Court,  746. 
TIT.  What  the  Applicant  Must  Show. 

a.  Competency  and  Materiality  of  Expected  Testimony. 

1.  In  General,  746. 

2.  Hearsay  Evidence,  748. 

3.  Testimony  As  to  Good  Character,  748. 

b.  Cumulative  and  Impeaching  Testimony. 

1.  Cumulative  Evidence — In  General,  749. 

2.  Corroborative  Evidence,  750. 

3.  Impeaching  Evidence,  751. 

c.  Credibility  and  Effect  of  Expected  Evidence,  751. 

d.  Probability  of  Securing  the  Desired  Testimony. 

1.  In  General,  752. 

2.  When  Witness  is  Beyond  Jurisdiction  of  Court,  752.. 

e.  Diligence  in  Procuring  Testimony. 

1.  General  Rule,  754. 

2.  Illustrations. 

A.  When  Diligence  not  Sufllcient,  754. 

B.  When  Diligence  was  Sufficient,  756. 

C.  When  Lack  of  Diligence  is  Excused,  756. 

IV.  Second  or  Further  Continuances,  757. 

V.  Admissions  to  Prevent  Continuances. 

a.  In  General,  757. 

b.  When  Witness  Beyond  Jurisdiction,  758. 

c.  Witnesses  as  to  Good  Character,  758. 

d.  Improbability  of  Securing  Attendance  of  Witness  as  Affect- 

ing Admissions,  759. 

L  General  Principle  Controlling. 
It  is  a  rule  of  law  founded  upon  the  wisest  policy  that  the  defendant 
in  a  criminal  case  is  entitled  to  the  attendance  of  his  witnesses  at  the 
trial.  Nor  is  this  rule  based  entirely  on  considerations  affecting  the 
defendant  only,  but  equally  upon  those  affecting  the  ends  of  public 
justice.  This  is  shown  by  the  fact  that  the  depositions  of  a  witness 
cannot  be  read  in  evidence  when  his  personal  attendance  can  be  ob- 
tained; and  as  the  weight  of  testimony  is  greatly  added  to  or  taken 
from  by  the  personal  appearance  of  the  witness,  the  defendant  should 
not,  except  in  case  of  necessity,  be  deprived  of  such,  effect  if  favorable 
to  him,  nor  should  the  state  be  deprived  of  such  effect  as  might  be 
unfavorable  to  the  defendant  by  reason  of  such  nonappearance  of  tho: 
witness. 
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n.  Discretion  of  the  Trial  Court. 
Notwithstanding  the  above  rule,  the  matter  of  granting  continuances 
In  criminal  cases,  because  of  the  absence  of  witnesses  is  largely  within 
the  sound  discretion  of  the  trial  court,  and,  as  a  general  proposition, 
its  ruling  will  not  be  revised  or  interfered  with,  except  in  cases  where 
manifest  injustice  has  resulted.  But  the  rule  of  common  law,  that  the 
discretion  of  the  trial  court  in  the  matter  of  granting  continuances 
was  so  absolute  that  its  refusal  to  grant  a  continuance  in  a  criminal 
case  could  not  be  assigned  as  error,  has  been  modified  by  the  statutes; 
and  while  it  is  said  in  McDaniel  v.  State,  16  Miss.  (8  Smedes  &  M.) 
401,  47  Am.  Dec.  93:  "The  continuance  of  a  cause  is  a  matter  resting 
in  the  sound  discretion  of  the  court,  and  an  appellate  tribunal  will 
never  interfere,  but  with  extreme  reluctance  and  caution";  this  case, 
as  well  as  practically  every  other  case,  holds  that  when  it  is  manifest 
that  the  discretion  of  the  trial  court  has  been  abused  and  not  right- 
fully and  judicially  exercised,  the  higher  courts  will  interfere  with 
the  action  of  the  trial  court  upon  that  subject.  In  determining  this 
question,  the  authorities  have  established  certain  requirements  which 
a  party  applying  for  a  continuance  in  a  criminal  case  must  meet. 
Otherwise  the  action  of  the  lower  court  will  not  be  interfered  with. 
These  requirements  are:  1.  That  the  expected  testimony  will  be  ma- 
terial and  competent;  2.  That  it  will  not  be  merely  cumulative  or 
impeaching;  3.  That  it  will  be  credible  and  probably  affect  the  result; 
4.  That  it  can  probably  be  obtained  at  a  future  trial;  and  5.  That  the 
party  moving  has  exercised  due  diligence  to  secure  the  attendance 
of  the  absent  witnesses.  If  all  of  these  facts  appear,  and  the  motion 
is  not  made  for  the  purpose  of  delay,  there  is  no  conflict  of  opinion 
but  that  refusal  to  grant  a  continuance  is  an  abuse  of  discretion 
which  the  higher  courts  will  not  hesitate  to  correct,  unless  the  truth 
of  the  expected  testimony  is  admitted  by  the  opposing  party.  We 
will  now  discuss  each  of  these  requirements  separately  with  reference 
to  how  they  are  to  be  considered  in  applications  for  both  first  and 
further  continuances, 

m.  What  the  Applicant  Must  Show, 
a.  Competency  and  Materiality  of  Expected  Testimony. 
1.  In  General. — There  is  no  abuse  of  discretion  in  refusing  a  contin- 
uance in  a  criminal  case  on  account  of  the  absence  of  a  witness  when  the 
testimony  of  such  witness  would  be  incompetent  or  immaterial.  Thus  if 
the  expected  testimony  would  be  on  a  point  not  combatted,  a  motion  to 
eontinue  is  properly  denied:  People  v.  Goldenson,  76  Cal.  328,  19  Pac. 
161.  And  in  a  trial  for  carrying  concealed  weapons,  defendant's  mo- 
tion for  a  continuance  on  the  ground  of  absence  of  a  witness  by  whom 
it  could  be  proved  that  the  defendant  at  a  different  time  from  that 
stated  in  the  indictment  did  not  have  a  pistol  concealed  about  his 
person,  was  properly  refused:  Parker  v.  State,  81  Ga.  332,  6  S.  E.  600. 
And  in  Perteet  v.  People,  70  111.  171,  it  is  held  that  testimony  of  an 
absent  witness  which  would  not  be  beneficial  to  the  defendant  would 
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not  justify  the  court  in  granting  a  continuance  for  the  purpose  of 
securing  the  attendance  of  such  absent  witness.  But  in  Sutton  v. 
People,  119  111.  250,  10  N.  E.  376,  it  is  held  that  when  a  homicide 
occurred  in  an  affray,  all  spectators  to  the  affray  are  material  wit- 
nesses, and  if  the  defendant  had  used  due  diligence  to  obtain  their 
attendance,  he  was  entitled  to  a  continuance  if  some  of  them  were 
absent  on  the  trial.  In  Beavers  v.  State,  58  Ind.  530,  the  refusal  to 
continue  a  criminal  case,  in  order  to  allow  the  defendant  to  secure  the 
testimony  of  an  absent  witness  to  the  effect  that  ill-will  had  existed 
between  the  defendant  and  some  of  the  state's  witnesses  more  than 
a  year  before  the  trial  waa  not  considered  error.  And  on  a  trial 
for  larceny  it  was  not  error  to  refuse  defendant's  motion  for  a  con- 
tinuance on  account  of  the  absence  of  a  witness  who  could  only  testify 
that  he  could  not  identify  the  defendant  with  the  person  who  com- 
mitted the  offense:  State  v.  Falconer,  70  Iowa,  416,  30  N.  W.  655. 
So  on  a  trial  for  adultery  there  was  no  error  in  refusing  a  continuance 
to  secure  the  testimony  of  an  absent  witness  to  the  effect  that  the 
female  with  whom  the  offense  was  alleged  to  have  been  committed  had 
denied  that  sexual  intercourse  had  occurred  between  herself  and  the 
accused,  when  the  female  had,  on  the  itand,  admitted  that  she  had 
made  such  statement  to  the  absent  witness:  State  v.  Athey,  133  Iowa, 
382,  108  N.  W.  224.  In  Johnson  v.  Commonwealth,  29  Ky.  Law  Eep. 
442,  93  S.  W.  581,  it  is  held  that  no  trror  was  committed  in  refusing 
to  continue  a  case  on  motion  of  the  defendant,  who  was  on  trial  for 
homicide,  and  pleaded  self-defense,  to  secure  the  testimony  of  an 
absent  witness  who  would  corroborate  the  testimony  of  the  defendant 
as  to  what  occurred  at  a  diflSculty,  the  day  before  the  homicide,  be- 
tween accused  and  deceased,  as  such  testimony  would  not  sustain 
accused's  claim  of  self-defense,  he  having  had  an  entire  day  of  cool- 
ing time  between  the  diflBculty  and  the  homicide.  In  Clore  v.  State, 
26  Tex.  App.  624,  10  S.  W.  242,  it  is  held  that  a  continuance  was 
properly  refused  in  a  prosecution  for  murder,  when  the  absent  wit- 
ness could  only  testify  to  declarations  of  the  defendant  to  his  wife, 
which  are  not  admissible  as  part  of  the  res  gestae.  But  on  a  trial 
for  assault  to  murder,  where  the  defendant  sought  continuance  to 
obtain  the  testimony  of  two  absent  witnesses,  by  whom  he  expected 
to  show  that  defendant  had  spent  the  night,  previous  to  the  day  of 
the  shooting,  at  the  witness'  house,  and  that  early  on  the  morning  of 
the  shooting  the  assaulted  party  had  sent  his  wife  to  inform  defendant 
that  one  of  his  (defendant's)  steers  was  in  the  field  of  the  assaulted 
party,  and  that  if  defendant  did  not  get  it  out  mighty  quick,  he  would 
kill  both  the  steer  and  its  owner,  and  that  defendant  remarked,  "All 
^g^^,"  got  his  gun  and  started  toward  the  field,  where  he  had  been 
informed  the  steer  had  broken  in,  and  after  he  had  gone  but  a  few 
minutes,  one  of  the  witnesses  heard  the  assaulted  party  say,  "Yonder 
is  the  damn  son  of  a  bitch;  get  me  my  gun  and  I  will  kill  him  now," 
and  that  immediately  after  this  statement  she  heard  the  report  of  a 
Kun  from  the  house  of  the  assaulted  party,  and  heard  the  report  of 
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another  from  defendant's  field,  and  in  the  direction  in  which  he  had 
gone — it  was  held  error  to  refuse  the  continuance,  due  diligence  to 
secure  the  attendance  of  the  witnesses  having  been  shown:  Blackburn 
V.  State  48  Tex.  Cr.  Kep.  286,  ante,  p.  743,  87  S.  W.  692. 

In  a  later  case  from  the  same  court,  Laws  v.  State,  101  S.  W.  987, 
in  a  prosecution  for  murder,  defendant's  motion  for  a  continuance  on 
account  of  an  absent  witness  was  properly  refused  where  the  testimony 
of  such  witness  would  only  tend  to  prove  self-defense,  when  under  de- 
fendant's  own  testimony  there  was  no  issue  of  self-defense.  The 
general  principles  upon  which  the  above  cases  are  decided  will  be 
found  fully  upheld  in  the  following  cases:  Harper  v.  State,  79  Ark, 
594,  96  S.  W.  1003;  Dacy  v.  State,  17  Ga.  439;  Brady  v.  State,  48  Ga. 
311;  Fogarty  v.  State,  80  Ga.  450,  5  S.  E.  782;  Moody  v.  People,  20 
111.  315;  State  v.  Moore,  121  Mo.  514,  42  Am.  St.  Eep.  542,  26  S.  W.  345; 
State  V.  Woodward,  182  Mo.  391,  103  Am.  St.  Eep.  646,  81  S.  W.  857; 
Slade  V.  State,  29  Tex.  App.  381,  16  S.  W.  253;  White  v.  State  (Tex. 
Cr.  Eep.),  100  S.  W.  941;  Washington  v.  State,  51  Tex.  Cr.  Eep.  616, 
103  S.  W.  879;  McKinney  v.  State,  3  Wyo.  719,  30  Pac.  293,  16  L.  E. 
A.  710. 

2.  Hearsay  Evidence. — There  is  no  abuse  of  discretion  in  refusing 
to  continue  a  criminal  case  to  allow  the  defendant  to  procure  the  at- 
tendance of  an  absent  witness  whose  testimony  would  be  only  hear- 
say. Thus,  in  a  prosecution  for  the  murder  of  a  fellow  convict,  there 
was  no  error  in  refusing  a  continuance  because  of  the  absence  of  one 
of  defendant 's  witnesses  who  would  testify  that  he  was  guard  in 
charge  at  the  time  of  the  homicide,  that  deceased  had  been  reported 
to  him  threatening  and  declaring  his  purpose  to  assault  the  defendant; 
that  defendant  had  so  reported  and  witness  had  forbidden  deceased  to 
make  such  threats:  Huffaker  v.  Commonwealth,  30  Ky.  Law  Eep.  334, 
98  S.  W.  331.  And  the  doctrine  announced  in  this  case  is  fully  sus- 
tained in  State  v.  Perkins,  40  La.  Ann.  210,  3  South.  647;  Aiken  v. 
State,  10  Tex.  App.  610;  Bailey  v.  State,  26  Tex.  App.  706,  9  S.  W.  270; 
Moore  v.  State  (Tex.  Cr.  Eep.),  33  S.  W.  980. 

3.  Testimony  as  to  Good  Character. — The  absence  of  a  witness  in 
St  criminal  case,  whose  testimony  is  sought  only  for  the  purpose  of 
proving  defendant's  good  character  is  no  ground  for  granting  a  con- 
tinuance: McNealy  v.  State,  17  Fla.  198;  Ballard  v.  State,  31  Fla. 
266,  12  South.  865;  State  v.  People,  45  111.  152;  State  v.  Klinger,  43 
Mo.  127;  Parks  v.  State,  35  Tex.  Cr.  Eep.  378,  33  S.  W.  872.  But 
this  rule  does, not  seem  to  be  of  universal  application,  for  in  State  v. 
Nash,  7  Iowa,  347,  in  a  prosecution  for  homicide,  the  defendants 
asked  for  a  continuance  to  obtain  the  testimony  of  witnesses  to  prove 
that  their  general  character  for  integrity  and  uprightness  had  been 
unexceptionable.  It  appeared  that  the  defendants  had  not  resided 
long  in  the  town  where  the  homicide  occurred,  and  the  supreme  court 
was  of  opinion  that  a  continuance  should  have  been  granted,  not- 
withstanding the  fact  that  the  witnesses  resided  in  a  foreign  juris- 
diction.    Said  the 'court:    "We   think   this   testimony   was  allowable 
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and  a  continuance  should  have  been  granted  to  allow  defendants  to 
obtain  it.  Tn  trials  for  felony,  and  in  some  cases  for  misdemeanors, 
the  prisoner  is  always  allowed  to  call  witnesses  to  his  general  char- 
acter; and  in  every  case  of  doubt,  proof  of  good  character  will  be 
entitled  to  great  weight.  It  is  a  circumstance  always  to  be  submitted 
to  the  consideration  of  the  jury,  together  with  the  other  facts  in  the 
case. ' ' 

b.  Cumulative  and  Impeacliing  Testimony. 
1.  Cumulative  Evidence — In  General. — A  continuance  should  not  be 
granted  on  the  ground  of  absent  witnesses  unless  it  is  shown  there  is 
some  necessity  for  the  production  of  the  proposed  testimony.  Hence 
if  the  party  applying  fails  to  show  that  he  has  no  other  witness  by 
whom  he  can  establish  the  same  fact,  there  will  be  no  abuse  of  dis- 
cretion in  denying  him  a  continuance:  Harper  v.  State,  79  Ark.  594,  96 
S.  W.  1003;  Vanata  v.  State,  82  Ark.  203,  101  S.  W.  169;  People  v. 
Ah  Fat,  48  Cal,  61;  Wiggins  v.  State,  84  Ga.  488,  10  S.  E.  1089;  State 
V.  Gould,  40  Kan.  258,  19  Pac.  739;  Wilkerson  v.  Commonwealth,  88 
Ky.  29,  9  S.  W.  836;  Henderson  v.  Commonwealth  (Ky.),  15  S.  W. 
782;  State  v.  Primeaux,  39  La.  Ann,  673,  2  South.  423;  State  v.  Good, 
132  Mo.  114,  33  S.  W.  790;  State  v.  Crane,  202  Mo.  54,  100  S.  W.  422; 
State  v.  Hawkins,  18  Or.  476,  23  Pac.  475;  Fisher  v.  State,  4  Tex. 
App.  181;  White  v.  State  (Tex.  Cr.  Eep.),  98  S.  W.  264;  but  in  Texas 
the  rule  does  not  seem  to  be  absolute,  for  in  Minnon  v.  State,  17  Tex. 
Cr.  Rep.  650,  it  is  held  that  where  there  has  been  no  lack  of  diligence 
to  procure  the  attendance  of  a  witness  whose  testimony  would  be  of 
great  importance,  a  continuance  should  be  granted,  although  the  testi- 
mony wojuld  be  cumulative  only;  and  this  ruling  is  supported  in  the 
later  cases  of  Irvine  v.  State,  20  Tex,  Cr.  Eep.  12;  McAdams  v.  State, 
24  Tex.  App.  86,  5  S.  W.  826;  Burnly  v.  State  (Tex.  Cr.  Rep.),  14  S. 
W.  1008;  Hyden  v.  State,  31  Tex.  Cr.  Rep.  401,  20  S.  W.  764;  Clark  v. 
State  (Tex.  Cr.  Rep.),  33  S.  W.  224.  And  in  Daeey  v.  People,  116  HI. 
555,  6  N.  E.  165,  it  is  held  that  when  there  is  a  conflict  in  the  evidence 
in  reference  to  the  particular  matter  in  regard  to  which  the  absent 
witnesses  is  expected  to  testify,  the  rule  in  regard  to  cumulative  tes- 
timony should  not  be  enforced.  So,  too,  it  seems  that  when  the  de- 
fendant seeks  a  continuance  to  secure  the  testimony  of  an  absent  wit- 
ness to  sustain  an  alibi,  the  rule  as  to  cumulative  evidence  does  not 
apply,  for  in  Reid  v.  State,  23  Ga.  190,  the  defendant  was  on  trial  for 
larceny,  pleaded  an  alibi,  and  moved  for  a  continuance  to  secure  the 
attendance  of  an  absent  witness  to  prove  an  alibi,  though  he  had 
another  witness  present  by  whom  he  could  have  proved  the  same  fact. 
The  trial  court  denied  the  motion  for  continuance.  The  testimony  of 
the  witness  who  was  present  as  to  the  alibi  was  -impeached.  The  su- 
preme court  held  that  the  continuance  should  either  have  been  granted, 
or  else  the  court  should  have  exacted  a  promise  from  the  state 's  at- 
torney not  to  impeach  the  testimony  of  the  witness  who  was  present. 
"It  is  true,"  said  the  supreme  court,  "that  the  testimony  might  have 
been  only  'cumulative,'  but  a  ease  may  be  susli  that  cumulative  evi- 
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deuce  will  be  of  the  utmost  value  in  it.  And  the  case  of  a  defense  by 
an  alibi  will,  almost  always,  be  such  a  case.  There  cannot  well  be  too 
much  evidence  to  make  out  a  satisfactory  aibi. "  The  rigidity  of  the 
general  rule,  however,  that  there  is  no  abuse  of  discretion  by  the 
trial  court  in  refusing  to  grant  a  continuance  to  enable  a  party  to 
secure  cumulative  evidence  is  well  illustrated  in  State  v.  Hawkins,  18 
Or.  476,  23  Pac.  475.  Here  the  defendant  was  on  trial  for  murder 
and  asked  for  a  continuance  to  secure  the  testimony  of  one  Goldstein, 
who  was  absent.  The  affidavit  for  continuance  stated  that  defendant 
was  informed  and  believed  that  the  absent  witness  would  swear  that 
deceased  was  armed  with  a  pistol,  and  that  he  heard  the  report  of  the 
same,  and  saw  the  flash  of  the  powder  therefrom  when  deceased  fired 
at  defendant  at  the  time  of  defendant's  effort  to  defend  himself  from 
an  attack  by  deceased.  That  said  witnes*  had  testified  before  the 
coroner's  jury  as  a  witness  for  the  state,  and  had  been  subpoenaed  by 
the  state  and  attended  the  preliminary  examination,  but  gave  no 
testimony  at  that  time,  that  he  was  subpoenaed  as  a  witness  before  the 
grand  jury  at  the  present  term  of  the  court,  and  testified  concerning 
the  difficulty,  but  that  no  effort  had  been  made  by  the  state's  attorney 
to  detain  him  as  a  witness  for  the  trial.  In  commenting  on  the  refusal 
of  the  lower  court  to  grant  a  continuance,  Shahan,  J.,  speaking  for  the 
supreme  court,  said:  "This  affidavit  is  silent  as  to  whether  the  same  facts 
could  not  be  proven  by  other  witnesses;  but  on  the  15th  of  July,  1889, 
the  application  was  renewed  and  an  additional  affidavit  was  submitted 
by  one  of  defendant's  counsel,  in  which  he  says  that  he  knows  of  no 
other  witness  by  whom  the  important  facts  stated  in  the  affidavit  of 
the  defendant  heretofore  filed  can  be  as  clearly  and  satisfactorily  estab- 
lished and  proven.  The  killing  occurred  on  the  street  in  the  city  of 
Salem,  and  was  witnessed  by  a  number  of  people;  and  the  affidavit 
fails  to  disclose  that  Goldstein  possessed  any  different  means  of  knowl- 
edge from  all  others  who  witnessed  the  unfortunate  rencounter.  The 
affidavit  fails  to  disclose  how  or  when  the  affiant  acquired  a  knowledge 
of  what  Goldstein  would  swear  to,  nor  does  it  appear  why  he  was  not 
promptly  subpoenaed  befor*  he  left  the  city  after  testifying  before 
the  grand  jury;  and  finally  the  inference  is  made  very  strong  by  Mr. 
Ford's  affidavit  that  the  same  fact  could  be  proved  by  other  witnesses 
though  not  so  clearly  and  satisfactorily.  It  must  be  observed  that  if 
deceased  was  armed  with  a  pistol  at  the  time  of  the  killing,  and  made 
an  attack  on  the  defendant  with  it,  and  any  witness  knew  of  the  fact, 
his  testimony  on  that  fact  would  be  neither  dubious  nor  uncertain. 
It  would  be  a  fact  about  which  there  could  be  no  doubt.  Looking 
at  the  entire  tenor  of  these  affidavits,  we  are  unable  to  say  the  trial 
court  erred  in  overruling  the  appellant's  application  to  postpone  the 
trial.     In  such  cases  the  trial  courts  exercise  a  large  discretion." 

2.  Corroborative  Evidence. — The  rule  as  to  cumulative  testimony 
does  not  apply  to  testimony  corroborative  of  that  given  by  the  de- 
fendant, when  his  is  the  only  evidence  oa  that  point.  Thus  in  People 
V.  All  Lee  Doon,  97'Cal.  171,  31  Pac.  933,  the  defendant  waa  on  trial 
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for  murder,  and  sought  a  continuance  to  get  a  witness  who  was  absent 
in  China,  who,  he  alleged,  would  testify  to  the  same  version  of  the 
quarrel  and  assault  that  the  defendant  gave.  In  commenting  upon  the 
contention  that  the  desired  testimony  would  be  cumulative  only,  the 
supreme  court  said:  "It  is  not  denied  that  the  evidence  would  have 
been  material,  but  the  attorney  general  contends  that,  as  it  would 
have  been  merely  cumulative  to  that  of  the  defendant,  the  absence  of 
the  witness  was  not  a  ground  for  a  continuance.  It  is  true  that  a 
trial  will  not  be  postponed  ordinarily  for  the  purpose  of  obtaining 
cumulative  evidence,  but  this  rule,  which  is  by  no  means  absolute,  has 
no  application  to  a  case  in  which  the  only  evidence  at  hand  is  that  of 
an  interested  party,  especially  when  he  is  the  defendant  under  an 
indictment  for  murder.  The  ruling  of  the  court  cannot  be  sustained 
on  the  ground  that  the  evidence  was  cumulative."  The  same  doctrine 
is  upheld  in  Kansbottom  v.  State,  144  Ind.  250,  43  N.  E.  218;  Maines 
V.  State,  26  Tex.  Cr.  Eep.  14,  9  S.  W.  51;  Burnly  v.  State  (Tex.  Cr. 
Eep.),  14  S.  W.  1008;  Phipps  v.  State,  34  Tex.  Cr.  Bep,  560,  31  S.  W. 
397. 

3.  Impeaching  Evidence. — A  continuance  is  properly  refused  when 
the  testimony  of  the  absent  witness  would  only  tend  to  impeach  a  wit- 
ness introduced  by  the  opposite  party:  State  v.  Perkins,  40  La.  Ann. 
210,  3  South.  647;  Powell  v.  State,  49  Tex.  Cr.  Eep.  473,  93  S.  W.  544; 
White  v.  State  (Tex.  Cr.  Eep.),  98  8.  W.  264;  Corpus  v.  State,  51  Tex. 
Cr.  Eep.  315,  102  S.  W.  1152;  Early  v.  State,  51  Tex.  Cr.  Eep.  382,  103 
S.  W.  868;  Benson  v.  State  (Tex.  Cr.  Eep.),  103  S.  W.  911. 

c.  Credibility  and  Effect  of  Expected  Evidence. — There  is  no  abuse 
of  discretion  in  refusing  to  grant  a  continuance  in  a  criminal  case 
to  allow  the  defendant  to  secure  the  attendance  of  a  witness  whose 
testimony  would  probably  not  be  true  or  would  not  materially  influence 
the  verdict.  Thus  in  a  prosecution  for  assault  to  kill,  where  a  de- 
fendant, though  represented  by  able  counsel,  made  no  effort  to  dis- 
close in  cross-examination  of  the  state's  witnesses,  that  an  alleged 
absent  witness  was  present  at  the  time  of  the  assault,  npr  that  the 
persons  assaulted,  nor  anyone  else,  began  the  difficulty  by  assaulting 
defendant,  so  as  to  justify  a  plea  of  self-defense,  there  was  no  error 
in  refusing  to  grant  defendant's  motion  for  continuance  to  allow  him 
to  obtain  the  testimony  of  a  witness  whom  defendant  alleged  was 
present  at  the  time  of  the  assault  and  would  testify  to  such  facts: 
State  V,  Temple,  194  Mo.  237,  92  S.  W.  869.  And  in  Woodward  v. 
State,  50  Tex.  Cr.  Eep.  294,  97  S,  W.  499,  it  is  held  that  in  a  prosecu- 
tion for  murder  there  was  no  abuse  of  discretion  in  refusing  defend- 
ant's motion  for  continuance  to  procure  a  witness  who  was  expected 
to  swear  that  he  was  two  hundred  yards  from  the  place  of  the  diffi- 
culty, and  heard  the  disturbance  preceding  the  homicide,  when  none 
of  the  other  witnesses  had  testified  to  hearing  it,  or  that  it  was  loud 
enough  to  be  heard.  In  Corpus  v.  State,  51  Tex.  Cr.  Eep.  315,  102  S.. 
W.  1152,  the  defendant  was  on  trial  for  murder,  and  sought  a  con- 
tinuance to  obtain  the  testimony  of  an   absent  witness  who  would 
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swear  that  if  the  shots  were  fired  from  a  point  testified  to  by  a 
witness  for  the  state,  that  one  of  the  shots  which  missed  deceased 
would  have  imbedded  itself  in  the  wall  of  a  house,  and  that  witness 
had  examined  the  house  and  found  neither  the  bullet  nor  any  impres- 
sion thereof.  It  was  held  that  the  continuance  was  properly  refused, 
as  such  testimony  was  purely  speculative.  And  in  Early  v.  State,  51 
Tex.  Cr.  Bep.  382,  103  S.  W.  868,  a  continuance  was  held  to  have  been 
properly  denied  in  a  murder  trial,  to  allow  defendant  to  get  an  absent 
witness  to  prove  that  the  deceased  was  not  drunk  at  the  time  of  the 
homicide,  when,  taken  in  connection  with  other  testimony  in  the  case, 
such  testimony  would  not  materially  affect  the  verdict.  The  general 
principle  upon  which  these  cases  are  decided  will  be  found  upheld  in 
Harper  v.  State,  79  Ark.  594,  96  S.  W.  1003;  Petit  v.  State,  135  Ind. 
393,  34  N.  E.  1118;  Cunneen  v.  State,  95  Ga,  330,  22  S.  B.  538;  State  v. 
Demoss,  74  Kan.  173,  85  Pac.  937;  State  v.  Woodward,  182  Mo.  391, 
103  Am.  St.  Eep.  646,  81  S.  W.  857;  Eowland  v.  State,  35  Tex.  487; 
Doss  V.  State,  50  Tex.  Cr,  Eep.  48,  95  S.  W.  1040;  Purdy  v.  State,  50 
Tex.  Cr.  Eep.  318,  97  S.  W.  480;  Baird  v.  State,  51  Tex.  Cr.  Eep.  322, 
101  S.  W.  991;  Williams  v.  State,  51  Tex.  Cr.  Eep.  352,  102  S.  W.  1147; 
Corpus  V  State,  51  Tex.  Cr.  Eep.  315,  102  S.  W.  1152.  But  in  Cunneen 
v.  State,  95  Ga.  330,  22  S.  E.  538,  it  is  held  that  when  the  motion  is 
complete  and  the  expected  testimony  material  and  vitally  important 
to  the  accused  upon  the  merits  of  the  case,  it  would  be  error  to  refuse 
a  continuance  because  of  evidence  introduced  by  way  of  counter  show- 
ing to  the  effect  that  the  absent  witness  had  on  a  previous  occasion 
made  a  statement,  not  under  oath,  inconsistent  with  the  testimony 
expected  to  be  proved  by  him.  And  in  Worthy  v.  State,  44  Ga.  449, 
a  new  trial  was  granted  because  of  refusal  to  grant  a  continuance  in 
a  trial  for  adultery  to  enable  the  defendant  to  procure  the  attendance 
of  the  woman  with  whom  the  adultery  was  charged. 

d.    Probability  of  Securing  the  Desired  Testimony. 

1.  In  General. — As  a  general  proposition,  a  continuance  will  not  be 
granted  to  obtain  the  attendance  of  an  absent  witness  unless  it  is 
shown  that  his  testimony  can  be  secured  at  a  future  trial.  Thus  in 
Weatherford  v.  State,  78  Ark.  36,  93  S.  W.  61,  where  the  motion  for 
continuance  stated  that  subpoenas  had  been  issued  to  three  different 
counties,  but  the  sheriff's  return  showed  that  the  witness  was  not  to 
be  found,  a  continuance  was  held  to  have  been  properly  refused  in  the 
absence  of  proof  that  the  attendance  of  the  witness  could  probably  be 
secured  at  a  future  trial.  And  the  general  doctrine  above  stated  is 
upheld  in  Wall  v.  State,  126  Ga.  86,  54  S.  E.  815;  Jones  v.  State,  128 
Ga.  23,  57  S.  E.  313;  Andrews  v.  State  (Tex.  Cr.  Eep.),  100  S.  W.  922; 
Shelton  v.  State,  50  Tex.  Cr.  Eep.  627,  100  S.  W.  955. 

2.  When  Witness  is  Beyond  Jurisdiction  of  Court. — When  a  witness 
is  beyond  the  jurisdiction  of  the  court,  it  is  not  error  to  refuse  a  con- 
tinuance on  the  ground  of  his  absence,  when  it  does  not  "appear  that 
there  is  any  grouifd  to  expect  his  attendance  in  future.     Upon  this 
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general  proposition  there  is  no  conflict  of  opinion,  but  whether  a  con- 
tinuance should  be  denied  merely  because  an  absent  witness  resides 
out  of  the  state,  and  is,  therefore,  not  amenable  to  process,  is  a  ques- 
tion which  seems  to  have  given  the  trial  courts  a  good  deal  of  trouble, 
some  judges  being  of  opinion  that  they  had  no  discretion  under  such 
circumstances,  but  that  the  continuance  must  be  denied.  This,  how- 
ever, is  a  mistake,  for,  as  we  shall  see,  the  granting  of  a  continuance  is 
as  much  within  the  discretion  of  the  trial  court  when  the  absent 
witness  is  a  nonresident  or  temporarily  out  of  the  state,  as  if  he  was  in 
the  state.  In  both  instances,  the  only  question  to  be  considered  is  the 
probability  of  securing  his  testimony  at  a  future  trial  if  the  case  is 
continued.  Thus  in  Brown  v.  State,  65  Ga.  332,  the  defendant  moved 
for  a  continuance  on  account  of  the  absence  of  two  witnesses  who  re- 
sided in  the  state  of  Alabama,  and  made  proper  showing  that  these 
witnesses  had  stated  to  his  brother  that  they  would  come  to  court  and 
testify  whenever  requested  or  notified  to  attend.  The  trial  judge 
denied  the  continuance  on  the  ground  that  as  the  absent  witnesses  were 
beyond  the  jurisdiction  of  the  court,  he  had  no  discretion,  but  on 
appeal  the  supreme  court  held  the  continuance  should  have  been 
granted.  The  decision  in  this  case,  however,  is  based  entirely  on  the 
promise  made  by  the  witnesses  to  attend  when  needed;  for  in  a  later 
case,  in  the  same  court,  Woolfolk  v.  State,  85  Ga.  69,  11  S.  E,  814,  a 
motion  of  the  defendant  for  a  continuance  to  procure  the  presence 
of  an  absent  witness  in  Texas  was  denied  upon  the  explicit  ground 
that  the  witness  being  beyond  the  jurisdiction  of  the  court,  could 
not  be  compelled,  by  its  process,  to  attend  a  future  trial.  The  affi- 
davit-for  continuance  in  this  case  stated  that  the  defendant  expected 
to  secure  the  attendance  of  the  witness  if  a  continuance  was  granted,, 
but  did  not  show  how  he  expected  to  do  so.  In  State  v.  Parrington, 
90  Iowa,  673,  57  N.  W.  606,  it  is  held  that  if  the  defendant  knew 
that  a  nonresident  witness  would  be  absent  in  time  to  take  his 
depositions  before  the  trial,  there  was  no  error  in  refusing  a  con- 
tinuance. The  fact  that  the  granting  of  a  continuance  on  account  of 
the  absence  of  a  witness  who  resides  in  a  foreign  state  is  as  much 
in  the  discretion  of  the  trial  court  as  if  the  witness  resided  within 
the  state,  is  well  illustrated  in  White  v.  Commonwealth,  80  Ky.  480. 
In  this  case  the  absent  witness  was  a  nonresident,  his  evidence  waa 
material,  and  the  moving  party  had  used  due  diligence  to  secure 
his  testimony.  The  continuance  was  refused  because  the  witness 
wa«  beyond  the  jurisdiction  of  the  court.  In  holding  this  to  be 
error.  Judge  Hines,  speaking  for  the  court,  said:  "The  affidavit  for 
continuance  shows  that  Straus  was  in  the  habit  of  visiting  Lexington, 
Kentucky,  the  place  where  the  trial  was  pending;  that  he  had  been 
served  with  subpoena;  and  that  he  had  promised  to  appear  at  the 
next  term  of  the  court,  and  it  is  alleged  that  appellant  could  secure 
his  attendance  at  the  succeeding  term.  It  appears  that  the  refusal 
to  grant  a  continuance  was  based  entirely  upon  the  fact  that  be  was 
a  nonresident  of  the  state,  no  question  having  been  made  as  to  the 
Am.  St.  Eep.,  Vol.  122—48 
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materiality  of  the  evidence,  as  there  could  not  bo Ordinarily,. 

•when  the  evidence  of  the  absent  witness  is  material,  when  reasonable 
diligence  has  been  used  to  secure  his  attendance,  and  there  are  reason- 
able grounds  made  to  appear  that  the  presence  of  the  witness  can 
be  had  by  a  postponement  or  continuance,  the  postponement  or  con- 
tinuance  must  be  granted Whether  the  witness  is  a  resident 

of  the  state  or  nonresident  and  absent  from  the  state,  the  inquiry  in 
either  case  is  the  same:  Is  the  evidence  material,  has  diligence  been 
used  to  secure  his  attendance,  and  are  there  reasonable  grounds  to  be- 
lieve that  the  presence  of  the  witness  will  be  had  by  continuance? 
The  question  is  not  whether  the  court  can  force  the  attendance,  be- 
cause if  that  were  true,  a  continuance  could  not  be  had  on  account 
of  the  absence  of  a  citizen  of  this  state,  who  was,  at  the  time,  within 
the  jurisdiction  of  another  sovereignty.  In  neither  case  could  coercive 
process  be  applied.  The  right  to  a  continuance  in  either  case  would 
depend  upon  the  probability  of  the  witness  coming  within  or  sub- 
mitting himself  to  the  jurisdiction  of  the  court." 

e.    Diligence  in  Procuring  Testimony. 

1.  General  Eule. — As  a  general  rule,  a  continuance  will  not  be 
granted  to  enable  a  party  to  obtain  the  testimony  of  an  absent  wit- 
ness, unless  it  appears  that  the  applicant  has  used  due  diligence  to 
procure  the  attendance  of  such  witness  or  obtain  his  testimony. 
This  rule  is  practically  universal,  but  as  the  question  as  to  when 
the  diligence  has  been  sufficient  is  a  matter  of  discretion  in  the 
trial  court,  we  will  give  some  illustration  showing  when  the  diligence 
has  been  held  insufficient  as  well  as  when  sufficient;  and  also  a  few 
cases  wherein  the  lack  of  proper  diligence  was  excused. 

2.  Illustrations. 
A.  When  Diligence  not  Sufficient, — In  "Weatherford  v.  State,  78 
Ark,  36,  93  S,  W.  61,  defendant  was  on  trial  for  homicide.  His  affi- 
davit for  a  continuance  on  the  ground  of  absence  of  a  material  wit- 
ness averred  that  he  had  been  advised  that  the  witness  would  not 
be  present  at  the  trial  on  account  of  sickness,  and  he  then  had  a 
subpoena  issued  for  him.  There  was  no  showing  who  advised  de- 
fendant of  the  witness'  alleged  illness,  nor  any  affidavit  of  anyone 
who  knew  that  the  witness  was  sick.  The  witness  resided  in  an- 
other county,  and  the  subpoena  had  not  been  served.  The  defendant 
further  attempted  to  excuse  his  failure  to  secure  the  attendance  of 
the  witness  by  showing  that  the  witness  had  been  put  under  a  recog- 
nizance by  the  committing  magistrate  to  appear  at  court.  It  was 
held  that  the  defendant  had  not  exercised  such  diligence  to  procure 
the  attendance  of  the  witness  as  to  necessitate  a  continuance  of  the 
cause;  that  the  recognizance  required  by  the  magistrate  only  re- 
quired attendance  of  the  witness  before  the  grand  jury  and  there 
was  no  proof  that  the  witness  had  been  ordered  to  attend  the  circuit 
court  as  a  witness  for  the  defendant. 
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In  Harper  v.  State,  79  Ark.  594,  96  S.  W.  1003,  the  defendant  was  in- 
dicted December  20th,  and  the  case  not  called  for  trial  till  two 
months  afterward.  A  material  witness  for  defendant  had  left  the 
county.  It  was  held  that  a  refusal  of  defendant's  motion  for  contin- 
uance on  the  ground  of  the  absence  of  this  witness  was  not  an  abuse 
of  discretion,  when  it  appeared  that  defendant  had  employed  counsel 
a  few  days  after  his  arrest,  and  made  no  showing  why  process  was 
not  served  upon  the  witness  before  he  had  left  the  county. 

In  Vanata  v.  State,  82  Ark.  203,  101  S.  W.  169,  the  discretion  of 
the  trial  court  was  held  to  have  been  properly  exercised  in  denying 
a  motion  for  continuance  where  it  appeared  that  the  absent  witness 
had  been  present  at  a  former  day  and  subpoenaed,  but  that  the 
subpoena  had  not  been  returned.  In  Fitzgerald  v.  State,  126  6a. 
556,  55  S.  E.  482,  the  defendant  was  indicted  March  20th,  but  had 
been  arrested  and  bound  over  several  weeks  before  for  the  same 
offense.  He  made  no  effort  to  secure  the  attendance  of  two  of  his 
witnesses  until  March  27th,  which  was  too  late  to  procure  their 
attendance  at  his  trial  on  March  30th,  the  witnesses  being  residents 
of  another  county.  No  reason  being  shown  for  the  delay  in  trying 
to  secure  the  attendance  of  these  witnesses,  a  denial  of  the  motion 
for  continuance  was  sustained.  In  State  v.  Kindred,  148  Mo.  270, 
49  S.  W.  845,  the  accused  was  arraigned  in  March,  and  informed  that 
his  trial  would  occur  on  the  23d  of  the  following  May.  The  fact 
that  he  made  no  effort  to  subpoena  his  witnesses  until  the  twelfth 
day  of  May  was  considered  sufficient  lack  of  diligence  to  justify 
the  court  in  refusing  to  grant  a  continuance  on  account  of  the  ab- 
sence -of  one  of  his  witnesses.  And  in  State  v.  Eichardson,  194  Mo. 
326,  92  S.  W.  649,  where  defendant  made  no  effort  to  subpoena  his 
witnesses  until  two  days  before  the  case  was  set  for  trial,  and  one  of 
these  intervening  days  was  Sunday,  the  supreme  court  was  of  opinion 
that  his  motion  for  a  continuance  because  of  the  absence  of  one  of 
his  witnesses  was  properly  denied.  So,  too,  in  the  late  case  of  State 
V.  Crane,  202  Mo.  54,  100  8.  W.  422,  it  is  held  there  was  no  error  in 
denying  defendant's  motion  for  continuance,  on  account  of  the  ab- 
sence of  a  material  witness,  when  he  had  not  been  subpoenaed  until 
two  days  before  the  date  of  trial,  when  defendant  and  his  counsel 
knew  the  date  set  for  trial  three  months  prior  thereto,  and  it  did  not 
appear  when  defendant  or  his  counsel  learned  of  the  availability  of 
the  witness. 

In  Gantis  v.  State  (Tex.  Cr.  Eep.),  94  S.  W.  1019,  defendant 
was  being  prosecuted  for  homicide.  His  application  for  a  continu- 
ance showed  that  at  the  time  of  the  homicide  one  of  his  absent  wit- 
nesses lived  in  C.  county;  but  a  short  time  thereafter  moved  to  T. 
county.  That  a  subpoena  was  issued  and  forwarded  to  the  sheriff  of 
T.  county,  and  returned,  "Not  executed,  witness  not  found."  The 
application  further  stated  that  defendant  was  informed  and  believed 
that  said  witness  did  reside  in  T.  county,  but  was  temporarily  absent 
in  the  town  of  M.,  but  that  he  had  been  unable  to  locate  her  residence 
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definitely.  Held,  that  as  it  did  not  appear  that  any  effort  had  been, 
made  to  locate  the  witness  at  M,,  the  showing  of  diligence  was  not 
sufficient, 

B,  When  Diligence  was  Sufficient. — ^In  Eumsey  v.  State,  126  Ga. 
419,  55  S.  E.  167,  the  defendant  had  been  arrested  some  time  before 
any  indictment  was  returned  against  him.  After  an  indictment  wag 
returned  he  promptly  procured  a  subpoena,  but  it  could  not  be  served 
because  the  witness  had  left  the  county  where  he  had  lived  and 
moved  to  another  part  of  the  state.  It  was  held  that  as  he  could 
procure  no  subpoena  for  a  witness  who  resided  out  of  the  county 
until  after  the  indictment  had  been  returned,  that  he  was  guilty  of 
no  want  of  diligence  and  his  application  for  a  continuance  to  secure 
the  attendance  of  the  witness  should  have  been  granted.  And  in 
State  V.  Walker,  69  Mo,  274,  where  it  appeared  that  the  sheriff  had 
served  two  subpoenas  on  defendant's  witnesses,  but  that  they  had 
secreted  themselves  to  avoid  attachment,  a  conviction  for  murder  was 
set  aside  because  defendant's  motion  to  continue  on  account  of  the 
absence  of  these  witnesses  was  denied,  although  the  case  had 
previously  been  continued  three  times  at  defendant's  request. 

C.  When  Lack  of  Diligence  is  Excused, — ^We  have  already  seen  that 
the  rule  in  regard  to  cumulative  evidence  is  somewhat  relaxed  when 
the  desired  testimony  is  for  the  purpose  of  proving  an  alibi,  or  is 
otherwise  of  the  most  vital  importance.  And  it  seems  that  under 
similar  circumstances  a  continuance  should  also  be  granted  to  a  de- 
fendant notwithstanding  the  fact  that  he  has  been  guilty  of  lack  of 
proper  diligence  in  securing  the  desired  testimony.  Thus  in  Sneed 
▼.  State  (Tex.  Cr,  Eep.),  100  S.  W.  922,  a  defendant  on  trial  for 
assault  to  murder  pleaded  an  alibi,  and  applied  for  a  continuance  to 
secure  the  attendance  of  a  witness  who  would  testify  that  defendant 
was  at  his  home  at  the  time  of  the  alleged  assault.  If  this  testimony 
was  true,  defendant  could  not  have  committed  the  assault.  It  was 
held  that  the  continuance  should  have  been  granted,  although  the 
absent  witness  was  within  twenty  miles  of  the  place  of  trial,  and  with 
proper  diligence  could  have  been  produced  before  the  close  of  the 
case,  he  having  reached  the  court  just  after  the  trial  was  concluded. 
The  state's  evidence  in  this  ease,  however,  was  only  circumstantial. 
Casey  v.  State,  51  Tex.  Cr.  Eep,  433,  102  S,  W.  725,  was  a  prosecution 
for  homicide.  It  was  shown  that  one  of  the  witnesses  on  whose  ab- 
sence defendant's  motion  for  continuance  was  based  was  in  one  of 
the  rooms  of  the  hous*  where  the  killing  occurred,  and  on  hearing  the 
gun  fired  went  out  into  the  gallery  and  asked  defendant  why  he  did  it, 
and  that  defendant  replied  that  deceased  was  coming  at  him  with  a 
knife  when  he  shot  him.  By  the  other  absent  witness  it  was  proposed 
to  be  shown  that  a  few  days  before  the  killing  deceased  told  witness 
that  it  was  a  good  thing  defendant  had  not  come  down  to  deceased's 
place  a  short  time  previous,  for  if  he  had  he  (deceased)  would  have 
broken  defendant's  neck  with  a  club;  that  witness  had  communicated 
this  remark  to  defendant  before  the  fatal  encounter.    The  defendant 
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bad  been  granted  one  continuance  on  account  of  the  absence  of  these 
witnesses,  and  though  the  trial  was  set  for  November  27th,  used  no 
diligence  to  secure  their  attendance  until  October  3d.  Held,  con- 
tinuance should  have  been  granted.  Defendant  was  given  a  new 
trial,  notwithstanding  his  lack  of  diligence  in  procuring  the  witnesses;. 

rv.  Second  or  Further  Continuances. 
The  granting  of  a  second  or  further  continuance  is  as  much  within 
the  discretion  of  the  trial  court  as  in  case  of  first  applications,  and 
is  governed  by  the  same  general  rules.  There  is  no  conflict  of  author- 
ity in  this  proposition,  but  it  seems  that  the  moving  party  is  ex- 
pected to  show  that  he  has  used  a  greater  degree  of  diligence  to  secure 
the  desired  testimony  than  is  ordinarily  required  on  hia  first  applica- 
tion, and  especially  is  this  true  when  a  second  or  further  continuance 
is  sought  on  account  of  the  continued  absence  of  the  same  witness. 
This  rule  is  well  stated  by  Judge  Taylor  in  Melbourne  v.  State,  51 
Fla.  69,  40  South.  189:  "Defendants  in  criminal  eases  applying  for 
continuances  on  ground  of  absence  of  witnesses  are  in  all  cases  re- 
quired to  show  diligence  in  procuring  the  attendance  of  such  wit- 
nesses; but  when  a  second  or  third  application  is  made  on  the  ground 
of  the  continued  absence  of  the  same  witness,  extraordinary  diligence 
must  be  shown  to  have  been  exercised  in  procuring  the  evidence,  else 
it  IB  not  error  to  refuse  the  application." 

V.  Admissions  to  Prevent  Continuance, 
a.  In  General. — Where  an  absent  witness  is  within  the  jurisdiction 
of  the  court,  the  rule  seems  to  be  that  to  avoid  a  continuance  by  ad- 
missions as  to  the  expected  testimony,  the  truth  of  the  facts  which 
the  affidavit  for  continuance  alleges  the  witness  will  swear  to  must 
be  admitted  by  the  opposing  party,  and  that  an  admission  that  the 
witness  if  present  would  depose  to  such  facts  will  be  no  ground  for 
refusing  the  motion.  This  doctrine  is  clearly  announced  in  People  v. 
Diaz,  6  Cal.  248,  where  Chief  Justice  Murray  said:  "The  materiality 
of  the  evidence  having  been  shown,  it  was  the  duty  of  the  court,  in 
the  absence  of  evidence  tending  to  discredit  or  throw  susi)icion  on 
the  application  to  postpone  the  case,  to  afford  the  prisoner  reasonable 
time  to  secure  the  attendance  of  his  witness.  It  was  not  sufficient 
that  the  district  attorney  agreed  that  the  witness  would  have  deposed 
to  certain  facts  if  present.  He  should  have  admitted  the  truth  of  the 
facts  absolutely.  It  was  the  right  of  the  accused  to  have  his  wit- 
nesses orally  examined  in  court,  and  his  right  could  not  be  frittered 
away  by  compelling  him  to  go  to  trial  in  their  absence  without  the 
benefit  of  their  testimony  upon  a  statement  of  what  the  evidence 
would  be  subject  to  impeachment.  The  value  of  oral  testimony  over 
all  other  is  too  well  understood  to  suppose  for  a  moment  that  such 
declarations  will  have  the  same  weight  on  the  minds  of  the  jury  as 
the  testimony  of  the  witness  if  he  had  been  examined  before  them 
in  open  court."    And  the  ruling  in  this  case  la  upheld  in  Qraham  v. 


758  American  State  Eeports,  Vol.  122.         [Texas, 

State,  50  Ark.  161,  6  8.  W.  721;  Newton  v.  State,  21  Fla.  53;  Van 
Meter  v.  People,  60  111.  168.  But  in  Catron  v.  State,  52  Neb.  389,  72 
N.  W.  354,  on  a  trial  for  larceny,  where  the  state's  attorney  offered 
to  consent  that  the  statements  made  in  a  motion  for  continuance, 
as  to  what  an  absent  witness  would  testify  to,  should  be  read  as  evi- 
dence, and  that  the  court  should  instruct  that  these  statements  were 
to  be  considered  by  the  jury  as  though  orally  uttered  by  the  absent 
witness,  it  was  held  that  there  was  no  error  in  overruling  the  motiou. 

b.  When  Witness  Beyond  Jurisdiction. — At  common  law,  when  an 
absent  witness  was  beyond  the  jurisdiction  of  the  court,  an  admission 
by  the  party  opposing  a  motion  for  continuance  that  the  witness  if 
present  would  testify  to  the  facts  alleged  in  the  motion  was  sufficient 
to  prevent  the  continuance,  but  this  rule  of  the  common  law  has  been 
attacked  in  the  states  as  depriving  an  accused  of  compulsory  process 
for  his  witnesses,  and  while  in  some  jurisdictions  the  rule  is  followed 
it  is  not  universal.  In  People  v.  Fong  Chung,  5  Cal.  App.  587,  91 
Pac.  105,  the  appellate  court  has  followed  the  same  rule  with  respect 
to  an  absent  witness  who  was  beyond  the  jurisdiction  as  that  laid 
down  by  the  supreme  court  in  the  Diaz  case  (6  Cal.  248),  supra.  In 
this  case  the  defendant  was  charged  with  rape  and  sought  a  con- 
tinuance to  secure  the  testimony  of  another  Chinaman  who  was  at  the 
time  of  the  trial  in  China,  by  whom  he  expected  to  prove  that  the 
defendant  was  not  in  the  presence  of  the  female  upon  whom  the  assault 
was  alleged  at  the  time  of  the  alleged  crime,  and  also  other  matters 
tending  to  aid  defendant.  The  district  attorney  said:  "We  will  con- 
cede that  this  Chinaman  will  testify  to  anything  in  that  afftdavit, " 
and  the  motion  for  continuance  was  thereupon  denied.  Said  the  court: 
"It  must  be  borne  in  mind  that  no  question  was  raised  as  to  the  suffi- 
ciency of  the  facts  as  stated  in  the  affidavit.  The  ruling  of  the  court 
was  based  squarely  upon  the  theory  that  the  admission  of  the  district 
attorney  to  the  effect  that  the  absent  witness,  if  present,  would  testify 
to  anything  in  the  affidavit,  answered  the  purpose,  and  obviated  the 
necessity  of  a  continuance;  that  the  statements  in  the  affidavit  could 
be  taken  in  lieu  of  the  evidence  of  the  witness.  Such  is  not  the  law  ' ' 
(citing  People  v.  Diaz,  6  Cal.  248).  But  in  Fanton  v.  State,  50  Neb. 
351,  69  N.  W.  953,  36  L.  E.  A.  158,  it  is  held  that  a  continuance  should 
not  be  granted  on  the  ground  of  the  absence  of  a  witness  who  is  be- 
yond the  jurisdiction  of  the  court,  if  the  opposing  party  will  admit 
that  the  witness  if  present  would  testify  as  alleged  in  the  affidavit; 
and  this  ruling  is  followed  in  the  later  case  of  Foster  v.  State  (Neb.), 
112  N.  W.  656,  decided  June  7,  1907.  In  the  latter  case,  however,  the 
desired  testimony  would  have  only  been  corroborative  of  what  had 
been  testified  to  by  the  defendant  and  one  of  his  witnesses.  The  rule 
announced  in  the  Nebraska  cases  is  followed  in  State  v.  Hutchinson, 
14  Wash.  580,  45  Pac.  156, 

c.  Witnesses  as  to  Good  Character. — In  State  v.  Mooney,  10  Iowa, 
506,  and  People  v.  Wilson,  3  Park.  Cr.  Rep.  (N.  Y.)  199,  it  is  held 
that  a  motion  for  a ''continuance  to  secure  the  testimony  of  an  absent 
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witness  as  to  the  good  character  of  a  defendant  is  properly  denied 
when  the  state 's  attorney  admits  that  the  witness  would  testify  as 
alleged.  But  as  we  have  heretofore  seen  there  is  no  error  to  refuse  a 
<;ontiuuance  to  procure  character  witnesses,  so  that  the  rule  as  to  ad- 
missions with  respect  to  such  witnesses  is  not  very  material. 

d.  Improbability  of  Securing  Attendance  of  Witness  as  Affecting 
Admissions.— In  State  v.  Williams,  76  S.  C.  135,  56  S.  E.  783,  the  de- 
fendant in  a  murder  trial  moved  for  a  continuance  on  ground  of  the 
absence  of  a  material  witness.  It  appeared  from  the  affidavit  of  the 
<loctor  that  the  witness  had  been  sick  for  two  months  and  an  operation 
had  been  performed  on  him,  and  did  not  state  that  he  would  be  well 
enough  to  attend  the  next  session  of  the  court.  The  trial  judge  in 
<ienying  the  motion  said:  "I  don't  think  it  is  a  case  I  ought  to  con- 
tinue on  the  ground  of  absence  of  a  material  witness,  provided  the 
state  will  admit  what  he  will  swear  to  if  he  were  present,  because 
there  is  nothing  to  show  that  he  will  be  here  next  court."  Held 
that  refusal  of  the  continuance  was  not  error. 


TONES  V.  STATE. 

[48  Tex.  Cr.  Rep.  363,  88  S.  W.  217.] 

ROBBEBY — Consent  to. — If  a  person  anticipating  that  he  may 
T>e  robbed,  and  without  making  any  agreement  with  the  robber  in  that 
regard,  carries  marked  money  to  detect  the  robber,  this  is  not  such 
a  consent  to  the  robbery  as  absolves  the  robber  from  criminality,  (p. 
764.) 

ROBBERY — Elements  of  OflFems© — Proof. — If  an  indictment  al- 
leges that  defendant  committed  robbery  by  an  assault  and  by  violence, 
and  by  putting  the  prosecutor  in  fear  of  life  and  bodily  injury,  proof 
of  either  of  such  allegations  establishes  a  complete  offense,     (p.   764.) 

ROBBERY — Proof  of  Actual  Fear. — In  a  prosecution  for  rob- 
bery it  is  not  necessary  that  actual  fear  of  life  and  bodily  injury  on 
the  prosecutor's  part  should  be  strictly  and  precisely  proved,  as  the 
law  presumes  fear  when  there  appears  to  be  just  ground  for  it.  (p. 
764.) 

ROBBERY  After  Arrest. — Officers  who  make  a  rightful  arrest 
and  subsequently  use  violence  and  commit  a  robbery  upon  the  person 
arrested  will  not  be  exonerated  on  account  of  the  legality  of  the 
alleged  arrest,     (pp.  764,  765.) 

ROBBERY  After  Arrest — Right  of  Search  as  a  Defense. — Al- 
though officers  making  an  arrest  may  search  the  prisoner  and  take 
valuables  from  him  for  the  purpose  of  keeping  them  in  safe  custody 
until  he  is  enlarged,  yet  if  they  had  the  intent  at  the  time  they  found 
the  valuables  on  him  to  take  them  for  their  own  use  and  they  used 
force  to  make  the  search,  they  cannot  avail  themselves  of  the  right 
of  search  to  defeat  a  prosecution  for  robbery,     (p.  768.) 

ROBBERY  After  Arrest — Degree  of  Force. — If,  after  making  an 
arrest  and  taking  a  prisoner  to  jail,  the  arresting  officer,  without  ask- 
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ing  the  consent  of  the  prisoner  to  be  searched,  rudely  backed  him 
agninst  the  wall  and  held  his  hands  up  while  he  thrust  his  hands  into 
his  pocket  and  extracted  his  money  therefrom  with  a  present  intent 
to  appropriate  it  to  his  own  use  there  was  sufficient  force  used  to  con- 
stitute robbery,     (pp.  768,  769.) 

BOBBEBY — ^Evidence. — ^If,  in  anticipation  of  being  robbed,  and 
to  detect  the  robber,  the  prosecutor  carried  marked  currency,  a  written 
memorandum  preserved  by  a  witness  at  the  time  he  gave  the  prosecutor 
such  currency  of  the  numbers  and  denominations  of  the  bills  constitut- 
ing the  currency  and  used  by  the  witness,  who  stated  that  it  was 
correct  and  made  at  the  time,  is  admissible  in  evidence,  especially 
when,  by  other  evidence,  such  bills  are  abundantly  identified  as  those 
taken  from  the  prosecutor,     (p.  769.) 

E.  J.  Smith,  F.  N.  Robertson  and  R.  H.  Thompson,  for  the 
appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

866  HENDERSON,  J.  Appellant  was  convicted  of  rob- 
bery, and  his  punishment  fixed  at  confinement  in  the  peni- 
tentiary for  a  term  of  nine  years ;  hence  this  appeal. 

The  state's  case  briefly  stated  is  as  follows:  H.  S.  Rich 
was  constable  of  precinct  number  1,  at  Sherman,  and 
Marion  Nicholas  was  also  a  resident  of  Grayson  county. 
Nicholas  suspected  that  some  robberies  and  violations  of  the 
local  option  law  were  being  committed  in  the  city  of  Deni- 
son.  He  conferred  with  Rich  about  the  matter,  and  as  a  re- 
sult of  their  conference,  Rich  agreed  to  get  a  man  to  see 
if  he  could  not  catch  up  with  the  parties  committing  said 
offense.  He  selected  prosecutor  Joe  Richards,  a  painter 
and  a  resident  of  Sherman.  On  the  day  preceding  the  night 
of  the  alleged  offense,  these  three  parties  met  in  Sherman 
and  gave  Richards  forty  dollars,  thirty-eight  dollars  of 
which  was  furnished  by  Nicholas  and  consisted  of  one  ten 
dollar  bill,  and  five  five  dollars,  and  three  one  dollar  bills 
of  United  States  currency.  The  numbers  of  all  these  bills 
were  taken  on  a  slip  of  paper  by  the  parties  at  the  time. 
Besides  they  were  marked,  and  from  some  of  the  bills  small 
portions  were  torn  off.  The  remaining  two  dollars  in  silver 
was  furnished  by  Rich,  constable.  It  was  understood  that 
Richards  was  to  go  to  Denison  that  night,  buy  all  the  whisky 
he  could  with  the  silver  money,  but  was  not  to  spend  the 
currency.  These  bills  were  placed  with  him  to  be  used 
to  detect  any  parties  who  might  rob  prosecutor  Richards, 
should  he  be  robbed.  In  pursuance  of  this  agreement 
Richards  and  Nicholas  went  that  evening  or  night  to  Deni- 
BOiL    After  getting  there  Nicholas  separated  from    prose- 
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cutor  Richards.  Richards  immediately  proceeded  to  the 
execution  of  the  plan,  went  to  several  joints,  drank  some 
beer  and  a  drink  of  whisky;  and  bought  two  pint  bottles 
of  whisky  at  different  joints.  Subsequently  he  was  seen 
on  the  street  by  appellant,  who  was  a  policeman  of  Denison, 
^®''  and  by  Finley,  also  a  policeman.  He  was  at  the  time 
either  drunk  or  acting  in  a  manner  to  suggest  he  was 
drunk.  They  accosted  him  and  charged  him  with  being 
intoxicated.  He  seems  to  have  denied  it,  stating  he  could 
take  care  of  himself  and  had  money  to  pay  his  way,  and 
that  he  was  from  the  territory.  They  arrested  him,  how- 
ever, and  marched  him  to  the  jail,  one  on  either  side  of  him. 
When  they  got  there,  they  took  him  inside,  stood  him 
against  the  wall,  held  his  arms  up  and  searched  him.  They 
took  from  him  the  roll  of  currency  bills  before  mentioned, 
fifty-five  cents  in  silver,  a  pocket-book  and  the  two  pint 
bottles  of  whisky.  They  deposited  with  the  jailer  the  two 
pints  of  whisky  and  the  purse  and  fifty-five  cents.  The  bal- 
ance of  the  money  they  did  not  deposit.  The  next  morn- 
ing on  complaint  of  Richards,  appellant  and  his  codefend- 
ant  Finley  were  arrested  and  searched.  On  appellant's 
person  was  found  four  five  dollar  bills,  and  one  one  dollar 
bill;  and  on  Finley  was  found  a  ten  dollar  bill  and  a  five 
dollar  bill  and  one  one  dollar  bill.  All  of  these  bills  were 
thoroughy  identified  by  witness  Rich  as  the  same  currency 
bills  that  he  and  Nicholas  had  given  to  prosecutor  Richards 
on  the  evening  before.  All  of  said  currency  that  had  been 
given  said  Richards  was  found,  except  two  one  dollar  bills 
not  accounted  for.  Appellant  denied  that  he  got  any  mone}' 
off  of  Richards  on  the  night  before,  except  the  fifty-five 
cents,  and  claimed  the  money  found  on  his  person  as  his 
own  property,  which  he  had  borrowed  on  the  day  before 
from  one  Carver.  Finley  also  denied  that  they  had  taken 
any  money  from  Richards,  except  the  fifty-five  cents,  and 
accounted  for  and  claimed  the  money  on  his  person  as  his 
own.  It  was  also  shown  on  the  part  of  appellant  that  when 
they  arrested  prosecutor,  he  claimed  to  have  been  robbed 
of  his  watch  and  some  money  in  a  house  of  prostitution  in 
Denison.  This  is  a  sufficient  statement  of  the  case  to  dis- 
cuss the  legal  questions  presented. 

We  understand  appellant's  defense  to  embrace  two  prop- 
ositions: first,  that  prosecutor  was  willing  to  be  robbed, 
prepared  himself  for  that  purpose,  made  no  resistance ;  and 
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conceding  that  the  money  was  taken  from  him  under  the 
circumstances  by  the  officers,  that  it  was  with  his  consent 
and  so  there  could  be  no  robbery.  Second,  that  appellant 
and  his  companion  Finley  were  police  officers  of  the  town 
of  Denison;  that  they  were  authorized  by  ordinance  to  ar- 
rest persons  found  drunk  in  any  public  place  in  said  city; 
that  appellant  was  found  in  such  condition  by  them,  and 
they  took  him  into  custody,  and  carried  him  to  jail;  that 
they  had  a  right  to  search  him ;  that  they  used  no  violence 
in  said  search ;  and  that  in  the  absence  of  any  violence  used 
in  procuring  the  money,  conceding  that  they  did  procure 
it,  this  would  not  constitute  robbery.  Furthermore,  if  it  be 
admitted  that  sufficient  violence  was  shown  in  taking  the 
money  still  no  intent  was  shown  to  appropriate  it,  and  if 
subsequently  they  formed  the  intent  and  did  appropriate 
said  money,  it  would  not  constitute  robbery. 

On  the  first  proposition,  appellant  has  cited  a  number  of 
authorities,  from  which  he  deduces  a  principle  of  law,  fts 
follows:  Where  money  is  ^*^^  placed  upon  a  person  with  the 
purpose  of  being  taken  from  him,  in  order  to  detect  a  crim- 
inal, the  owner  of  the  money  and  the  person  from  whom 
the  money  is  taken  consenting  thereto,  robbery  is  not  com- 
mitted. The  authorities  cited  in  support  of  this  proposi- 
tion are  Speiden  v.  State,  3  Tex.  App.  156,  30  Am.  Rep.  126 ; 
Connor  v.  People,  18  Colo.  373,  36  Am.  St.  Rep.  295,  33  Pac. 
159,  25  L.  R.  A.  341;  State  v.  Hayes,  105  Mo.  76,  24  Am. 
St.  Rep.  360,  16  S.  W.  514;  McGee  v.  State  (Tex.  Cr.  Rep.), 
66  S.  W.  562;  notes  to  Allen  v.  State,  91  Am.  Dec.  477; 
note  to  State  v.  Hull  (Or.),  72  Am.  St.  Rep.  694.  Of  course, 
if  it  be  conceded  that  the  evidence  shows  that  the  prosecu- 
tor was  consenting  to  the  robbery,  then  the  application  of 
the  authorities  cited  may  be  granted.  However,  we  gather 
from  the  authorities  cited  by  appellant,  and  others,  that 
as  to  the  offense  of  burglary,  larceny,  robbery,  and  other 
crimes  of  like  character,  if  the  owner  of  the  burglarized 
premises,  or  property  invites  a  crime,  or  induces  parties  to 
commit  an  offense  in  order  that  they  might  be  apprehended, 
that  he  cannot  afterward  be  heard  to  say  that  he  did  not 
consent  to  what  was  done.  It  was  so  held  in  Allen  v.  State, 
40  Ala.  334,  91  Am.  Dec.  477;  the  principle  is  further  ex- 
tended by  some  of  the  cases,  that  where  the  owner  of  the 
premises  sought  to  be  burglarized  authorizes  his  servant  to 
act  with  the  accused,  and  under  the  owner's  direction  un- 
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locked  the  door  of  the  premises  said  to  be  burglarized,  and 
entered  the  premises  with  the  accused,  this  was  held  not 
to  be  burglary,  because  of  his  consent.  In  Speiden  v.  State, 
3  Tex.  App.  156,  30  Am.  Rep.  126,  which  was  the  alleged 
burglary  of  a  bank  in  Dallas,  it  appears  that  the  owners 
set  on  foot  the  design  to  have  the  bank  burglarized,  and 
had  detectives  go  in  with  the  burglars.  In  that  case,  it 
was  held  there  was  consent.  But  we  do  not  believe  it  is 
held  by  any  well-considered  authority,  that  where  a  person 
has  learned  of  plans  to  burglarize  his  premises,  and  does 
not  at  all  enter  into  the  designs  of  the  burglar,  but  does 
not  try  to  prevent  the  burglary,  on  the  contrary  lays  plans 
to  entrap  the  burglar,  and  does  apprehend  him  in  the  act, 
there  is  no  consent  to  the  burglary,  and  the  burglar  is 
amenable  to  punishment :  Robinson  v.  State,  34  Tex.  Cr.  Rep. 
71,  53  Am.  St.  Rep.  701,  29  S.  W.  40;  Thompson  v.  State, 
18  Ind.  386,  81  Am.  Dec.  364;  State  v.  Sneff,  22  Neb.  481, 
35  N.  W.  219.  And  we  understand  the  same  principle  is 
announced  in  Alexander  v.  State,  12  Tex.  540;  Pigg  v.  State, 
43  Tex.  108;  Johnson  v.  State,  3  Tex.  App.  590;  1  Bishop's 
Criminal  Law,  sec,  262.  In  Alexander  v.  State,  12  Tex. 
540,  Judge  Wheeler  cites  with  approval  the  principle  laid 
down  in  3  Chitty's  Crin^inal  Law,  page  952,  as  follows: 
"If  the  owner  in  order  to  detect  a  number  of  men  in  the 
act  of  stealing,  directs  a  servant  to  appear  and  to  encourage 
the  design  and  leads  them  on  until  the  offense  is  completed, 
so  long  as  he  did  not  induce  the  original  intent,  but  only 
provided  for  its  discovery  after  it  was  formed,  the  crim- 
inality of  the  thieves  will  not  be  destroyed."  In  2  Rus- 
sell on  Crimes,  page  113,  citing  1  Foster,  page  129,  he  re- 
fers to  a  case  very  much  in  point  and  illustrative  of  the 
principle  of  law  here  involved.  We  quote  as  follows:  "One 
Norden  having  been  informed  that  one  of  the  early  stage- 
coaches had  been  frequently  robbed  near  the  town  by  a 
single  highwayman,  resolved  to  use  his  endeavors  to  ap- 
prehend the  robber.  ^®®  For  this  purpose  he  put  a  little 
money  and  a  pistol  into  his  pocket,  and  attended  the  coach 
in  a  post-chaise,  until  the  highwayman  came  up  to  the  com- 
pany in  the  coach  and  to  him;  and  to  them  presented  a 
weapon  demanding  their  money.  Norden  gave  him  a  little 
money  he  had  about  him,  and  then  jumped  out  of  the  chaise 
with  a  pistol  in  his  hand,  and  with  the  assistance  of  some 
others  took  the  highwayman.     This  was  holden  to  be  a  rob- 
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bery  of  Norden."  It  occurs  to  us  that  the  facts  of  this 
case  come  within  the  principle  of  the  above  case.  Here 
there  was  no  agreement  between  prosecutor  Richards  and 
appellant  that  he  would  submit  to  a  robbery,  as  was  the 
case  in  Rex  v.  McDaniel,  1  Fost.  121.  Nor  was  there  any 
invitation  on  his  part,  much  less  was  there  any  device  to 
lead  appellant  to  the  commission  of  the  offense.  "While  he 
anticipated,  like  Norden,  that  he  might  be  robbed,  he  made 
no  agreement  with  the  robbers  in  that  regard.  Apprehend- 
ing that  he  might  be  robbed  he  had  a  perfect  right  to  pre- 
pare himself  beforehand,  in  order  that  he  might  detect  the 
persons  guilty  of  the  robbery,  and  this  we  understand  to  be 
all  that  he  did.  Under  the  authorities  this  is  not  consent 
to  the  robbery  in  such  measure  as  to  absolve  appellant  from 
criminality. 

The  next  question  is,  "Was  the  violence  used  such  as  to 
constitute  the  offense?  The  indictment  charges  that  ap- 
pellant committed  the  robbery  by  an  assault  and  by  violence 
and  by  putting  the  said  Richards  in  fear  of  life  and  bodily 
injury,  etc.  If  either  of  these  allegations  is  proven  the  of- 
fense is  complete.  It  may  be  conceded  here,  that  prosecu- 
tor was  not  in  fact  put  in  actual  fear  of  life  or  serious  bodily 
injury;  but  the  authorities  hold  it  is  not  necessary  that  ac- 
tual fear  should  be  strictly  and  precisely  proved,  as  the 
law  "in  odium  spoliatoris"  will  presume  fear  where  there 
appears  to  be  a  just  groimd  for  it:  Long  v.  State,  12  Ga. 
293 ;  Williams  v.  State,  51  Neb.  711,  71  N.  W.  729.  We  take 
it,  that  the  state's  case  depends  on  violence.  If  there  be 
not  a  sufficient  degree  of  violence  proven,  then  the  state 
has  no  case.  We  understand  it  is  contended  that  whatever 
violence  was  used  was  authorized  by  law  in  making  the  ar- 
rest. This  may  be  conceded  so  far  as  the  arrest  is  con- 
cerned. But  we  do  not  understand  it  to  be  the  law  that 
officers  can  make  a  rightful  arrest,  and  if  they  subsequently 
use  violence  and  commit  a  robbery  they  will  be  exoner- 
ated on  account  of  the  legality  of  the  alleged  arrest.  The 
books  do  not  cite  many  cases  of  robbery  where  the  offense 
was  committed  by  officers  after  the  arrest  of  the  prisoner, 
yet  there  are  some  which  recognize  the  principle  as  above 
stated.  2  Russell  on  Crimes,  page  11,  cites  Gascoigne'a 
Case,  1  Leach,  280,  which  is  illustrative  of  this  question. 
There  a  woman  was  arrested  upon  the  charge  of  having  com- 
mitted an  assault  upon  another  woman  who  lodged  in  her 
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house.  She  appears  to  have  been  committed  to  the  cus- 
tody of  an  officer,  who  took  her  in  charge,  threatened  to 
put  her  in  jail,  handcuffed  her  and  succeeded,  by  alarming 
her,  in  getting  from  her  several  shillings.  Nares,  Justice, 
who  tried  the  prisoner,  said:  "That  in  order  to  commit  the 
crime  of  robbery  it  was  not  necessary  that  the  ^"^^  violence 
used  to  obtain  the  property  should  be  by  the  common  and 
usual  modes  of  putting  the  pistol  to  the  head  or  a  dagger 
to  the  breast,  and  that  the  violence,  though  used  under 
the  color  and  specious  pretense  of  law  or  of  doing  justice, 
was  sufficient,  if  the  real  intention  was  to  rob.  And  he 
left  the  case  to  the  jury  with  the  direction  that,  if  they 
thought  the  prisoner  had  originally,  when  he  forced  prose- 
cutrix into  the  coach,  a  felonious  intent  to  take  her  money, 
and  that  he  made  use  of  the  violence  or  the  handcuffs  as  a 
means  to  prevent  her  making  resistance,  and  that  he  took 
the  money  with  a  felonious  intent,  they  should  find  him 
guilty.  The  jury  found  that  the  prisoner  had  a  felonious 
intention  of  getting  whatever  money  the  prosecutrix  had 
in  her  pocket,  and  that  the  putting  her  into  the  state  de- 
scribed in  the  evidence  was  only  a  colorable  means  of  put- 
ting his  felonious  intention  into  execution.  And  upon  the 
case  being  referred  to  the  twelve  judges,  they  were  unan- 
imously of  the  opinion  that  as  it  was  found  by  the  jury 
that  the  prisoner  had  an  original  intention  to  take  the 
money  and  had  made  use  of  the  violence  under  the  sanc- 
tion and  pretense  of  the  law  for  the  purpose  of  obtaining 
it,  the  offense  was  clearly  a  robl^ery."  Long  v.  State,  12 
Ga.  293.  is  another  case  somewhat  in  point.  There  the 
court  laid  down  the  criterion  which  distinguishes  robbery 
from  larceny,  as  the  violence,  actual  or  constructive,  which 
precedes  the  taking.  There  can  be  no  robbery  without  vio- 
lence and  no  larceny  with  it.  It  is  further  held,  "If  one 
against  whom  a  crime  has  been  committed  with  or  without 
warrant  arrests  the  offender  and  receives  money  or  prop- 
erty without  violence,  actual  or  constructive,  under  an 
agreement  not  to  prosecute,  that  is  not  robbery.  Actual 
force  in  robbery  implies  personal  violence.  If  there  is  any 
injury  done  to  the  person  or  if  there  is  a  struggle  to  re- 
tain possession  of  the  property  before  it  is  taken,  this  is  a 
sufficient  criterion  of  force."  It  is  further  held,  "If  threats 
or  accusations  are  accompanied  with  force,  actual  or  con- 
structive, and  property  or  money  is  given  up  in  consequence 
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of  this  force,  the  case  is  robbery.  Nor  is  the  guilt  of  the 
party  accused  any  defense  to  an  act  of  roblicry.  If  prop- 
erty is  extorted  by  violence,  upon  a  charge  of  larceny  or 
any  other  crime,  the  offense  is  neither  justified  nor  mitigated 
by  his  guilt  nor  aggravated  by  his  innocence.  The  law  will 
not  permit  the  property  or  money  to  be  violently  taken 
from  a  citizen  because  he  happens  to  be  a  guilty  man.  He 
is  liable  to  the  law  if  guilty,  and  under  the  protection  of 
the  law  whether  innocent  or  guilty."  It  is  further  held, 
"That  there  must  be  some  degree  of  force  used  and  the 
taking  must  be  against  the  will  of  the  person  robbed;  yet, 
it  may  seem  to  be  with  his  consent,  when  it  is  really  de- 
livered from  fear.  If  it  is  apparently  voluntary,  yet  from 
the  facts  and  circumstances  it  is  from  fear,  it  is  still  rob- 
bery." The  facts  and  circumstances,  however,  in  that  case 
as  to  the  violence  used,  were  stronger  than  in  the  case  at 
bar;  still  the  principles  of  law  there  laid  down  are  ap- 
plicable. 

In  Commonwealth  v.  Snelling,  4  Binn.  (Pa.)  379,  there  as 
here  it  was  contended  that  the  offense  does  not  amount  to  rob- 
bery because  the  watch  ^'^^  was  taken  without  his  being 
in  any  fear  of  being  robbed.  The  court  lays  down  this  rule : 
"To  constitute  a  robbery,  there  must  be  a  felonious  tak- 
ing of  property  from  another  by  force.  This  force  may  be 
either  actual  or  constructive.  Actual  force  is  applied  to 
the  body,  constructive  is  by  threatening  words  or  gestures 
and  operates  on  the  mind.  It  is  impossible  in  advance  to 
comprehend  all  cases  which  may  arise.  As  the  different 
cases  are  presented  the  question  will  be  whether  they  fall 
substantially  within  the  principles  of  the  definition.  The 
verdict  of  the  jury  did  not  expressly  find  whether  the  watch 
was  taken  against  Harrod's  consent  or  not,  but  it  did  find 
that  he  did  not  know  of  its  being  taken.  It  was  therefore 
held  that  it  was  without  his  consent.  It  was  also  found 
that  he  was  in  fear,  not  of  being  robbed,  but  of  being 
beaten.  The  court  held  on  this  point,  that  fear  is  not  an 
essential  ingredient  of  robbery,  force  being  sufficient.  It 
was  expressly  found  that  the  prisoner  made  use  of  force  to 
obtain  the  watch;  that  is,  he  seized  Harrod  by  the  cravat, 
with  his  left  hand  and  pressing  him  against  the  wall  at 
the  same  time  taking  his  watch  from  his  fob."  The  court 
further  say:  "It  is  clear  that  the  personal  violence  was  the 
cause   of  Harrod's  losing  his  watch.     The  fear  of  being 
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beaten  diverted  his  attention  from  his  property,  and  this 
fear  was  produced  by  force,  so  that  in  truth  the  property 
was  taken  by  force.  The  law  is  not  to  be  evaded  by  fraud- 
ulent contrivances.  ....  If  it  was  the  prisoner's  intent  to 
obtain  the  watch  under  cover  of  this  violence,  without  the 
knowledge  of  the  owner,  it  is  to  be  construed  the  taking 
was  by  violence."  And  for  other  authorities  on  this  sub- 
ject see  note  to  State  v.  McCune,  70  Am.  Dec.  182,  183.  In 
Bussey  v.  State,  71  Ga.  100,  51  Am.  Rep.  256,  defendant  pre- 
tended to  be  town  marshal,  and  seized  prosecutor,  to  whom 
another  was  showing  a  trick  at  cards,  shoved  him  against 
the  wall  and  threatened  to  take  him  to  jail,  unless  he  paid 
him  money.  Whereupon  prosecutor  paid  him  money,  as  he 
said,  to  keep  him  from  going  to  jail  and  being  bothered. 
(In  Georgia  threats  to  accuse  prosecutor  of  a  crime  do 
not  afford  the  basis  of  a  prosecution  for  robbery,  except  in 
one  instance — that  is  a  charge  of  the  crime  against  nature.) 
In  that  case  the  quotation  above  given  from  Long  v.  State, 
12  Ga.  293,  is  cited  with  approval.  The  court  further  say: 
"These  principles  will  be  found  in  2  East  Pleas  to  the 
Crown,  714  to  736,  and  in  2  Russell  on  Crimes,  page  117 
et  seq.  The  presumption  is  that  the  court  below  gave  them 
to  the  jury,  and  that  the  jury  found  that  the  money  was 
extorted  from  the  prosecutor  by  violence  on  a  charge  of 
gambling  and  not  by  the  mere  fear  of  a  criminal  prosecu- 
tion for  that  offense.  If  the  jury  so  found,  and  there  is 
evidence  of  violence  sufficient  to  support  the  finding,  then 
under  the  decision  in  Long  v.  State,  12  Ga.  293,  the  verdict 
is  not  contrary  to  the  law  and  evidence.  What  violence 
is  proved?  The  prosecutor  was  seized,  shoved  and  held 
against  the  wall,  and  threatened  to  be  taken  to  jail,  and 
this  money  was  extorted  from  him.  True,  he  did  say  he 
paid  it  to  keep  from  going  to  jail  and  he  did  not  want  to  be 
bothered.  But  the  jury  might  well  have  concluded,  that 
whilst  the  ^"^^  fear  of  the  jail  did  not  enter  into  the  rea- 
son of  his  delivery  of  the  money,  the  violence  of  the  de- 
fendant, the  seizure  by  the  collar  and  pressing  him  against 
the  wall,  contributed  largely  to  it,  and  made  a  considerable 
part  of  that  bother  in  which  the  poor  country  darkey  was 
involved  when  in  the  clutches  of  these  town  sharks.  While 
the  mere  arrest  of  him  with  the  threat  to  take  him  to  jail 
would  not  suffice  alone  to  make  a  case  of  robbery,  yet  ac- 
companied  by  the    ill-usage  and   violence  of   seizure,  push- 
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ing  and  holding,  it  does,  according  to  Long  v.  State,  make 
such  a  ease."  And  see  "Williams  v.  State,  51  Neb.  711,  71 
N.  W.  729. 

Now,  what  are  the  facts  of  this  case  as  bearing  on  the 
question  of  violence?  It  will  be  taken  for  granted  that 
the  appellant  and  Finley  had  a  right  to  arrest  prosecutor 
for  drunkenness  on  the  streets  of  Denison,  and  they  had 
a  right  to  take  him  to  jail.  And  it  may  be  conceded  they 
had  a  right  to  search  him  for  weapons  or  instruments  he 
might  use  in  accomplishing  an  escape.  It  may  be  doubtful, 
however,  if  the  prisoner  objects,  or  without  consent,  an  of- 
ficer has  any  right  to  take  from  a  prisoner  valuables  which 
are  not  weapons,  or  may  not  be  used  in  accomplishing  an 
escape.  Still,  conceding  that  they  had  this  right  to  take 
from  the  prosecutor  his  money,  for  the  purpose  of  keep- 
ing it  in  safe  custody  against  the  time  when  he  might  be 
enlarged,  if  they  had  the  intent  at  the  time  they  found 
any  money  or  valuables  on  him  to  take  it,  and  they  used 
force  to  make  the  search,  then  we  understand  they  cannot 
avail  themselves  of  the  right  to  search  in  order  to  defeat 
the  prosecution.  They  took  the  prisoner  in  hand  after 
they  got  him  in  jail.  They  did  not  ask  him  to  consent  to 
be  searched.  According  to  the  testimony,  they  rudely 
backed  him  up  against  the  wall  and  held  his  hands  up, 
while  one  of  them  thrust  his  hands  into  his  pocket,  and 
extracted  his  money.  Was  this  sufficient  force?  We  hold, 
under  the  authorities  above  cited,  that  it  was.  No  consent 
was  given  to  the  search.  In  order  to  make  the  search  ef- 
fective, they  forced  him  against  the  wall,  used  violence  in 
holding  his  hands  above  his  head  against  the  wall,  and  then 
took  his  money.  Did  they  have  the  present  intent  to  ap- 
propriate it  to  their  own  use  when  they  took  it?  The 
evidence  shows  that  almost  immediately  they  deposited  the 
whisky  and  fifty-five  cents  in  coin  which  they  got  from  the 
prosecutor,  with  the  jailer,  but  they  kept  the  thirty-eight 
dollars  in  currency.  If  there  was  violence,  in  a  case  of  this 
character  the  law  will  not  closely  scrutinize  the  degree. 
Here  two  guardians  of  the  public  welfare,  peace  officers,  take 
a  prisoner  in  charge.  He  is  powerless,  and  he  knows  it. 
The  least  effort  to  foil  them,  he  is  aware,  will  call  for  the 
use  of  greater  force  and  violence,  and  undoubtedly  his  ap- 
parent acquiescence  under  the  circumstances  was  superin- 
duced by  his  surroundings.     As  was  said  in  Bussey  v.  State, 
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71  Ga.  100,  51  Am.  Eep.  256,  "Whilst  this  court  will  rule 
the  law  as  it  understands  it,  it  will  not  strain  it  one  jot  or 
tittle,  to  shield  the  perpetrator  of  such  an  outrage." 

Appellant  assigns  as  error  the  action  of  the  court  in  its 
charge  to  the  jury  and  in  refusing  to  give  a  number  of 
special  requested  instructions.  "We  have  examined  the 
charge  of  the  court,  and  it  is  in  ^''^  accordance  with  the 
principles  hereinbefore  discussed ;  and  in  so  far  as  the  special 
charges  asked  announce  the  same  principles  they  were  not 
called  for.  Special  charges  which  contravened  the  prin- 
ciples contained  in  the  charge  and  which  have  been  hereto- 
fore discussed  in  this  opinion,  were  not  the  law;  and  the 
court  did  not  err  in  refusing  to  give  them. 

Appellant  excepted  to  the  court  receiving  in  evidence  a 
written  memorandum  preserved  by  Rich  at  the  time  he  gave 
the  currency  bills  to  prosecutor,  of  the  numbers  and  denom- 
inations of  said  bills.  The  witness  used  this  memorandum. 
He  stated  he  took  it  at  the  time,  and  that  it  was  correct. 
We  do  not  believe  there  was  any  error  in  the  admission 
of  this  memorandum  under  the  circumstances  in  which  it 
was  done.  However,  aside  from  this,  the  bills  were  abun- 
dantly identified  as  those  taken  from  the  prosecutor.  The 
admission  of  the  paper,  if  erroneous,  would  not  constitute 
reversible  error. 

There  being  no  errors  in  the  record,  the  judgment  is  af- 
firmed. 


The  Effect  of  Consent  to  a  Crime  by  the  person  in-jured  thereby  is  con- 
sidered in  the  notes  to  State  v.  Hull,  72  Am.  St.  Bep.  700;  Thompson 
V.  State,  81  Am.  Dec.  365;  People  v.  Miller,  88  Am.  St.  Eep.  597.  For 
subsequent  cases  on  the  consent  of  the  owner  of  property  to  the 
larceny  or  burglary  thereof,  see  Bird  v.  State,  49  Tex.  Cr.  Rep.  96, 
post,  p.  803,  and  cases  cited  in  the  cross-reference  note  thereto. 
Am.  St.  Eep.,  Vol.  122—49 
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SADLER  V.  STATE. 
[48  Tex.  Cr.  Rep.  507,  89  S.  W.  974.] 

C3IIIMINAL  LAW — Keeping  Saloon  Open  on  Election  Day, — 

Failure  to  give  notice  of  an  election  as  required  by  law,  whou  the 
election  is  held  under  the  forms  of  law,  is  no  defense  to  the  crime  of 
keeping  open  a  saloon  on  election  day.     (p.  770.) 

CBIMINAL  LAW — Keeping  Saloon  Open  on  Election  Day. — 
The  fact  that  an  election  is  voidable  because  of  irregularities  therein 
is  no  defense  to  the  crime  of  keeping  open  a  saloon  on  election  day. 
(p.  770.) 

Dillard  &  Word  and  C.  M.  Cureton,  for  the  appellant. 
H.  Martin,  assistant  attorney  general,  for  the  state. 

«»8  BROOKS,  J.  This  is  a  conviction  for  unlawfully 
keeping  open  a  saloon  on  election  day.  The  election  M'^as 
held  in  order  to  elect  trustees  for  the  independent  school 
district  of  Velley  Mills,  by  virtue  of  article  185,  Penal  Code. 

Appellant  insists  that  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence  is  this,  that  there  was  a  failure  to 
give  a  legal  notice  of  the  election,  as  required  by  law,  al- 
though the  election  was  held  under  the  forms  of  the  law. 
The  law  requires  the  notice  for  such  election  to  be  posted 
in  three  public  places.  This  character  of  notice  was  not 
given,  but  the  notice  was  published  in  a  newspaper.  To 
support  appellant's  contention  he  cites  us  to  Neimann  v. 
State  (Tex.  Cr.  Rep.),  74  S.  W.  558;  Miller  v.  State,  44  S. 
W.  99,  69  S.  W.  522 ;  Renter  v.  State,  43  Tex.  Cr.  Rep.  572, 
67  S.  W.  505.  The  cases  cited  appear  to  support  appellant's 
contention.  However,  an  examination  of  these  authorities 
shows  that  all  of  said  cases  hold,  a  void  election  can  be 
urged  as  defense  against  a  prosecution  of  the  character 
here  under  consideration.  This  election  is  not  void,  but 
merely  voidable;  that  is,  there  are  mere  irregularities  in  the 
election.  Where  this  is  the  case,  the  same  will  not  be  a  de- 
fense for  keeping  open  a  saloon  on  election  day:  See  Cooper 
V.  State,  26  Tex.  App.  575,  10  S.  W.  216;  »<>»  Janks  v.  State, 
29  Tex.  App.  233,  15  S.  W.  815 ;  and  Geib  v.  State,  31  Tex. 
Cr.  Rep.  514,  21  S.  W.  190.  All  of  these  authorities  cited 
hold,  that  where  the  election  is  under  the  usual  forms  of 
law,  mere  irregularities  will  not  vitiate  the  election,  and 
authorize  the  conviction  of  appellant  for  keeping  open  a 
saloon  on  election  day.    The  election  here  under  considera- 
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tion  being  merely  irregular,  we  do  not  think  appellant's 
defense  is  meritorious,  and  the  judgment  is  afi&rmed. 

Under  a  Statute  Making  the  Giving  Away  of  Liquor  on  an  Election 
day  a  misdemeanor,  it  is  no  defense  that  the  giving  away  of  the  liquor 
on  iuch  day  has  no  connection  with  or  reference  to  the  election  then 
being  held:  Wolf  v.  State,  59  Ark.  297,  43  Am.  St.  Rep.  34. 

On  what  Irregularities  will  Avoid  Elections,  see  the  note  to  Patton  t. 
Watkins,  90  Am.  St.  Bep.  48. 


ALEXANDER  v.  STATE. 

[48  Tex.  Cr.  Eep.  531,  89  S.  W.  642.] 

BTTEGLAEY — Servant — Conspiracy. — ^If  the  accused  and  the 
servant  of  the  owner  of  a  house  enter  into  a  conspiracy  or  agreement 
under  which  the  servant  is  to  enter  such  house,  and  take  personal 
property  of  the  owner  therefrom,  to  be  given  to  the  accused  in  pay- 
ment of  a  debt,  and  the  servant  carries  out  such  agreement  and  enters 
the  house  by  turning  the  latch  and  opening  a  closed  door,  when  the 
accused  is  present,  the  transaction  constitutes  a  "breaking"  and  the 
accused  is  guilty  of  burglary,     (p.  772.) 

Rector  &  Watson,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

«32  DAVIDSON,  P.  J.  The  evidence  shows  that  the  al- 
leged burglary  was  committed  by  entering  a  bath-house, 
and  taking  therefrom  some  pork.  Appellant  and  Brooks 
had  slaughtered  the  hog  and  stored  it  in  the  bath-house  on 
the  14th ;  the  burglary  having  occurred  on  the  night  of  the 
16th.  The  facts  are  practically  undisputed  that  the  house 
was  closed,  and  was  entered  by  turning  the  latch  and  open- 
ing the  door.  The  meat  was  found  the  morning  of  the  17th 
in  a  crib  in  the  possession  of  appellant,  hidden  under  some 
cane.  Appellant  was  arrested,  made  his  escape,  and  was 
again  arrested  and  placed  in  jail.  While  under  arrest  he 
made  a  statement  to  the  sheriff  in  substance  that  while  he 
and  Brooks  slaughtered  the  hog  and  put  it  away.  Brooks 
was  to  get  some  of  the  meat  from  the  house  and  turn  it 
over  to  appellant.  That  on  the  night  of  the  16th  he  and 
Brooks  were  at  the  house,  Brooks  entered  it,  got  the  meat 
and  gave  it  to  him.  Defendant  took  the  stand  in  his  own 
behalf,  and  testified,  in  substance,  that  Brooks  stole  the 
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meat  and  brought  it  to  him  in  payment  of  a  small  debt. 
Brooks  was  a  servant  of  the  alleged  owner,  Dowdy,  and 
had  been  in  his  employ  for  four  or  five  years,  and  had  a 
general  authority  to  enter  the  house  burglarized.  The  court 
charged  the  jury,  in  substance,  that  if  appellant  and  Brooks 
entered  into  a  conspiracy  or  agreement  by  which  Brooks 
was  to  get  the  meat  out  of  the  house,  appellant  being  pres- 
ent at  the  time  of  entering  the  house,  it  would  constitute 
an  entry  by  breaking,  and  the  burglary  would  be  complete. 
Exception  is  reserved  to  the  charge,  because  the  court  failed 
to  instruct  the  jury  that  Brooks  being  a  domestic  servant, 
this  entry  would  be  by  fraud  and  not  by  breaking.  The  case 
seems  to  have  been  fought  out  practically  along  this  line. 
We  deem  it  unnecessary  to  enter  into  a  discussion  of  this 
question,  as  it  was  fully  discussed  and  adjudicated  in  a  very 
strong  opinion,  written  by  Judge  Hurt,  in  Neiderluck  v. 
State,  23  Tex.  App.  38,  3  S.  W.  573,  and  decided  adversely 
to  appellant's  contention. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


One  mfiy  be  Guilty  of  Larceny  from  the  House  if  he  procures  an  infant 
to  enter  a  house  to  take  goods  therefrom,  and  then  receives  them:  Eice 
V.  State,  118  Ga.  48,  98  Am.  St.  Bep.  99. 


SANCHEZ  V.  STATE. 

[48  Tex.  Cr.  Eep.  591,  90  S.  W.  641.] 

CBIMINAL  LAW — Consent  to  Crime  as  Defense. — On  a  trial 
for  cattle  theft,  the  facts  that  the  prosecuting  witness,  with  the 
knowledge  and  consent  of  peace  officers  and  to  detect  the  accused  in 
the  theft,  joined  him,  at  his  request,  and  with  the  consent  of  the 
owner  of  the  cattle,  in  their  theft,  in  so  far  as  the  prosecuting  wit- 
ness was  concerned,  constitute  no  defense,     (p.  773.) 

PRACTICE — Admission  of  Evidence — ^Withdrawal  from  Jury. — 
Error  in  the  admission  of  evidence  is  cured  by  afterward  withdraw- 
ing and  excluding  it  from  consideration  by  the  jury.     (p.  774.) 

APPEAL — Defective  Bill  of  Exceptions. — If  the  bill  of  ex- 
ceptions to  the  admission  of  certain  evidence  is  defective  in  not 
showing  the  environment  surrounding  the  admission  thereof,  error 
in  admitting  it  cannot  be  considered  on  appeal,     (p.  774.) 

CBIMINAL  LAW — Accomplice — ConSfent  to  Crime. — If  the 
prosecuting  witness  in  the  trial  of  theft  of  cattle  had  the  consent  of 
the  owner  thereof  to  join  in  the  theft,  this  constituted  him  merely 
ft  detective,  and  not  an  accomplice,     (p.  774.) 
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A.  G.  Wilcox  and  M.  W.  Stanton,  for  the  appellant. 
H.  Martin,  assistant  attorney  general,  for  the  state. 

*»2  BROOKS,  J.  Appellant  was  convicted  of  the  theft 
of  nine  head  of  cattle.  The  proof  shows  that  W.  H.  Broad- 
dus  was  the  special  owner  of  the  cattle  at  the  date  of  the 
alleged  theft,  the  same  being  under  his  care,  control  and 
management.  The  record  shows  that  prosecutor  and  the 
peace  officers  at  El  Paso  had  been  informed  and  believed 
that  certain  parties  were  stealing  cattle  from  prosecutor's 
ranch,  which  was  situated  near  the  city  of  El  Paso.  Pros- 
ecutor and  officers  had  offered  a  reward  for  the  detection  of 
the  thief  or  thieves.  Appellant  was  found  in  possession  of 
the  cattle  in  question,  immediately  after  they  were  stolen, 
near  the  city  of  El  Paso.  The  state  introduced  Roman 
Galindo,  who  testified  that  he  participated  with  appellant 
in  the  taking  of  the  cattle ;  that  appellant  had  agreed  with 
him  to  steal  said  cattle;  that  at  the  request  of  appellant, 
and  with  the  knowledge  and  consent  of  the  officers  he  acted 
in  the  transaction.  However,  he  denies  he  persuaded  ap- 
pellant to  steal  the  cattle.  He  testified,  and  is  corroborated 
in  the  statement,  that  he  was  acting  with  the  knowledge 
and  consent  of  the  peace  officers;  that  his  only  purpose  in 
doing  what  he  did  was  to  detect  appellant  in  the  theft  and 
expose  him  to  the  law.  Appellant  in  his  testimony  admit- 
ted the  theft,  but  claimed  that  ^^^  Galindo  persuaded  him 
to  commit  it.  His  own  testimony  establishes  a  complete 
case  of  theft.  Upon  this  testimony  he  predicates  the  de- 
fense, that,  if  the  cattle  were  taken,  with  the  express  or 
implied  consent  of  the  owner,  that  he  would  not  be  guilty; 
that  Galindo,  having  the  consent  of  the  owner  to  take  the 
cattle  and  persuaded  him  to  take  the  cattle,  he  would  not  be 
guilty  of  theft.  The  court  charged  this  defense,  as  an- 
nounced in  McGee  v.  State  (Tex.  Cr.  Rep.),  66  S.  W.  562. 

By  bills  numbers  2,  3,  and  4,  appellant  complains  of  the 
admission  of  testimony  showing  that  preparation  had  been 
made  by  the  officer  and  the  owner  of  the  cattle  to  detect 
the  thief.  This  testimony  was,  by  written  instructions  in 
the  main  charge  of  the  court,  excluded  from  the  considera- 
tion of  the  jury.  This  cured  any  possible  error  there  might 
have  been  in  its  admission.  Ag  stated  above,  appellant  ad- 
mitted that  he  went  into  the  conspiracy  with  Galindo  to 
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steal  these  cattle;  that  he  intended  to  take  them  across 
the  river  and  butcher  them.  So,  we  see  no  injury  to  ap- 
pellant in  this  regard. 

Bill  number  5  shows  that  the  state  was  permitted  to  prove 
that  appellant's  father  in  law  was  engaged  in  selling  fresh 
meat.  The  bill  is  defective  in  not  showing  the  environ- 
ments surrounding  the  admission  of  this  testimony.  Were 
ve  permitted  to  refer  to  the  statement  of  facts,  it  appears 
that  the  testimony  was  pertinent. 

He  complains  of  the  court's  failure  to  charge  on  the  law 
applicable  to  accomplice's  testimony,  in  view  of  the  fact, 
as  appellant  insists,  that  Galindo  was  an  accomplice.  We 
do  not  think  the  evidence  shows  he  was  an  accomplice,  but 
conclusively  shows  he  was  merely  a  detective:  Allison  v. 
State,  14  Tex.  App.  122.  Even  conceding  Galindo  was  an 
accomplice,  it  certainly  would  have  been  harmless  error  in 
this  case  for  the  court  to  refuse  to  charge  thereon,  in  view 
of  the  testimony  of  appellant  offered  in  defense  of  the  theft. 
And  in  view  of  the  further  fact  that  the  court  charged  as 
favorably  as  appellant  could  ask  upon  the  question  of  the 
consent  of  the  owner  to  the  taking  of  the  cattle.  Certainly 
if  the  owner  consented  to  the  taking  of  the  cattle  as  in- 
dicated in  the  charge,  appellant  would  not  be  guilty.  This 
matter  was  very  thoroughly  submitted  in  the  main  charge. 
His  testimony  shows  every  allegation  of  the  indictment  to 
be  true;  that  he  did  go  in  with  Galindo  and  assist  in  the 
commission  of  this  crime. 

It  is  further  shown  by  bill  of  exceptions  that  state 's  coun- 
sel made  a  statement  to  the  jury  of  the  nature  of  the  case. 
This  is  authorized  by  the  statute.  Furthermore  any  state- 
ment made  which  was  injurious  to  appellant  is  not  specified, 
and  we  do  not  see  how  he  was  injured. 

We  have  reviewed  appellant's  various  assignments  of  er- 
ror, and  in  our  opinion  there  is  no  error  in  this  record. 

The  judgment  is  affirmed. 

Davidson,  Presiding  Judge,  absent. 


The  Consent  of  the  Owner  of  Property  to  the  burglary  or  larceny 
thereof,  as  a  defense  to  the  crime,  is  discussed  in  the  notes  to  State 
V.  Hull,  72  Am.  St.  Eep.  700;  People  v.  Miller,  88  Am.  St.  Eep.  597. 
See,  too,  Bird  v.  State,  49  Tex.  Cr.  Eep.  96,  post,  p.  803;  Tones  v. 
State,  48  Tex.  Cr.  Eep.  363,  ante,  p.  759.     The  feigned  assistance  of 
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a  detective  in  a  burglary  is  no  defense  to  his  associate,  if  the  latter 
does  every  act  essential  to  the  crime;  but  what  is  done  by  the  de- 
tective cannot  be  charged  to  the  burglar,  for  the  two  are  not  acting 
together  for  a  common  purpose:  State  v.  Currie,  13  N.  Dak.  655,  112 
Am.  St.  Eep.  687. 


EX  PARTE  DAVIS. 

[48  Tex.  Cr.  Eep.  644,  89  S.  W.  978.] 

HABEAS  CORPUS — Former  Acquittal— Violation  of  Constitu- 
tion.— Habeas  corpus  will  lie  to  prevent  the  violation  of  a  constitu- 
tional provision  that  no  person  shall  be  again  put  upon  trial  for  the 
same  offense  after  a  verdict  of  not  guilty  in  a  court  of  competent 
jurisdiction,     (p.  776.) 

HABEAS  CORPUS — Former  Acquittal — Jurisdiction. — ^If  a 
murder  is  committed  near  a  county  line,  a  person  who  has  been  ac- 
quitted thereof  in  one  county  by  a  court  of  competent  jurisdiction 
cannot  be  again  tried  for  the  same  offense  in  an  adjoining  county, 
although  such  crime  was  committed  in  the  last-named  county,  and  in 
such  case  accused  is  entitled  to  be  discharged  under  a  writ  of  habeas 
corpus,     (p.  777.) 

Snodgrass  &  Dibrell,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

o«  HENDERSON,  J.  This  is  an  original  application  for 
the  writ  of  habeas  corpus  before  this  court  for  the  release 
of  applicant,  who  stands  charged  with  the  offense  of  mur- 
der in  Nolan  County.  The  following  are  the  admitted  facts : 
That  relator  killed  A.  P.  Smith,  on  or  about  July  29,  1904. 
The  homicide  was  committed  near  the  county  line  between 
Coke  and  Nolan  counties.  On  September  23,  1904,  the  grand 
jury  of  Coke  county  indicted  relator  for  the  alleged  mur- 
der of  deceased,  the  venue  being  charged  in  Coke  county. 
Thereafter  on  November  17,  1904,  the  grand  jury  of  Nolan 
county  indicted  relator  for  said  alleged  murder,  alleging 
the  venue  in  Nolan  county.  Thereafter  on  February  27, 
1905,  relator  was  duly  arraigned  and  tried  in  the  district 
court  of  Coke  county,  and  was  upon  said  trial  by  the  jury 
of  Gbke  county  acquitted  of  the  offense  charged  in  said 
indictment.  A  judgment  of  not  guilty  was  rendered  upon 
said  verdict.  On  the  trial  the  question  of  venue  was  made 
an  issue  in  said  case.  Appellant  at  the  outset  controverted 
the  same,  and  the  proof  tended  to  show  that  the  homicide 
was  committed  in  Nolan  county,  but  within  four  hundred 
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yards  of  the  Coke  county  line.  After  contesting  said  ques- 
tion of  venue,  the  relator  is  shown  to  have  withdra\vn  his 
opposition  to  the  same,  and  conceded  the  jurisdiction  of 
the  court.  A  formal  and  legal  judgment  was  properly  en- 
tered on  the  verdict  of  the  jury  acquitting  defendant.  It 
is  further  shown  that  thereafter,  to  wit:  At  the  April  term 
of  the  district  court  of  Nolan  county,  relator,  being  under 
arrest  in  Nolan  county  for  said  homicide,  was  again  brought 
to  trial.  Relator  objected  to  his  being  tried,  and  pleaded 
his  former  acquittal  in  the  district  court  of  Coke  county  as 
a  bar  to  his  further  prosecution  in  the  district  court  of 
Nolan  county.  However,  the  court  forced  him  to  trial,  but 
submitted  his  plea  to  the  jury,  with  instructions  to  find  re- 
lator not  guilty  if  the  homicide  occurred  within  four  hun- 
dred yards  of  the  Coke  county  line,  but  to  disregard  the  ac- 
quittal in  Coke  county  and  inquire  into  the  merits  of  the 
case,  if  the  killing  was  committed  in  Nolan  county  and  not 
within  four  hundred  yards  of  the  Coke  county  line.  On 
the  trial  the  evidence  tended  strongly  to  show  that  the  al- 
leged murder  was  committed  in  Nolan  county  at  a  place 
more  than  four  hundred  yards  from  the  line  of  Coke  county. 
The  trial  resulted  in  a  conviction  of  murder  in  the  second 
degree,  but  the  verdict  was  set  aside  on  account  of  the 
misconduct  of  the  jury.  Relator  is  confined  in  the  jail 
**®  of  Nolan  county  to  await  the  further  action  of  the  dis- 
trict court  of  said  county.  It  is  alleged  that  the  judge  and 
district  attorney  of  said  district  court  of  Nolan  county  will 
put  relator  upon  trial  in  said  case  at  the  next  term  of  said 
court.  The  question  presented  for  our  consideration  is.  Does 
the  verdict  and  judgment  of  acquittal,  rendered  in  the  dis- 
trict court  of  Coke  county,  exonerate  relator  from  further 
prosecution  in  the  district  court  of  Nolan  county  for  the 
same  offense? 

In  the  first  place,  the  jurisdiction  of  this  court  to  inter- 
fere by  writ  of  habeas  corpus  is  questioned,  it  being  insisted 
that  applicant  can  fully  protect  his  rights  by  an  appeal. 
Section  14,  Bill  of  Rights,  provides  as  follows:  "No  person 
for  the  same  offense  shall  be  twice  put  in  jeopardy  of  life 
or  liberty;  nor  shall  a  person  be  again  put  upon  trial  for 
the  same  offense  after  a  verdict  of  not  guilty  in  a  court  of 
competent  jurisdiction."  This  provision  would  seem  to 
make  a  distinction  between  jeopardy  and  a  verdict  of  not 
guilty  in   a  court'  of   competent  jurisdiction.    As  to   the 
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latter,  the  language  is  emphatic :  that  if  the  person  has  once 
been  put  upon  trial  for  the  same  offense  and  acquitted,  in 
a  court  of  competent  jurisdiction,  he  shall  not  be  put  upon 
trial  again  for  said  offense.  The  only  way  we  know  to  avoid 
a  second  trial,  where  the  lower  court  is  proceeding  with  said 
trial,  is  to  interpose  the  writ  of  habeas  corpus ;  and  the  stat- 
utes and  our  decision  give  us  great  latitude  in  the  issuance 
of  such  writ :  Ex  parte  Degener,  30  Tex.  App.  566,  17  S.  W. 
nil;  Ex  parte  Kearby,  35  Tex.  Cr.  Rep.  634,  34  S.  W.  962. 
We  accordingly  hold  that  we  have  the  right  to  inquire  aa 
to  applicant's  alleged  illegal  restraint  under  the  writ  of 
habeas  corpus. 

Can  applicant  be  again  tried  for  the  offense  of  which  he 
was  acquitted  in  Coke  county,  in  Nolan  county?  This  in- 
volves the  question  as  to  whether  or  not  the  Coke  county 
district  court  was  a  court  of  competent  jurisdiction  to  try 
said  offense.  We  are  inclined  to  the  view  that  by  the  ex- 
pression, "court  of  competent  jurisdiction"  as  here  used,  is 
meant  a  court  that  has  jurisdiction  of  said  offense;  that  is, 
a  court  authorized  to  take  jurisdiction  of  the  offense  of 
murder,  and  that  could  have  taken  jurisdiction  of  this  mur- 
der under  any  circumstances.  We  do  not  understand  that 
there  was  any  fraud  in  the  exercise  of  jurisdiction  by  the 
district  court  of  Coke  county,  even  if  it  be  conceded,  which 
is  at  least  doubtful,  that  the  district  court  and  the  officers 
thereof,  could  be  charged  with  fraud  in  assuming  jurisdic- 
tion. The  state  is  the  actor  in  bringing  about  indictments 
for  offenses  and  in  trying  parties  therefor.  Only  in  mis- 
demeanors, where  there  is  no  information,  is  it  presumed 
that  a  person  may  voluntarily  submit  himself  to  the  juris- 
diction of  the  court ;  and  so  practice  a  fraud  on  the  tribunal. 
In  such  cases  it  is  provided  by  statute  that  he  can  be  tried 
for  a  higher  grade  of  offense  than  that  for  which  he  was 
convicted.  As  stated,  it  does  not  appear  that  there  was  any- 
thing tending  to  show  fraud  on  the  part  of  the  tribunal  in 
Coke  county,  where  the  indictment  was  found,  and  the  re- 
lator brought  to  trial.  The  proceedings  appear  to  have  been 
**'^  regular.  Applicant  contested  the  venue,  but  after  proof 
was  submitted,  showing  the  offense  occurred  within  four 
hundred  yards  of  the  Coke  county  line,  he  withdrew  his  op- 
position and  conceded  the  venue.  Now,  if  relator  had  been 
convicted,  instead  of  acquitted,  and  he  had  appealed,  and 
the  proceedings  appeared  to  be  regular  and  the  judgment- 
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affirmed  by  this  court,  could  he  by  any  means  relieve  himself 
of  the  judgment  of  conviction.  Under  all  the  authorities 
he  would  be  considered  in  jeopardy,  and  would  have  been 
compelled  to  abide  the  judgment  of  the  court,  notwithstand- 
ing he  might  subsequently  be  able  to  show  very  clearly  that 
the  homicide  occurred  four  hundred  yards  beyond  the  county 
line.  Here,  however,  there  was  an  acquittal,  and  the  stat- 
ute parsed  in  consonance  with  the  constitutional  provision 
provides  that  where  he  is  acquitted,  though  the  proceedings 
be  irregular,  he  cannot  again  be  tried  for  the  same  offense. 

In  Ex  parte  Moore,  46  Tex.  Cr.  Rep.  417,  80  S.  W.  620,  10 
Tex.  Ct.  Rep.  505,  it  was  held  by  this  court  that  where  the 
venue  in  a  murder  case  was  erroneously  transferred  from 
Lamar  to  Fannin  county,  relator  in  that  case  reserving  his 
exception,  and  the  case  was  subsequently  tried  in  Fannin 
county,  and  relator  there  acquitted  of  murder  in  the  first 
degree,  that  when  the  case  was  afterward  retransferred  to 
Lamar  county,  he  could  not  again  be  put  upon  trial  for  mur- 
der in  the  first  degree,  having  been  acquitted  of  that  offense. 
There  is  no  question  that  the  change  of  venue  here  was  er- 
roneous, and  irregular,  sufficiently  so  to  reverse  the  case; 
yet  an  acquittal  would  operate  as  a  bar,  notwithstanding 
the  Fannin  court  had  not  regularly  acquired  jurisdiction. 
It  was  a  court  of  competent  jurisdiction  to  try  said  offense 
and  under  some  circumstances  could  have  tried  it. 

In  Mixon  v.  State,  35  Tex.  Cr.  Rep.  458,  34  S.  W.  290, 
under  an  indictment  charging  appellant  with  murder,  he 
was  convicted  of  manslaughter.  It  was  held  that  the  in- 
dictment was  void  and  would  not  sustain  the  conviction. 
Still  it  was  ruled  that  having  been  acquitted  of  the  offense 
of  murder,  either  of  the  first  or  second  degree,  he  could  not 
be  again  put  upon  trial  for  said  offenses.  In  that  connec- 
tion it  was  said:  "If  the  prosecution  has  once  placed  a  de- 
fendant upon  trial,  and  the  court  is  one  of  competent  juris- 
diction to  try  an  offense  of  the  character  charged,  and  a  jury 
has  once  rendered  a  verdict  of  not  guilty  as  to  said  offense, 
no  matter  how  irregular  the  procedure  may  have  been,  the 
state  can  never  again  place  the  defendant  upon  trial  for  that 
offense  of  which  he  had  been  acquitted.  Such  we  understand 
to  be  the  meaning  of  the  constitution,  and  such  the  provi- 
sions of  our  Code  of  Criminal  Procedure.  And  in  this  case, 
appellant  having  once  before  for  the  same  offense  been  put 
upon  trial,  and  ^he  jury  having  on  said  trial  rendered  a 
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verdict  of  manslaughter,  it  was,  as  we  have  seen,  a  com- 
plete acquittal  of  the  charge  of  murder  in  the  first  and  sec- 
ond degrees;  and  no  matter  how  defective  the  indictment 
was,  the  state  could  not  again  put  him  upon  trial  for  said 
offense  of  which  he  had  been  previously  acquitted." 

®^*  In  this  particular  case  on  the  trial  in  Coke  county,  the 
venue,  giving  the  court  jurisdiction,  was  proven;  and  the 
ease  regularly  tried  there  and  relator  acquitted  of  the  same 
murder  charged  against  him  in  Nolan  county,  and  on  which 
he  has  since  been  once  tried  and  which  the  district  court 
of  Nolan  county  again  seeks  to  put  him  upon  trial.  We  hold 
that,  under  the  circumstances  of  this  case,  it  cannot  be  done. 
For  the  state  to  subject  a  man  to  repeated  trials,  after  he 
has  been  acquitted,  in  different  counties,  where  the  homicide 
occurs  near  the  county  line,  it  occurs  to  us  would  be  not  only 
unjust  but  oppression. 

It  is  therefore  ordered  that  the  district  court  of  Nolan 
county  shall  not  again  put  relator  on  trial  for  said  homicide 
of  which  he  has  been  acquitted  in  Coke  county,  and  that  he 
be  finally  discharged. 


On  the  Identity  of  the  Ofenses  in  a  Plea  of  Former  Jeopardy,  see  the 
note  to  People  v.  McDaniela,  92  Am.  St.  Eep.  89. 

As  to  when  a  Prisoner  may  be  Released  on  Habeas  Corpus  after  judg- 
ment and  sentence,  see  Koepke  v.  Hill,  87  Am.  St.  Rep.  167.  As  to 
when  he  is  entitled  to  a  discharge  on  habeas  corpus  before  trial  and 
after  commitment,  see  the  note  to  State  v.  Smith,  100  Am.  St.  Eep.  29. 


GOLIGHTLY  v.  STATE. 

[49  Tex.  Cr.  Rep.  44,  90  S.  W.  26.] 

INTOXICATING  LIQUORS — Local  Option. — In  a  prosecution 
for  a  violation  of  a  local  option  liquor  law,  where  the  evidence  shows 
that  a  purchaser  asked  the  accused  for  an  order  blank  for  whisky, 
and  had  him  fill  it  out,  but  it  is  not  clearly  shown  that  the  accused 
was  the  agent  for  a  liquor  house,  he  is  entitled  to  an  instruction  that 
if  he  was  representing  the  purchaser  in  making  the  order,  and  not 
acting  as  agent  for  the  liquor  house,  he  was  not  guilty,     (p.  781.) 

INTOXICATING  LIQUORS— Place  of  Sale.— If  an  agent  for 
a  liquor  house  takes  a  written  C.  O.  D.  order  for  liquor,  the  sale  is 
consummated  at  the  place  of  shipment,  and  not  at  the  place  of  des- 
tination, although  there  is  an  oral  agreement  that  the  purchaser  need 
not  accept  the  liquor,  and  that  the  title  shall  remain  in  the  seller 
until  the  liquor  is  paid  for.     (p.  781.) 
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Perkins  &  Emanuel,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

*^  DAVIDSON,  P.  J.  This  is  a  local  option  conviction. 
The  state's  case  is  predicated  upon  the  evidence  of  the  al- 
leged purchaser,  Garner.  By  him  it  was  substantially  shown 
that  he  and  appellant  were  at  the  depot  at  Ponta,  Cherokee 
county,  November,  1904.  He  asked  appellant  if  he  had  any 
order  blanks  for  whisky.  Appellant  replied,  he  thought  so, 
and  told  witness  to  look  in  his  (appellant's)  grip,  just  in- 
side the  depot,  and  see  if  he  could  find  any.  Witness  looked, 
and  found  an  order,  brought  it  to  appellant,  and  asked  him 
to  fill  it  out.  Appellant  asked  him  what  kind  of  whisky 
he  wanted,  and  how  much  he  wanted  to  pay  for  it.  He 
was  told  by  witness  that  he  wanted  whisky  that  would  cost 
three  dollars  and  fifty  cents  and  four  dollars,  and  the  kind. 
This  order  blank  contained  a  list  of  the  kinds  and  prices  of 
whisky.  It  was  filled  out  and  witness  signed  it  by  his  mark, 
being  unable  to  write.  He  informed  appellant  that  he  did 
not  have  the  money  then  to  pay  for  it,  and  was  told  that 
it  was  all  right ;  that  it  would  be  sent  C.  0,  D.  and  he  would 
not  have  to  pay  for  it  until  it  came;  and  that  he  would 
not  have  to  take  it  out,  unless  he  wanted  to.  It  was  under- 
stood between  them  that  the  whisky  was  to  be  shipped 
C.  O.  D.  at  Ponta,  Cherokee  county,  and  was  not  to  be  the 
whisky  of  witness  until  paid  for.  Witness  testified  that 
he  would  not  have  to  pay  for  it  if  it  had  been  lost.  In  a 
few  days  he  received  the  C.  0.  D.  package  of  whisky  at 
Ponta.  He  further  testified  that  appellant  did  not  tell  him 
he  was  working  for  any  saloon  in  Texas;  did  not  come  to 
him  and  ask  him  to  order  any  whisky;  but  witness  went 
to  appellant,  called  him  to  fill  out  the  order,  and  the  reason 
assigned  for  doing  this  was  because  he  could  neither  read 
nor  write.  Witness  said  he  heard  that  appellant  was  work- 
ing for  a  saloon,  but  that  appellant  did  not  tell  him  so. 
Witness  took  the  order  and  mailed  it  himself,  and  paid  the 
express  charges  on  the  whisky. 

The  state  then  introduced  Woodall,  who  testified  that  ap- 
pellant had  been  working  for  a  liquor  house,  at  Athens, 
and  had  induced  Woodall  to  go  into  the  employment  of  said 
liquor  house.  Through  this  witness  the  state  introduced 
a  C.  O.  D.  order  blank  on  John  Hogan  &  Co.,  at  Athens, 
Texas,  which  is  in  the  usual  form  of  C.  0.  D.  order  blanks. 
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It  provides,  among  other  things,  as  follows:  ""We  will  ship 
goods  C.  0.  D.  to  points  that  have  express  oflfices.  "Where 
there  is  no  express  office,  money  must  accompany  the  order." 
And  further,  "We  pay  express  charges  on  orders  amounting 
to  one  gallon  or  more,  if  not  over  one  hundred  miles." 

There  are  several  questions  presented  for  review,  more  or 
less  important,  but  we  will  not  discuss  all  of  them.  One 
of  the  issues  raised  by  this  testimony  is.  Was  appellant  in 
this  transaction  representing  some  liquor  house,  in  taking 
the  order,  or  was  he  the  agent  of  Garner  in  filling  out  the 
order  for  Garner  to  send  to  some  house?  Appellant  asked 
a  charge  to  the  effect  that  if  he  was  representing  Garner  in 
making  out  the  order,  and  assisted  him  in  making  the  order, 
and  not  representing  the  liquor  house,  he  would  not  be 
guilt}',  even  if  the  sale  ■**  occurred  in  Cherokee  county.  We 
think  this  charge  should  have  been  given.  It  will  be  ob- 
served that  the  state  fails  to  prove,  except  inferentially 
through  witness  Woodall,  that  appellant  had  ever  repre- 
sented any  liquor  house.  The  evidence  in  this  connection 
fails  to  show  positively  that  at  the  time  the  order  was  taken 
he  was  in  the  employ  of  John  Hogan  &  Company,  or  any 
other  liquor  house.  Appellant  is  entitled  to  the  doubt  on 
the  testimony. 

But  a  more  serious  question  arises,  that  is,  the  contention 
that  the  sale  was  in  Cherokee  county.  If  appellant  was 
representing  a  liquor  house,  and  had  taken  a  C.  O.  D.  order, 
after  the  conversation  between  himself  and  Garner,  the  in- 
strument in  writing  formed  or  would  constitute  the  con- 
tract. The  terms  of  this  instrument  could  not  be  changed 
by  previous  conversation  or  oral  testimony,  unless  for  fraud 
or  mistake.  As  we  understand  the  facts,  the  order  intro- 
duced in  evidence,  even  if  appellant  was  representing  John 
Hogan  &  Co.,  was  of  that  character  which  constituted  a 
sale  at  the  point  of  shipment  and  not  at  the  point  of  destina- 
tion :  Sims  V.  State  (Tex.  Cr.  Rep.),  86  S.  W.  1019,  13  Tex. 
Ct.  Rep.  152;  Keller  v.  State  (Tex.  Cr.  Rep.),  87  S.  W.  669, 
13  Tex.  Ct.  Rep.  264,  and  other  authorities  bearing  on  this 
queortion  too  numerous  to  mention;  Wright  v.  State,  48  Tex. 
Cr.  Rep.  613,  90  S.  W.  36. 

We  do  not  believe  this  case  comes  within  the  rule  laid 
down  in  Bogle  v.  State,  42  Tex.  Cr.  Rep.  389,  55  S.  W.  830, 
as  contended  by  the  state.  That  was  not  a  C.  0.  D,  ship- 
ment, and  the  contract  was  of  a    different  character.    In 
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that  case  there  was  no  written  contract  putting  the  final 
consummation  of  the  trade  into  writing,  and  it  was  proved 
by  oral  testimony,  and  this  showed  the  property  was  to  re- 
main the  property  of  Bogle,  or  the  house  that  employed  him, 
until  it  reached  Greenville,  from  Dallas.  In  other  words, 
that  the  title  to  the  property  did  not  pass  until  it  reached 
Greenville.  In  C.  0.  D.  shipments  the  money  is  not  usually 
paid  until  the  property  reached  the  point  of  destination; 
the  shipper  retaining  a  lien  on  the  goods  shipped.  The 
fact  that  the  purchaser  said  he  would  not  pay  for  whisky 
or  goods  shipped  C.  O.  D.  would  not  relieve  him  from  the 
legal  obligation  to  pay  for  it,  if  the  title  had  passed  at  the 
point  of  shipment.  That  may  be  the  idea  of  witness,  but 
the  law  is  the  other  way,  and  he  would  be  forced  to  pay  if 
the  shipment  was  C.  0.  D.,  whether  he  intended  to  do  so  or 
not.  It  is  not  a  question  of  his  individual  intention,  it  is  a 
question  of  liability  arising  under  the  contract,  and  intent 
therein  expressed,  and  in  a  suit  in  the  civil  courts  he  would 
be  compelled  to  pay,  whether  he  received  it  or  not.  His 
remedy  in  case  of  loss  would  be  against  the  express  com- 
pany, for  failing  to  deliver.  The  shipper  would  have  the 
right  to  force  payment  of  the  goods  from  the  consignee 
and  even  if  the  express  company  should  deliver  the  goods 
without  receiving  the  money,  the  shipper  would  have  his 
remedy  against  the  express  company  or  against  the  con- 
signee for  the  value  of  the  goods  delivered  without  pay- 
ment. We  believe  this  to  be  an  ordinary  C.  0.  D.  transac- 
tion, and  comes  *''  within  the  rule  laid  down  under  the 
unbroken  line  of  decisions  in  this  state,  commencing  with 
Bruce  v.  State,  36  Tex.  Cr.  Rep.  53,  39  S.  W.  683. 
The  judgment  is  reversed  and  the  cause  remanded. 

Brooks,  Judge,  dissents  on  the  C.  0.  D.  question. 


If  a  Person  Engaged  in  the  Liquor  Business  in  one  state  takes  orders 
for  whisky  in  another  where  its  sale  is  prohibited,  collecting  the 
purchase  price  at  the  time,  and  subsequently  delivering  the  whisky 
in  such  other  s-tate  to  an  express  company,  to  be  by  it  delivered  to 
the  purchaser,  the  sale  is  illegal  and  the  seller  guilty  of  a  violation 
of  the  law:  Hart  v.  State,  87  Miss.  171,  112  Am.  St.  Rep.  437.  Sales 
are  consummated  upon  the  delivery  and  transfer  of  title.  Hence, 
where  liquor  is  sold  to  be  delivered  f.  o.  b,  the  cars  at  a  certain 
place,  it  becomes  the  property  of  the  purchaser  when  it  is  delivered 
at  such  place  to  the  carrier,  who,  for  the  purpose  of  delivery,  repre- 
sents the  purchaser:  Bollinger  v.  Wilson,  76  Minn.  262,  77  Am.  St. 
Eep.  646.  But  if  B,  a  minor,  gives  money  to  A,  with  which  to  pur- 
chase whisky  for  B,  and  the  liquor  is  purchased  and  delivered  ac- 
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cording  to  their  agreement,  but  every  act  in  the  transaction,  except 
receiving  the  money  from  B,  and  delivering  the  whisky  to  him,  is 
done  outside  the  state,  A  does  not  violate  the  statutes  of  the  state 
forbidding  the  sale  or  gift  of  liquor  to  minors:  Anderson  v.  State, 
82  Ark.  405,  118  Am.  St.  Kep.  82. 


HEATH  V.  STATE. 

[49  Tei.  Cr.  Eep.  49,  89  S.  W.  1063.] 

rOEGEEY — Printed  Signature. — ^Under  a  st<atute  providing 
that  to  constitute  forgery,  the  signature  when  made  otherwise  than 
by  writing  must  be  made  to  resemble  manuscript,  a  signature  printed 
in  bold  type  does  not  constitute  forgery,     (p.  784.) 

King  &  King,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

'*®  BROOKS,  J.  Appellant  was  convicted  of  uttering  a 
forged  instrument,  and  his  punishment  fixed  at  confinement 
in  the  penitentiary  for  a  term  of  five  years.  The  instru- 
ment appellant  is  charged  with  having  uttered  is,  to  the 
tenor,  following,  to  wit: 

**M.  Peterson's  cotton  yard,  Gushing,  Texas. 

Dec.  2,  1903. 


Received  of  R.  W.  Nelson,  by  . . 

. .  1  B.  c.  marks 

Number 

R.  W.  N. 

28 

Weight                Remarks 

587                     

*'M.  PETERSON." 

The  record  before  us  shows  that  the  signature  "M.  Peter- 
son" was  neither  made  in  writing  nor  to  resemble  manu- 
script, but  was  printed  upon  the  receipt  in  bold  type,  and 
was  placed  there  by  the  printers,  who  had  printed  the  re- 
ceipts for  said  Peterson.  To  constitute  this  instrument  the 
subject  of  forgery,  it  is  absolutely  necessary  that  the  same 
be  signed  in  writing,  or  signed  in  such  a  manner  as  to  re- 
semble manuscript.  This  conclusion  irresistibly  follows 
from  the  latter  clause  of  article  533,  Penal  Code,  which 
defines  what  an  "instrument  in  '^^  writing"  is  within  the 
definition  of  forgery,  to  wit:  "In  order  to  come  within  the 
definition  of  forgery,  the  signature  when  made  otherwise 
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than  by  writing  must  be  made  to  resemble  manuscript." 
The  signature,  as  stated,  was  not  in  writing,  nor  did  the 
same  resemble  manuscript,  but  is  printed  in  bold  type,  and 
in  no  sense  comes  within  the  definition  of  manuscript.  It 
appears  from  the  evidence  that  appellant  took  the  blank  cot- 
ton yard  receipt  of  M.  Peterson,  and  filled  in  the  words 
above  set  out — the  heading  of  said  receipt  being  printed, 
as  well  as  the  M.  Peterson  at  the  bottom  thereof.  How- 
ever much  it  may  be  insisted  that  the  moral  effect  of  ap- 
pellant's action  is  the  same  as  if  he  had  written  the  words 
M.  Peterson  at  the  bottom  of  the  receipt,  yet  this  moral 
effect  cannot  control  a  plain  provision  of  the  statute,  which 
expressly  provides  that  the  signature  must  be  in  writing  or 
must  be  made  to  resemble  manuscript.  It  follows,  there- 
fore, that  the  instrument  in  question  is  not  the  subject  of 
forgery.  Under  the  facts  as  developed  in  this  case,  appel- 
lant could  properly  and  legally  be  prosecuted  for  swindling, 
but,  under  the  peculiar  phraseology  of  our  forgery  statute, 
he  cannot  be  prosecuted  for  forgery. 

The  judgment  is  accordingly  reversed  and  the  prosecution 
ordered  dismissed. 


What  Constitutes  Forgery  is  the  subject  of  a  note  to  Arnold  v.  Cost, 
22  Am.  Dec.  306.  An  indictment  will  lie  for  a  forgery,  although 
the  signature  is  misspelled:  State  v.  Covington,  94  N.  C.  913,  55  Am. 
Eep.  650;  State  v.  Gryder,  44  La.  Ann.  962,  32  Am.  St.  Eep.  358. 


EX  PARTE  MASSEY. 

[49  Tex.  Cr.  Kep.  60,  92  S.  W.  1083.] 

INTOXICATING  LIQUORS— Place  of  Sale— Local  Option.— It 
is  necessary  to  have  a  sale  of  intoxicating  liquor  in  prohibited  ter- 
ritory to  constitute  a  violation  of  the  local  option  law.     (p.  786.) 

CONSTITUTIONAL  LAW — Intoxicating  Liquors — Local  Op- 
tion— Soliciting  Orders. — A  statute  making  it  a  crime  to  solicit  or 
take  an  order  in  a  district  where  local  option  is  in  force  for  the  sale 
of  intoxicating  liquor  therein  is  void  under  a  constitutional  provision 
which  only  authorizes  the  legislature  to  prohibit  the  sale  of  such 
liquor  within  such  district,     (p.  787.) 

CONSTITUTIONAL  LAW — Intoxicating  Liquor — ^Local  Op- 
tion— Interstate  Commerce. — A  statute  mnking  it  a  crime  to  solicit 
or  take  an  order  in  a  district  where  a,  local  option  law  is  in  force, 
for  the  sale  of  intoxicating  liquor  therein,  is  void  as  being  in  viola- 
tion of  the  interstate  commerce  clause  of  the  constitution  of  the 
United  States,     (p.  788.) 
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CONSTITUTIONAL  LAW — ^Intoxicating  Liquors — ^Local  Op- 
tion— ^Interstate  Commerce. — A  statute  making  it  a  crime  to  solicit  or 
take  an  order  in  a  district  where  local  option  law  is  in  force,  for  the 
sale  of  intoxicating  liquor  therein,  is  void  as  being  in  violation  of 
the  act  of  Congress  regulating  interstate  commerce,     (pp.  788,  789.) 

CONSTITUTIONAL  LAW — Intoxicating  Liquors — ^Local  Op- 
tion— Soliciting  Orders. — A  statute  prohibiting  the  solicitation  of 
orders  for  the  sale  of  intoxicating  liquors  in  any  district  where  local 
option  is  in  force,  for  the  sale  or  delivery  of  such  liquor  in  such  dis- 
trict, without  regard  to  any  sale  in  the  district,  whether  for  sac- 
ramental, medicinal,  or  other  lawful  purpose,  is  void,  under  a  constitu- 
tional provision  authorizing  the  prohibition  of  sales  only  in  a  local 
option  territory,  and  thus  excluding  any  other  authority  on  the  part 
of  the  legislature  to  make  other  police  regulations,     (p.  789.) 

CONSTITUTIONAL  LAW— Delegation  of  Power.— When  the 
constitution  defines  the  circumstances  under  which  a  right  may  be 
exercised,  or  a  penalty  imposed,  the  specification  is  an  implied  pro- 
hibition against  legislative  interference  to  add  to  the  condition,  or 
to  extend  the  penalty  to  other  cases,     (p.  795.) 

CONSTITUTIONAL  LAW— Stetute  Valid  in  Part.— A  court 
cannot,  for  the  purpose  of  upholding  the  validity  of  a  statute,  reject 
that  part  which  is  unconstitutional  and  retain  the  remainder,  when 
it  is  not  possible  to  separate  that  which  is  unconstitutional  from  that 
which  is  not.     (p.  796.) 

CONSTITUTIONAL  LAW— Judicial  Legislation. — A  court  can- 
not, for  the  purpose  of  upholding  the  validity  of  a  statute,  legislate 
into  it  provisos  or  exceptions  which  it  may  be  surmised  the  legislature 
intended  to  put  there,  but  did  not.     (p.  798.) 

Newton  &  Ward,  for  the  relator. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

«i  DAVIDSON,  P.  J.  The  last  legislature  passed  the  fol- 
lowing statute:  "That  if  any  person  in  any  county,  sub- 
division of  a  county,  justice's  precinct,  city  or  town,  in  this 
state,  in  which  the  sale  of  intoxicating  liquors  has  been  pro- 
hibited by  law,  shall  solicit  or  receive  an  order  -therein  for 
the  sale  or  delivery  of  any  intoxicating  liquor  in  such  county, 
subdivision  of  a  county,  justice's  precinct,  city  or  town,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished by  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
three  hundred  dollars,  and  by  confinement  in  the  county 
jail  for  any  period  not  less  than  thirty  days  nor  more  than 
ninety  days."  Appellant  was  charged  by  complaint  and  in- 
formation, in  two  counts,  with  the  violation  of  this  statute. 
He  was  arrested,  and  sued  out  the  writ  of  habeas  corpus  be- 
fore this  court. 

The  first  count  in  the  information  charged  that  J.  S.  Car- 
roll was  **  conducting  in  the  town  of  Maxwell,  Caldwell 
county,  an  establishment  for  the  sale  of  liquor;  that  local 
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option  was  in  force  in  Hays  county  on  the  21st  of  August, 
1905,  and  applicant  was  the  agent  of  Carroll,  and  as  such 
agent  he  solicited  and  received  from  Eli  Hill,  in  Hays^ 
county,  an  order  for  the  sale  and  delivery  of  one  quart 
of  whisky;  that  it  was  agreed  between  Hill  and  applicant 
that  the  order  was  to  be  forwarded  from  Hays  county  to 
Carroll,  at  his  place  of  business  at  Maxwell;  that  Carroll 
reserved  the  right  to  reject  or  fill  the  order;  that  if  he  filled 
the  order  the  whisky  was  to  be  delivered  to  the  American 
Express  Company,  a  common  carrier  at  Maxwell,  in  Cald- 
well county,  to  be  transported  by  the  express  company  to 
Hays  county,  and  there  delivered  to  the  purchaser,  Eli  Hill ; 
that  when  the  liquor  was  delivered  to  the  common  carrier 
at  Maxwell,  it  was  then  and  there  to  become  the  property 
of  Hill,  and  the  express  company  was  to  transport  the  same 
as  the  agent  of  said  Hill. 

The  second  count  charges  that,  on  the  21st  of  August,  1905, 
applicant,  in  said  county  of  Hays,  did  solicit  and  receive  in 
said  Hays  county  from  Eli  Hill  an  order  for  the  sale  and 
delivery  in  said  Hays  county  of  one  quart  of  whisky,  the 
same  being  an  intoxicant. 

Under  all  the  authorities  in  Texas  the  first  count  does  not 
charge  a  violation  of  the  law,  even  if  the  whisky  had  been 
delivered  and  reached  its  destination  in  Hays  county.  The 
allegations  set  out  in  the  first  count  would  constitute  a  sale 
at  the  point  of  shipment,  had  there  been  a  contract  and  the 
goods  shipped,  and  not  at  the  point  of  destination.  Bruce 
V.  State,  36  Tex.  Cr.  Rep.  53,  39  S.  W.  683 ,  Weldon  v.  State, 
36  Tex.  Cr.  Rep.  34,  35  S.  W.  176,  Keller  v.  State  (Tex.  Cr.), 
87  S.  W.  669,  James  v.  State,  45  Tex.  Cr.  Rep.  592,  78  S.  W. 
951,  Sedgwick  v.  State,  47  Tex.  Cr.  Rep.  627,  85  S.  W.  813, 
Parker  v.  State,  48  Tex.  Cr.  Rep.  69,  85  S.  W.  1155,  Joseph 
V.  State.  (Tex.  Cr.),  86  S.  W.  326,  Luster  v.  State  (Tex.  Cr.), 
86  S.  W.  326,  Sims'  Case,  (Tex.  Cr.),  87  S.  W.  689,  are  di- 
rectly in  point  in  regard  to  the  right  of  the  principal  to 
I'atify  or  reject  such  orders.  So  under  the  order  set  out 
in  the  first  count,  if  the  sale  had  been  consummated  it  would 
not  have  been  in  Hays  county,  but  at  Maxwell,  Caldwell 
county,  and  that  it  is  necessary  to  have  a  sale  in  the  pro- 
hibited territory  to  constitute  a  violation  of  the  local  option 
law.  We  deem  it  unnecessary  to  further  discuss  the  first 
count  of  the  indictment. 
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The  second  count  charges  that  the  order  was  solicited  not 
only  in  Hays  county,  but  the  delivery  was  to  occur  in  Hays 
county.  "We  suppose  this  was  intended  to  charge  a  state  of 
case  that  would  require  the  shipper  to  deliver  the  property 
in  Hays  county,  and  the  property  to  remain  his  until  it 
reached  the  consignee  in  the  local  option  territory.  In 
other  words,  that  by  the  terms  of  the  act  in  question  the 
legislature  intended  only  to  prohibit  the  soliciting  and  tak- 
ing of  orders  in  the  local  option  territory,  when  the  contract 
was  to  be  consummated  by  the  sale  and  delivery  of  the 
goods  in  the  local  option  territory.  But  the  further  ques- 
tion is  still  involved  in  a  general  way,  that  the  legislature 
intended  to  prohibit  the  soliciting  of  orders  in  local  ^^  op- 
tion territory,  where  the  ultimate  object  of  the  consumma- 
tion of  that  contract  was  the  sending  of  the  goods  into  the 
local  option  territory,  without  reference  to  where  the  sale 
might  be  consummated,  in  or  out  of  the  local  option  terri- 
tory. 

It  is  not  the  law,  if  the  party  solicits  or  takes  the  order 
in  a  local  option  district  to  deliver  intoxicants  in  such  dis- 
trict, that  it  constitutes  a  sale.  If  this  is  the  final  termina- 
tion of  the  matter,  there  would  be  no  sale.  There  might 
not  even  be  a  contract  for  a  sale.  If  the  solicitation  ended 
the  transaction,  there  would  be  no  contract.  Why?  Be- 
cause the  parties  solicited  either  failed  or  declined  to  accept 
the  terms  offered  by  the  party  soliciting  the  order.  If  there 
was  an  acceptance  and  an  order  given,  still  there  would  be 
nothing  but  a  contract  to  deliver  or  sell  at  some  future 
period.  This  is  not  sufficient.  Why!  Because  there  must 
be  a  sale,  and  such  sale  must  be  within  the  prohibited  terri- 
tory in  order  to  come  within  the  provisions  of  article  16, 
section  20,  of  the  constitution.  This  section  alone  furnishes 
the  authority  for  local  option  legislation,  and  limits  the 
authority  of  legislation  to  the  prohibition  of  sale  "within 
the  prescribed  limits"  where  the  law  is  operative.  It  is  a 
well-known  rule,  sanctioned  by  all  legal  authority  that  where 
the  constitution  provides  how  a  thing  may  or  shall  be  done, 
such  specification  is  a  prohibition  against  its  being  done  in 
any  other  manner.  This  is  but  the  application  of  the 
familiar  rule,  that  the  expression  of  one  thing  is  the  exclu- 
sion of  any  other;  and  therefore  is  decisive  of  legislative 
authority.  This  doctrine  was  fully  discussed  in  IloUey  v. 
State,  14  Tex.  App.  505,  and  quite  a  number  of  subsequent 
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cases.  The  recent  case  of  White  v.  State,  47  Tex.  Cr.  Rep. 
551,  85  S.  W.  9,  is  strongly  in  point.  See,  also,  Stall- 
worth  V.  State,  16  Tex.  App.  345 ;  Ex  parte  Brown,  38  Tex. 
Cr.  Rep.  295,  70  Am.  St.  Rep.  743,  42  S.  W.  554 ;  Stephens 
V.  State,  47  Tex.  Cr.  Rep.  604,  85  S.  W.  797,  and  numerous 
authorities  already  cited,  supra.  In  White  v.  State,  47 
Tex.  Cr.  Rep.  551,  85  S.  W.  9,  there  was  an  agreement  to 
sell  and  deliver  the  intoxicating  liquor  in  the  local  option 
district,  and  the  money  was  paid  to  the  solicitor  by  the 
party  from  whom  the  order  was  sought.  Before  delivery 
of  the  goods,  the  solicitor  of  the  order  canceled  the  con- 
tract, and  returned  the  money  to  the  would-be  purchaser. 
Under  this  state  of  case,  it  was  held  not  to  be  a  violation 
of  the  law,  because  there  was  no  consummation  of  the  con- 
tract; that  is,  no  sale  had  been  made.  The  solicitation  had 
only  merged  into  a  contract  for  the  delivery  of  the  goods. 
But  the  sale  did  not  occur,  that  is  the  goods  were  not  de- 
livered. The  writer  did  not  participate  in  the  decision  in 
that  case,  and  the  report  of  the  case  shows  his  absence.  It 
may  be  safely  asserted  that  a  solicitation  of  an  order  is  not 
even  a  contract ;  that  if  accepted  and  merged  into  a  contract, 
then  it  is  not  a  sale,  but  simply  an  agreement  to  sell.  It  is 
nothing  more  than  an  executory  contract,  and  by  its  very 
terms  excludes  the  fact  that  a  sale  has  been  consummated. 
On  the  very  face  of  the  agreement  the  stipulations  are  for 
a  sale  at  some  future  time.  The  act  in  question  not  only 
seeks  to  punish  that  which  is  not  a  sale,  but  provides  a  pen- 
alty for  the  doing  ®^  of  an  act  which  the  law  itself  recog- 
nizes not  to  be  a  sale,  and  which,  by  the  terms  of  the  agree- 
ment cannot  be  a  sale.  The  punishment  denounced  is  for 
soliciting  an  order  for  the  sale  or  for  a  delivery.  This 
solicitation  may  be  rejected,  or  if  accepted,  it  is  not  neces- 
sary that  it  be  executed  in  order  to  call  for  a  punishment 
under  the  terms  of  the  act  in  question.  It  excludes  the 
idea  that  the  intoxicant  is  delivered.  The  offense  is  com- 
plete by  the  terms  of  the  law  without  a  delivery,  or  even 
without  a  contract  for  delivery.  A  sale  is  not  necessary. 
The  party  would  be  punished  whether  the  sale  was  in  fact 
consummated  or  not.  This  is  so  clearly  in  violation  of  the 
terms  of  the  constitutional  provision  cited  supra,  that  we 
deem  it  almost  unnecessary  to  discuss  it. 

Again,  the  law  is  violative  of  the  federal  constitution  and 
the  Wilson  act  of  Congress  regulating  interstate  commerce. 
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The  act  in  question  makes  no  exception  in  favor  of  inter- 
state commerce  shipments  or  contracts.  It  punishes  alike 
whether  the  solicitation  is  for  state  or  interstate  shipments. 
That  it  is  violative  of  the  federal  laws  cannot  be  questioned, 
in  the  face  of  a  hundred  years  of  decisions  by  the  courts, 
federal  and  state.  This,  it  occurs  to  us,  would  render  the 
act  void :  See  Western  Union  Tel.  Co.  v.  State,  62  Tex.  630 ; 
Kimbrough  v.  Barnett,  93  Tex.  301,  55  S.  W.  120 ;  Texas  & 
P.  Ry.  V.  Mahaffey,  98  Tex.  392,  84  S.  W.  646,  11  Tex.  Ct. 
Rep.  858;  State  v.  Harney  (Mo.),  65  S.  W.  946; 'State  v. 
Indiana  etc.  Co.,  120  Ind.  575,  22  N.  E.  778,  6  L.  R.  A. 
579 ;  Louisville  &  N.  Ry.  Co.  v.  Railroad  Commission,  19  Fed. 
679.  To  hold  otherwise  would  impute  to  the  legislative 
and  executive  departments  a  purpose  to  discriminate 
against  the  citizens  of  this  state,  in  favor  of  those  of  other 
states,  and  an  intent  to  punish  our  citizens  for  an  act  which 
would  be  entirely  innocent  if  done  by  the  citizens  of  other 
states.  To  hold  that  the  legislature  intended  such  dis- 
crimination would  not  only  be  a  reflection  on  that  branch 
of  the  government  as  to  their  intelligence,  and  a  criticism 
upon  their  sense  of  fairness  and  justice,  but  would  give  the 
law  such  a  construction  as  would  lead  to  absurd  and  unjust 
results.  Courts  will  not  do  this,  unless  forced  by  the  plain, 
certain  and  unambiguous  language  employed  by  the  legisla- 
ture showing  that  such  was  their  purpose.  The  terms  of  this 
act  do  not  require  that  it  be  given  such  a  construction.  Cer- 
tainly our  legislature  never  intended  to  pass  a  law,  the 
operation  of  which  would  authorize  citizens  of  other  states 
to  come  ad  libitum  into  local  option  territory,  solicit  orders, 
and  turn  the  entire  shipment  of  liquor  into  such  territory 
over  to  liquor  dealers  outside  the  state,  to  the  exclusion 
of  our  own  people,  and  punish  severely  our  citizens  for  an 
act  which  is  entirely  innocent  if  committed  by  the  liquor 
dealers  of  other  states.  A  construction  of  a  law  must  be 
avoided  which  leads  to  injustice  and  absurdities.  Under  the 
interstate  commerce  clause  of  our  federal  constitution,  our 
legislature  is  powerless  to  prevent  shipments  of  goods  into 
this  state  from  another  state,  under  a  contract  between  a 
citizen  of  this  state  and  the  citizens  of  the  state  from  which 
the  goo^s  may  be  shipped.  Exception  was  not  made  in  the 
act  under  consideration  in  favor  of  parties  resident  outside 
the  state;  but  the  terms  of  the  law  are  framed  to  cover 
all  parties  who    undertake  ***  to    take    orders  in  the    pro- 
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hibited  territory,  whether  state  or  interstate.  As  directly 
pertinent  to  this  question,  see  "Western  Union  Tel.  Co.  v. 
State,  62  Tex.  630.  Being  inoperative  and  unconstitutional 
as  to  interstate  commerce,  the  terms  of  the  law  are  so  worded 
and  constructed  that  this  feature  of  it  cannot  be  excluded, 
without  rendering  the  whole  act  void.  Therefore,  the  whole 
act  must  fall  as  being  unconstitutional.  We  therefore  hold, 
that  the  act  is  violative  of  article  16,  section  20,  of  our  state 
constitution;  and  second,  that  it  is  violative  of  the  federal 
constitution  and  act  of  Congress  regulating  interstate  com- 
merce. So,  in  any  event,  and  from  any  standpoint,  this  law 
is  beyond  legislative  authority  and  cannot  stand.  The  ap- 
plicant is  therefore  ordered  discharged  from  custody. 

Henderson,  Judge,  will  file  reasons  for  concurring. 

Brooks,  Judge,  dissents. 


ON  REHEARING. 

HENDERSON,  J.  The  applicant  was  ordered  discharged 
at  the  Tyler  term,  and  is  now  before  us  on  motion  for  re- 
hearing filed  by  the  state.  In  connection  with  the  motion 
respondent  has  filed  an  able  brief,  in  which  the  propositions 
announced  by  the  court  in  the  original  opinion  are  stren- 
uously attacked;  and  it  is  urged  that  in  consonance  with 
correct  legal  principle,  and  the  authorities  bearing  on  the 
question,  a  rehearing  should  be  granted  and  applicant  re- 
manded. 

As  we  understand  the  act  of  the  twenty-ninth  legislature 
(Laws  1905,  page  379),  it  prohibits  the  solicitation  of  orders 
for  the  sale  of  intoxicating  liquor  in  any  territory  where 
local  option  is  in  force,  for  the  sale  or  delivery  of  said  liquor 
in  such  territory,  and  this  without  regard  to  any  sale  in  the 
territory.  The  original  opinion  held  that  said  act  was  in- 
valid, on  two  grounds:  First,  that  the  constitution  au- 
thorized the  prohibition  of  sales  only  in  a  local  option  ter- 
ritory, and  thus  negatived  any  other  authority  on  the  part 
of  the  legislature  to  make  other  police  regulation.  And, 
second,  that  the  act  of  the  legislature  as  formulated,  appre- 
hended the  solicitation  of  sales,  lawful  in  themselves,  and 
which  the  legislature  had  no  power  to  inhibit,  and  therefore 
the  act  was  void.  Respondent  denies  that  article  16,  section 
20,  of  the  constitution  is  restrictive  to  sales  alone,  or  that 
it  denies  to  the  legislature  the  exercise  of  other  police  power 
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in  furtheranee  of  and  tending  to  aid  the  power  given  to  the 
people  in  said  article  of  the  constitution ;  and  cites  us  to  Bow- 
man V.  State,  38  Tex.  Cr.  Rep.  14,  40  S.  W.  796,  41  S.  W.  635 , 
Handle's  case,  42  Tex,  580,  and  Smisson  v.  State,  71  Tex. 
222,  9  S.  W.  112. 

Bowman  v.  State,  38  Tex.  Cr.  Rep.  14,  40  S.  W.  796,  41 
S.  W.  635,  in  effect,  holds  that  sales  for  sacramental  and 
medicinal  purposes  were  eliminated  from  the  provisions  of 
the  constitution  prohibiting  the  sales  of  intoxicating  liquor; 
that  such  sales  were  not  within  the  evil  contemplated,  being 
within  themselves  useful.  The  first,  being  ®®  sales  for  sac- 
ramental purposes,  and  protected  by  another  clause  of  the 
constitution;  and  the  latter  was  excepted  as  being  neces- 
sary to  the  welfare  of  the  people ;  that  it  was  not  necessary 
for  the  legislature  to  except  the  same — the  exception  inher- 
ing in  the  constitution  itself ;  that  the  act  of  the  legislature 
was  simply  a  legislative  construction  of  the  constitution. 
Their  construction  was  certainly  not  the  exercise  of  more 
power  than  was  given  by  the  constitution.  Therefore,  it 
was  not  a  case  of  ultra  vires,  as  stated  in  Bowman  v.  State, 
38  Tex.  Cr.  Rep.  14,  40  S.  W.  796,  41  S.  W.  635.  The  act 
of  the  legislature  is  in  accord  with  the  rule  laid  down  in 
1  Blackstone's  Commentaries,  Cooley's  fourth  edition,  page 
60,  and  the  illustration  therein  given.  Rule  4,  relating  to 
interpretation  of  laws,  is  as  follows:  "As  to  the  effects  and 
consequences,  the  rule  is,  that  where  words  bear  either  none, 
or  a  very  absurd  signification,  if  literally  understood,  we 
must  a  little  deviate  from  the  received  sense  of  them. 
Therefore  the  Bolognian  law,  mentioned  by  Puffendorf 
which  enacted,  'that  whoever  drew  blood  in  the  streets 
should  be  punished  with  the  utmost  severity,'  was  held 
after  long  debate  not  to  extend  to  the  surgeon,  who  opened 
the  vein  of  a  person  that  fell  down  in  the  street  with  a  fit. " 
So  that,  in  construing  article  16,  section  20,  we  simply 
eliminated  the  matter,  as  not  within  the  evil  contemplated. 
In  the  statute  now  before  us,  the  solicitation  of  sales  by 
drummers  from  other  states  is  as  much  within  the  evil  con- 
templated as  sales  of  our  own  citizens.  We  cannot,  there- 
fore, hold  that  the  legislature  intended  to  eliminate  these 
under  the  rule  above  indicated.  Nor  is  the  Brown  case,  38 
Tex.  Cr.  Rep.  295,  70  Am.  St.  Rep.  743,  42  S.  W.  554,  when 
rightly  understood,  authority  in  support  of  any  contention 
made  by  respondent.     See  the  opinion  of  this  court  in  Ex 
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parte  Massey,  decided  at  the  Tyler  term.  In  the  latter  case 
it  was  shown  that  the  cold-storage  act  was  no  part  of  the 
local  option  law,  and  had  no  bearing. as  to  the  sale  of 
liquor;  the  prohibition  of  which  alone  was  authorized  by 
the  constitution.  In  that  case,  in  speaking  of  the  keeping 
of  a  cold-storage  as  being  violative  of  the  local  option  law, 
the  writer  said:  "A  closer  scrutiny  of  the  question  renders 
this  proposition  at  least  doubtful,  as  it  is  not  a  direct  assault 
on  the  local  option  law,  but  appears  to  be  outside  of  the 
law,"  which  we  think  is  clearly  the  case,  and  marks  the 
distinction  between  said  Brown  case  and  the  case  at  bar, 
which  has  a  direct  bearing  as  to  the  sale  of  liquor  in  local 
option  territory,  which  is  the  matter  of  prohibition  under 
our  constitution. 

Respondent  was  not  fortunate  in  the  citation  of  the 
Randle  case,  inasmuch  as  the  question  as  to  the  offering  for 
sale  of  a  lottery  ticket  was  not  involved  in  that  case.  Ran- 
dle was  indicted  for  establishing  a  lottery,  under  the  name 
of  the  Galveston  Gift  Enterprise  Association,  and  the  ques- 
tion was  simply  whether  such  institution  was  a  lottery.  So 
far  as  we  have  been  able  to  discover,  the  court  nowhere, 
even  as  dicta,  holds  constitutional  the  act  of  the  legislature 
which  made  it  criminal  to  offer  a  lottery  ticket  for  sale. 
But  we  concede,  if  that  question  had  been  before  the  court, 
they  should  have  so  held.  That  case  came  under  the  con- 
stitution of  1869,  which  was  brought  forward  ®''  from  the 
constitution  of  1845,  under  which  said  prosecution  was  had. 
The  article  reads  as  follows:  '*No  lottery  shall  be  authorized 
by  this  state,  and  the  buying  and  selling  of  lottery  tickets 
within  this  state  is  prohibited."  That  was  simply  a  limita- 
tion on  the  legislature  with  reference  to  authorizing  the  es- 
tablishment of  lotteries  within  this  state.  The  clause  im- 
parted no  power  to  the  legislature;  nor  did  it  take  away 
from  the  legislature  any  legislative  power  on  the  subject. 
In  accordance  with  the  general  rule,  as  announced  in  re- 
spondent 's  brief,  in  the  absence  of  restriction,  the  legislature 
had  plenary  power  over  the  subject.  The  same  observations 
may  be  made  with  reference  to  Smisson  v.  State,  71  Tex. 
222,  9  S.  W.  112,  cited  by  respondent.  The  court  there  held 
that  the  power  given  in  the  constitution  to  the  legislature 
to  authorize  the  sale  of  school  lands  did  not  by  implication 
deny  the  power  of  the  legislature  to  authorize  the  leasing  of 
the  same.    We  heartily  concur  with  the  observation  there 
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made  by  Judge  Stayton:  "That  a  power,  clearly  legislative 
in  its  character,  not  expressly  denied  to  the  legislature, 
ought  not  to  be  .held  to  be  denied  by  implication,  unless 
its  exercise  would  obstruct  the  exercise  of  a  power  expressly 
granted."  Both  of  said  cases  were  under  a  clause  of  the 
constitution  directly  bearing  on  the  authority  and  duty  of 
the  legislature.  In  the  last-mentioned  case,  the  legislature 
unquestionably  could  have  authorized  the  sale  of  school 
lands,  in  the  absence  of  some  constitutional  inhibition.  It 
was  merely  held  in  that  case  that  the  power  expressed  in 
the  constitution  to  make  sale  of  such  lands  which  the  legis- 
lature had  before  did  not  deprive  the  legislature  of  the  power 
to  make  other  disposition  of  such  school  lands  not  incon- 
sistent with  the  granted  power. 

That  is  not  the  question  here.  In  the  case  before  us, 
the  people  had  no  inherent  power  to  legislate  on  the  sub- 
ject of  local  option  prior  to  the  adoption  of  article  16,  sec- 
tion 20.  As  early  as  the  case  of  State  v.  Swisher,  17  Tex. 
441,  it  was  held  that  the  legislature  could  not  delegate  to 
voters  or  the  people  the  power  to  pass  laws,  in  the  absence 
of  some  constitutional  provision  authorizing  this.  Judge 
Lipscomb,  who  rendered  the  decision  says:  "But  besides  the 
fact  that  the  constitution  does  not  provide  for  such  refer- 
ence to  the  voters  to  give  validity  to  the  acts  of  the  legis- 
lature, we  regard  it  as  repugnant  to  the  principles  of  the 
representative  form  of  government  by  our  constitution. 
Under  our  constitution  the  principle  of  law  making  is  that 
the  laws  are  made  by  the  people;  not  directly  but  by  and 
through  their  chosen  representatives.  By  the  act  under 
consideration  this  principle  is  subverted,  and  the  law  is  pro- 
posed to  be  made  at  last  by  the  popular  vote  of  the  people, 
leading  inevitably  to  what  was  intended  to  be  avoided ,  con- 
fusion and  great  popular  excitement  in  the  enactment  of 
laws."  This  principle  was  reaffirmed  in  San  Antonio  v. 
Jones,  28  Tex.  19. 

It  was  not  until  the  adoption  of  article  16,  section  20  in  the 
constitution  of  1876,  that  power  was  given  in  the  organic 
law,  authorizing  the  delegation  of  power  to  the  qualified 
voters  to  enact  local  option  ®®  in  the  territory  therein  men- 
tioned. That  clause  was  amended  in  the  constitution  of 
1891 ;  and  both  it  and  the  original  clause  authorized  the  legis- 
lature to  enact  a  law  whereby  the  qiialified  voters  in  said 
territory  may  determine  by  a  majority   vote  from  time  to 


794  American  State  Reports,  Vol.  122.         [Texas, 

time  whether  the  sale  of  intoxicating  liquor  shall  be  pro- 
hibited within  the  prescribed  limits.  No  one  will  deny  that 
this  enactment  was  a  delegation  of  authority  to  the  voters  of 
the  territory  named,  to  make  a  law  adopting  local  option  in 
«uch  territory.  The  people  or  the  voters  of  the  locality 
did  not  have  this  before.  The  legislature  retained  in  full  its 
power  over  the  subject;  but  when  the  people  spoke  under 
this  clause  of  the  constitution,  the  legislature  was  deprived 
of  its  authority  over  the  subject ;  and  full  authority,  that  is 
the  authority  expressed  over  the  subject  in  said  enactment, 
was  delegated  to  the  people,  or  the  voters  of  the  locality, 
who  represent  as  to  this  matter  the  people  of  the  terri- 
tory. That  power  so  delegated  expresses  the  method  which 
the  voters  can  pursue  with  regard  to  intoxicating  liquors; 
that  is,  the  voters  of  the  locality  are  authorized  to  pass  a 
law  prohibiting  the  sale  of  intoxicating  liquors  within  the 
local  option  territory.  As  we  understand  it,  the  whole  sub- 
ject matter  is  exhausted,  nothing  is  left  to  regulate.  The 
putting  into  operation  of  section  20  abolishes  the  liquor 
traffic  altogether,  leaving  nothing  to  the  exercise  of  police 
power.  Whatever  power  can  be  exercised  must  be  with 
reference  to  sales,  and  them  only.  If  the  legislature  had 
undertaken  to  authorize  the  people  to  vote  on  the  question 
as  to  whether  the  people  would  penalize  an  offer  to  sell  in- 
toxicating liquors,  it  would  not  have  been  in  execution  of  the 
delegated  power.  It  would  have  been  ultra  vires.  No  more 
was  the  legislature  authorized  to  couple  such  a  provision 
with  the  prohibition  of  sale ;  much  less  could  the  legislature 
interfere  and  of  themselves  interpolate  a  provision  making 
penal  the  offer  to  sell  intoxicating  liquors.  The  people  were 
authorized  to  vote  only  upon  one  question,  that  was  the  pro- 
hibition of  sales  of  intoxicating  liquors.  The  power  granted 
was  exclusive,  and  the  legislature  could  make  penal  only 
that  which  the  voters  of  the  locality  were  authorized  to 
adopt.  The  provision  of  our  constitution  on  the  subject  of 
local  option  was  intended  to  prescribe  a  method  of  dealing 
with  the  question,  and  to  exclude  any  other  rule  or  method, 
at  least  so  far  as  local  option  territory  is  concerned.  The 
application  of  this  doctrine  was  recognized  in  Holley  v. 
State,  14  Tex.  App.  505,  referred  to  in  the  original  opinion. 
In  that  case,  the  question  of  gift  was  involved,  and  it  was 
there  held  that  the  legislature  could  not  authorize,  or  if 
authorized  by  the  legislature,  the  voters  of  the  locality  could 
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not  pass,  a  law  prohibiting  the  gift  of  intoxicating  liquors. 
It  was  there  contended  that  the  inhibition  of  a  gift  was  in 
aid  of  the  main  proposition,  to  wit,  the  prevention  of  sales 
of  intoxicating  liquor.  The  court  there  quotes  with  ap- 
proval what  Judge  Cooley  says  on  this  subject,  to  wit:  "It 
is  established  as  a  general  rule  that  when  the  constitution 
gives  a  general  power  or  enjoins  a  duty,  it  also  gives  by 
implication  every  particular  power  necessary  for  the  exer- 
cise ®®  of  the  one  or  the  enjoyment  of  the  other.  The  impli- 
cation under  this  rule,  however,  must  be  a  necessary,  not  a 
conjectural  or  argumentative,  one.  And  it  is  further  modi- 
fied by  another  rule,  that  where  the  means  for  the  exercise 
of  a  granted  power  are  given,  no  other  or  different  means 

can  be  implied  as  being  more  effective  or  convenient 

Another  rule  of  construction  is,  that  when  the  constitution 
defines  the  circumstances  under  which  a  right  may  be  exer- 
cised or  a  penalty  imposed,  the  specification  is  an  implied 
prohibition  against  legislative  interference,  to  add  to  the 
condition  or  to  extend  the  penalty  to  other  cases:  fJooley's 
Constitutional  Limitations,  4th  ed.,  p.  78."  The  court 
further  say:  "This  rule  is  decisive  of  the  controversy.  The 
constitution  defines  the  circumstances  under  which  the 
people  may  prohibit  the  sale  of  intoxicating  liquors  under 
legislative  enactment,  and  the  legislature  have  attempted  to 
extend  the  prohibition  to  a  gift,  and  have  imposed  a  penalty 
for  giving  away  intoxicating  liquors.  This  they  had  no  au- 
thority to  do.  On  the  contrary  the  constitution  having 
specified  the  bounds  within  which  they  were  to  act,  it  was  a 
direct  assumption  and  usurpation  of  unwarranted  power  to 
go  beyond  those  bounds":  Steele  v.  State,  19  Tex.  App.  425; 
Dawson  v.  State,  25  Tex.  App.  670,  8  S.  W.  820.  This  prin- 
ciple has  been  since  followed,  as  the  established  doctrine  in 
this  state.  Even  in  the  act  prohibiting  blind  tigers,  it  was 
held  that  there  had  to  be  a  sale  before  the  law  with  refer- 
ence to  blind  tigers  became  operative:  Segars  v.  State,  40 
Tex.  Cr.  Rep.  577,  51  S.  W.  211.  And  so  it  has  been  held 
that  the  prescription  of  a  physician  without  the  accompany- 
ing sale  is  inoperative:  Williams  v.  State  (Tex.  Cr.  Rep.), 
81  S.  W.  1209,  10  Tex.  Ct.  Rep.  979. 

On  the  second  proposition  we  hold  that  the  act,  as  formu- 
lated, renders  it  invalid ;  that  is,  the  act  is  in  its  terms  com- 
prehensive, and  makes  penal  all  solicitations  of  sales  for  in- 
toxicating liquors,  in  local  option  territory — there  is  no  ex- 
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ception  as  to  the  sale  by  solicitors  from  other  states,  under 
the  laws  of  Congress  regulating  interstate  commerce;  and 
there  is  no  exception  as  to  soliciting  sales  for  medicinal  pur- 
poses. All  of  these  sales  are  lawful  sales  in  local  option 
territory :  Sedgwick  v.  State,  47  Tex.  Cr.  Rep.  627,  85  S.  W. 
813;  Snearly  v.  State,  40  Tex.  Cr.  Rep.  507,  52  S.  W.  547, 
53  S.  W.  696. 

In  this  connection  we  observe  as  a  matter  of  surprise  that 
counsel  for  respondent  contend  that  the  soliciting  of  the  sale 
of  liquor  by  persons  representing  some  house  situated  in  an- 
other state,  does  not  come  within  the  laws  governing  inter- 
state commerce;  that  is,  the  contention  is  that  soliciting 
the  sale  of  goods  is  not  interstate  commerce.  The  authori- 
ties are  all  one  way  on  this  question:  See  17  Am.  &  Eng. 
Ency.  of  Law,  p.  64,  notes  9  and  10;  McCall  v.  California, 
136  U.  S.  104,  10  Sup.  Ct.  Rep.  881,  34  L.  ed.  392.  And  in 
Robbins  v.  Shelby  Co.  Taxing  Dist.,  120  U.  S.  489,  7  Sup. 
Ct.  Rep.  592,  30  L,  ed.  694,  the  court  say:  "The  negotiations 
of  sales  of  goods  which  are  in  another  state,  for  the  purpose 
of  introducing  them  into  the  state  in  which  the  negotiation  is 
made,  is  interstate  commerce." 

Now,  we  apprehend  it  will  be  conceded,  as  stated  above, 
that  sales  "^^  or  solicitations  or  offering  for  sale  of  intoxi- 
cating liquor  in  local  option  territory,  is  legitimate  as  inter- 
state commerce,  and  for  medicinal  purposes  under  the  rules 
prescribed  by  our  legislature.  It  will  also  be  admitted  that 
there  are  no  terms  in  the  act  excepting  these  sales  from 
its  provisions — that  is,  the  act  is  all-embracing,  and  accord- 
ing to  its  letter  makes  such  sales  penal.  Now,  there  is  a 
line  of  decisions  which  authorize  us  to  reject  certain  portions 
of  an  act,  which  are  unconstitutional,  and  retain  as  valid  the 
constitutional  portions  where  the  act  is  severable.  But  here 
we  have  no  exceptions  or  clauses  relating  to  these  legal  sales, 
in  the  shape  of  provisos  or  otherwise.  So  that,  in  order  to 
validate  the  act,  we  are  asked  to  interpolate  the  exceptions, 
and  then  reject  them,  and  hold  valid  the  penalizing  of 
soliciting  sales  of  intoxicating  liquor,  over  which  the  legisla- 
ture had  power  to  punish.  This  cannot  be  done.  We  quote 
from  Sutherland  on  Statutory  Construction,  section  173,  as 
follows:  "In  United  States  v.  Reese,  92  U.  S.  214,  23  L.  ed. 
563,  it  was  held  that  the  power  of  Congress  to  legislate  at 
all  upon  the  subject  of  voting  at  state  elections  rests  upon  the 
fifteenth  amendmeQ,t  to  the  federal  constitution,  and  can  be 
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exercised  by  providing  a  punishment  only  when  the  wrong- 
ful refusal  to  receive  the  vote  of  a  qualified  voter  at  such 
election  is  because  of  his  race,  color  or  previous  condition 
of  servitude.  A  congressional  enactment  not  confined  in  its 
operation  to  unlawful  discrimination  on  account  of  race, 
color  or  previous  condition  of  servitude  transcends  the  con- 
stitutional limit,  and  is  unauthorized.  Waite,  C.  J.,  said, 
*We  are  therefore  directly  called  upon  to  decide  whether  a 
penal  statute  enacted  by  Congress,  with  its  limited  powers, 
which  is  in  general  language  broad  enough  to  cover  wrong- 
ful acts  without  as  well  as  within  the  constitutional  juris- 
diction, can  be  limited  by  judicial  construction  so  as  to  make 
it  operate  only  on  that  which  Congress  may  rightfully  pro- 
hibit and  punish.  For  this  purpose  we  must  take  these  sec- 
tions of  the  statute  as  they  are.  We  are  not  able  to  reject 
a  part  which  is  unconstitutional  and  retain  the  remainder, 
because  it  is  not  possible  to  separate  that  which  is  uncon- 
stitutional, if  there  be  any  such,  from  that  which  is  not. 
The  proposed  effect  is  not  to  be  attained  by  striking  out 
or  disregarding  words  that  are  in  the  section,  but  by  insert- 
ing those  that  are  not  now  there.  Each  of  the  sections  must 
stand  as  a  whole  or  fall  altogether.  The  language  is  plain. 
There  is  no  room  for  construction,  unless  it  be  as  to  the 
effect  of  the  constitution.  The  question,  then,  to  be  deter- 
mined'is.  whether  we  can  introduce  words  of  limitation  into 
a  penal  statute  so  as  to  make  it  specific,  when,  as  expressed, 
it  is  general  only.  It  would  certainly  be  dangerous  if  the 
legislature  could  set  a  net  large  enough  to  catch  all  possible 
offenders,  and  leave  it  to  the  courts  to  step  inside  and  say 
who  could  be  rightfully  detained  and  who  should  be  set  at 
large.  This  would,  to  some  extent,  substitute  the  judicial 
for  the  legislative  department  of  the  government.  The 
courts  enforce  the  legislative  will  when  ascertained,  if  with- 
in the  constitutional  grant  of  power To  limit  this 

statute  in  the  manner  now  asked  would  be  to  make  a  new 
law,  '^^  not  to  enforce  an  old  one.  That  is  no  part  of  our 
duty.'  This  view  has  been  repeatedly  approved  in  subse- 
quent cases":  United  States  v.  Harris,  106  U.  S.  629,  1  Sup. 
Ct.  Rep.  601,  27  L.  ed.  290;  Trademark  Cases,  100  U.  S.  82, 
25  L.  ed.  550;  Virginia  Coupon  Cases,  114  U.  S.  305,  5  Sup. 
Ct.  Rep.  903,  29  L.  ed.  185;  Baldwin  v.  Franks,  120  U.  S. 
678,  7  Sup.  Ct.  Rep.  656,  32  L.  ed.  766;  James  v.  Bowman, 
190  U.  S.  127,  23  Sup.  Ct.  Rep.  678,  47  L.  ed.  979.     In  this 
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ease  the  principle  is  laid  down  that  penal  legislation  broader 
than  the  mandate  cannot  be  sustained,  the  court  having 
no  power  to  amend  or  reform  it.  The  court  here  says: 
"It  is  urged,  however,  that  the  general  description  of  the 
offense  included  the  more  limited  one,  and  that  the  section 
was  valid  where  such  was  in  fact  the  cause  of  denial." 
The  court,  in  following  the  line  of  decisions  mentioned,  says : 
"We  deem  it  unnecessary  to  add  anything  to  the  views  ex- 
pressed in  these  opinions.  We  are  fully  sensible  of  the 
great  wrong,  which  results  from  bribery  at  elections,  and 
do  not  question  the  power  of  Congress  to  punish  such  of- 
fenses when  committed  in  respect  to  the  election  of  federal 
officers.  At  the  same  time  it  is  all-important  that  the  crim- 
inal statute  should  define  clearly  the  offense  which  it  pur- 
ports to  punish,  and  that  when  so  defined  it  should  be  with- 
in the  limits  of  the  power  of  the  legislative  body  enacting 
it.  Congress  has  no  power  to  punish  bribery  at  all  elec- 
tions. The  limits  of  its  power  are  in  respect  to  elections 
in  which  the  nation  is  directly  interested,  or  in  which  some 
mandate  of  the  national  constitution  is  disobeyed,  and  the 
courts  are  not  at  liberty  to  make  a  criminal  statute,  broad 
and  comprehensive  in  its  terms  and  in  these  terms  beyond 
the  power  of  Congress  and  change  it  to  fit  some  particular 
transaction  which  Congress  might  have  legislated  for  if  it 
had  seen  fit."  We  believe  these  citations  are  peculiarly 
applicable  to  the  question  we  are  discussing;  especially  un- 
der our  statute  with  reference  to  offenses,  which  requires 
that  all  offenses  be  defined.  It  is  not  for  the  court  to  leg- 
islate into  a  statute  provisos  or  exceptions  which  may  be 
surmised  the  legislature  intended,  to  put  there  and  did  not, 
for  the  purpose  of  then  judicially  legislating  such  provisos 
out  of  the  statute. 

We  see  no  reason  to  overturn  the  decisions  of  this  court,^ 
since  the  HoUey  case  (14  Tex.  App.  505),  which  hold  that 
article  16,  section  20,  affords  the  method  by  which  local  op- 
tion can  be  adopted  in  localities.  That  method  is  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  in  such  territory, 
and  can  only  be  put  into  force  by  a  vote  of  the  majority 
of  the  voters  in  such  locality ;  and  the  legislature  is  not  au- 
thorized to  submit  to  them  any  other  issue  than  that  marked 
out  by  the  constitution.  That  is  exclusive  and  exhaustive. 
There  is  nothing  reserved  to  the  legislature,  its  only  func- 
tion being  to  regulate  how  the  vote  shall  be  taken  on  this 
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question,  and  to  pass  laws  for  the  punishment  of  the  sale 
of  intoxicating  liquor  in  violation  of  the  law,  which  the 
people  have  made.  But  if  it  should  be  conceded  that  the 
legislature  had  the  power  in  the  first  instance  to  punish  the 
solicitation  of  a  sale  of  intoxicating  liquor  in  local  optioa 
territory  without  submitting  it  to  a  vote  of  the  people  in 
such  locality,  then,  as  we  have  shown,  it  did  not 'pass  a 
law  legal  in  form,  and  capable  of  enforcement. 
"  The  motion  for  rehearing  is  accordingly  overruled. 


The  Legislature  may  Make  the  Place  of  Delivery  of  Whisky  in  a  cer- 
tain county  the  place  of -sale:  State  v.  Herring,  145  N.  C.  418,  ante,  p. 
461.  And  a  statute  making  it  a  misdemeanor  to  act  as  the  agent  of 
either  the  purchasers  or  the  seller  in  effecting  a  sale  of  intoxicating 
liquor  in  any  territory  in  which  a  sale  thereof  is  prohibited  is  consti- 
tutional: Hart  V.  State,  87  Miss.  171,  112  Am.  St.  Eep.  437. 


CRAVEN  V.  STATE. 

[49  Tex.  Cr.  Eep.  78,  90  S.  W.  311.] 

EVIDENCE — Dying  Declarations. — To  authorize  the  introduc- 
tion in  evidence  of  a  dying  declaration,  it  is  incumbent  on  the  state 
to  prove  that  the  deceased,  when  he  made  it,  was  conscious  of  ap- 
proaching death  and  believed  that  there  was  no  hope  of  his  recovery; 
that  the  declaration  was  voluntarily  made,  and  not  through  tho 
persuasion  of  any  person;  that  it  was  not  made  in  answer  to  inter- 
rogatories calculated  to  lead  the  deceased  to  make  any  particular 
statement;  and  that  the  deceased  was  of  sane  mind  at  the  time  of 
making  the  declaration,     (p.  800.) 

EVIDENCE. — Dying  Declarations  can  be  admissible  in  evi- 
dence only  when  the  death  of  the  deceased  is  the*  subject  of  the 
charge,  and  the  circumstances  of  the  death  are  the  subject  of  the 
dying  declarations,     (p.  801.) 

HOMICIDE — Evidence — Ees  Gestae. — On  a  trial  for  murder  a. 
statement  made  by  the  accused  to  his  father  within  four  or  six 
minutes  after  the  killing,  detailing  the  circumstances  of  the  difficulty,. 
is  admissible  in  evidence  as  part  of  the  res  gestae,     (p.  802.) 

Y.  Adams,  for  the  appellant. 

H.  Martin,  assistant  attorney  general  for  the  state. 

80  DAVIDSON,  P.  J.  Appellant  was  charged  by  indict- 
ment with  killing  Ed  Keith ;  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  five  years'  con- 
finement in  the  penitentiary. 

During  the  trial  the  dying  declaration  of  Keith  was  ad- 
mitted as  evidence.    Several  objections  were  urged.     The 
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court  heard  the  testimony  of  Mrs.  George  Pecde,  Dock  Phil- 
lips, Dock  Hudson  and  Chip  Reasonover,  wherein  the  state 
was  attempting  to  lay  the  predicate  for  the  introduction 
of  the  dying  declarations.  On  exception  being  taken,  the 
testimony  was  excluded.  Subsequently,  in  a  second  at- 
tempt to  introduce  the  dying  declaration,  Tom  Demasters 
was  used  as  a  witness.  On  this  statement  of  Demasters,  the 
dying  declaration  was  admitted,  to  wit:  Keith  turned  over 
and  made  this  statement,  "I  believe  I  am  fatally  shot." 
The  conversations  occurring  between  the  witnesses,  except 
Demasters,  was  some  hours  prior  to  deceased's  statement 
to  Tom  Demasters.  The  purported  dying  declaration  was 
made  the  following  day,  at  about  5  o'clock  in  the  evening. 
The  statement  to  Demasters  was  made  about  11  o'clock  at 
night  prior  to  said  dying  declaration.  The  time  interven- 
ing being  from  11  o'clock  at  night  until  5  o'clock  the  next 
evening.  The  contention  here  is  made  that  the  proper  pred- 
icate was  not  laid.  In  order  to  authorize  the  introduction 
in  evidence  of  the  dying  declaration  it  is  incumbent  on  the 
state  to  prove  (1)  that  the  deceased,  when  he  made  it,  was 
conscious  of  approaching  death,  and  believed  there  was  no 
hope  of  his  recovery;  (2)  that  the  declaration  *^  was  vol- 
untarily made,  and  not  through  the  persuasion  of  any  per- 
son; (3)  that  it  was  not  made  in  answer  to  interrogatories 
calculated  to  lead  deceased  to  make  any  particular  state- 
ment; and  (4)  that  deceased  was  of  sane  mind  at  the  time 
of  making  the  declaration.  The  only  evidence  that  was  in- 
troduced as  a  means  of  justifying  the  introduction  of  the 
statement  of  deceased  was  through  Tom  Demasters  to  wit: 
**I  believe  I  am  fatally  shot."  This  did  not  exclude  the 
hope  of  recovery;  nor  does  it  show  that  he  was  conscious 
of  approaching  death,  in  the  sense  in  which  this  statute 
means  approaching  death.  Of  course,  every  man  knows, 
as  a  matter  of  fact,  that  ultimately  he  must  die,  and  the 
fact  that  he  may  state  a  belief  of  the  fact  does  not  show, 
within  the  meaning  of  our  statute  with  reference  to  dying 
declarations,  a  consciousness  of  approaching  death.  The 
predicate  must  exclude  hope  of  life.  It  must  reach  the 
point  of  a  certainty  in  the  mind  of  declarant  that  all  hope 
of  recovery  is  gone,  and  that  he  is  conscious  of  then  ap- 
proaching death,  and  in  his  mind  it  must  be  the  inevitable 
result.  Of  course,  the  fact  is  in  the  record  that  deceased 
v/as  dangerously  shot,  but  he  had  stated  to  the  physician 
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and  others  who  endeavored  to  have  him  make  a  statement, 
that  he  had  some  hope  of  recovery:  Ledbetter  v.  State, 
23  Tex.  App.  247,  5  S.  W.  226;  Ex  parte  Meyers,  33  Tex. 
Cr.  Rep.  204,  26  S.  W.  196 ;  10  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  364  et  seq.  Page  366  of  the  cited  volume  contains 
this  language:  "To  render  such  declarations  admissible, 
the  declarant  must  not  only  believe  that  he  is  about  to  die, 
but  he  must  be  without  hope."  Further,  "According  to 
the  clear  preponderance  of  authority,  if  the  deceased  had 
the  slightest  hope  of  recovery  when  the  declarations  were 
made,  they  were  inadmissible."  The  words  of  our  statute, 
"lost  all  hope  of  recovery,"  mean  that  it  is  a  belief  in 
death  which  does  exclude  any  hope  of  recovery.  The  rule 
may  be  summed  up,  as  found  on  page  368  of  the  same  work, 
"That  the  belief  declarant  may  ultimately  die  from  his  in- 
juries is  not  sufficient":  Edmondson  v.  State,  41  Tex.  496. 
And  it  has  been  held  in  Hunnicutt  v.  State,  18  Tex.  App. 
498,  51  Am.  Rep.  330,  that  the  declarant  must  be  in  extremis, 
and  under  the  solemn  conviction  that  he  is  bound  to  die, 
and  that  all  hope  of  recovery  is  eliminated  from  his  mind. 
Only  two  hours  before  deceased  in  this  case  should  have 
made  the  statement  to  Tom  Demasters,  one  of  the  doctors 
told  him  that  he  thought  he  was  bound  to  die,  and  the  other 
asked  him  if  he  realized  how  mortally  wounded  he  was. 
Studying  over  the  question  a  moment,  deceased  replied,  "I 
do  not  know  that  I  do."  The  doctors  continuously  held 
out  to  him  encouragement  during  their  treatment  of  him. 
We  therefore,  hold,  under  this  record,  that  which  purports 
to  be  the  dying  declaration  was  inadmissible.  For  a  case 
strongly  in  point  see  Ledbetter  v.  State,  23  Tex.  App.  247, 
5.  S.  W.  226.  All  of  the  authorities,  so  far  as  we  are  aware 
in  our  state,  construe  our  statute  to  the  same  effect. 

Again,  exception  was  reserved  to  some  of  the  statements 
of  the  deceased  as  not  being  dying  declarations,  even  if  the 
predicate  had  been  laid.  "We  believe  this  contention  is  cor- 
rect. Even  had  the  proper  ®*  predicate  been  laid,  all  these 
statements  not  with  reference  to  fhe  death  and  cause  of 
death,  should  have  been  excluded.  With  reference  to  this 
particular  question  the  rule  has  been  long  as  we  understand 
thoroughly  settled,  that  dying  declarations  can  only  be  ad- 
missible, "where  the  death  of  the  deceased  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  are  the 
subject  of  the  dying  declarations."  There  are  some  further 
Am.  St.  Eep.,  Vol.  122—51 
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exceptions  in  regard  to  the  impeachment  of  the  dying 
declaration,  and  the  failure  of  the  charge  to  limit  the  intro- 
duction and  rejection  of  other  testimony,  which  we  deem 
unnecessary  to  discuss,  as  the  dying  declaration  under  the 
predicate  was  not  admissible.  Therefore,  the  other  ques- 
tions pass  out,  as  they  are  but  corollaries  to  the  main  prop- 
osition. 

Shortly  after  the  difficulty,  and  within  four  to  six  min- 
utes, appellant  made  a  statement  to  his  father,  which  was 
excluded.  He  reached  his  father's  front  gate,  from  four 
to  six  minutes  after  the  shooting.  His  horses  were  running 
almost  at  break-neck  speed,  appellant  was  greatly  excited, 
and  was  immediately  asked  by  his  father  what  was  the 
matter.  The  reply  was  that  he  had  trouble  with  Ed  Keith, 
and  that  Ed  Keith  had  struck  him,  and  threw  a  rock  at 
him,  and  tried  to  pull  him  out  of  his  wagon,  and  that  he 
(Keith)  was  going  to  kill  him,  and  that  he  had  to  shoot 
him.  We  think  this  testimony  was  admissible:  Craig  v. 
State,  30  Tex.  App.  619,  18  S.  W.  297;  Scott  v.  State,  46 
Tex.  Cr.  Rep.  305,  81  S.  W.  950,  10  Tex.  Ct.  Rep.  928; 
Freeman  v.  State,  40  Tex.  Cr.  Rep.  545,  46  S.  W.  641,  51  S.  W. 
230,  and  collated  authorities.  This  was  res  gestae  under  the 
authorities  of  our  state,  and  under  the  circumstances  it  was 
proper  to  have  admitted  it.  It  would  have  also  been  admis- 
sible under  another  theory,  as  corroborative  of  appellant's 
statement  on  the  stand  as  a  witness,  he  having  been  impeached 
by  statements  at  variance  with  his  statement  on  the  stand. 
The  statement  to  his  father  was  practically  the  same  as  that 
of  his  testimony  on  the  trial.  However,  we  are  of  opinion 
that  it  was  admissible  as  res  gestae,  and  therefore  original 
testimony. 

For  the  errors  discussed,  the  judgment  is  reversed  and 
the  cause  remanded. 


The  Admissibility  in  Evidence  of  Dying  Declarations  is  the  subject  of 
a  note  to  State  v.  Meyer,  86  Am.  St.  Rep.  637.  To  render  dying 
declarations  admissible  it  is  only  necessary  that  they  be  made  after 
the  infliction  of .  a  mortal  wound  and  after  hope  of  recovery  was 
abandoned  by  the  declarant,  and  after  he  realized  his  impending 
death:  Sims  v.  State,  139  Ala.  74,  101  Am.  St.  Rep.  17.  And  if  the 
deceased  expressed  a  belief  that  he  would  not  get  well,  and  grad- 
ually grew  worse,  until  a  physician,  on  the  next  day,  abandoned  all 
hope  of  recovery,  the  trial  court  is  justified  in  finding  that  the 
declarations  subsequently  made  by  him  were  made  under  the  sense 
of  impending  death  and  without  hope  of  recovery:  Gipe  v.  State,  165 
Ind.   433,   112  Am.   St.  Eep.   238. 
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BIRD  V.  STATE. 

[49  Tex.  Cr.  Eep.  96,  90  S.  W.  651.] 

BUIlGIiAEY — Fraudulent  Intent. — On  a  prosecution  for  bur- 
glary, the  state  must  prove,  beyond  a  reasonable  doubt,  that  the 
accused  entered  the  house  only  with  the  fraudulent  intent  of  com- 
mitting theft.  If  he  entered  the  house  for  any  other  purpose  than 
with  a  fraudulent  intent  to  steal,  he  would  not  be  guilty  of  burglary, 
(p.  804.) 

CRIMINAL  LAW — Trial — Instructions. — An  instruction  which 
resolves  the  presumption  of  innocence  and  reasonable  doubt  of  guilt 
against  the  accused,  and  requires  of  him  to  prove,  not  only  his  in- 
nocence, but  overcome  all  reasonable  doubt  thereof,  is  erroneous,  and 
cause  of  reversal,     (p.  805.) 

BUSGLtVItY — Consent  to  Crime. — If  on  the  day  before  an 
alleged  burglary,  the  owner  of  the  house  entered,  being  connected 
with  the  original  scheme  or  design  that  the  accused  should  enter  his 
house,  agrees  with  others  that  such  accused  shall  be  induced  to  go 
into  the  house,  such  owner  thereby  consents  to  the  entry,  and  the 
accused  cannot  be  convicted  of  burglary,     (p.  805.) 

Reynolds  &  Barkley,  for  the  appellant. 

H,  Martin,  assistant  attorney  general,  "W.  C.  Oliver,  dis- 
trict attorney,  and  E.  T.  Branch,  for  the  state. 

*®  DAVIDSON,  P.  J.  This  conviction  was  for  burglary. 
The  court  charged  the  jury,  as  follows:  "If  defendant  en- 
tered the  ^"^  house  on  the  invitation  of  one  Will  Shelton, 
for  the  purpose  of  only  going  in  there  to  sleep,  then  he 
would  not  be  guilty;  and  if  you  so  find,  find  him  not  guilty." 
Several  objections  are  urged  to  this  charge,  to  wit:  it  shifted 
the  burden  of  proof;  it  required  the  jury  to  believe  that 
he  entered  the  house  on  the  invitation  of  Will  Shelton, 
and  for  the  purpose  only  of  sleeping  in  there,  before  an  ac- 
quittal could  be  obtained;  it  limits  the  acquittal  to  an  af- 
firmative belief  of  that  fact;  and  that  he  could  not  be  ac- 
quitted, unless  he  entered  the  house  on  the  invitation  of 
Shelton,  and  only  for  the  purpose  then  of  sleeping  in  said 
house.  We  believe  these  exceptions,  under  the  facts,  are 
well  taken.  Isaac  Parsons  was  the  cousin  of  Shelton  and 
was  the  bar-tender  of  Elliott  (the  alleged  owner).  Parsons 
had  invited  or  requested  appellant  to  open  the  saloon  on 
the  morning  this  burglary  should  have  occurred.  The 
breaking  occurred  about  2  o'clock  at  night.  The  request 
by  the  bar-tender  of  Shelton  was  to  open  the  saloon  that  morn- 
ing.    The  owner  (Elliott)  testified  that  he  had  been  uoti- 
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fied  his  house  would  be  opened  up  on  the  night  of  the  suc- 
ceeding day  after  he  was  so  notified;  that  on  the  night  of 
the  burglary  he  hid  the  key  at  a  designated  point,  and  that 
Parsons  (his  bar-tender  and  cousin  of  Shelton)  knew  where 
the  key  was  placed.  Voss  (one  of  the  four  officers  watch- 
ing the  house  on  the  night  of  the  alleged  breaking)  stated 
they  had  information  four  or  five  days  previous  that  there 
would  be  an  attempt  to  break  this  house.  Shelton  did  not 
inform  the  officers,  but  told  his  cousin  (Parsons,  the  bar- 
tender). Defendant  testified  that  on  the  night  of  the  bur- 
glary he  was  at  the  house  of  a  woman  named  Roxy,  and  in 
this  he  is  corroborated  by  Shelton  and  Roxy — when  Shelton 
called  for  him.  He  got  up  and  went  with  Shelton  ostensibly 
to  a  dance,  but  did  not  go  to  the  dance.  After  starting  for 
that  purpose,  at  the  instance  of  Shelton  they  changed  their 
intention,  and  went  to  the  saloon,  for  the  purpose  of  sleep- 
ing in  the  saloon.  His  testimony  on  this  point  is  as  fol- 
lows: "And  then  I  said,  'Let's  go  on  home,'  and  I  turned 
to  go  back,  where  Roxy  was,  and  he  said,  'No,  let's  go  down 
to  the  saloon  and  sleep;  that  is  where  I  sleep.'  I  said, 
'Well/  and  when  we  went  on  down  to  Harvey's  saloon,  and 
went  on  back  to  the  back  door  (like  this  is  the  door,  right 
here)  Will  Shelton  got  the  key,  he  had  the  key.  I  never 
had  the  key  in  my  hand;  he  opened  the  door,  and  I  goes 
in  to  get  some  quilts  and  pillows  to  make  us  a  pallet  out 
in  the  saloon  to  sleep  there,  and  just  as  I  stopped  to  pick 
up  the  mattress  inside,  just  the  minute  I  stepped  inside,  1 
struck  a  match  (like  this)  and  was  holding  it  up,  and  just 
at  that  time  officer  Voss  came  up  right  behind  me  with  his 
.^un  right  at  my  back.  I  says,  'What  is  the  matter,  Mr. 
Voss?'  And  he  says,  'You  will  find  out  what  is  the  matter.* 
^hat  is  the  way  I  was  arrested."  The  charge  of  the  court 
required  the  evidence  to  show  affirmatively  that  appellant 
went  into  the  house  on  the  invitation  of  Will  Shelton,  for 
the  sole  purpose  of  getting  quilts  on  which  to  sleep.  The 
converse  of  this,  if  he  went  in  for  any  other  purpose  than 
to  get  the  quilts,  or  if  this  was  the  only  reason  ^^  for  en- 
tering the  house,  he  would  not  be  guilty  of  burglary,  was 
not  given.  This  charge  is  most  clearly  wrong.  The  state 
must  prove  beyond  a  reasonable  doubt  that  appellant  en- 
tered the  house  only  with  the  fraudulent  intent  of  commit- 
ting theft.  If  the  fraudulent  intent  did  not  exist  in  his 
mind  at  the  time  h^  entered  the  house,  the  state  would  have 
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no  case.  If  he  entered  for  the  purpose  of  getting  the  quilts, 
and  not  for  the  purpose  of  stealing,  the  fraudulent  intent 
was  absent.  His  guilt  or  innocence  in  this  case  did  not  de- 
pend on  the  fact  that  he  was  going  to  get  the  quilts,  or  not 
get  them.  It  was  only  a  question  that  went  to  solve  the 
intent  of  defendant.  If  the  fraudulent  intent  did  not  exist, 
then  he  was  not  guilty.  The  evidence  in  regard  to  getting 
the  quilts,  or  for  the  purpose  of  sleeping  in  the  saloon 
(which  he  testified  was  the  purpose),  if  true,  would  cut  off 
absolutely  any  fraudulent  intent  in  entering  the  saloon. 
The  reverse  of  the  law  is  charged,  and  the  court  should  have 
instructed  the  jury,  if  he  entered  the  house  for  any  other 
than  a  fraudulent  intent  to  steal  then  to  acquit;  and  the 
reasonable  doubt  on  this  question  should  have  been  given, 
in  his  favor.  This  resolved  the  presumption  of  innocence 
and  the  reasonable  doubt  against  appellant,  and  required 
of  him  to  prove  not  only  his  innocence  but  overcome  all  rea- 
sonable doubt  of  his  innocence. 

There  is  another  question  made  by  the  facts,  which  should 
have  been  submitted  to  the  jury.  If  Elliott  (the  owner) 
was  connected  with  the  original  design  to  break  the  house, 
and  left  the  key  at  the  designated  point,  for  the  purpose 
of  enabling  these  parties  to  go  into  the  house,  then  the 
parties  entering  the  house  had  his  authority  and  consent. 
This  has  been  the  well-settled  law  in  Texas,  and  was  so  de- 
cided in  the  well-considered  case  of  Speiden  v.  State,  3 
Tex.  App.  156,  30  Am.  Rep.  126.  Elliott  testified  that  he 
wjas  apprised  the  day  before  of  the  fact  that  the  house  would 
be  entered.  The  officers  had  been  notified  of  this  fact  (so 
Voss  testifies)  four  or  five  days  before.  If  Elliott  informed 
the  officers  that  his  house  would  be  broken,  four  or  five 
days  before  it  was  broken,  and  the  day  before  the  burglary 
concocted  the  scheme  that  Parsons  and  Shelton  should  in- 
duce appellant  to  go  into  the  house,  then  this  would  authorize 
an  acquittal,  on  the  ground  that  Elliott  had  consented. 
This  does  not  militate  against  another  well-settled  proposi- 
tion, to  wit,  that  if  the  owner  was  not  connected  with  the 
original  design,  but  ascertaining  that  original  purpose  to 
break,  afterward  joined  in  it  sufficiently  to  bring  about  de- 
tection, his  want  of  consent  would  not  be  obtained.  These 
two  lines  of  decisions  are  well  recognized  in  this  state.  If 
Shelton  had  the  authority,  or  defendant  believed  he  had  the 
authority  to  enter  that  house,  from  either  Parsons  or  Elliott, 
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then  the  fact  that  appellant  went  into  the  house  on  this 
occasion  with  Shelton,  or  with  Shelton's  consent,  would  re- 
lieve it  of  being  a  burglary  case.  Defendant  testified  that 
Shelton  got  the  key  and  opened  the  house.  The  officers 
testify  that  Shelton  was  with  him  at  the  house  at  the  time 
it  was  opened  and  so  does  Shelton  and  immediately  ®^  dis- 
appeared, after  unlocking  the  door.  They  further  testified 
that  the  key  was  in  the  door.  Elliott  was  with  the  officers 
at  the  time. 

For  the  reasons  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 


The  Consent  of  the  Owner  of  Property  to  the  larceny  or  burglary  there- 
of, as  a  defense  to  the  thief  or  burglar,  is  discussed  in  the  notes  to 
People  V.  Miller,  88  Am.  St.  Rep.  597;  State  v.  Hull,  72  Am.  St.  Rep. 
700.  A  person  who  knows  of  a  crime  contemplated  against  him  may 
remain  silent  and  permit  matters  to  go  on,  for  the  purpose  of  appre- 
hending the  criminal,  without  being  held  to  have  consented  to  the  act: 
State  V.  Abley,  109  Iowa,  61,  77  Am.  St.  Rep.  520;  Lowe  v.  State, 
44  Fla.  449,  103  Am.  St.  Rep.  171.  The  feigned  assistance  of  a  de- 
tective is  no  defense  to  his  associate,  if  the  latter  does  every  act 
essential  to  the  crime;  but  what  is  done  by  the  detective  cannot  be 
charged  to  the  burglar,  for  the  two  are  not  acting  together  for  a 
common  purpose:  State  v.  Currie,  13  N.  Dak.  655,  112  Am.  St.  Rep.  687. 
Where  the  owner  of  property,  by  himself  or  hia  agent,  actually  or 
constructively  aids  the  commission  of  an  intended  larceny,  bj  per- 
forming or  rendering  unnecessary  some  act  essential  to  the  offense,  the 
would-be  criminal  is  not  guilty  of  all  the  elements  of  the  crime: 
Topolewski  v.  State,  130  Wis.  240,  118  Am.  St.  Eep.  1019. 


CADDELL  V.  STATE. 

[49  Tex.  Cr.  Rep.  133,  90  S.  W.  1013.] 

BURGLARY — ^Want  of  Consent. — ^If  an  alleged  owner  of  a 
house  averred  to  have  been  burglarized  is  a  witness,  and  fails  to  give 
direct  and  positive  testimony  to  his  want  of  consent  to  the  taking  of 
the  property,  such  want  of  consent  will  not  be  inferred  from  other 
circumstances,     (p.  807.) 

BURGLARY — Want  of  Consent — ^Evidence. — While  want  of 
consent  to  a  burglary  may  be  proved  by  circumstantial  evidence,  yet 
this  character  of  evidence  cannot  be  resorted  to  where  direct  evidence 
of  the  fact  is  obtainable,     (p.  807.) 

BURGLARY — Evidence. — On  a  prosecution  for  burglary  evi- 
dence that  a  small  plug  of  tobacco  has  been  found  ia  not  admissible 
when  such  tobacco  is  not  identified  as  that  taken  from  the  house 
alleged  to  have  been  burglarized,     (p.  808.) 

BURGLARY — Evidence. — On  a  prosecution  for  burglary,  evi- 
dence that  several  pounds  of  tobacco  were  found  in  the  bed  of  the 
accused  is  not  admissible,  without  other  evidence  connecting  the  to- 
bacco found  in  his  possession  with  that  alleged  to  have  been  stolen. 
(p.  808.) 
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J.  S.  Prince,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

133  DAVIDSON,  P.  J.  This  is  a  burglary  conviction. 
The  ownership  of  the  house  alleged  to  have  been  burglar- 
ized, as  well  as  the  property,  is  alleged  to  be  in  W.  T.  Cole 
and  W.  L,  Cole.  Error  is  assigned  on  the  failure  of  the 
state  to  prove  the  want  of  consent  of  W.  L.  Cole.  He  testi- 
fied, and  there  is  nothing  in  the  record  to  show  that  he 
was  asked  in  regard  to  his  want  of  consent,  and  he  did  wish 
to  testify  in  regard  to  it.  It  is  supposed  that  the  state  re- 
lies upon  the  *^'*  fact  that  the  circumstances  might  justify 
the  conclusion  that  he  did  not  consent.  This  is  not  suffi- 
cient. Here  the  witness  did  testify  before  the  jury,  and  it 
could  have  been  very  easily  shown  whether  or  not  he  consented : 
Oood  V.  State,  30  Tex.  App.  276, 17  S.  W.  409 ;  Wisdom  v.  State, 
42  Tex.  Cr.  Rep.  579,  61  S.  W.  926.  In  Wisdom's  case,  it 
was  said:  "Where  the  alleged  owner  is  a  witness,  and  fails 
to  give  direct  and  positive  testimony  to  his  want  of  consent 
to  the  taking  of  the  property,  such  want  of  consent  will 
not  be  inferred  from  other  circumstances  in  evidence :  Good 
V.  State,  30  Tex.  App.  276,  17  S.  W.  409.  While  it  is  true 
that  the  want  of  consent  may  be  proved  by  circumstantial 
evidence,  as  said  in  Wilson  v.  State,  45  Tex.  76;  Kemp 
V.  State,  38  Tex.  110 ;  McMahon  v.  State,  1  Tex.  App.  102 ; 
Welsh  V.  State,  3  Tex.  App.  422;  Trafton  v.  State,  5  Tex. 
App.  480;  Clayton  v.  State,  15  Tex.  App.  348;  Schultz  v. 
State,  20  Tex.  App.  308;  Mackey  v.  State, '20  Tex.  App. 
603 — yet  this  character  of  evidence  cannot  be  resorted  to 
where  direct  evidence  of  the  fact  is  obtainable:  Jackson  v.. 
State,  7  Tex.  App.  363;  Stewart  v.  State,  9  Tex.  App.  321; 
Wilson  v.  State,  12  Tex.  App.  481 ;  Bowling  v.  State,  13  Tex. 
App.  338;  Williamson  v.  State,  13  Tex.  App.  514;  Ander- 
son V.  State,  14  Tex.  App.  49;  Love  v.  State,  15  Tex.  App. 
563 ;  Clayton  v.  State,  15  Tex.  App.  348 ;  Miller  v.  State,  18 
Tex.  App.  34 ;  Pratt  v.  State,  19  Tex.  App.  276 ;  Scott  v.  State, 
19  Tex.  App.  325;  Schultz  v.  State,  20  Tex.  App.  308.  It 
is  a  familiar  rule  that  the  best  evidence  attainable  must  be 
adduced."  This  case  comes  strictly  within  the  rule  laid 
down  in  the  Wisdom  case  (42  Tex.  Cr.  Rep.  579,  61  S.  W. 
926),  and  supporting  authorities. 

E.  H.  Carter  testified,  over  appellant's  objection,  that  hia 
sixteen  year  old  daughter  went  to  the  postoffice  at  Stock- 
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ard,  on  Sunday  after  the  burglary,  the  usually  traveled 
road,  leading  from  Stockard  to  defendant's  residence,  and 
brought  back  with  her  a  small  plug  of  tobacco,  which  had 
the  words  "Town  Talk,"  on  it.  The  burglary  should  have 
occurred  in  the  little  town  of  Stockard.  W-e  believe  this 
testimony  was  inadmissible.  If  it  was  desired  to  introduce 
this  testimony,  the  girl  should  have  been  used  as  a  witness. 
This  is  entirely  hearsay. 

There  was  also  evidence  introduced  to  the  effect  that  some 
ten  days  after  the  alleged  burglary,  several  pounds  of  to- 
bacco was  found  in  the  defendant's  bed,  between  the  mat- 
tresses. Objection  was  urged  to  this.  The  tobacco  taken 
from  the  store  was  a  considerable  quantity,  and  was  identi- 
fied by  the  different  brands,  some  of  it  being  called  "Dash,"^ 
"Town  Talk,"  "Roll  Call,"  etc.  There  was  nothing  in  the 
testimony  shown  by  the  bill  indicating  that  the  tobacco- 
found  at  appellant's  house  belonged  to  any  of  these  brands, 
or  in  any  way  tended  to  connect  this  tobacco  with  that 
which  was  stolen.  Appellant  used  tobacco,  as  did  the  other 
members  of  the  family  where  he  lived:  he  residing  with 
his  father.  As  shown  in  the  bill  we  do  not  believe  this  tes- 
timony was  admissible.  Of  course,  any  fact  or  circumstance 
which  would  ^^'^  tend  to  connect  defendant  with  the  bur- 
glary was  admissible,  but  there  must  be  some  connection  or 
some  fact  connecting  the  tobacco,  if  it  was  in  possession  of 
defendant  or  controlled  by  him,  with  that  taken  from  the 
store  of  the  Coles.  It  certainly  ought  not  to  be  taken  as  a 
criminative  fact,  against  a  man  who  uses  tobacco,  that  he 
has  tobacco  in  his  possession.  There  must  be  some  evidence 
introduced  connecting  the  tobacco  in  his  possession  with 
that  stolen. 

We  believe  the  application  for  continuance  should  have 
been  granted,  though  we  (^  not  deem  it  necessary  to  enter 
into  a  discussion  of  it,  because  that  question  can  hardly 
arise  upon  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Brooks,  J.,  thinks  evidence  in  regard  to  the  tobacco  found 
under  the  defendant's  bed  ought  to  be  admitted. 


As  to  the  Consent  of  the  Oivner  of  Property  to  the  larceny  or  bur- 
glary thereof  as  a  defense  to  the  would-be  criminal,  see  Bird  v.  State,. 
49  Tex.  Cr.  Rep.  96,  ante,  p.  803,  and  authorities  cited  in  the  cross- 
reference  note  thereto. 
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KINCAID  V.  STATE. 

[49  Tex.  Cr.  Kep.  303,  92  S.  W.  415.] 

INTOXICATING-  LIQUORS — Sale  as  Medicine — Local  Option.— 
The  sale  of  a  mixture  of  horse  radish  and  alcohol  to  be  used  as  a 
medicine,  and  incapable  of  being  practically  used  as  a  beverage, 
though  if  drank  in  sufficient  quantity  would  produce  intoxication,  is 
not  a  sale  of  intoxicating  liquor  in  violation  of  a  local  option  law.  (p. 
809.) 

H.  Martin,  assistant  attorney  general,  for  the  state. 

2®*  BROOKS,  J.  Conviction  of  violating  the  local  option- 
law.  This  case  was  tried  before  the  court  without  a  jury. 
The  only  question  to  be  considered  is  the  sufficiency  of  the 
evidence.  Prosecutor  testified  that  he  went  to  appellant's 
drugstore  with  a  bottle  which  contained  ten  cents*  worth  of 
grated  horse-radish,  and  told  appellant  he  wanted  him  ta 
fill  the  remainder  of  the  bottle  by  putting  alcohol  over  the^ 
horse-radish.  Appellant  did  this,  for  which  he  received 
from  prosecutor  fifty  cents.  Prosecutor  further  testified 
that  his  wife  was  suffering  from  neuralgia,  and  that  this, 
preparation  was  a  good  remedy  therefor.  J.  J.  Martin,  a. 
pharmacist,  testified  that  this  preparation  is  a  household 
remedy,  and  is  recognized  by  all  druggists  as  purely  a 
medicine,  and  is  frequently  prepared  without  prescription; 
that  no  more  alcohol  was  used  in  the  preparation  than  is. 
prescribed  by  formula  laid  down  in  the  United  States  Phar- 
macopia,  which  was  not  more  than  necessary  to  extract  the 
strength  of  the  drug  in  the  bottle ;  that  horse-radish  is  very 
strong  and  hot,  and  it  would  be  impracticable  for  one  to- 
drink  the  mixture  prepared  by  appellant  for  Taylor.  Wit- 
Qess  admitted,  however,  that  a  person  could  drink  it  and  it 
would  intoxicate  just  as  any  other  tincture  containing  al- 
cohol, but  that  it  could  not  be  used  as  a  beverage.  Appel- 
lant's insistence  is  that  the  preparation,  as  prepared,  is  not 
intoxicating  liquor  within  the  meaning  of,  the  local  option 
law;  and  that  it  was  not  capable  of  being  practically  used 
as  a  beverage.  These  facts  were  submitted  to  the  court  and 
he  found  appellant  guilty.  "We  do  not  think  the  facts  are 
sufficient  to  support  the  finding  of  the  court.  The  mix- 
ture appears  to  have  been  used  as  a  medicine,  and  could  not 
have  been  drunk  in  reasonable  quantities  as  would  produce 
intoxication.  Accordingly  the  judgment  is  reversed  and  the- 
cause  remanded. 
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On  What  Constitutes  an  Unlawful  Sale  of  Liquor,  see  the  notes  to 
Snidee  v.  State,  12  Am.  St.  Eep.  353;  Borden  v.  Montana  Club,  24 
Am.  St.  Eep.  35.  The  statute  of  Michigan  which  prohibits  the  furnish- 
ing of  liquor  to  minors  does  not  make  it  unlawful  for  one,  in  exer- 
cising the  hospitality  of  his  home,  to  give  liquor  to  a  minor  guest: 
People  V.  Bird,  138  Mich.  31,  110  Am.  St.  Eep.  299. 


HOLLEY  V.  STATE. 

[49  Tex.  Cr.  Eep.  306,  92  S.  W.  422.] 

CRIMINAL  IiAW — Continuance — Alibi. — An  application  for  a 
continuance  of  a  burglary  case  to  show  an  alibi  by  an  absent  witness, 
not  directly  stating  that  such  witness  was  in  view  of  the  accused  all 
the  time  during  which  the  alleged  burglary  was  committed,  is  prop- 
erly denied,  especially  when  the  testimony  of  such  absent  witness 
would  probably  not  have  been  regarded  as  true,  or,  if  given,  would 
not  have  changed  the  result  of  the  case.     (pp.  810,  811.) 

BURGIiAEY — ^Accomplices — Evidence. — If  upon  a  prosecution 
for  burglary  it  appears  that  the  prosecuting  witness  informed  the  ac- 
cused that  he  would  not  prosecute  him  if  he  would  return  the  goods 
taken,  but  did  not  promise  him  immunity  in  the  sense  that  he  would 
testify  falsely  for  him,  or  would  do  any  act  for  the  purpose  of  con- 
cealing him  or  suppressing  the  crime,  such  prosecuting  witness  is  not 
an  accomplice,  so  as  to  exclude  him  from  giving  corroborative  testi- 
mony,    (p.  811.) 

H,  Martin,  assistant  attorney  general,  for  the  state. 

30''  HENDERSON,  J.  Appellant  was  convicted  of  bur- 
glary, and  his  punishment  fixed  at  two  years'  confinement 
in  the  penitentiary.  Appellant  made  a  motion  for  continu- 
ance based  on  the  absence  of  a  witness  by  the  name  of 
Mary  Ellis,  by  whom  he  expected  to  prove  an  alibi.  Said 
witness  appears  to  have  lived  about  a  mile  and  a  half  from 
the  alleged  burglarized  premises,  and  the  application  says, 
in  general  terms,  she  would  prove  that  appellant  was  at  her 
house  on  the  night  the  store  was  burglarized  from  between 
sundown  and  dark  until  near  midnight.  It  is  not  directly 
stated  in  the  application  that  said  Mary  Ellis  was  at  her 
home  on  said  night,  and  that  appellant  was  within  her  view 
during  all  of  said  time,  but  this  is  left  to  inference.  How- 
ever, as  heretofore  suggested,  in  the  light  of  the  testimony 
in  this  case,  we  do  not  believe  if  witness,  Mary  Ellis,  would 
have  testified  as  is  claimed,  the  jury  would  have  regarded 
it  as  probably  true,  or  that  it  would  have  changed  the  re- 
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suit  in  this  case.  The  state's  case  shows  that  John  Davis, 
one  of  the  accomplices  of  appellant,  was  present  with  him 
and  helped  to  burglarize  the  premises.  Besides,  the  owner 
of  the  burglarized  premises  testified  that  appellant  confessed 
to  him  that  he  was  a  party  to  the  commission  of  the  bur- 
glary. We  do  not  believe  the  court  erred  in  overruling  this 
application. 

It  is  also  insisted  by  appellant  that  there  is  no  testimony 
corroborative  of  the  accomplice's  evidence;  that  is,  that 
Frank  Beville,  the  owner  of  the  alleged  burglarized  prem- 
ises, although  his  testimony  is  corroborative  of  that  of  John 
Davis,  yet  he  is  also  an  accomplice  and  cannot  corroborate 
so  as  to  support  the  verdict ;  and  that  there  is  no  other  tes- 
timony of  a  corroborative  character.  Without  discussing 
this  latter  feature  of  the  case ,  that  is,  as  to  other  corrobora- 
tive testimony,  we  hold,  under  the  decisions  of  this  court, 
that  Frank  Beville  is  not  an  accomplice.  True,  he  would 
have  been  so  regarded  under  Gatlin  v.  State,  40  Tex.  Cr. 
Rep.  116,  49  S.  W.  87,  and  other  cases;  but  we  understand 
these  cases  to  have  been  overruled  in  Chenault  v.  State 
(Tex.  Cr.  Rep.),  81  S.  W.  971,  10  Tex.  Ct.  Rep.  909,  fol- 
lowed by  Robertson  v.  State,  46  Tex.  Cr.  Rep.  441,  80  S. 
W.  1000.  It  appears  from  the  record  that  Beville  told 
.appellant  he  would  not  prosecute  him  if  he  would  return 
the  goods.  He  did  not  promise  him  immunity  in  the  sense 
that  he  would  testify  falsely  for  him,  or  would  do  any  act 
for  the  purpose  of  concealing  him  or  suppressing  the  crime, 
merely  stating  that  he  would  not  himself  undertake  the 
prosecution  of  the  case.  Under  the  decisions  above  re- 
ferred to,  this  would  not  constitute  him  an  accomplice;  and 
of  course  his  testimony,  not  being  that  of  an  *®®  accomplice, 
amply  corroborates  the  testimony  of  John  Davis,  the  ac- 
complice witness. 

There  being  no  error  in  the  record,  the  judgment  is  af- 
firmed. 


As  to  Who  is  an  Accomplice  within  the  rule  that  his  testimony  must 
be  corroborated  to  sustain  a  conviction,  see  the  note  to  Stone  v.  State, 
98  Am.  St.  Bep.  158. 

The  Granting  of  a  Continuance  rests  largely  in  the  discretion  of  the 
court:  Casco  Nat.  Bank  v.  Shaw,  79  Me.  376,  1  Am.  St.  Eep.  319; 
Newell  V.  Leathers,  50  La.  Ann.  162,  69  Am.  St.  Kep.  395.  As  to  the 
sufficiency  of  the  showing  to  warrant  a  continuance  in  a  criminal 
trial  on  account  of  the  absence  of  witnesses,  see  State  v.  Hesterly,  182 
Mo.  16,  103  Am.  St.  Rep.  634;  Jenkins  v.  State,  49  Tex.  Cr.  Rep.  457, 
post,  p.  812;  Robbins  v.  State,  47  Tex.  Cr.  Rep.  312,  ante,  p.  694. 
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JENKINS  V.  STATE. 

[49  Tex.  Cr.  Kep.  457,  93  S.  W.  726.] 

CRIMINAL  LAW — Continuance — Absence  of  Witnesses. — An 
application  for  the  continuance  of  a  murder  case  on  the  ground  of  tlie 
absence  of  witnesses  which  fails  to  state  that  there  is  any  controversy 
about  the  facts  to  which  such  witnesses  would  testify  if  present,  or 
that  such  facts  are  material,  while  a  part  of  such  facts  are  conceded 
by  the  state,  is  properly  denied,     (p.  814.) 

HOMICIDE — Assassination — Instructions. — ^In  a  case  of  murder 
by  assassination  there  is  no  error  in  not  submitting  instructions  as  to 
the  crime  of  murder  in  the  second  degree,     (p.  815.) 

HOMICIDE — ^Instructions  on  Circumstantial  Evidence. — ^In  a 
murder  case,  it  is  not  error  to  refuse  to  instruct  the  jury  as  to  the 
law  of  circumstantial  evidence,  when  there  is  positive  evidence  iden- 
tifying the  accused  as  the  slayer  of  the  deceased,     (p.  815.) 

CRIMINAL  LAW — ^Accomplices. — Mere  concealment  of  a  crime 
does  not  make  one  an  accomplice,     (p.  815.) 

CRIMINAL  LAW — Misconduct  of  Jury. — The  mere  mention  by 
a  juryman  in  the  jury -room  of  the  defendant's  failure  to  testify, 
when  this  was  immediately  rebuked  by  another  juryman  with  the 
statement  that  such  matter  was  not  to  be  considered,  does  not 
afford  cause  for  reversal,     (p.  816.) 

CRIMINAL  LAW — Misconduct  of  Counsel  in  Argument. — If, 
from  the  nature  of  the  case,  the  argument  used,  whether  it  be  a  fact 
stated  pertaining  to  the  case  itself,  or  the  injection  of  some  illustratio^i 
or  inflammatory  statement,  obviously  calculated  to  prove  hurtful  in. 
the  case  to  the  accused,  the  appellate  court  will  reverse  a  judgment 
of  conviction,  although  no  written  charge  was  asked  on  the  subject, 
and  no  exception  taken  to  the  refusal  of  the  court  to  give  it.  (p. 
823.) 

CRIMINAL  LAW — Misconduct  of  Counsel  in  Argument. — ^If,. 
on  a  murder  trial,  a  witness  for  the  state  testifies  that  he  recognized  the 
accused  as  the  one  who  fired  the  shot,  by  the  flash  of  his  gun,  the  evi- 
dence, aside  from  this,  being  purely  circumstantial,  a  statement  by 
a  prosecuting  attorney  in  his  argument  to  the  jury,  telling  of  a 
similar  case  happening  in  the  locality  and  giving  the  details  thereof, 
in  which  a  person  accused  of  murder  was  identified  in  the  same  way, 
was  convicted,  and  afterward  confessed  the  crime,  is  prejudicial  to  the 
accused,  and  ground  for  reversal,     (p.  823.) 

Buford  &  Buford,  J.  W.  McDavid,  A.  G.  Brookes,  W.  R. 
Anderson  and  R.  T.  Brown,  for  the  appellant. 

H.  Martin,  assistant  attorney  general,  for  the  state. 

*58  HENDERSON,  J.  Appellant  was  convicted  of  mur- 
der  in  the  first  degree,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  life;  hence  this  appeal. 

It  appears  from  the  evidence  that  appellant  bore  a  grudge 
against  deceased  for  some  time  preceding  the  homicide, 
and  that  appellant^  made  various  threats  at  different  times. 
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against  the  life  of  deceased.  The  evidence  also  shows  that 
deceased  and  the  sons  of  appellant  were  at  outs  and  on  one 
occasion  a  difficulty  occurred  between  them.  Deceased  is 
shown  to  have  borne  animosity  against  appellant  also.  De- 
ceased, Lee  Langford  (a  young  man),  and  appellant  (jus- 
tice of  the  peace),  both  lived  near  the  little  town  of  Mt. 
Enterprise,  in  Rusk  county.  On  the  evening  of  the  hom- 
icide appellant  was  drinking,  and  to  several  persons  made 
dire  threats  to  take  the  life  of  deceased.  On  that  night, 
-deceased  and  "Will  Bussey  were  going  hunting.  They  went 
by  Mt.  Enterprise  to  get  some  tobacco.  They  first  went 
to  March  &  Co.'s  store^  and  then  went  to  the  store  of  J.  T. 
Scroggins,  where  Alfred  BuUard  was  clerking.  Several  per- 
sons were  in  the  store  when  they  first  came  in,  but  they 
all  left,  leaving  Alfred  BuUard,  Bussey  and  appellant  in 
the  store.  Bussey  bought  some  cider,  and  he  and  deceased 
were  standing  at  the  counter  drinking  the  same.  The 
■counter  ran  north  and  south  in  the  room.  The  door  was 
in  the  east.  Bullard  (the  clerk)  was  on  the  west  side  of 
the  counter.  Deceased  was  standing  toward  the  north  end 
of  the  counter,  and  Bussey  was  standing  four  or  five  feet 
distant  from  him,  toward  the  south  end  of  the  counter. 
Deceased's  back  was  toward  the  door.  Bussey  turned 
rather  sideways,  toward  deceased,  and,  according  to  his 
testimony,  was  in  a  condition  to  look  toward  the  front  of 
the  building,  and  was  looking  toward  the  front  of  the  build- 
ing when  the  firing  occurred.  In  this  position  of  the  par- 
ties a  shot  was  fired  from  the  door  and  struck  deceased  in 
the  back  which  caused  his  death ;  whoever  shot  deceased  im- 
mediately left.  Appellant  was  arrested  the  next  day  for 
the  homicide.  On  the  trial  the  state  relied  on  the  circum- 
stances showing  a  feud  between  the  parties  and  threats  by 
appellant  against  deceased;  and  on  the  positive  ^^^  testi- 
mony of  Bussey,  who  stated  that  he  recognized  appellant 
as  the  party  who  fired  the  shot  from  the  flash  of  the  gun. 
This  witness  states  that  he  was  standing  sorter  facing 
Langford,  and  looking  toward  the  door  when  the  gun  fired. 
By  its  flash  and  the  light  therefrom,  he  recognized  appel- 
lant as  the  man  who  fired  the  gun.  He  seemed  at  the  time 
to  be  standing  about  the  edge  of  the  gallery.  The  muzzle 
of  the  gun  appeared  to  be  about  six  feet  from  the  door  of 
the  store.  It  was  a  dark  night  and  raining  some.  It  was 
shown  in  connection  with  his  testimony  that  there  was  an 
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inquest  held  over  the  body  of  deceased  that  night;  and 
witness  testified  that  he  did  not  know  who  it  was  that  killed 
deceased.  He  explains  this  by  stating  that  he  told  his  father 
about  it  that  night,  and  upon  his  advice,  and  because  he  was 
afraid  appellant  and  his  sons  would  use  violence  on  him 
if  he  told  what  he  knew,  he  did  not  tell  that  he  recognized 
appellant  until  he  went  before  the  grand  jury. 

Appellant  relied  on  an  alibi,  which  he  proved  by  a  num- 
ber of  witnesses  and  also  that  other  persons  had  animosity 
against  deceased  and  were  likely  to  have  done  the  killing. 
This  is  a  sufficient  statement  of  the  case  to  discuss  the 
propositions  arising  from  the  assignments  of  error. 

Appellant  made  a  motion  for  continuance  for  the  want 
of  the  testimony  of  William  Presley,  John  Ripley  and  Dr. 
S.  H.  Barnham.  It  is  shown  in  the  application  that  in  re- 
sponse thereto,  the  state  said  it  would  have  the  witnesses 
for  whom  appellant  craved  a  continuance  brought  into 
court,  so  that  they  might  testify,  A  number  were  brought 
in,  but  the  three  mentioned  were  not  procured.  It  may  be 
conceded  that  the  diligence  was  sufficient.  Appellant  said 
he  could  prove  by  the  absent  witness  Presley  that  he  went 
from  Weston,  Texas,  to  Mt.  Enterprise,  to  try  to  get  Lang- 
ford  (deceased)  to  marry  Ada  Singleton;  that  he  failed  to 
do  so;  that  he  conferred  with  defendant,  who  was  justice 
of  the  peace  at  Mr,  Enterprise,  about  instituting  a  proceed- 
ing for  seduction  against  Lee  Langford,  and  conferred  with 
the  prosecuting  officers  of  Rusk  county  about  instituting 
proceedings,  and  had  complaint  prepared.  In  this  connec- 
tion it  may  be  stated  that  one  portion  of  appellant's  de- 
fense consisted  in  showing  that  deceased  may  have  been 
killed  by  some  person  on  account  of  said  seduction.  An  ex- 
amination of  the  statement  of  facts  discloses  that  this  char- 
acter of  testimony  was  introduced  with  reference  to  what 
Presley  did,  about  going  from  Weston  to  Mt.  Enterprise 
to  induce  Langford  to  marry  Ada  Singleton,  and  that  he 
refused  to  do  so ;  and  there  was  no  controversy  on  this  sub- 
ject. 

Appellant  said  he  proposed  to  prove  by  John  Ripley  that 
he  was  the  last  person  who  left  the  store  just  before  the 
shooting;  that  said  witness  will  also  state  that  defendant 
left  the  store  sometime  before  he  did,  and  that  there  was 
no  person  in  the  store,  except  deceased,  Will  Bussey  and 
Alfred  Bullard  when  he  left.    A  few  minutes  after  he  left 
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the  store  the  gun  fired.  These  facts  were  conceded  by  the 
^^^  state,  and  we  fail  to  see  how  his  testimony  would  have 
been  material. 

It  was  also  proposed  to  prove  by  Dr.  Barnham,  that  at 
the  time  of  the  homicide  he  was  sitting  on  the  gallery  of 
a  house,  about  seventy-five  yards  west  of  the  place  where 
the  killing  occurred;  and  that  immediately  thereafter  a 
single  horseman  passed  rapidly  in  front  of  the  house,  going 
southeast  from  the  place  of  the  killing.  We  fail  to  see 
how  this  fact  was  material,  either  of  itself  or  in  connection 
with  the  testimony  shown  in  the  statement  of  facts.  We 
do  not  believe  the  court  erred  in  overruling  the  motion  for 
continuance. 

Appellant  complains  because  the  court  did  not  charge 
on  murder  in  the  second  degree.  We  do  not  believe  that 
the  facts  show  this  to  have  been  a  case  in  which  murder 
in  the  second  degree  was  involved.  Whoever  shot  deceased 
did  so  in  the  role  of  an  assassin.  He  prepared  himself  be- 
forehand, hunted  deceased,  and  shot  him  from  the  dark- 
ness: Leslie  v.  State,  (Tex.  Cr.),  49  S.  W.  73;  Morgan  v. 
State,  31  Tex.  Cr.  Rep.  1,  18  S.  W.  647 ;  Beard  v.  State,  41 
Tex.  Cr.  Rep.  173,  53  S.  W.  348 ;  Whitfield  v.  State,  40  Tex. 
Cr.  Rep.  14,  48  S.  W.  173 ;  White  v.  State,  40  Tex.  Cr.  Rep. 
366,  50  S.  W.  705. 

Appellant  also  complains  because  the  court  failed  to 
charge  on  circumstantial  evidence.  The  fact  that  Bussey 
testified,  positively  identifying  appellant  as  the  shooter  and 
slayer  of  deceased,  takes  this  case  out  of  the  realm  of  cir- 
cumstantial evidence. 

Appellant  also  insists  the  court  erred  in  failing  and  re- 
fusing to  charge  the  law  applicable  to  accomplice's  testi- 
mony and  the  corroboration  thereof,  contending  that  Bus- 
sey was  an  accomplice,  because  on  the  night  of  the  homicide 
at  the  inquest  he  denied  any  knowledge  of  who  did  the 
shooting.  Mere  concealment  of  a  crime  does  not  make  one 
an  accomplice.  This  appears  to  be  all  that  the  witness 
Bussey  did,  and  he  explains  why  he  did  this.  We  do  not 
believe  the  court  erred  in  refusing  to  charge  on  accomplice 
testimony  with  reference  to  this  witness. 

The  court  did  not  err  in  refusing  to  give  special  requested 
instructions.  In  so  far  as  applicable  to  this  case  they  were 
given  in  the  main  charge  of  the  court. 
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Appellant  also  urges  as  a  ground  for  the  reversal  of  this 
case  the  misconduct  of  th^  jury  in  discussing  appellant's 
failure  to  testify.  After  the  trial  the  juror  Bellamy  made 
an  affidavit  raising  this  question,  and  issue  was  joined  by 
the  state,  and  the  court  heard  testimony  pro  and  con  on  this 
subject.  "We  gather  from  this  testimony  that  something  was 
said  by  some  juror  (not  identified)  in  connection  with  the 
reading  of  the  charge  by  the  jury  on  this  subject,  in  re- 
gard to  the  failure  of  defendant  to  testify.  One  of  the 
jurors  said,  "Why  didn't  the  old  man  get  on  the  stand?" 
And  in  this  connection,  it  was  immediately  replied,  "We 
are  not  to  consider  that  in  this  case."  Or  according  to  the 
language  of  one  of  the  witnesses,  it  was  replied,  "that  is 
not  to  be  considered,  the  defendant  has  a  right  to  swear 
or  not  to  swear."  Bellamy  (on  whose  affidavit  the  ques- 
tion was  raised)  on  examination  stated  that  the  matter  was 
spoken  of  by  some  one;  ^^^  did  not  remember  who,  sev- 
eral spoke  of  it ;  could  not  say  just  what  was  said  about  it. 
The  remark  was  made  the  first  or  second  evening  after  the 
charge  was  read  by  Jim  Williams.  He  said  that  was  not  to 
be  considered;  and  it  was  not  discussed  any  more.  As  we 
understand,  the  consensus  of  the  testimony  showed,  that  in 
connection  with  the  reading  of  the  charge  with  reference 
to  defendant's  right  to  testify,  the  remark  or  inquiry  was 
made,  why  didn't  defendant  testify?  And  there  was  an 
immediate  reply  to  the  effect  that  the  matter  was  not  to 
be  discussed  or  considered  by  the  jury.  A  number  of  cases 
•are  referred  to  by  appellant  to  sustain  his  contention,  to 
wit:  Tate  v.  State,  38  Tex.  Or.  Rep.  261,  42  S.  W.  595,  35 
Tex.  Cr.  Rep.  231,  33  S.  W.  121;  Wilson  v.  State,  39  Tex. 
Cr.  Rep.  365,  46  S.  W.  251;  Thorpe  v.  State,  40  Tex.  Cr. 
Rep.  346,  50  S.  W.  383;  Rogers  v.  State  (Tex.  Cr.),  55  S.  W. 
817.  In  Tate  v.  State,  38  Tex.  Cr.  Rep.  261,  42  S.  W.  595, 
•  35  Tex.  Cr.  Rep.  231,  33  S.  W.  121,  there  was  a  discussion 
in  the  jury-room  about  defendant's  failure  to  testify  to  a 
greater  extent  than  is  here  manifested,  and  the  same  was 
used  as  a  circumstance  against  appellant.  In  Wilson's  case 
(39  Tex.  Cr.  Rep.  365,  46  S.  W.  251),  it  was  also  shown 
that  there  was  a  discussion  of  appellant's  failure  to  testify, 
and  the  circumstances  show  that  his  failure  to  testify  was 
used  as  a  circumstance  against  him;  and  so  in  Thorpe  v. 
State,  40  Tex.  Cr.  Rep.  346,  50  S.  W.  383.  The  same  may 
be  said  of  the  Rogers  case  (Tex.  Cr.  Rep.),  55  S.  W.  817. 
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This  case  would  appear  to  come  within  the  rule  laid  down 
in  Leslie  v.  State  (Tex.  Cr.  Rep.),  49  S.  W.  73,  and  Mason 
V.  State  (Tex.  Cr.  Rep.),  81  S.  W.  718,  10  Tex.  Ct.  Rep. 
900.  In  those  cases  it  was  held  that  the  mere  mention  in 
the  jury-room  of  the  defendant's  failure  to  testify,  when 
this  was  immediately  rebuked,  and  the  statement  made  that 
the  matter  was  not  to  be  considered,  would  not  afford  cause 
for  reversal.  "We  understand  this  was  what  occurred  as  to 
this  matter  in  the  jury-room. 

During  the  trial,  and  while  the  district  attorney  was  mak- 
ing his  closing  argument  for  the  state,  he  said:  "The  de- 
fendant's counsel  contend  that  the  state's  witness  Bussey, 
could  not  have  seen  the  defendant  by  the  flash  of  the  gun, 
as  he  has  testified  that  he  did.  Now  gentlemen  of  the  jury, 
you  all  remember  Judge  Booty,  who  used  to  live  here  among 
you  all,  and  was  at  one  time  judge  of  this  court.  While 
he  was  judge  he  tried  a  case  in  Harrison  county  in  which 
the  only  witness  for  the  state  testified  that  he  saw  the  de- 
fendant by  the  flash  of  the  gun,  and  recognized  him;  that 
the  defendant  in  that  case  had  a  red  handkerchief  tied 
around  his  neck,  which  the  witness  also  saw  by  the  flash  of 
the  gun.  The  defendant's  counsel  contended  in  that  case, 
just  as  they  do  in  this  case,  that  it  was  impossible  for  the 
witness  to  have  seen  it  by  the  flash  of  the  gun.  The  de- 
fendant in  that  case  was  convicted  for  murder  in  the  first 
degree,  and  his  punishment  assessed  at  death,  and  on  the 
scaffold,  when  he  was  hanged,  he  made  a  confession  in  which 
he  admitted  that  he  killed  the  deceased  just  as  the  wit- 
ness had  testified  he  did;  and  that  he  had  around  his  neck 
at  the  time  a  red  handkerchief,  just  as  the  witness  had  said." 
Defendant  objected  to  the  remarks  of  the  district  attorney, 
because  they  were  outside  the  record,  and  nothing  in  the 
record  justified  "***  them,  and  were  prejudicial  to  defend- 
ant and  calculated  to  mislead  the  minds  of  the  jury  from 
the  evidence  in  the  case.  Defendant  verbally  asked  the 
court  to  instruct  the  jury  that  they  would  not  consider  the 
same,  and  confine  the  district  attorney  in  his  remarks  to  the 
record  in  the  case,  which,  according  to  the  bill,  the  court 
failed  to  do.  However,  the  court  explains,  "that  the  court 
verbally  stated  at  the  time  to  the  jury  that  they  must  not 
be  influenced  by  or  consider  other  cases  against  the  evi- 
dence in  this  case  on  trial."  In  support  of  his  contention, 
appellant  refers  us  to  Fuller  v.  State,  30  Tex.  App.  559,  17 
Am.  St.  Bep.,  Vol.  122—52 
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S.  W.  1108 ;  Exon  v.  State,  33  Tex.  Cr.  Rep.  461,  26  S.  W. 
1088 ;  Baughman  v.  State,  49  Tex.  Cr.  Rep.  33,  90  S.  W.  166  j 
14  Tex.  Ct.  Rep.  254 ;  Coleman  v.  State,  49  Tex.  Cr.  Rep.  82, 
90  S.  W.  499,  14  Tex.  Ct.  Rep.  371. 

In  Fuller  v.  State,  30  Tex.  App.  559,  17  S.  W,  1108,  the 
district  attorney  stated  that  deceased  was  a  poor  man,  and 
defendant  had  brutally  murdered  him  (deceased)  because 
he  was  a  poor  man,  would  not  work  and  had  married  the 
defendant's  daughter;  that  he  violated  no  law  in  marry- 
ing the  defendant's  daughter,  for  he  had  a  written  order 
for  the  license.  And  again,  he  stated,  "that  defendant's 
lawyers  had  called  the  dead  man  a  devil;  that  this  was 
an  old  dodge ;  that  cases  like  this  had  occurred  in  Van  Zandt 
county,  and  defendant's  lawyers  in  this  case  had  gotten 
their  man  clear  by  denouncing  them  as  devils.  If  you  ac- 
quit this  defendant,  gentlemen,  Van  Zandt  county  will  run 
in  blood.  The  foundations  of  the  Republic  will  be  sapped, 
and  the  government  which  our  fathers  fought,  died  and 
bled  for  will  be  wrecked."  The  court  condemns  this  line 
of  argument  and  refers  to  a  number  of  authorities  in  sup- 
port thereof.  In  said  case  it  was  further  said:  "That  this 
is  not  a  case  which  calls  for  mercy  at  the  hands  of  the 
jury.  Mercy  has  already  been  extended  to  the  defendant 
by  the  verdict  of  the  former  jury.  Had  not  the  state's 
case  been  compromised  by  the  verdict  of  the  former  jury, 
the  state  would  have  a  case  of  murder  in  the  first  degree. 
You  cannot  convict  of  murder  in  the  first  degree  as  it  is, 
but  you  are  asked  to  duplicate  the  verdict  of  the  former 
jury.  There  is  nothing  less  than  murder  in  the  first  de- 
gree here,  and  I  know  it."  The  court,  after  quoting  the 
article  of  the  code  which  prohibits  an  allusion  to  the  former 
verdict  of  conviction,  say:  "The  argument  of  the  district 
attorney  in  this  particular  constitutes  reversible  error,  if 
there  were  no  other  error  in  the  case."  Evidently  drawing 
a  distinction  between  the  former  bills  and  the  last  one  as  to 
the  reversible  character  of  the  remarks. 

In  Exon  v.  State,  33  Tex.  Cr.  Rep.  461,  26  S.  W.  1088 
(which  was  a  rape  case),  the  allegation  being  rape  by  ap- 
pellant on  his  stepdaughter,  defendant's  wife  testified  on 
his  behalf  that  she  had  never  seen  them  in  a  compromising 
position.  On  cross-examination  she  was  asked  if  she  had 
not  sworn  to  the  contrary  before  the  grand  jury.  The 
question  was  excluded  j  but  the  prosecuting  attorney  stated 


March,  1906.]  Jenkins  v.  State.  819 

in  argument  that  the  whole  grand  jury  would  swear  to 
such  fact.  It  was  held  in  that  case  that  the  failure  to  ex- 
clude such  statement  ^^  or  caution  the  jury  that  it  only 
went  to  the  credibility  of  the  witness,  was  error. 

In  Baughman  v.  State,  49  Tex.  Cr.  Rep.  33,  90  S.  W.  166, 
14  Tex.  Ct.  Rep.  254,  the  prosecuting  attorney  pointed  his 
finger  at  defendant,  and  said,  "He  knows  whether  or  not 
he  was  indicted  in  the  federal  court  at  Tyler."  The  court 
say  that  this  remark  should  not  have  been  made.  "Whether 
appellant  was  indicted  in  the  federal  court  or  not  is  imma- 
terial in  the  case.  It  could  not  have  been  evidence  on  the 
trial,  and  if  offered  should  have  been  excluded.  That  an 
attorney  in  his  argument  would  not  be  permitted  to  make 
statements  to  the  jury  not  admissible  in  evidence  if  the 
statements  of  the  attorney  were  with  reference  to  such 
facts.  All  of  said  cases  were  reversed  on  other  grounds, 
and  they  can  hardly  be  considered  as  holding  that  the  re- 
versal was  predicated  on  the  misconduct  of  the  prosecuting 
attorney  in  argument  alone. 

In  Coleman  v.  State,  49  Tex.  Cr.  Rep.  82,  90  S.  W.  499, 
14  Tex.  Ct.  Rep.  371,  the  bill  of  exceptions  shows  that  the 
remarks  of  the  district  attorney  were  with  reference  to 
the  Spencer  case;  and  the  language  used  was  as  follows: 
"Defendant's  counsel  claim  the  fact  that  the  defendant 
told  the  officers  about  the  occurrence,  and  surrendered,  was 
proof  of  his  innocence."  The  district  attorney,  in  reply, 
stated  that  he  knew  of  a  case  of  a  negro  named  Spencer; 
and  that  counsel  for  defendant  and  some  of  the  jury  knew 
of  said  case — where  defendant  came  across  the  river  to 
Red  River  county,  surrendered  to  the  officers,  and  was  sub- 
sequently convicted  and  sent  to  the  penitentiary  for  ninety- 
nine  years.  The  court,  in  signing  the  bill,  explained  that 
he  instructed  the  jury  not  to  consider  the  remarks  of  the 
district  attorney.  The  court  say:  "These  remarks  were 
highly  improper,  and  the  objection  to  them  should  have 
been  sustained  at  once.  It  is  true  that  the  court  withdrew 
the  remarks,  or  rather  instructed  the  jury  to  disregard  them, 
still  the  remarks  were  made  and  evidently  found  lodgment 
in  the  minds  of  the  jury.  If  the  facts  stated  by  the  district 
attorney  in  his  argument  had  been  introduced  and  offered 
before  the  jury,  they  would  have  been  clearly  inadmissible, 
and  the  admission  of  them  before  the  jury  would  have  re- 
quired a  reversal  of  the  judgment."    The  court  then  pro- 
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ceeds  to  say:  "Why  matters  of  this  sort  should  continually 
occur  in  the  trial  of  cases  we  do  not  understand.  Under 
the  theories  of  our  criminal  jurisprudence,  every  case  should 
be  tried  upon  the  basic  principle  of  our  law,  which  is  the 
presumption  of  innocence  and  reasonable  doubt;  and  all 
matters  that  infringe  those  rules  should  be  carefully  ex- 
cluded from  the  jury,  whether  in  evidence  or  argument.  It 
hardly  answers  this  sort  of  erroneous  proceedings,  that  sub- 
sequently the  court  withdraws  the  matter  from  the  con- 
sideration of  the  jury.  It  may  or  may  not;  it  is  owing  to 
the  seriousness  of  the  statements.  But  these  matters  have 
become  so  frequent,  and  we  find  them  in  so  many  records 
that  we  feel  called  upon  to  discountenance  them.  Trial 
courts  should  promptly  suppress  such  remarks  and  argu- 
ment, and  attorneys  refrain  from  using  them,  to  the  end 
that  only  fair  and  legitimate  testimony  '***^  and  argument 
may  be  considered  by  the  jury  in  the  disposition  of  cases 
involving  life  and  liberty."  This  case  was  also  reversed  on 
other  matters,  and  we  can  hardly  tell  from  the  language 
here  used  whether  this  court  would  have  reversed  on  said 
argument  alone. 

It  may  be  stated  that  there  are  a  number  of  cases  in 
which  improper  arguments  of  counsel  alone  is  such  error 
as  demands  a  reversal:  Tillery  v.  State,  24  Tex.  App.  251, 
5  Am.  St.  Rep.  82,  5  S.  W.  842;  Hatch  v.  State,  8  Tex. 
App.  416,  34  Am.  Rep.  751;  Laubach  v.  State,  12  Tex.  App. 
583;  Moore  v.  State,  21  Tex.  App.  666,  2  S.  W.  887;  Crow 
v.  State,  33  Tex.  Cr.  Rep.  264,  26  S.  W.  209.  But  these 
were  all  cases  in  which  the  allusion  in  the  argument  was 
to  some  matter  involved  in  the  case  then  on  trial.  As  in 
Hatch  V.  State,  8  Tex.  App.  416,  34  Am.  Rep.  751,  and 
Moore  v.  State,  21  Tex.  App.  466,  2  S.  W.  887,  the  argument 
was  about  former  trials,  convictions  and  reversal  of  case 
then  on  trial.  And  in  Laubach  v.  State,  12  Tex.  App.  583, 
the  argument  was  as  to  what  absent  witnesses  had  told 
the  district  attorney  they  would  swear  were  they  present. 
The  Crow  case  (33  Tex.  Cr.  Rep.  264,  26  S.  W.  209)  re- 
ferred to  the  finality  of  an  acquittal  and  remedy  by  appeal 
in  case  of  conviction  in  the  particular  case  then  on  trial. 
The  district  attorney  stated  to  the  jury  that  appellant  would 
have  some  relief  if  he  should  be  wrongfully  convicted;  that 
he  could  apply  for  a  new  trial  and  prosecute  an  appeal;  but 


March,  1906.]  Jenkins  v.  State.  821 

if  the  jury  should  wrongfully  acquit  defendant,  the  state 
had  no  remedy. 

In  Rutherford  v.  State  (Tex.  Cr.  Rep.),  67  S.  W.  100, 
which  was  a  prosecution  for  murder,  a  person,  whose  name 
appeared  indorsed  on  the  back  of  the  indictment,  was  called 
as  a  witness  by  the  state,  and  sworn,  but  was  not  placed  on 
the  stand.  Defendant  testified  that  he  was  not  expecting 
deceased  to  come  to  the  place  where  the  killing  occurred, 
but  came  upon  him  unexpectedly,  and  there  was  no  evidence 
of  a  conspiracy  between  defendant  and  the  witness  to  in- 
duce deceased  to  go  to  the  place  of  the  killing.  In  that 
case,  it  was  held  error  for  the  district  attorney  to  state,  in 
his  closing  argument,  that  if  there  was  such  conspiracy,  it 
would  have  been  proven  by  the  witness ;  that  he  knew  what 
he  was  talking  about,  and  that  the  reason  he  did  not  put 
the  witness  on  the  stand  was  that,  if  she  deceived  him,  he 
could  not  contradict  her.  The  court  said  in  that  case  that 
it  was  not  competent  for  the  district  attorney  to  assert 
that  such  a  conspiracy  could  have  been  proven  by  a  witness 
who  was  not  placed  on  the  stand.  In  that  case  appellant 
orally  requested  the  court  to  instruct  the  jury  to  disregard 
the  argument  and  statement  of  the  district  attorney.  The 
court  refused  to  give  the  requested  instruction  on  the  sub- 
ject. The  case  appears  to  have  been  reversed,  among  other 
things,  on  this  ground.  However,  this  was  a  direct  allusion 
to  the  case  then  on  trial,  and  to  what  the  district  attorney 
knew  the  witness  would  prove,  and  what  he  l^new  about  the 
existence  of  a  conspiracy,  about  which  there  was  no  testi- 
mony in  the  record,  and  which  was  a  damaging  fact  against 
appellant. 

In  Bearden  v.  State,  48  Tex.  Cr.  Rep.  144,  79  S.  W.  37, 
9  Tex,  Ct.  Rep.  813,  Puckett,  one  of  the  attorneys  for  the 
state,  while  addressing  the  jury,  said:  "Gentlemen  '*"^  of 
the  jury,  Mr.  Nelson  said  I  was  a  scene  lawyer.  Yes,  I  am 
a  scene  lawyer.  I  was  present  and  witnessed  the  killing, 
and  I  would  have  testified  in  this  case  if  I  were  not  an  at- 
torney in  the  case,  and  having  witnessed  the  killing  I  know 
the  state's  theory  is  true."  The  court  in  this  case  at- 
tempted by  a  charge  to  withdraw  the  argument  from  the 
consideration  of  the  jury;  but  our  court  said:  "We  are  in- 
clined to  doubt  whether  this  character  of  statement,  coming 
from  an  attorney  for  the  state  who  claimed  to  have  wit- 
nessed the  homicide,  could  be  withdrawn  from  the  jury 
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so  as  to  relieve  it  of  prejudice  to  appellant."  Here  it  is 
seen  there  was  a  direct  allusion  to  the  case,  and  the  facts 
proven. 

In  Hatchell  v.  State,  47  Tex.  Cr.  Rep.  380,  84  S.  W.  234, 
11  Tex.  Ct.  Rep.  705,  it  was  held  that  remarks  and  argument 
by  the  district  attorney,  in  effect  that  if  the  jury  failed  to 
convict,  every  good  and  respectable  citizen  of  the  county 
will  hang  his  head  with  shame,  were  improper.  Also  that 
a  comparison  in  argument  between  defendant  on  trial  for 
murder  and  a  hyena  to  the  former's  disadvantage;  reference 
to  the  probability  that  defendant's  counsel  had  stocked  the 
jury  with  a  man  to  hang  it,  held  improper  and  reprehensible, 
but  not  ground  for  reversal  in  the  absence  of  a  requested 
charge  refused  with  reference  thereto. 

Now,  the  question  here  presented  is,  Under  the  authori- 
ties cited  and  the  reason  of  the  rule  to  be  deduced  there- 
from, was  the  argument  here  of  such  a  character  as  to  have 
prejudiced  appellant  and  his  rights  before  the  jury?  The 
district  attorney  was  simply  relating  what  occurred  with 
reference  to  a  similar  matter  in  another  case,  not  in  any- 
wise connected  with  the  ease  on  trial.  True,  it  served  to 
illustrate  the  issue  involved  in  the  case  on  trial.  However, 
the  jury  were  admonished  by  the  court  immediately  in  that 
connection  not  to  consider  the  argument  of  the  district 
attorney  with  reference  to  said  case,  but  to  confine  them- 
selves to  the  evidence  before  them  in  the  case  on  trial. 
No  written  charge  was  asked;  that  is,  none  was  prepared 
by  appellant's  counsel  and  asked  to  be  given  by  the  court. 
We  have  a  line  of  authorities  which  requires  such  a  charge 
to  be  requested,  and  refused,  and  exception  taken  thereto, 
before  the  case  will  be  reversed  on  account  of  improper 
argument.  However,  there  is  another  class  of  cases  which 
hold,  where  the  argument  is  obviously  improper,  or  of  an 
inflammatory  character,  and  calculated  to  prejudice  the 
appellant,  no  written  charge  will  be  required  before  the 
case  will  be  reversed.  It  will  be  seen  from  a  recitation  of 
the  authorities  that  they  are  not  altogether  harmonious  on 
this  subject.  Still  we  believe  there  may  be  traced  as  a  cor- 
rect legal  principle,  running  through  the  cases,  that  where- 
ever  in  the  argument  the  reference  is  to  some  fact  in  the 
case  itself,  that  a  certain  statement  could  be  proved  by  an 
absent  witness,  or  that  the  attorney  making  the  argument 
states  of  his  own  personal  knowledge  he  knew  the  fact  to 
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be  true,  that  it  affords  ground  for  reversing  the  ease. 
And  in  some  cases  where  under  the  peculiar  circumstances 
the  argument  is  of  such  an  inflammatory  character  as  to  be 
obviously  hurtful,  that  the  ^®®  case  will  be  reversed,  al- 
though no  written  charge  was  asked  and  refused  and  ex- 
ception taken  thereto.  If  we  were  required  to  state  a  rule 
on  the  subject,  it  would  be  this:  that  where,  from  the  na- 
ture of  the  case,  the  argument  used,  whether  it  be  a  fact 
stated  pertaining  to  the  case  itself,  or  the  injection  of  some 
illustration  or  inflammatory  statement,  obviously  calculated 
to  prove  hurtful  in  the  case  to  appellant,  that  this  court 
will  reverse,  although  no  written  charge  was  asked  on  the 
subject,  and  no  exception  taken  to  the  refusal  of  the  court 
to  give  the  same.  It  occurs  to  us  that  the  illustration  or 
statement  here  interposed  was  of  such  a  character.  The 
critical  point  in  the  case  was  the  identification  of  appel- 
lant as  being  the  party  who  fired  the  shot  which  slew  de- 
ceased. According  to  the  testimony,  that  was  established 
by  one  witness,  who  stated  he  recognized  appellant  as  the 
person  who  fired  that  shot,  from  the  flash  of  the  gun.  Out- 
side of  this  testimony,  the  evidence  inculpating  appellant 
was  purely  of  a  circumstantial  character.  Now,  in  order 
to  reinforce  this  point  in  the  state's  case,  the  state  has  re- 
course to  an  illustration,  coming  within  the  observation  or 
experience  of  the  district  attorney,  that  occurred  in  that 
locality,  and  under  a  judge  whose  approval,  from  his  high 
character,  gave  sanction  to. the  illustration.  The  district 
attorney  gave  the  details  of  that  transaction  and  identifica- 
tion, which  were  very  similar  to  those  presented  in  this  case. 
He  told  the  jury  how  the  details  of  that  statement  as  to  the 
identification  of  the  defendant  in  that  case  must  be  true 
from  the  fact  that  he  confessed  on  the  scaffold  that  he  was 
the  guilty  party.  Under  the  peculiar  facts  of  this  case,  we 
believe  that  the  introduction  of  said  illustration  and  the 
statement  of  the  details  thereof  to  the  jury  was  of  such  a 
hurtful  character  to  appellant's  right  as  to  reverse  this  case. 
We  accordingly  hold  that  on  account  of  said  argument  and 
statement  of  the  district  attorney,  as  set  forth  in  said  bill 
of  exceptions,  the  judgment  of  conviction  is  reversed  and 
the  cause  remanded:  Smith  v.  State,  44  Tex.  Cr.  Rep.  137, 
100  Am.  St.  Rep.  849,  68  S.  W.  995,  5  Tex.  Ct.  Rep.  372; 
Powell  V.  State  (Tex.  Cr.  Rep.),  70  S.  W.  218,  5  Tex.  Ct. 
Rep.  932. 


824 


American  State  Reports,  Vol.  122.         [Texas. 


Miscondiiet  of  Counsel  in  the  course  of  a  trial  or  in  making  an  argu- 
ment is  discussed  in  the  notes  to  Cleveland  etc.  E.  E.  Co.  v.  Pritschau, 
100  Am.  St.  Eep.  689;  McDonald  v.  People,  9  Am.  St.  Eep.  559.  The 
prosecuting  attorney,  in  a  criminal  trial,  represents  the  majesty  of  the 
people;  and,  having  no  responsibility  except  fairly  to  discharge  his 
duty,  should  not  go  beyond  the  evidence  or  the  bounds  of  reasonable 
moderation:  People  v.  Fielding,  158  N.  Y.  542,  70  Am.  St.  Eep.  495; 
State  V.  Blackman,  108  La.  121,  92  Am.  St.  Eep.  377;  Smith  v.  State, 
44  Tex.  Cr.  Eep.  137,  100  Am.  St.  Eep.  849;  Whit  v.  State,  87  Miss. 
564,  112  Am.  St.  Eep.  460;  Powers  v.  State,  75  Neb.  226,  121  Am.  St. 
Eep.  801. 
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OP 

VIRGINIA. 


COOK  V.  SEABOARD  AIR  LINE  RAILWAY. 

[107  Va.  32,  57  S.  E.  564.] 

WATERS — Bight  to  Change  Course. — A  proprietor  may  change 
the  whole  course  of  a  stream  within  the  limits  of  his  own  land,  pro- 
vided he  restores  the  water  undiminished  to  the  original  channel 
before  leaving  his  premises,  and  other  persons  are  not  injured  by 
the  diversion;  and  the  right  to  change  the  course  of  superabundant 
water  produced  by  freshets  is  not  less  clear  than  the  right  to  change 
the  course  of  the  ordinary  stream,     (p.  827.) 

WATERS — Obstruction  by  Railway. — If  a  Proprietor  Has 
Changed  the  Course  of  a  stream  through  his  own  land,  but  restored 
the  waters  to  the  original  channel  before  they  leave  his  premises, 
and  also  has  constructed  a  wasteway  to  carry  off  the  excess  water  in 
times  of  freshets,  both  of  which  are  apparently  permanent,  a  railway 
company  thereafter  constructing  its  road  across  these  waterways  must 
make  culverts  for  the  passage  of  the  water,     (p.  830.) 

Lunsford  L.  Lewis  and  J.  M.  Gregory,  for  the  plaintiff  in 
error. 

E.  R.  "Williams  and  E.  H.  "Wells,  for  the  defendant  in 
error. 

^  HARRISON,  J.  This  action  was  brought  by  Lydia  W. 
Cook  against  the  Seaboard  Air  Line  Railway  for  the  recov- 
ery of  damages  alleged  to  have  been  sustained  by  her,  by 
reason  of  the  skillful  and  negligent  construction  of  its  rail- 
road bed  on  its  right  of  way  through  her  premises. 

The  plaintiff  is  the  owner  of  a  farm  in  Chesterfield  county, 
containing  about  three  hundred  acres,  upon  which  she  has  for 
some  years  operated  a  valuable  and  profitable  granite  quarry. 
There  flows  through  this  tract  of  land  a  small  stream  of  water, 
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which,  in  its  original  course,  flowed  through  a  portion  of  the 
■quarry,  so  that  in  opening  the  quarry  it  became  necessary  to 
divert  the  stream  from  its  natural  channel.  This  was  accom- 
plished by  constructing  a  canal  which  carried  the  water 
around  the  east  side  of  the  quarry,  and  restored  it,  below  the 
quarry,  to  the  natural  bed  of  the  stream  before  it  had  left  the 
premises  of  the  plaintiff.  There  was  also  constructed  by  the 
plaintiff  a  wasteway,  connected  with  the  canal  some  distance 
below  its  head,  for  the  purpose  of  carrying  off  the  super- 
abundant water  whenever  there  was  a  freshet. 

At  the  time  the  defendant  railway  company  acquired  its 
right  of  way  and  constructed  its  roadbed,  this  canal  and  waste- 
way  had  been  continuously  in  use  for  a  number  of  years,  and 
.both,  as  well  as  the  purpose  for  which  each  was  designed,  were 
as  apparent  as  the  existence  of  the  quarry  itself.  The  right 
of  way  condemned  by  the  defendant  crossed  the  wasteway  and 
ran  from  that  point  for  a  distance  of  one  hundred  and  fifty 
yards  parallel  with  and  near  to  the  canal,  the  canal  being  be- 
tween ^*  the  railroad  and  the  quarry.  No  culvert  was  con- 
structed or  other  provision  made  for  the  passage  of  the  water 
across  the  right  of  way  of  the  defendant  company,  which  had 
theretofore  been  carried  off  through  the  wasteway  provided 
by  the  plaintiff  for  that  purpose,  but  earth,  stone  and  gravel 
were  deposited  by  the  defendant  on  the  west  side  of  its  right 
of  way  and  near  to  the  east  bank  of  the  canal,  so  that  the 
superabundant  water,  in  times  of  freshets,  was  thrown  upon 
the  plaintiff's  premises  and  her  quarry  flooded. 

Under  the  instructions  given  by  the  circuit  court  there 
was  a  verdict  for  the  defendant  which  the  court  refused  to  dis- 
turb, on  a  motion  by  the  plaintiff  for  a  new  trial,  and  the 
judgment  complained  of  was  rendered. 

The  crucial  question  in  the  case  involves  the  action  of  the 
court  in  giving  its  fourth  instruction,  which  is  as  follows:  "If 
the  jury  believe  from  the  evidence  that  Mrs.  Cook,  prior  to 
the  building  of  the  railroad,  changed  the  course  of  the  stream 
originally  and  naturally  passing  over  the  site  of  her  quarry  in 
such  a  manner  as  to  alter  the  face  of  nature  and  fix  for  all 
time,  as  far  as  she  was  concerned,  the  said  stream  in  a  new  and 
permanent  channel,  then  this  new  bed  or  channel  became  to  all 
legal  intents  a  natural  watercourse  which  the  railroad  company 
was  bound  to  provide  for  and  has  no  right  to  obstruct;  and 
if  they  believe  further  that  the  said  company — the  proprietor 
of  the  opposite  bank' of  said  stream — did  alter  the  course  of 
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and  obstruct  the  same  by  raising  the  level  of  or  erecting  a 
dike  upon  said  bank,  so  that  in  time  of  flood  the  water  was 
impelled  upon  the  opposite  shore,  whereby  Mrs.  Cook's 
quarry  was  submerged  and  her  property  injured,  then  they 
must  find  for  the  plaintiff,  Mrs.  Cook,  in  such  sum  as  will 
compensate  her  for  the  injury  thus  inflicted.  But,  on  the 
contrary,  if  the  jury  believe  from  the  evidence  that  the 
canal  and  wasteway  constructed  by  Mrs.  Cook  through  her 
lands  was  not  a  permanent  change  in  the  bed  of  the  natural 
stream  fixed  for  all  time  as  far  as  she  was  concerned,  and 
that  the  purpose  and  intent  was  to  remove  the  ^°  same  from 
place  to  place,  or  time  to  time,  as  the  convenience  or  necessi- 
ties of  the  quarry  might  demand,  then  said  canal  and  waste- 
way  was  not  a  natural  stream  for  which  the  railroad  com- 
pany was  bound  to  provide  a  passage.  In  that  case  the  law 
imposed  no  obligation  on  said  company  to  preserve  or  con- 
tinue said  wasteway,  and  it  was  lawful  for  it  to  raise  or  erect 
a  dike  upon  the  bank  of  said  canal,  or  otherwise  obstruct  the 
same,  as  the  convenience  or  safety  of  its  business  required." 

That  the  stream  in  question  is  a  natural  stream  is  not  dis- 
puted ;  and  that  the  plaintiff  had  the  legal  right  to  divert  the 
water  and  turn  it  into  an  artificial  channel,  as  she  did,  is  not 
and  cannot  be  denied ;  it  being  a  settled  principle  of  the  com- 
mon law  that  a  proprietor  may  change  the  whole  course  of  a 
stream  within  the  limits  of  his  own  land,  provided  he  restores 
the  water  undiminished  to  the  original  channel  before  leaving 
his  premises,  and  other  persons  are  not  injured  by  such  diver- 
sion :  3  Kent 's  Commentaries,  p.  439 ;  2  Farnham  on  Waters, 
p.  1645;  Billing  v.  Murray,  6  Ind.  324,  63  Am.  Dec.  385; 
Stein  v.  Burden,  29  Ala.  127,  65  Am.  Dec.  394;  Canfield  v. 
Andrews,  54  Vt.  1,  41  Am.  Rep.  828. 

The  right  of  the  land  owner,  under  circumstances  like  those 
of  the  case  at  bar,  to  change  the  course  of  the  superabundant 
water  produced  by  freshets  is  not  less  clear  than  her  right  to 
change  on  her  own  land  the  course  of  the  ordinary  stream: 
Burwell  v.  Hobson,  12  Gratt.  322,  65  Am.  Dec.  247.  This  is 
an  important  and  instructive  case,  and  the  principles  there 
settled  are  in  many  material  particulars  applicable  to  and 
sustain  the  view  taken  in  the  case  at  bar. 

As  stated  in  the  brief  of  counsel  for  the  defendant  railway, 
instruction  No.  4  tells  the  jury  "that  the  obligations  of  the 
railway  company  with  respect  to  the  overflow  or  to  the  flood- 
water  in  the  plaintiff' 's  canal  were  to  be  determined  by  them 
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upon  their  conclusion  as  to  whether  the  diversion  of  the 
natural  stream  through  the  plaintiff's  property  was  a  tempo- 
rary or  a  permanent  diversion."  In  other  words,  that  the 
obligation  of  ^*  the  defendant  company  to  provide  a  pas- 
sage across  its  right  of  way  for  the  water  that  had  thereto- 
fore flowed  through  the  plaintiff's  wasteway,  and  the  right 
of  the  plaintiff  to  recover  the  damage  resulting  to  her  from 
its  failure  to  provide  such  passage,  are  made  to  depend  upon 
the  purpose  of  the  plaintiff  to  continue  the  artificial  channel 
exactly  as  it  then  was  "fixed  for  all  time,  so  far  as  she  was 
concerned," 

The  principle  announced  by  this  instruction  is  not  applicable 
to  the  case  at  bar.  That  principle  is  applicable  when  the 
question  to  be  determined  is  whether  or  not  a  right  has  been 
abandoned.  If,  for  example,  the  defendant  company  had 
built  its  road  across  the  empty  bed  of  the  original  stream 
when  no  provision  for  carrying  off  water  was  necessary,  and 
the  plaintiff  had  afterward  turned  the  water  back  into  the 
original  channel,  her  right  to  do  so  would  depend  upon 
whether  or  not  she  had  diverted  the  water  into  the  artificial 
channel  with  the  intention  of  permanently  abandoning  the 
old  channel. 

The  case  of  Mississippi  Cent.  R.  Co.  v.  Mason,  51  Miss.  234, 
is  a  well-considered  ease  illustrative  of  this  principle.  There 
it  was  held  that  to  relieve  a  railroad  company  from  the  duty 
of  maintaining  a  passage  across  its  right  of  way  for  a  water- 
course, on  the  ground  that  the  adjoining  owner  had  changed 
the  course  into  a  new  channel,  the  intention  to  make  a  per- 
manent change  must  be  evidenced  by  an  unequivocal  and 
decisive  act  evincing  a  purpose  to  abandon  the  old  channel. 
In  that  case  the  road  was  built  across  the  old  channel. 

The  case  at  bar  is  very  different  from  that  to  which  the 
principle  announced  by  instruction  No.  4  is  applicable.  There 
was  evidence  tending  to  show  that  some  years  before,  when  the 
canal  and  wasteway  were  constructed,  the  plaintiff  contem- 
plated, in  the  event  the  future  development  of  the  quarry  and 
the  needs  of  the  business  should  require  it,  to  move  the  canal 
farther  back  on  a  line  about  where  the  defendant's  road  has 
since  been  built;  when,  however,  the  road  was  built,  any  inten- 
tion to  change  the  location  of  the  canal  had,  from  necessity,  to 
^"^  be  abandoned,  as  the  canal  lay  between  the  railroad  and  the 
quarry,  and  within  a  few  feet  of  both — indeed,  for  some  dis- 
tance the  defendant '^3  right  of  way  adjoins  the  canal,  thus 
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creating  an  impassable  barrier  to  any  further  movement  of 
the  canal  in  that  direction.  But,  if  this  were  not  so,  the 
plaintiff,  having,  as  we  have  seen,  the  right  to  divert  the 
stream,  on  her  own  land,  from  its  original  course  to  the  new 
channel,  would  have  had  an  equal  right  to  change  the  artifi- 
cial channel,  as  the  needs  of  her  business  required,  provided 
the  change  was  made  without  injury  to  others.  Yet  the 
theory  of  the  instruction  is  that  the  plaintiff  could  not  re- 
cover unless  the  canal  and  wasteway  constructed  by  her  was 
in  fact  a  permanent  location,  "fixed  for  all  time  as  far  as 
she  was  concerned." 

It  was  a  matter  of  no  moment  to  the  defendant  company 
what  may  have  been  the  intention  of  the  plaintiff  with  re- 
spect to  future  changes  in  the  course  of  the  stream  upon  her 
own  land.  After  the  defendant  company  had  built  its  road, 
adapting  it  to  the  then  existing  conditions,  no  change  could 
have  been  thereafter  made  in  the  location  of  the  stream  af- 
fecting injuriously  its  rights.  To  all  appearances,  when  the 
road  was  located  the  then  existing  arrangement,  which  had 
been  in  existence  for  a  number  of  years,  was  a  permanent 
one,  and  the  company  not  only  had  the  right,  but  it  was  its 
duty  in  constructing  its  road,  to  adapt  itself  to  conditions  as 
they  then  existed.  It  could  have  safely  provided  a  passage 
for  the  water  from  the  wasteway,  because,  having  adapted 
itself  to  the  state  of  things  created  by  the  plaintiff,  she  could 
not  thereafter  have  changed  those  conditions  to  the  injury 
of  the  company  without  its  consent.  The  plaintiff  could  not 
afterward  have  changed  the  location  of  the  canal  or  waste- 
way  and  required  the  company  to  construct  a  culvert  at  an- 
other place.  Upon  familiar  principles  she  would  have  been 
estopped  from  making  such  a  demand. 

In  3  Farnham  on  Waters  and  Water  Rights,  section  827c, 
it  is  ^®  said:  "If  a  land  owner  makes  a  change  in  the  course 
of  a  stream  which  to  all  appearances  is  permanent,  and  holds 
out  to  the  world  the  representation  that  such  condition  is 
permanent,  he  will  be  bound  by  his  act,  and  after  other  per- 
sons have  acquired  rights  by  changing  their  positions  upon 
the  faith  of  such  representations,  he  will  not  be  permitted  to 
deny  that  the  stream  is  not  flowing  in  its  true  channel." 
And  in  the  same  connection  it  is  said:  "When  a  channel  is 
cut  to  straighten  a  watercourse,  and  the  water  flows  in  the 
new  channel  for  a  number  of  years,  a  railroad  conipnny,  in 
constructing  its  road  through  the  property,  is  bound  to  treat 
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the  new  channel  as  the  watercourse,  and  cannot  obstruct  it 
to  the  injury  of  adjoining  owners." 

The  water  which,  in  times  of  freshets,  flowed  through  the 
wasteway,  was,  so  far  as  it  concerned  the  obligations  of  the 
defendant  with  respect  thereto  in  constructing  its  road,  to 
all  intents  and  purposes  natural  water,  and,  upon  the  prin- 
ciple announced  in  Norfolk  &  W.  Ry.  Co.  v.  Carter,  91  Va. 
587,  22  S.  E.  517,  it  was  the  duty  of  the  defendant  company 
to  make  provision  for  it.  The  authorities  hold  that  the  flood- 
water  which  overflows  from  a  natural  stream  is  not  surface 
water,  and  that  the  failure  of  a  railroad  company  to  make 
culverts  in  an  embankment  constructed  by  it  for  its  roadbed, 
on  lands  subject  to  such  overflow,  of  sufficient  size  to  permit 
the  water  behind  the  embankment  to  rise  and  fall  as  fast  as 
the  stream  does,  is  negligent  and  unskillful  construction,  mak- 
ing the  company  liable  in  damages  for  resulting  injury:  Uhl 
V.  Ohio  River  R.  R.  Co.,  56  W.  Va.  494,  107  Am.  St.  Rep. 
968,  49  S.  E.  378,  68  L.  R.  A.  138;  0 'Council  v.  East  Ten- 
nessee etc.  Ry.  Co.,  87  Ga.  246,  27  Am.  St.  Rep.  246,  13  S. 
E.  489,  73  L.  R.  A.  394.  And  this  court  has  held  that  even 
surface  water,  when  flowing  in  a  natural  channel,  must  be 
dealt  with  by  a  railroad  company  in  constructing  and  main- 
taining its  road  as  if  it  were  water  flowing  in  a  natural 
stream:  Norfolk  &  W.  Ry.  Co.  v.  Carter,  91  Va.  587,  22  S. 
E.  517. 

^®  The  court  having  erred  in  giving  to  the  jury  instruction 
No.  4,  the  judgment  must  be  reversed,  the  verdict  of  the 
jury  set  aside,  and  the  case  remanded  for  a  new  trial,  not 
in  conflict  with  the  views  expressed  in  this  opinion. 


The  Liability  of  Eailway  Compmiies  for  obstructing  the  flow  of 
surface  -waters  and  the  overflow  waters  of  streams,  by  constructing 
their  roadbeds  without  any  culverts  or  other  means  for  allowing  the 
passage  of  the  water,  is  discussed  in  the  recent  case  of  Harvey  v. 
Mason  City  etc.  E.  E.  Co.,  129  Iowa,  465,  113  Am.  St.  Eep.  483,  and 
cases  cited  in  the  cross-reference  note  thereto. 

A  Land  Owner  Has  a  Eight  to  Change  Course  of  a  Stream  flowing 
through  his  premises,  provided  he  restores  the  water  to  the  original 
channel  before  it  reaches  the  proprietor  below:  Missouri  Pac.  Ey. 
Co.  V.  Keys,  55  Kan.  205,  49  Am.  St.  Eep.  249;  Eenton  etc.  E.  E, 
Co.  V.  Adams,  221  Dl.  201,  112  Am.  St.  Eep.  171. 
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SMITH  V.  SMITH. 

[107  Va.  112,  57  S.  E.  577.] 

MABBIAGE  SETTLEMENT. — ^When  an  Infant  Feme,  upon 
the  eve  of  her  marriage,  unites  with  her  husband  in  settling  her  real 
estate  upon  herself  and  the  contemplated  issue  of  the  marriage,  the 
act  is  voidable  and  can  be  disaffirmed  by  her,  when  the  disabilities 
of  infancy  and  coverture  have  been  removed,  if  in  the  meantime 
she  has  done  no  act  to  ratify  or  affirm  the  settlement,     (p.  840.) 

Barbour  &  Rixey,  for  the  appellant. 

Grimsley  &  Miller,  H.  G.  Moffett,  James  F,  Strother  and 
R.  W.  Moore,  for  the  defendants. 

**^  HARRISON,  J.  It  appears  from  the  record  of  this  case 
that  Mary  E.Smith,  the  appellant,  formerly  Mary  E.  O'Bannon, 
was  born  in  September,  1857,  and  was  married  to  Hugh  M. 
Smith  in  October,  **^  1874,  just  one  month  after  her  seven- 
teenth birthday,  that  she  was  the  only  child  of  Walter  O  'Ban- 
non,  who  died  intestate  in  July,  1870,  leaving  a  large  real  and 
personal  estate,  the  real  estate  being  situated  in  the  counties  of 
Culpeper  and  Madison;  that  Elizabeth  F.  O'Bannon,  the 
mother  of  appellant,  qualified  as  the  administratrix  of  her 
deceased  husband,  "Walter  O'Bannon.  It  further  appears 
that  two  days  before  the  marriage  of  appellant  her  uncle, 
Jacob  S.  Eggbom,  qualified  as  her  guardian,  and  that  on  the 
day  before  her  marriage,  she,  her  intended  husband,  her 
guardian,  and  her  mother,  who  was  named  as  trustee,  signed 
a  deed  of  marriage  settlement  by  which  one-half  of  the  real 
and  personal  estate  derived  by  appellant  from  her  father  was 
conveyed  to  her  mother,  Elizabeth  F.  O'Bannon,  to  be  held 
by  her  in  trust  for  the  sole  and  separate  use  of  appellant 
during  the  intended  coverture,  and  in  the  event  such  cover- 
ture should  be  terminated  by  the  death  of  appellant,  then 
the  said  trustee  to  hold  the  real  and  personal  property  men- 
tioned in  trust  for  the  issue,  if  any,  of  said  marriage,  taking 
per  stirpes,  and  if  no  issue,  then  in  trust  for  the  mother, 
Elizabeth  F.  0  'Bannon ;  and  in  the  event  the  coverture  be  ter- 
minated by  the  death  of  Hugh  M.  Smith,  the  intended  hus- 
band, then  the  trustee  named  is  to  hold  all  the  property  men- 
tioned in  trust  for  the  sole  and  separate  use  of  appellant  dur- 
ing her  natural  life,  and  after  her  death  for  the  issue  of  the 
intended  or  any  future  marriage;    taking  per  stirpes,  and 
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upon  the  further  trust,  if  the  appeUant  should  die  without 
issue,  then  in  trust  for  her  mother,  Elizabeth  F.  O'Bannon, 
the  trustee,  and  upon  the  further  trust,  from  and  after  the 
solemnization  of  the  intended  marriage,  to  sell,  exchange  and 
convey,  by  and  with  the  concurrence  in  writing  of  appellant, 
all  or  any  of  the  property  conveyed,  and  invest  the  proceeds 
upon  the  same  trusts  as  those  set  out  and  declared  in  the  deed. 
It  further  appears  that  the  provisions  of  this  deed  of  settle- 
ment were  never  carried  out  in  any  particular,  or  regarded  as 
binding  by  any  of  the  parties  thereto.  So  far  as  appears 
from  the  record,  the  paper  was  never  seen  **^  or  mentioned 
until  the  year  1897,  more  than  twenty  years  after  its  date, 
when  it  was  accidentally  discovered  in  an  old  bundle  of  pro- 
miscuous papers,  which  was  in  the  possession  of  Elizabeth 
F.  O'Bannon,  the  trustee,  who  said,  when  asked  what  it  was, 
that  "it  was  an  old  contract  drawn  between  Mollie  and  Hugh 
about  the  time  of  Mollie 's  marriage,  but  that  they  had  gone 
on  without  it,  and  that  it  was  never  recognized  or  acted 
upon,"  winding  up  her  remarks  in  regard  to  the  paper  with 
these  words :  "It  ain 't  no  account,  I  can  tell  you  that. ' '  This 
view  of  the  contract  is  confirmed  by  J.  S.  Eggbom,  the  guard- 
ian, who  says:  "It  was  certainly  never  carried  out.  I  do 
not  think  it  was  ever  regarded  as  anything,  either.  And  it 
was  certainly  never  lived  up  to  by  any  of  them." 

Some  time  in  the  year  1900,  after  the  death  of  Hugh  M. 
Smith,  the  husband,  and  Elizabeth  F.  O'Bannon,  the  trustee, 
and  after  dissension  had  arisen  between  the  appellant  and 
some  of  her  children,  this  old  deed  of  marriage  settlement 
was  secured  by  Walter  O'B.  Smith,  a  son  of  appellant,  who 
claimed  that  it  was  a  valid  and  binding  instrument,  and  had 
it  admitted  to  record  in  the  county  court  clerk's  office  of  Cul- 
peper  county. 

Thereupon,  the  bill  in  this  case  was  filed,  in  October,  1900, 
by  the  appellant,  in  which  she  sets  forth  substantially  the 
facts  already  recited,  and  further  alleges  that  the  subject 
of  a  marriage  contract  was  never  mentioned  in  her  presence 
until  the  day  before  her  marriage,  when  she  was  presented 
with  a  paper  and  informed  that  it  was  necessary  for  her  to 
sign  it;  that  she  never  understood,  and  was  incapable  of 
understanding  it,  and  was  told  that  it  was  a  mere  form; 
and  that  the  provisions  of  the  contract  in  question  were 
greatly  to  her  disadvantage,  containing  no  provision  whatever 
for  a  settlement  on  her  from  the  estate  of  her  husband,  either 
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present  or  prospective.  It  is  further  alleged  that  the  con- 
tract in  question  was,  from  the  time  it  was  signed,  treated 
as  a  nullity ;  that  no  part  of  the  property  mentioned  therein 
was  ever  held  or  controlled  by  her  mother,  the  trustee  named 
in  the  deed;  and  that  all  of  such  real  and  ^^^  personal 
property  was  turned  over  to  the  husband  by  her  mother,  who 
was  the  administratrix  of  her  father's  estate.  The  complain- 
ant further  alleges  that,  by  reason  of  her  infancy  at  the 
time  of  its  execution,  the  marriage  contract  under  consid- 
eration was  either  totally  void  or  voidable  at  her  election; 
■that  she  has  never  recognized  its  validity;  and  prays  that  it 
may  be  declared  null  and  void. 

Two  of  the  adult  children  of  the  appellant  file  a  joint  and 
separate  answer,  in  which  they  disclaim  any  knowledge  of 
the  circumstances  which  led  up  to  the  marriage  contract,  but 
express  their  belief  in  the  truth  of  the  allegations  of  the  bill, 
and  unite  in  the  prayer  that  the  contract  be  declared  null 
and  void.  W.  O'B.  Smith,  an  adult  son,  the  executors  of 
Hugh  M.  Smith,  and  the  guardian  ad  litem  of  the  infant 
children  of  appellant,  file  demurrers  and  answers  denying 
the  allegations  of  the  bill  and  insisting  upon  the  validity  and 
binding  force  of  the  marriage  contract  sought  to  be  avoided 
by  the  complainant. 

The  allegations  of  the  bill,  in  all  material  particulars,  are 
substantially  sustained  by  the  proof.  The  record  shows  that 
all  that  is  left  to  appellant  of  the  inheritance  from  her  father 
is  a  part  of  the  real  estate;  that  the  personal  property  and  a 
large  part  of  the  real  estate,  which  she  united  with  him  in 
conveying  to  purchasers,  was  consumed  during  her  husband's 
lifetime.  It  further  appears  that  the  appellant,  acting  with- 
out regard  to  the  marriage  contract,  both  before  and  since 
her  husband's  death,  has  so  dealt  with  her  rights  as  to  very 
largely  impair  them,  if  the  marriage  contract,  which  had 
passed  from  the  knowledge  and  memory  of  all  the  parties 
concerned,  were  now  upheld  and  enforced. 

Laying  aside  all  inquiry  into  the  suggestions  urged  by  ap- 
pellant, as  to  the  injustice  of  requiring  her  to  abide  by  the 
settlement  here  involved,  under  the  circumstances  of  this  case, 
we  come  to  a  consideration  of  the  clear-cut  question,  whether 
or  not  an  infant  female,  who,  on  the  eve  of  her  marriage, 
unites  with  her  intended  husband,  her  guardian,  and  her 
mother,  in  *^®  settling  her  maiden  lands,  through  the  inter- 
vention of  a  trustee,  upon  herself  and  the  issue,  if  any,  of 
Am,  St.  Kep.,  Vol.  122— oi 
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her  proposed  marriage,  can,  after  the  disability  of  infancy 
and  of  coverture  have  been  removed,  disaffirm  and  annul 
such  settlement,  when  she  has  in  the  meantime  done  no  act 
to  ratify  or  affirm  the  same. 

At  an  early  day  in  England,  the  disposition  seemed  to  be 
to  answer  this  question  in  the  negative,  upon  the  theory  that 
infants  may  marry,  and  as  incident  to  the  contract  of  mar- 
riage can  bind  themselves  by  a  settlement  made  in  contem- 
plation of  such  marriage:  Harvey  v.  Ashley,  3  Atk.  607; 
Cannel  v.  Buckle,  2  P.  Wms.  243.  It  was  not  many  years, 
however,  until  this  view  was  abandoned,  and  the  doctrine 
firmly  established,  that  the  real  estate  of  a  female  infant 
was  not  bound  by  the  settlement  on  her  marriage,  because 
her  real  estate  does  not,  like  personalty,  become  by  the  mar- 
riage the  absolute  property  of  the  husband,  although  by  the 
marriage  he  takes  a  limited  interest  in  it :  Durnf ord  v.  Lane, 
1  Bro.  C.  C.  106;  Caruthers  v.  Caruthers,  4  Bro.  C.  C. 
(Eden)  499;  Clough  v.  Clough,  5  Ves.  710;  Milner  v.  Lord 
Harewood,  18  Ves.  258. 

In  Schouler's  Domestic  Relations,  fifth  edition,  section  399, 
the  law  of  England,  as  it  is  now  and  has  been  for  more  than 
one  hundred  years,  is  stated  as  follows:  "With  respect  to 
the  marriage  settlement  of  infants,  there  was  formerly  con- 
siderable controversy.  For,  on  the  one  hand,  it  was  urged 
that  infants  were,  in  general,  incapable  of  entering  into  valid 
contracts  with  respect  to  their  property;  on  the  other,  that 
since  infants  might  make  a  valid  contract  of  marriage,  they 
ought  to  be  able  to  arrange  the  preliminaries.  At  an  early 
period  the  opinion  prevailed  in  England  that  the  marriage 
consideration  communicated  to  the  contract  of  infants,  re- 
specting their  estate,  an  efficacy  similar  to  that  which  the 
law  stamps  upon  marriage  itself ;  and  Lords  Hardwicke  and 
Macclesfield  contributed  to  strengthen  it,  by  maintaining  that 
the  real  estate  of  an  infant  would  be  bound  by  a  marriage 
settlement.  Lord  Northington  held  later  to  a  different  opin- 
ion; and  Lord  Thurlow  overturned  ^^''  the  doctrine  alto- 
gether, boldly  declaring  that  the  contracts  of  male  and  fe- 
male infants  do  not  bind  their  estates,  and  that  consequently 
a  female  infant  cannot  be  bound  by  any  articles  entered  into 
during  minority,  as  to  her  real  estate ;  but  may  refuse  to  be 
bound,  and  abide  by  the  interest  the  law  casts  upon  her, 
which  nothing  but  her  own  act,  after  the  period  of  majority, 
can  fetter  or  affect/  Other  distinguished  equity  jurists,  in- 
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eluding  Lord  Eldon,  subsequently  expressed  their  approval 
of  Lord  Thurlow's  decision.  And  the  rule  became  settled 
within  the  next  fifty  years,  that  the  real  estate  of  a  female 
infant  was  not  bound  by  the  settlement  on  her  marriage, 
because  her  real  estate  does  not  become,  by  the  marriage, 
the  absolute  property  of  the  husband,  although  by  the  mar- 
riage he  takes  a  limited  interest  in  it.  So  it  was  decided  that 
neither  the  approbation  of  the  parents  or  guardians,  not  even 
of  the  court  of  chancery,  independently  of  positive  statute, 
would  make  the  infant's  settlement  binding."  After  men- 
tioning a  statute  passed  in  England  in  1855,  authorizing  in- 
fants, not  under  a  certain  age,  to  make  valid  settlements, 
with  the  approbation  of  the  court  of  chancery,  the  learned 
author  says:  "But,  aside  from  the  operation  of  such  a  stat- 
ute, an  infant  who  becomes  a  party  to  a  marriage  settlement 
may  repudiate  it  within  a  reasonable  time  after  attaining 
majority":  See,  also,  Wharton  on  Contracts,  sec.  73;  2 
Bishop's  Law  of  Married  Women,  sec.  518. 

In  3  Addison  on  Contracts,  section  1365,  page  458,  it  is 
said:  "If  the  male  party  is  of  age,  and  the  female  party 
under  age,  all  the  leasehold  property  and  general  personal 
estate  of  the  female  infant  comprised  in  the  settlement  will 
be  bound  thereby,  because  such  personal  estate  becomes,  by 
the  marriage,  the  absolute  property  of  the  husband,  and  the 
settlement  is,  in  effect,  a  settlement  by  the  intended  husband 
of  the  property  he  is  about  to  acquire  by  the  marriage ;  but 
the  real  estates  of  inheritance  of  the  female  infant  are  not 
bound  by  the  settlement,  as  she  has  no  power  of  disposition 

over  them  during  her  ***  minority If  she  survives  the 

husband,  her  power  over  her  real  estate  is  the  same  as  if 
no  settlement  had  ever  been  made.  If  the  husband  survives, 
he  holds  such  real  property  for  his  life,  if  he  had  issue  by 
the  wife,  born  during  the  coverture  which  might  by  possi- 
bility inherit  the  estate  as  her  heirs;  and  on  his  death  it 
descends  to  the  wife's  heir  at  law,  whatever  may  be  the  terms 
and  provisions  of  the  settlement." 

In  22  Cyc.  537,  it  is  said:  "An  infant  female  may  settle 
her  personalty  at  marriage,  for  such  settlement  cannot  be  to 
her  prejudice,  but  must  be  to  her  advantage  if  it  secures 
anything  to  her  or  her  issue,  since,  without  the  settlement, 
the  whole  would  go  to  the  husband  absolutely  on  her  mar- 
riage; but  the  weight  of  authority  seems  to  support  the 
view  that  she  cannot  bind  herself  by  a  settlement  of  her  real 
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estate  on  marriage,  although  such  a  settlement  is  usually  con- 
sidered voidable  only  and  not  void." 

This  subject  has  received  but  little  judicial  consideration 
in  the  United  States.  So  far,  however,  as  it  has  been  dealt 
with  by  the  courts,  the  decisions  are  generally  of  a  like  tenor 
with  those  of  England:  Temple  v.  Hawley,  1  Sand.  (N.  Y.) 
153 ;  Levering  v.  Heighe,  3  ;Md.  Ch.  365 ;  Lancaster  v.  Lan- 
caster, 13  Lea  (Tenn.),  126;  Sattei-field  v.  Riddick,  8  Ired. 
Eq.  (N.  C.)  265;  Shaw  v.  Boyd,  5  Serg.  &  R.  (Pa.)  309,  9 
Am.  Dec.  368. 

These  authorities  show  that,  for  many  years,  the  doctrine 
has  prevailed  both  in  England  and  in  this  country,  that  an 
infant  female  may  settle  her  personalty  at  marriage,  because 
such  settlement  cannot  be  to  her  prejudice,  since,  without  the 
settlement,  the  whole  would  go  to  the  husband  on  her  mar- 
riage; but  that  she  cannot  bind  herself  by  a  settlement  of 
her  real  estate  on  marriage,  such  a  settlement  being  consid- 
ered voidable  by  her.  It  may  be  remarked  in  this  connection, 
without  intending  to  express  any  opinion  upon  it,  the  question 
not  arising  in  this  case,  that  the  reason  given  for  the  distinc- 
tion between  the  real  and  personal  estate  of  a  female  infant 
would  seem  to  ***  have  lost  much  of  its  force  in  Virginia, 
where,  under  the  present  married  woman's  law,  her  personal 
estate  is  substantially  in  the  same  position  as  her  real  estate. 

We  will  now  consider  the  cases  in  Virginia  which  have 
touched  the  question  before  us. 

The  first  case,  and  the  only  one  where  the  subject  was  in- 
volved, is  that  of  Tabb  v.  Archer  (1809),  reported  in  3  Hen. 
&  M.  398,  3  Am.  Dec.  657.  There  were  two  cases  heard  to- 
gether and  reported  under  the  one  title,  both  involving  the 
marriage  articles  of  daughters  of  Mrs.  Tabb,  one  of  whom 
married  Dr.  Archer,  and  the  other  Dr.  Randolph.  Dr.  Arch- 
er's wife  was  an  adult  at  the  time  of  her  marriage;  Dr.  Ran- 
dolph's bride  was  an  infant.  Both  settlements  involved  real 
estate.  The  husbands  and  wives,  in  both  cases,  sought  to  in- 
validate the  settlements  by  each  husband  uniting  with  his 
wife  in  conveying  all  of  the  settled  property.  Dr.  and  Mrs. 
Randolph  conveyed  all  of  theirs  to  a  trustee,  who,  the  next 
day,  reconveyed  it  to  Dr.  Randolph  absolutely.  The  mother, 
Frances  Tabb,  as  next  friend  to  the  infant  issue  of  each, 
and  in  her  own  right,  filed  bills  to  set  aside  these  conveyances. 
Judge  Tucker  delivered  the  opinion  in  the  Archer  case,  where 
no  question  of  infancy  was  involved,  holding  the  articles  valid. 
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In  his  opinion  he  says:  "And  although  the  rights  of  an  in- 
fant, party  to  such  an  agreement,  to  real  estate  may  not,  per- 
haps, be  bound  by  any  agreement  in  relation  to  .it,  unless 
there  be  issue  of  the  marriage  (as  there  has  been  in  this  case), 
yet,  as  to  personals,  her  interest  may  be  bound  by  agreement 
on  the  marriage ;  and  if  the  parents  or  guardian  cannot  con- 
tract for  the  infant,  so  as  to  bind  that  property,  the  husband, 
as  to  the  personal  estate,  would  be  entitled  to  the  absolute 
property  in  it  immediately  on  the  marriage.  And  Lord  Hard- 
vrick  said  he  knew  of  no  precedent  where  a  marriage  agree- 
ment had  been  called  in  question,  where  it  had  been  made 
(as  in  that  case),  with  consent  of  parents  and  guardians." 

The  first  sentence  quoted  seems  to  recognize  fully  the  dis- 
tinction ^^^  made  in  the  authorities  between  real  and  per- 
sonal property,  a  distinction  fully  recognized  by  Lord  Hard- 
wick  in  the  early  case  of  Harvey  v.  Ashley,  3  Atk.  607. 

Judge  Roane,  who  seems  to  have  dealt  more  particularly 
with  the  infant's  case,  disposes  of  the  subject  by  saying:  "In 
the  first  place,  it  is  objected  that  Mrs.  Randolph  was  an  infant 
at  the  time  of  executing  the  agreement,  which,  therefore,  shall 
not  bind  her.  The  answer  is,  that  infants  may  marry,  and,  as 
essential  thereto,  may  contract  by  means  of  marriage  settle- 
ments." Citing  Harvey  v.  Ashley,  3  Atk.  607,  and  Seamer 
V. -Bingham,  3  Atk.  54,  two  of  the  earliest  of  the  English  cases, 
already  adverted  to,  the  last  of  which  had  no  bearing  what- 
ever on  the  subject  dealt  with.  The  learned  judge  made  no 
reference  to  the  then  well-recognized  distinction  between  real 
and  personal  estate.  It  cannot,  however,  be  denied  that  the 
decision  in  Tabb  v.  Archer,  3  Hen.  &  M.  398,  3  Am.  Dec.  657, 
intended  to,  and  was  understood  to,  announce  the  principle, 
that  marriage  articles  made  between  an  infant  feme  and 
her  intended  husband,  beneficial  to  her  and  her  contemplated 
issue,  were  obligatory  upon  the  parties,  and  would  be  enforced 
in  a  court  of  equity. 

An  important  distinction  between  that  case  and  the  case 
at  bar  is  in  the  fact  that,  in  Tabb  v.  Archer,  3  Hen.  &  M.  398, 
3  Am.  Dec.  657,  the  husband,  while  the  wife  was  under  the 
disability  of  coverture,  was  uniting  with  her  to  defeat  the 
marriage  settlement  by  means  of  conveyances  vesting  the 
whole  property  absolutely  in  him;  while  in  the  case  at  bar 
the  husband  is  dead,  and  the  wife  is  proceeding,  in  her  own 
right,  to  have  annulled  a  contract  made  during  her  infancy. 
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It  has  long  been  a  well-settled  doctrine  that  a  court  of 
equity  will  not  permit  the  husband  to  aid  the  wife  in  de- 
feating the  marriage  settlement  and  alienating  or  disposing 
of  the  property:  Addison  on  Contracts,  p.  458;  Lee  v.  Stu- 
art, 2  Leigh,  76,  21  Am.  Dec.  599. 

In  the  case  last  cited,  which  is  the  second  in  Virginia  touch- 
ing the  subject  under  consideration,  it  appears  that  Ann 
***  McCarty,  an  infant,  prior  to  her  marriage  with  Henry 
Lee,  an  adult,  and  in  consideration  thereof,  conveyed  to  trus- 
tees all  her  lands  and  slaves  for  the  use  of  herself  and  hus- 
band during  their  lives,  and  to  the  survivor,  with  remainder 
to  their  issue ;  and  in  1822  Lee  and  wife  exhibited  their  bill, 
among  other  things,  to  annul  and  avoid  the  marriage  settle- 
ment between  them  in  respect  to  the  real  estate  thereby  con- 
veyed, upon  the  ground  that  it  was  executed  by  the  wife 
while  she  was  an  infant.  The  decree  was  against  them,  the 
court  saying:  "There  is  no  shadow  of  ground  upon  which 
a  court  of  equity  can  set  aside  or  declare  the  marriage  set- 
tlement void,  or  lend  its  aid  to  assist  the  appellants  in  attain- 
ing their  object  in  this  respect.  Lee  was  a  party  to  the  deed, 
and  is  bound  by  it ;  and  no  fraud  or  imposition  on  him  being 
suggested,  no  court  can,  under  any  pretense,  relieve  him  from 
the  obligation  of  it.  He  covenanted  with  the  trustee  to  exe- 
cute any  further  conveyance,  and  otherwise  to  give  full  ef- 
fect to  the  provisions  of  the  settlement.  The  object  of  the 
present  proceedings  is  to  procure  the  aid  of  the  court  to  en- 
able him  to  violate  that  covenant.  For  the  only  purpose  and 
effect  of  setting  aside  the  deed  of  settlement,  would  be  to 
enable  his  wife  to  dispose  of  the  property  for  his  benefit,  or 
according  to  his  pleasure,  since  she  could  make  no  disposition 
of  it  without  his  concurrence.  So  far  from  a  court  of  equity 
assisting  him  to  frustrate  the  settlement,  it  ought  to  inter- 
fere, if  necssary,  to  prevent  him  from  assisting  her  in  defeat- 
ing it:  Durnford  v.  Lane,  1  Bro.  C.  C.  106;  Miller  v.  Hare- 
wood,  18  Ves.  279." 

In  this  case  of  Lee  v.  Stuart,  2  Leigh,  76,  21  Am.  Dec.  599, 
the  learned  counsel  for  appellants  argued  that  a  deed  of  mar- 
riage settlement  of  land,  made  by  an  infant  grantor,  was  of 
no  binding  effect  whatever  on  the  infant:  Citing  Caruthers 
V.  Caruthers,  2  Bro.  C.  C.  (Eden)  499,  and  Clough  v.  Clough, 
5  Ves.  710.  If  at  that  time  Tabb  v.  Archer,  3  Hen.  &  M.  398, 
3  Am.  Dec.  657,  was  considered  as  having;  .settled  the  point 
that  an  infant  feme' could  bind  her  real  estate  by  marriage 
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articles,  it  would  seem  that  Mr.  Stanard,  the  learned  counsel 
who  upheld  the  settlement  *^*  in  this  case,  would  have  re- 
plied to  this  argument  simply  by  citing  and  relying  on  it. 
This  he  did  not  do,  but  practically  admitted  the  position  taken 
by  counsel  for  the  appellants,  saying:  "The  question  is  not 
whether  the  court  may  not,  hereafter,  when  Mrs.  Lee's  cov- 
erture shall  have  determined,  entertain  a  bill  on  her  behalf 
to  set  aside  this  marriage  settlement  of  her  real  estate,  on 
account  of  the  disability  of  infancy  she  lay  under  at  the 
time  she  executed  it,  but  whether  the  husband  and  wife,  dur- 
ing the  coverture — in  other  words,  whether  the  husband,  in 
the  name  of  his  wife,  while  she  remains  under  a  disability 
equal  to  that  of  infancy — shall  be  entertained  to  impeach  the 
validity  of  the  settlement,  on  the  mere  ground  that  the  wife 
was  disabled  by  reason  of  infancy  to  execute  such  a  deed." 
He  maintained,  further,  that  if  the  wife  was  disabled  by  in- 
fancy to  execute  the  settlement,  she  was  equally  disabled  by 
coverture  to  annul  or  avoid  it.  The  whole  argument  of  coun- 
sel, the  opinion  of  the  court,  and  the  authorities  cited,  show 
very  clearly,  though  the  question  at  issue  was  not  directly 
involved,  that  the  mind  of  the  bench  and  bar  at  that  time 
were  in  harmony  with  the  English  doctrine  as  to  the  binding 
force  of  such  settlements,  and  the  conditions  under  which 
they  could  and  could  not  be  avoided. 

The  only  other  Virginia  case  which  haA  been  found,  bearing 
on  this  subject,  is  Healy  v.  Rowan,  5  Gratt,  414,  52  Am.  Dec. 
94.  In  that  case  a  marriage  settlement  was  involved,  which 
was  held  not  binding  upon  the  wife,  upon  the  ground  that 
the  articles,  which  were  entered  into  between  her  guardians 
and  intended  husband  before  marriage,  and  while  she  was 
an  infant,  had  never  been  executed  by  her.  In  this  case, 
Judge  Baldwin,  who  delivered  the  opinion,  said  that  he  per- 
ceived nothing  to  disapprove  in  the  decision  of  the  court  in 
Tabb  V.  Archer,  3  Hen.  &  M.  398,  3  Am.  Dec.  657,  admitting 
afterward  that  the  principle  there  involved  was  not  appli- 
cable to  the  case  before  him.  Judge  Allen  united  in  the  judg- 
ment of  the  court,  expressly  declining  an  opinion  upon  the 
question  whether  it  was  competent  for  an  infant  to  bind  his 
^**  real  estate  by  a  marriage  settlement,  it  not  being  neces- 
sary to  the  decision  of  the  case.  With  great  respect  for  the 
learning  and  ability  of  Judge  Baldwin,  tliis  confessed  dictum 
<;annot  be  regarded  as  establishing  a  doctrine  in  Virginia 
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which  is  contrary  to  the  current  of  decisions  and  text-writers 
in  England  as  well  as  the  United  States  at  large. 

This  review  of  the  subject  leads  us  to  the  conclusion,  that, 
both  upon  reason  and  authority,  when  an  infant  feme,  upon 
the  eve  of  her  marriage,  unites  with  her  husband  in  settling 
her  real  estate  upon  herself  and  the  contemplated  issue  of 
such  marriage,  the  act  is  voidable  and  can  be  disaffirmed  by 
her,  when  the  disabilities  of  infancy  and  coverture  have  been 
removed,  where  she  has,  in  the  meantime,  done  no  act  to  ratify 
or  affirm  such  settlement.  To  the  extent  that  the  decision  in 
the  case  of  Tabb  v.  Archer,  3  Hen.  &  M.  398,  3  Am.  Dec.  657, 
decided  by  this  court  in  1809,  conflicts  with  the  conclusion 
reached  in  this  case,  it  is  disapproved. 

The  appellant,  being  an  infant  when  the  settlement  involved 
herein  was  made,  and  having  done  no  act  to  affirm  the  same, 
and  having  proceeded  to  disaffirm  it  soon  after  her  disability 
was  removed  and  as  soon  as  rights  were  claimed  under  it  ad- 
verse to  her  interests,  she  is  entitled,  in  accordance  with  the 
prayer  of  her  bill,  to  a  decree  annulling  the  contract  and  deed 
of  marriage  settlement,  dated  October  20,  1874,  in  so  far  as 
it  affects  her  right  in  and  to  the  real  estate  mentioned  therein. 
This  conclusion  makes  it  unnecessary  to  consider  other  assign- 
ments of  error. 

For  these  reasons  the  decrees  complained  of  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings  not 
in  conflict  with  this  opinion. 


Marriage  Settlements  of  Infants  are   discussed  as  to  their  validity 
and  effect  in  the  note  to  Craig  v.  Van  Bebber,  18  Am.  St.  Eep.  593. 


MILLER  V.  FERGUSON. 

[107  Va.  249,  57  S.  E.  649.] 

PARTNERSHIP  IN  LAND— Statute  of  Fratids.— A  partner- 
ship for  the  purchase  and  sale  of  land  for  speculation,  the  profits  to 
be  divided  among  the  partners,  is  valid  though  verbally  made,  and 
the  existence  thereof  and  the  interest  of  the  members  may  be  shown 
by  parol,     (p.  841.) 

PARTNERSHIP  lAND  as  Personal  Property.— Eeal  estate  pur- 
chased for  partnership  purposes,  with  partnership  funds,  and  used 
as  part  of  the  stock  in^tpade,  is  regarded  as  personal  property  (p.- 
842.) 
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PARTNERSHIP  IN  LAND — Statute  of  Frands.— When  the 
members  of  an  oral  partnership  to  speculate  in  land  attempt  to  ex- 
clude one  of  their  number  from  the  profits  of  the  venture,  he  may 
maintain  a  suit  to  establish  the  partnership  agreement  and  enforce 
its  provisions,     (pp.  845,  846.) 

Scott  &  Buchanan,  for  the  appellant. 

Robertson,  Hall  &  Woods  and  Robertson  &  Wingfield,  for 
the  appellees. 

250  WHITTLE,  'J.  In  October,  1904,  the  appellant, 
Thomas  W.  Miller,  entered  into  a  parol  agreement  with  two 
of  the  appellees,  S.  C.  Ferguson  and  J.  R.  Terry,  for  the  ac- 
quisition of  seven  and  fifty-seven  hundredths  acres  of  land 
in  the  city  of  Roanoke,  known  as  the  "Miller  Hill"  property, 
upon  the  stipulations  that  the  two  latter  were  to  supply  the 
purchase  money,  and  the  land,  when  bought,  was  to  be  con- 
veyed to  one  of  the  real  estate  corporations  controlled  by  them, 
to  be  divided  into  lots  and  sold,  and,  after  defraying  expenses 
and  refunding  the  purchase  price  with  interest,  the  net  profits 
arising  from  the  sale  were  to  be  shared  equally  by  Miller,  Fer- 
guson and  Terry.  Having  obtained  contracts  for  the  purchase 
of  the  property,  Ferguson  and  Terry  denied  Miller's  right  to 
participate  in  the  profits,  and  procured  the  title  to  be  conveyed 
to  the  Highland  Company,  Incorporated;  whereupon.  Miller 
instituted  a  suit  in  equity  to  establish  the  partnership  agree- 
ment and  enforce  its  provisions. 

The  defendants,  Ferguson  and  Terry,  demurred  to  the  bill, 
and  filed  a  plea  of  the  statute  of  frauds ;  and  also  by  separate 
answers,  denied  the  existence  of  the  partnership  and  liability 
on  the  agreement. 

The  circuit  court  overruled  the  demurrer  and  rejected  the 
plea,  but,  on  final  hearing,  dismissed  the  bill,  and  the  plaintiff 
appealed. 

We  are  of  opinion  that  the  preliminary  question  raised  by 
the  demurrer  and  plea  was  rightly  decided  by  the  trial  court: 
The  doctrine  established  by  the  weight  of  authority  on  the 
subject,  both  in  England  and  in  this  country,  is  summed  up  in 
29  American  and  English  Encyclopedia  of  Law,  pages  897, 
898,  as  follows:  "It  is  well  settled  that  a  partnership  for  the 
purchase  and  sale  of  land  for  speculation,  the  profits  to  be 
divided  among  the  partners,  is  valid  when  verbally  made,  and 
the  existence  of  the  partnership  and  the  extent  of  the  interest 
of  the  partners  may  be  shown  by  parol." 
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The  principle  that  the  statute  of  frauds  has  no  application 
to  such  an  agreement  is  placed  by  some  of  the  leading  cases 
251  on  the  ground  that  when  land  is  acquired  and  held  for 
partnership  purposes,  it  is  considered  personalty  as  between 
the  partners  and  creditors  of  the  firm,  and  also  between  the 
surviving  partner  and  the  representative  of  a  deceased  part- 
ner. 

In  the  case  of  Dale  v.  Hamilton,  5  Hare,  368,  the  court  ob- 
serves: "The  plaintiff,  however,  has  relied  upon  another 
ground  for  taking  the  case  out  of  the  statute.  He  says  that 
when  a  partnership,  or  an  agreement  in  the  nature  of  a  part- 
nership, exists  between  two  persons,  and  land  is  acquired  by 
the  partnership  as  a  substratum  for  such  partnership,  the  land 
is  in  the  nature  of  the  stock  in  trade  of  the  partnership ;  and 
that  the  partnership  being  proven  as  an  independent  fact,  the 
court,  without  regarding  the  statute  of  frauds,  will  inquire  of 
what  the  partnership  stock  consists,  whether  it  be  of  land  or  of 
property  of  any  other  nature. ' '  The  court  then,  after  review- 
ing the  authorities,  says:  "The  principle  upon  which  I  pre- 
sume the  above  cases  have  proceeded  has  been  partly  the  jur- 
isdiction of  the  court  in  cases  between  partners  touching  the 
partnership  property,  and  partly  its  jurisdiction  to  relieve 
against  the  fraud  of  a  partner,  who  should  avail  himself  of 
his  legal  right  in  violation  of  his  partnership  contract,  a  fraud 
as  against  which  no  remedy,  or  no  adequate  remedy,  could  be 
had  at  law." 

The  decisions  of  this  court  are  entirely  in  accord  with  the 
prevailing  doctrine. 

In  Pierce's  Admr.  v.  Trigg's  Heirs,  10  Leigh,  406,  the 
court  observes :  "  I  think,  then,  the  doctrine  laid  down  in  Gow 
on  Partnership,  51,  and  3  Kent 's  Commentaries,  37,  may  now 
be  taken  as  settled  in  England,  namely,  that  real  estate  pur- 
chased for  partnership  purposes,  with  partnership  funds,  and 
used  as  part  of  the  stock  in  trade,  is  to  be  considered  to  every 
intent  as  personal  property,  not  only  as  between  the  members 
of  the  partnership  respectively,  and  their  creditors,  but  also 
as  between  the  surviving  partner  and  the  representatives  of 
the  deceased":  Canada  v.  Barksdale,  76  Va.  889;  Brown  v. 
Brown,  77  Va.  619 ;  McCully  v.  McCully,  78  Va.  159 ;  Parish 
V.  Parish,  252  gs  Va.  529,  14  S.  E.  325;  Deering  v.  Kerfoot's 
Exr.,  89  Va.  491,  16  S.  E.  671 ;  Jones  v.  Murphy,  93  Va.  214, 
24  S.  E.  825 ;  Williams  v.  Kendrick,  105  Va.  791,  54  S.  E.  865. 

The  case  of  Jones>.  Murphy,  93  Va.  214,  24  S.  E.  825,  is 
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identical  in  principle  and  strikingly  analogous  in  its  essential 
features  to  this  case.  It  upholds  the  jurisdiction  of  the  court 
of  equity,  and  is  likewise  conclusive  on  the  point  that  this 
class  of  contracts  is  not  within  our  statute  of  frauds. 

On  the  merits  of  the  case,  we  have  examined  the  entire  evi- 
dence with  much  care,  and  it  may  be  affirmed  that  it  sustains 
the  following  findings :  In  October,  1904,  the  appellant,  Miller, 
a  lawyer  who  had  established  an  office  for  examining  and  sup- 
plying abstracts  of  titles,  entered  into  a  partnership  agreement 
with  Terry  and  Ferguson,  who  were  dealers  in  real  estate,  the 
latter  being  also  a  private  banker  and  capitalist,  for  the  pur- 
chase of  the  "Miller  Hill"  property,  with  the  understanding 
that,  in  the  event  of  a  purchase,  the  price  was  to  be  paid  by 
Terry  and  Ferguson,  and  the  legal  title  lodged  in  one  of  the 
land  companies  under  their  control;  that  the  land  should  be 
laid  off  in  lots  for  sale,  and  the  net  proceeds,  after  refunding 
the  purchase  money  and  expenses,  were  to  be  equally  divided 
among  the  three  partners.  It  is  true  that  both  in  their  an- 
swers and  depositions  the  defendants  insist  that  Miller  (who,  it 
is  admitted,  suggested  the  project,  though  the  defendants  say 
it  had  previously  occurred  to  them)  represented  to  them  as  a 
fact,  and  not  merely  as  an  expression  of  opinion,  that  he  could 
buy  the  property  at  six  thousand  dollars,  and  that  his  right 
to  participate  in  the  profits  was  predicated  on  his  fulfilment 
of  that  assurance.  The  statement  is,  however,  positively 
denied  by  Miller,  and  is  not  sustained  by  the  testimony  of 
the  defendants.  Miller  did  express  the  belief  that  the  land 
could  be  secured  at  even  less  than  six  thousand  dollars;  at 
the  same  time,  he  made  full  disclosure  of  the  extent  of  his 
information  and  negotiations,  which  fully  advised  the  de- 
fendants that  he  had  agreed  upon  no  price,  and  had  acquired 
QO  contractual  rights  from  the  owners,  and  that  his  ^•'**  dec- 
larations of  value  were  nothing  more  than  expressions  of 
opinion  and  expectation.  That  fact  not  only  appears  from 
the  deposition  of  Miller  and  the  admissions  of  his  adversaries 
on  cro-ss-examination,  but  from  their  conduct  as  well.  Their 
joint  efforts  to  acquire  the  property  on  the  most  favorable 
terms  possible  continued  after  it  had  become  apparent  that  it 
could  not  be  bought  at  the  price  indicated. 

The  land  was  located  in  the  most  desirable  residential  sec- 
tion of  the  city,  but  there  were  complications  about  the  title 
which  kept  it  vacant,  while  other  property  in  the  vicinity  was 
being   improved.    In   1884  Mrs.  Jane  Lewis   conveyed   the 
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land  to  a  board  of  trustees,  under  the  control  and  direction 
of  the  Virginia  Conference  of  the  Methodist  Episcopal  Church. 
Subsequently,  the  Freedman's  Aid  and  Southern  Education 
Society  of  the  Methodist  Episcopal  Church,  and  the  trustees 
of  the  ]\Iethodist  Episcopal  Church  of  Roanoke,  Virginia,  also 
became  interested  in  the  property.  Thomas  Lewis  claimed 
and  owned  the  right  of  reverter,  which  remained  in  the  heirs 
of  Jane  Lewis,  provided  the  property  should  not  be  devoted 
to  the  purposes  contemplated  by  the  original  deed;  and  it 
was  necessary  to  obtain  the  titles  of  these  various  claimants 
before  a  merchantable  title  could  be  acquired.  The  trustees 
had  no  authority  to  sell  the  property  without  the  consent  and 
direction  of  the  Conference.  Accordingly,  for  the  purpose  of 
securing  favorable  action  in  that  behalf,  it  was  arranged  that 
Terry  should  attend  the  meeting  of  the  Conference  in  March, 
1905,  and,  through  the  medium  of  a  friend,  lay  the  matter 
before  them.  On  March  18th  a  resolution  was  passed  by  that 
body,  directing  the  trustees  to  sell  the  property  at  the  best 
■  price  obtainable.  On  March  20th  Terry  returned  to  Roanoke, 
and  on  the  following  day  reported  to  his  associates,  Miller 
and  Ferguson,  that  the  Bishop,  whom  he  represented  as  dom- 
inating the  Conference,  declined  to  sanction  a  sale  for  less 
than  twenty  thousand  dollars.  To  quote  Terry's  exact  lan- 
guage: **I  told  them  (his  associates)  that  we  had  lost  out, 
and  related  what  had  occurred.  ]\Ir.  ^^^  Miller  said  he  was 
sorry  we  had  lost  out,  and  Mr.  Ferguson  said  he  was  glad 
we  had  not  put  any  more  money  into  the  scheme."  Terry 
and  Ferguson  concealed  from  Miller  the  passage  of  the  resolu- 
tion of  March  18th,  while  on  that  night,  March  21st,  they 
met  a  committee  of  the  trustees  at  Terry's  residence  and 
concluded  an  agreement  with  them  for  the  purchase  of  the 
church's  interest  at  eight  thousand  dollars.  The  next  meet- 
ing of  the  parties  was  held  in  Ferguson's  office,  June  19,  1904, 
when  Ferguson  sent  for  Miller  and  informed  him  they  had 
ascertained  that  the  "Miller  Hill"  lot  would  cost  sixteen 
thousand  dollars — eight  thousand  dollars  for  the  church's  in- 
terest and  a  like  sum  for  Colonel  Lewis';  and  that  he  was 
unwilling  to  advance  so  large  an  amount  and  divide  profits 
with  anyone.  It  was  thereupon  agreed  that  if  Miller  would 
refund  the  amount  expended  by  Ferguson  and  Terry,  which 
was  estimated  to  be  two  hundred  and  thirty-jfive  dollars,  by 
10:30  o'clock  the  next  morning,  they  would  abandon  the  en- 
terprise in  his  favor;  otherwise,  Miller  was  to  be  considered 


June,  1907.]  Miller  v.  Ferguson.  845 

^'out  of  the  deal."  The  defendants'  version  of  what  occurred 
is  that,  in  addition  to  repaying  the  money  expended,  IMiller 
also  agreed  to  indemnify  them  against  liability  on  the  con- 
tracts of  purchase.  On  the  following  morning,  within  the 
time  limit  prescribed.  Miller  repaired  to  Ferguson's  ofifice 
and  tendered  the  amount  agreed  on,  which  Ferguson  did 
not  receive,  but  inquired,  **Well,  have  you  deposited  the 
sixteen  thousand  dollars  in  the  First  National  Bank  ? ' '  Miller 
insists  that  he  learned  of  this  condition  that  morning  for 
the  first  time,  and  his  statement  is  corroborated  by  the  cir- 
cumstances. It  is  admitted  that  Ferguson  and  Terry  called 
on  Col.  Lewis  on  the  morning  of  the  20th,  and  obtained  a 
verbal  option  to  purchase  his  interest  at  eight  thousand  dol- 
lars, so  that  indemnity  against  that  agreement  could  not  have 
entered  into  the  compact  of  the  previous  day.  Besides,  sub- 
sequent events  show  that,  if  such  terms  had  been  imposed 
on  JNIiller,  he  would  have  been  willing  and  able  to  have  com- 
plied with  them.  The  parties  chaffered  over  the  new  re- 
quirement until  the  time,  10:30  o'clock,  had  elapsed,  when 
Ferguson  closed  the  discussion  with  the  declaration  ^^^^  that 
the  time  had  expired  and  he  could  do  nothing  for  him. 
Miller  thereupon  withdrew,  and  in  less  than  an  hour  made 
arrangements  to  deposit  the  sixteen  thousand  dollars  and  of- 
fered to  do  so,  but  was  again  informed  by  Ferguson  that  he 
was  too  late. 

This  outline  of  the  salient  points  in  the  testimony  shows 
that  the  conduct  of  the  defendants  can  receive  no  countenance 
in  a  court  of  equity.  The  confidential  relations  arising  out 
of  the  contract  of  partnership  called  for  the  exercise  of  the 
utmost  good  faith  and  fair  dealing  between  the  parties,  in 
lieu  of  which  it  plainly  appears  that  Ferguson  and  Terry, 
after  availing  themselves  of  Miller's  plan  and  eliminating 
him  as  a  possible  competitor,  carried  on  negotiations  behind 
his  back,  and  withheld  from  him  information  of  the  gravest 
importance,  vitally  affecting  his  interests.  Under  such  cir- 
cumstances, it  is  idle  to  attempt  to  conjure  up  imaginary 
equities  in  behalf  of  the  defendants  on  the  theory  that  they 
were  compelled  to  pay  a  higher  price  for  the  property  than 
was  originally  contemplated.  They  were  absolute  masters 
of  the  situation,  and  whenever  the  price  reached  a  point 
which,  in  their  judgment,  rendered  the  purchase  inexpedient, 
it  was  only  necessary  for  them  to  have  withdrawn  from  the 
venture.     But  it  would  be  violative  of  the  plainest  principles 
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of  equity  and  fair  dealing  to  permit  them,  after  having  volun- 
tarily acquired  the  property,  to  exclude  their  associate  from 
participation  in  the  profits. 

For  these  reasons,  we  are  of  opinion  that  the  decree  of  the 
circuit  court  is  erroneous,  and  must  be  reversed. 

Partnership  Seal  Estate  is  the  subject  of  a  note  to  Goldthwaite  v. 
Janney,  48  Am.  St.  Rep.  62.  As  to  the  application  of  the  statute 
of  frauds  to  partnership  agreements  respecting  land,  see  the  note  to 
McCoy  V.  McCoy,  102  Am.  St.  Eep,  239.  It  has  recently  been  held 
that  if  a  parol  partnership  to  plat,  improve  and  sell  lots  from  a 
tract  of  land  owned  by  one  of  the  partners  has  been  partly  per- 
formed, the  statute  of  frauds  is  not  an  insuperable  objection  to  treat- 
ing the  lands  as  a  part  of  the  assets  of  the  partnership:  Chase  v. 
AngeU,  148  Mich.  1,  118  Am.  St.  Eep.'  568. 


MORGAN  V.  HALEY. 

[107  Va.  331,  58  S.  E.  564.] 

PARTITION — Defendant  Claiming  Entire  Tract. — While  a  suit 
In  partition  cannot  be  made  a  substitute  for  an  action  of  ejectment, 
still  a  court  of  equity  has  jurisdiction  to  partition  land  under  some 
circumstances,  although  the  defendant  claims  title  to  the  whole 
tract,  where  he,  or  the  person  under  whom  he  claims  title,  was  a 
joint  owner  with  the  complainant  or  those  under  whom  he  claims, 
(p.  847.) 

PARTITION — Jurisdiction — Collateral  Attack. — Where  a  court 
of  equity  assumes  jurisdiction  to  partition  land  when  the  defendant 
claims  title  to  the  entire  tract,  its  decree,  though  erroneous,  is  not 
void  nor  open  to  collateral  attack,     (p.  848.) 

BREACH  OF  COVENANT— Necessity  of  Eviction.— To  main- 
tain an  action  for  breach  of  a  covenant  of  warrant,  an  eviction  is 
always  necessary.  Grenerally  the  eviction  must  be  actual,  but  a  con- 
structive one  is  sometimes  sufficient,     (p.  849.) 

BREACH  OF  COVENANT — Constructive  Eviction. — A  cov- 
enantee may  maintain  an  action  for  breach  of  covenant  of  warranty 
where  he  has  been  compelled  to  purchase  the  paramount  title  as 
established  by  a  decree  of  court  and  ordered  sold  at  public  auction. 
(p.  850.) 

BREACH  OF  COVENANT— Notice  to  Covenantor  of  Suit 
Against  Covenantee. — In  order  that  a  suit  against  a  covenantee  to 
recover  the  land  by  paramount  title  shall  be  conclusive  against  the 
covenantor,  when  sued  upon  his  warranty,  there  must  not  only  be  a 
distinct  and  unequivocal  notice  of  the  suit  given  to  the  covenantor, 
but  he  must  also  be  requested  to  appear  and  defend  it.     (p.  850.) 

BREACH  t)F  COVENANT.— Counsel  Fees  Cannot  be  Recov- 
ered as  part  of  the  damages  for  breach  of  a  covenant  of  warranty. 
(p.  851.) 
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Pennington  Brothers,  for  the  plaintiff  in  error, 

Orr  &  Noel  and  Duncan  &  Cridlin,  for  the  defendant  in 
error. 

832  BUCHANAN,  J.  'John  D.  Morgan,  the  plaintiff  in  er- 
ror,  sold  and  conveyed  a  tract  of  land  to  Sanders  Spurlock, 
with  covenants  of  general  warranty;  and  Spurlock  sold  and 
conveyed  the  same  to  Frances  Haley,  the  defendant  in  er- 
ror, who  instituted  this,  her  action  of  covenant,  against 
Morgan  to  recover  damages  for  the  loss  of  a  portion  of  the 
land  by  title  paramount,  as  alleged  in  her  declaration. 

The  first  error  assigned  in  the  petition,  and  which  raised 
the  question  as  to  the  proper  method  of  declaring  on  a  lost 
deed,  was  waived  in  oral  argument. 

The  second  assignment  of  error  is  to  the  action  of  the 
court  in  admitting  in  evidence  a  copy  of  a  deed,  because  it 
was  not  properly  certified  by  the  clerk  of  the  court,  in  whose 
office  it  was  recorded. 

The  copy  was  attested  as  follows:  "A  copy.  Teste:  H.  C. 
T.  Ewing,  Clerk." 

If  the  certificate  had  stated  that  the  person  making  it  was 
clerk  of  the  court,  in  whose  office  the  deed  was  recorded,  or 
had  used  initials  to  show  that  fact,  under  the  decisions  of 
Gibson  v.  Commonwealth,  2  Va.  Cas.  Ill,  Wynn  v.  Harman's 
Devisees,  5  Gratt.  157,  and  Usher's  Heirs  v.  Pride,  15  Gratt. 
190,  it  would  clearly  have  been  prima  facie  sufficient.  But 
whether  in  its  present  ^^^  form  it  was  admissible  in  evidence, 
it  is  unnecessary  to  decide,  as  the  judgment  complained  of 
will  have  to  be  reversed  on  other  grounds,  and  the  case  re- 
manded for  a  new  trial  when  this  question  is  not  likely  to 
arise  again,  as  the  defect  in  the  certificate,  if  it  be  one,  can 
easily  be  cured. 

The  trial  court  permitted  the  record  in  the  chancery  cause 
of  Lulu  M.  Postlewaite  against  the  defendant  in  error  to  be 
introduced  in  evidence  for  the  purpose  of  showing  the  lat- 
ter's  eviction  from  that  portion  of  the  land,  for  the  loss  of 
which  she  seeks  to  recover  damages  in  this  case.  That  action 
of  the  court  is  assigned  as  error,  upon  the  ground,  first,  that 
the  court  which  tried  that  cause  was  without  jurisdiction; 
and,  second,  that  the  record  does  not  show  such  eviction. 

The  ground  relied  on  to  show  that  the  court  was  without 
jurisdiction  to  hear  and  determine  that  cause  (which  was  a 
suit  for  partition)    is,  that  the  defendant  in  error,  who  was 
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the  defendant  in  that  suit,  claimed  title  to  the  whole  tract  of 
land  sought  to  be  partitioned,  not  as  joint  owner  with  the 
plaintiff  in  that  suit,  but  by  an  independent  adversary  title. 

It  is  quite  true,  as  argued,  that  a  suit  for  partition,  under 
the  provisions  of  section  2562  of  the  Code,  cannot  be  made 
s.  substitute  for  an  action  of  ejectment  (Pillow  v.  Southwest 
etc.  Imp.  Co.,  92  Va.  144,  148,  53  Am.  St.  Rep.  804,  23  S.  E. 
32),  but  it  is  equally  true  that  a  court  of  equity  has  jurisdic- 
tion to  partition  land  under  some  circumstances,  although  the 
defendant  claims  title  to  the  whole  tract  where  he  (or  those 
under  whom  he  claims  title)  was  a  joint  owner  with  the 
complainant  or  those  under  whom  he  claims  title :  See  Pillow 
v.  Southwest  etc.  Imp.  Co.,  92  Va.  144,  148,  53  Am.  St.  Rep. 
804,  23  S.  E.  32. 

"Whether  or  not  such  facts  and  circumstances  Were  alleged 
and  proved  in  the  partition  suit  of  Postlewaite  v.  Haley  as 
gave  the  court  the  right  to  try  the  question  of  title  in  that 
suit  under  section  2562  of  the  Code,  was  a  question  to  be 
decided  in  that  cause.  The  court  which  heard  and  decided  it 
had  the  power  to  determine  whether  or  not  the  case  made  by 
the  bill  was  within  ^^"^  the  jurisdiction  of  a  court  of  equity ; 
and,  having  proceeded  in  the  case  to  a  final  decree,  must,  of 
necessity,  have  determined  that  question  in  favor  of  its  right 
to  exercise  the  jurisdiction  invoked.  It  may  have  erred  in  its 
decision,  but  such  error  would  not  make  its  action  void.  The 
decree  would  only  be  erroneous  at  most,  but  conclusive  until 
reversed  or  vacated.  In  this  case,  neither  the  circuit  court 
nor  this  court  could  determine  whether  or  not  that  case  was 
one  of  equitable  jurisdiction  without  an  inquiry  into  the 
facts,  and  where  inquiry  is  necessary,  the  decree,  however  er- 
roneous, is  not  void,  and  cannot,  therefore,  be  collaterally 
assailed:  Lemmon  v.  Herbert,  92  Va.  653,  24  S.  E.  249,  and 
authorities  cited. 

The  other  ground  of  objection  to  the  introduction  of  that 
record  in  evidence  is,  that  it  did  not  show  the  eviction  of  the 
defendant  in  error  from  the  land  to  which  the  court  held  that 
th€  complainant  in  that  cause  had  the  paramount  title. 

It  appears  from  the  record  in  that  cause  that  the  court 
decreed  that  the  complainant  had  a  paramount  title  to  an  un- 
divided sixth  interest  in  the  land  sought  to  be  partitioned; 
that  it  was  impracticable  to  partition  the  land  in  kind  and 
lay  off  that  interest;  that  the  same  was  directed  to  be  sold; 
that  it  was  sold  by  a  special  commissioner  to  the  defendant 
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in  error  at  public  auction;  and  that  the  sale  was  reported 
to  the  court  and  confirmed.  While  there  was  no  actual  evic- 
tion of  the  defendant  in  error,  she  was  compelled,  under  the 
decree  of  the  court,  to  purchase  that  interest  or  surrender 
the  possession  thereof  to  such  other  person  as  might  become 
the  purchaser. 

It  is  always  necessary,  in  order  to  maintain  an  action  for 
the  breach  of  covenant  of  warranty,  that  there  shall  be  an 
eviction,  and  generally  there  must  be  an  actual  eviction; 
but  sometimes  a  constructive  eviction  is  sufficient.  One  class 
of  cases  where  constructive  eviction  is  sufficient,  is  where  the 
premises  are  in  the  actual  possession  of  a  third  party  under 
a  paramount  title  at  the  date  of  the  conveyance.  In  such  a 
case  the  covenantee  can  maintain  his  action,  although  he  has 
never  been  in  ^^'*  possession  of  and  actually  evicted  from  the 
land:  Sheffey's  Exr.  v.  Gardner,  79  Va.  313,  and  authorities 
cited. 

Another  class  of  eases,  under  *  *  the  head  of  constructive  evic- 
tion, ' '  says  Rawle  on  Covenants  for  Title,  fifth  edition,  section 
142,  "is  that  which  holds  that  eviction  will  be  caused  by  the 
covenantee  having  compulsorily  purchased  or  taken  a  lease 
under  the  paramount  title,  without  any  actual  change  of  pos- 
session, both  in  cases  where  the  validity  of  such  title  has  been 
established  by  judgment  or  decree  of  a  court  of  competent 
jurisdiction,  and  under  certain  circumstances  where  it  has  not 
been  established." 

While  the  cases  are  not  in  accord  on  this  question,  the  weight 
of  modern  authority  and  the  better  reason  is  in  favor  of  the 
rule,'  as  stated  by  Rawle,  at  least  to  the  extent  that  a  covenantee 
may  maintain  an  action  for  breach  of  covenant  of  warranty 
where  he  has  been  compelled  to  purchase  the  paramount  title 
when  the  validity  of  such  title  has  been  established  by  the 
judgment  or  decree  of  a  court  of  competent  jurisdiction  and 
ordered  to  be  sold  at  public  auction ;  for,  in  such  a  ease,  the 
covenantee  has  the  right  to  presume  that,  if  he  does  not  be- 
come the  purchaser,  he  will  be  evicted  by  or  for  the  benefit  of 
the  person  who  does  purchase  at  such  sale:  Whitney  v.  Dins- 
more,  6  Cush.  124 ;  Rawle  on  Covenants  for  Title,  sec.  143 ;  11 
Cyc.  1128,  1129;  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  108; 
Haffey's  Heirs  v.  Birchetts,  11  Leigh,  83. 

The  next  assignment  of  error  is  to  the  action  of  the  court 
in  instructing  the  jury  as  to  the  character  of  the  notice  re- 
quired to  be  given  to  the  covenantor  when  the  suit  is  brought 
Am.  St.  Eep.,  Vol.  122—54 
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against  his  covenantee  to  recover  the  land,  in  order  that  the 
proceedings  in  that  suit  shall  be  conclusive  upon  the  cov- 
enantor when  sued  upon  his  covenant  of  warranty. 

The  trial  court  was  of  opinion,  and  so  instructed  the  jurj', 
that  notice  given  to  the  plaintiff  in  error  by  the  defendant  in 
error,  her  agent  or  attorney,  of  the  pendency  of  the  suit  and 
of  the  claim  asserted  therein  in  time  to  defend  the  same,  was 
^^®  sufficient  to  render  the  proceedings  in  that  case  conclusive 
upon  the  plaintiff  in  error. 

The  question  involved  in  this  assignment  of  error  has  not 
been  passed  upon  by  this  court  in  any  reported  case.  In  some 
jurisdictions  it  is  held  that,  where  suit  is  brought  on  a  para- 
mount claim  against  one  who  is  entitled  to  the  benefit  of  any 
of  the  covenants  for  title,  and  especially,  it  would  seem,  of  the 
covenant  of  warranty,  he  can,  by  giving  proper  notice  of  the 
action  to  the  party  bound  by  the  covenants  and  requesting 
him  to  defend  it,  relieve  himself  from  the  burden  of  being 
compelled  afterward  to  prove  in  an  action  on  the  covenants 
the  validity  of  the  title  of  the  adverse  claimant.  In  other 
jurisdictions,  in  order  to  relieve  himself  of  that  burden,  it  is 
only  necessary  for  the  party  sued  to  give  proper  notice  of  the 
pendency  of  such  action  without  calling  upon  the  party  bound 
to  defend  the  suit. 

Mr.  Rawle,  in  his  work  on  Covenants  for  Title,  fifth  edition, 
sections  117  to  125,  upon  a  review  of  the  cases,  reaches  the  con- 
clusion that  the  weight  of  authority  is  in  favor  of  the  view  that 
there  must  not  only  be  distinct  and  unequivocal  notice  of  the 
suit  given  to  the  party  bound  by  the  covenants,  but  he  must 
also  be  requested  to  appear  and  defend  it.  And  this  would 
seem  to  be  the  better  doctrine  upon  reason  as  well  as  upon  au- 
thority. No  one,  it  would  seem,  on  familiar  principles,  ought 
to  be  bound  by  a  proceeding  to  which  he  is  not  a  party  actually 
or  constructively.  The  covenantor  is  not  actually  a  party. 
If,  upon  mere  notice  of  the  suit,  he  would  be  authorized  to 
come  in  and  assume  the  conduct  of  the  defense,  so  far  as  proof 
of  his  own  title  was  concerned,  there  might  be,  as  was  said  in 
Brown  v.  Taylor,  13  Vt.  631,  37  Am.  Dec.  618,  some  reason 
for  holding  him  bound  by  such  knowledge.  But  without  the 
assent  of  the  defendant  in  the  suit,  he  has  no  such  authority. 
It  is  res  inter  alios  acta,  and  if  he  should  apply  to  the  court 
for  permission  to  defend,  the  defendant  not  having  voluntarily 
offered  it,  the  answer  would  be  that  he  had  no  occasion  to  do 
so,  since  his  rights 'COuld  not  be  affected  by  the  judgment.'* 
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If  he  appears  and  is  permitted  ^^'  to  make  defense,  lie  is,  of 
course,  bound  by  the  proceedings,  or  if  properly  notified  and 
requested  by  the  defendant  to  make  defense  and  he  fails  to 
do  so,  there  is  no  hardship  in  holding  him  bound  by  the  pro- 
ceedings in  the  suit.  He  had  notice  and  the  right  to  appear 
and  defend  his  title,  and  if  he  did  not  do  so,  it  was  manifestly 
his  own  fault :  7  Rob.  Pr.  150,  151. 

The  action  of  the  court  in  holding  that  the  defendant  in 
error  had  the  right  to  recover  as  part  of  her  damages  the 
fee  (fifty  dollars)  she  paid  her  attorneys  in  the  partition  suit, 
is  assigned  as  error. 

Neither  has  this  question  been  passed  upon  by  this  court 
so  far  as  the  reported  cases  show.  In  other  jurisdictions  the 
decisions  of  the  courts  are  not  in  accord.  In  some  it  is  held 
that  counsel  fees  cannot  be  recovered  as  part  of  the  damages 
for  breach  of  covenant  of  warranty ;  in  others,  that  they  may, 
provided  the  covenantor  has  been  required  to  defend  and  has 
failed  to  do  so;  and  in  still  others,  that  they  are  recoverable 
wherever  the  covenantor  does  not  employ  counsel  to  defend, 
the  fact  of  notice  or  want  of  notice  to  defend  being  imma- 
terial :  Rawle  on  Covenants  for  ffitle,  sees.  197-200,  and  cases 
cited. 

Since  the  decision  in  the  case  of  Threlkeld's  Admr.  v.  Fitz- 
hugh's  Exr,,  2  Leigh,  451,  the  settled  doctrine  in  this  state 
has  been,  that  the  purchaser  of  land,  upon  eviction,  is  only 
entitled  to  the  purchase  price  paid,  with  interest  from  the 
date  of  eviction  and  the  costs  expended  by  him  in  the  action 
in  which  he  was  evicted :  Click  v.  Green,  77  Va.  827 ;  Conrad 
V.  Effinger,  87  Va.  59,  24  Am.  St.  Rep.  646,  12  S.  E.  2.  The 
term  "costs"  has  a  well-defined  legal  meaning,  and  means 
those  expenses  incurred  by  parties  in  prosecuting  or  defend- 
ing a  suit,  action  or  other  proceeding  at  law  or  in  equity, 
recognized  and  allowed  by  law,  and  taxed  against  the  losing 
party:  5  Ency.  of  PI.  &  Pr,  106,  and  cases  cited. 

The  law,  as  a  general  rule,  measures  the  expenses  incurred 
in  the  management  of  a  suit  by  the  taxable  costs.  The  taxable 
costs  are  the  costs  contemplated  by  those  decisions,  as  we 
understand  ^^®  them,  and  not  the  other  expenses  incurred  in 
defending  the  action  in  which  the  covenantee  was  evicted,  how- 
ever great  they  may  have  been.  There  would  seem  to  be  no 
more  reason  for  allowing  expenses  incurred  in  the  employ- 
ment of  counsel  as  a  part  of  the  covenantee's  damages  for 
breach  of  covenant  of  warranty  than    expenses  incurred  in 
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visiting  and  conferring  with  counsel,  finding  and  interview- 
ing witnesses,  and  in  performing  all  the  other  duties  neces- 
sary in  preparing  the  case  for  trial. 

In  the  case  of  Wisecarver  v.  Wisecarver,  97  Va.  452,  34 
S.  E.  56,  it  was  held  that  in  an  action  on  an  injunction  bond 
with  condition  "to  pay  all  such  costs  as  may  be  awarded 
against  the  plaintiff  and  all  such  damages  as  shall  be  incurred 
in  case  said  injunction  be  dissolved,"  fees  paid  to  counsel  in 
the  injunction  suit  could  not  be  recovered  as  damages,  al- 
though the  bill  was  a  pure  bill  of  injunction.  One  of  the 
reasons  given  for  refusing  to  allow  the  fee  as  damages  in  that 
case  was  (quoting  from  the  supreme  court  of  the  United 
States  in  the  case  of  Oelrichs  v.  Spain,  15  "Wall.  211,  21  L. 
ed.  43),  that  "There  is  no  fixed  standard  by  which  the  hon- 
orarium can  be  measured.  Some  counsel  demand  much  more 
than  others.  Some  clients  are  willing  to  pay  more  than 
others.  More  counsel  may  be  employed  than  are  necessary. 
When  both  client  and  counsel  know  that  the  fees  are  to  be 
paid  by  the  other  party,  there  is  danger  of  abuse.  A  refer- 
ence to  a  master  or  an  issue  to  a  jury  might  be  necessary 
to  ascertain  the  proper  ameunt,  and  this  grafted  litigation 
might  possibly  be  more  animated  and  protracted  than  that 
in  the  original  cause.  It  would  be  an  office  of  some  delicacy, 
on  the  part  of  the  court,  to  scale  down  the  charges,  as  might 
sometimes  be  necessary.  We  think  the  principle  of  disallow- 
ance rests  on  a  solid  foundation,  and  that  the  opposite  rule 
is  forbidden  by  the  analogies  of  the  law  and  sound  public 
policy. ' ' 

That  reasoning  applies  with  equal  force  against  the  allow- 
ance of  attorneys'  fees  in  this  case.  We  are  of  opinion  that 
*^*  the  sound,  simple  and  more  satisfactory  rule  is  to  deny 
the  right  to  recover  counsel  fees  as  part  of  the  damages,  and 
to  confine  the  right  of  recovery  to  the  fees  allowed  by  statute 
and  taxed  in  the  costs  of  the  action  in  which  the  covenantee 
is  evicted. 

It  follows,  from  what  has  been  said,  that  the  judgment  com- 
plained of  must  be  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial,  to  be  had  not  in  con- 
flict with  the  views  expressed  in  this  opinion. 

BREACH  OF  COVENANT  OF  WAEEANTT  BY  EVICTION. 
I.  Necessity  of  Eviction  as  Breach  of  Warranty,   853. 
XL  Actual  and  Constructive  Eviction,  854. 
HL  Partial  Eviction,  855. 
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IV.  Collusive  Eviction,   855. 
V.  Necessity  of  Eviction  by  Legal  Process,  855. 
VI.  Existence  of  Outstanding  Title  as  Eviction. 

a.  In  General,  856. 

b.  In  Case  Title  is  in  Government,  857. 
VII.  Recovery  of  Judgment  as  Eviction,    857. 

VIII.  Purchase  of  Outstanding  Title  "by  Grantee,  858. 

IX.  Possession  by  Adverse  Claimants  when  Conveyance  Made,  858. 
X.  Foreclosure  of  Mortgage  or  Lien. 

a.  Foreclosure   of  Mortgage,    859. 

b.  Enforcement  of  Tax  Lien,  860. 
XI.  Assignment  of  Dower,  860. 

XII.  Existence  of  Easement  Over  Premises,  860. 

L    Necessity  of  Eviction  as  Breach  of  Warranty. 

A  covenant  of  warranty  is  prospective  in  its  nature,  and  is  broken 
only  by  an  eviction  under  a  paramount  title  existing  at  the  time 
of  the  conveyance,  or  what  in  contemplation  of  law  is  equivalent  to 
an  eviction.  It  is,  therefore,  unlike  a  covenant  of  seisin  or  against 
encumbrances,  which  is  broken  instantly  upon  the  execution  of  the 
conveyance  if  the  grantor  is  not  seised  or  an  encumbrance  exists: 
Prestwood  v.  McGowin,  128  Ala.  267,  86  Am.  St.  Eep,  136,  29  South. 
386;  Bird  v.  Smith,  8  Ark.  368;  Thompson  v.  Brazile,  65  Ark.  495, 
47  S.  W.  299;  Hay  den  v.  Patterson,  39  Colo.  15,  88  Pac.  437;  Mitchell 
v.  Warner,  5  Conn.  497;  Hamilton  v.  Lusk,  88  Ga.  520,  15  S.  E.  10; 
McMuUen  v.  Butler  Co.,  117  Ga.  845,  45  S.  E.  258;  Brady  v.  Spurck, 
27  111.  478;  Bostwick  v.  Williams,  36  111.  65,  85  Am.  Dec.  385;  Wood- 
ford V.  Leavenworth,  14  Ind.  311;  Simpson  v.  Hawkins,  31  Ky.  (1 
Dana)  303;  Montgomery  v.  Eeed,  69  Me.  510;  Boulden  v.  Wood,  96 
Md.  332,  53  Atl.  911;  Twambly  v.  Henley,  4  Mass.  441;  Bearce  v. 
Jackson,  4  Mass.  408;  Chapel  v.  Bull,  17  Mass.  213;  Whitney  v. 
Dinsmore,  60  Mass.  (6  Cush.)  124;  Gilman  v.  Haven,  65  Mass.  (11 
CuBh.)  330;  White  v.  Presly,  54  Miss.  313;  Leet  v.  Gratz,  92  Mo. 
App.  422;  Real  v.  HoUister,  20  Neb.  112,  29  N.  W.  189;  Merrill  v. 
Suing,  66  Neb.  404,  92  N.  W.  618;  Bank  of  Utica  v.  Mersereau,  3 
Barb.  Ch.  528,  49  Am.  Dee.  189;  Boss  v.  Davis,  122  N.  C.  265,  29 
S.  E.  338;  King  v.  Kerr's  Admr.,  5  Ohio,  154,  22  Am.  Dec.  777; 
Miller  v.  Bentley,  37  Tenn.  (5  Sneed)  671;  Maverick  v.  Routh,  7 
Tex.  Civ.  App.  669,  23  S.  W.  596,  26  S.  W.  1008;  McLennon  v. 
Prentice,  85  Wis.  427,  55  N.  W.  764. 

The  eviction  of  the  grantee  constitutes  a  breach  of  the  covenant 
of  warranty:  Dyer  v.  Britton,  53  Miss.  270;  Mizzell  v.  Ruffin,  118 
N.  C.  69,  23  S.  E.  927.  But  the  eviction  must  be  founded  upon  lawful 
or  paramount  title:  Giddings  v.  Canfield,  4  Conn.  482;  Davis  v.  Smith, 
6  Ga.  274,  47  Am,  Dec,  279;  Booker  v.  Meriwether,  14  Ky.  (4  Litt.) 
212;  Emerson  v.  Proprietors,  1  Mass.  464,  2  Am.  Dee.  34;  Swazey 
V.  Brooks,  34  Vt.  451.  "The  breach  can  be  shown  only  by  proof 
of  an  eviction.     It  is  true  an  actual  eviction  is  no  longer  required, 
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and  there  has  been  considerable  discussion,  and  perhaps  some  con- 
flict in  the  decisions  of  courts,  as  to  what  facts  must  be  proved  in 
order  to  show  an  eviction  or  its  equivalent;  but  the  rule  deducible 
from  all  the  authorities  is  that  there  must  be  a  union  of  acts  of 
disturbance  and  lawful  title  to  constitute  a  breach  of  this  covenant 
for  quiet  enjoyment  (or  warranty,  which  is  in  fact  equivalent)": 
Barry  v.  Guild,  126  111.  439,  18  N.  E,  759,  2  L.  E.  A.  334.  An  eviction 
only  on  paper  is  not  enough:  Pharr  v.  Gall,  108  La.  307,  32  South.  418. 

n.    Actual  and  Constructive  Eviction. 

While  there  must  be  an  eviction  in  order  to  work  a  breach  of  the 
covenant  of  warranty,  it  is  not  necessary  that  there  should  be  an 
actual  expulsion  of  the  grantee.  Actual  eviction,  whether  by  process 
of  law  or  otherwise,  is  not  indispensable,  although  it  seems  that  in 
early  times  the  law  was  so  interpreted  as  to  be  satisfied  with  nothing 
short  of  actual  eviction:  Dillahunty  v.  Little  Eock  etc.  Ey.  Co.,  59 
Ark.  699,  27  S.  W.  1002,  28  S.  W.  657;  Jones  v.  Warner,  81  111.  343; 
Dugger  V.  Oglesby,  3  lU.  App.  94;  Mason  v.  Kellogg,  38  Mich.  132; 
Morgan  v.  Hannibal  etc.  Ey.  Co.,  63  Mo.  129;  Troxell  v.  Stevens,  57 
Neb.  329,  77  N.  W.  781;  Kellogg  v.  Piatt,  33  N.  J.  L.  328;  Eea  v. 
Minkler,  5  Lans.  196;  Brown  v.  Allen,  10  N.  Y.  Supp.  714;  Britton 
▼.  Euffin,  123  N.  C.  67;  31  N.  E.  271;  McGregor  v.  Tabor  (Tex.  Civ. 
App.),  26  S.  W.  443.  It  has  been  said  that  "there  cannot  be  a 
constructive  eviction  without  abandonment  of  possession.  There  is 
an  actual  eviction  when  the  grantee  is  dispossessed  by  process  of  law. 
There  is  a  constructive  eviction  when  he  yields  possession  to  a  title 
which  is  actually  paramount.  There  is  neither  actual  nor  constructive 
eviction  while  he  continues  in  possession.  And  without  eviction, 
actual  or  constructive,  there  can  be  no  recovery  on  a  covenant  of 
warranty  or  of  quiet  enjoyment":  Mead  v.  Stackpole,  40  Hun,  473. 

Speaking  on  the  right  of  the  plaintiffs  to  recover  for  a  breach  of 
■  warranty,  the  court,  in  Oliver  v.  Bush,  125  Ala.  534,  27  South.  923, 
said:  "To  be  eviction  at  all,  actual  or  constructive,  there  must  be  a 
disturbance  of  the  covenantee's  possession  and  enjoyment  under  the 
covenant.  If  there  is  at  the  time  of  the  conveyance  a  paramount  out- 
standing title,  and  possession  under  it,  and  in  consequence  the  grantee 
does  not  enter  into  possession,  this  is  constructive  eviction,  though 
he  has  never  been  ousted,  and  there  has  been  and  could  be  in  the 
nature  of  things  no  technical  eviction.  If  the  grantee  goes  into 
possession,  and  is  forced  by  the  hostile  and  impending  assertion  of 
paramount  right  to  buy  in  the  oustanding  title,  or  to  take  a  lease 
under  it,  in  order  to  protect  his  possession,  this  is  a  constructive 
eviction,  though  he  has,  in  point  of  fact,  not  been  dispossessed  at  all. 
And  there  are  divers  other  categories  of  fact  upon  which  a  con- 
structive eviction  may  be  affirmed,  though  there  has  been  no  actual 
ouster,  but  they  all  involve  a  disturbance  of  the  grantee's  enjoyment 
and  possession  under  the  covenant;  and,  where  there  has  been  no  such 
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disturbance — no  sort  of  infirmity  of  the  title  intended  to  be  and 
nominally  passed  by  the  deed,  whether  it  be  the  entire  want  of  title 
in  the  grantor,  or  a  less  title  than  the  fee  purported  to  be  conveyed, 
as,  for  instance,  a  life  estate  only,  or  what  not — the  covenantee  can- 
not maintain  an  action  counting  upon  the  breach  of  this  covenant. 
It  is,  in  substance  and  effect,  the  same  as  a  covenant  for  possession 
and  quiet  enjoyment,  and  it  is  not  broken  so  long  as  such  possession 
and  enjoyment  are  not  interfered  with." 

m.    Partial  Eviction. 

To  constitute  an  eviction  which  will  operate  as  a  breach  of  cov- 
enants of  warranty,  the  ouster  need  not  be  from  the  entire  premises, 
but  from  part  only  of  them.  "The  assertion  and  establishment  of  a 
paramount  title  in  common  to  a  part  of  the  premises  are  equivalent 
to  an  eviction  to  that  extent,  for  the  reason  that  the  possession  of 
one  tenant  in  common  is  the  possession  of  all,  and  the  cotenant,  es- 
tablishing a  paramount  title  under  the  assertion  of  his  rights,  is 
thereby  invested  with  the  possession  of  that  undivided  part,  without 
an.  actual  ouster  of  his  cotenant":  Wilber  v.  Buchanan,  85  Ind.  42; 
Carter  v.  Denman's  Exrs.,  23  N.  J.  L.  260.  Where  a  judgment  is  re- 
covered in  partition  proceedings,  and  the  grantee  purchases  the  in- 
terest of  the  adverse  owner  to  protect  his  title,  he  may  recover 
from  his  grantor  as  for  a  breach  of  warranty:  Mooney  v.  Burchard, 
84  Ind.  285;  Wright  v.  Nipple,  92  Ind.  310.  See,  too,  the  principal 
case. 

IV.    Collusive  Eviction. 

It  is  hardly  necessary  to  say  that  an  eviction,  in  order  to  be 
«flfective  as  the  basis  of  an  action  for  breach  of  covenants  of  war- 
ranty, must  be  without  the  consent  and  participation  of  the  grantee. 
An  eviction  brought  about  through  fraud  or  collusion  on  his  part 
will  be  unavailing  to  him  in  an  action  against  his  grantor  for  dam- 
ages for  breach  of  warranty:  Frix  v.  Miller,  115  Ala.  476,  67  Am. 
St.  Eep.  57,  22  South.  146;  Davis  v.  Smith,  5  Ga.  274,  47  Am.  Dee. 
279;  Vincent  v.  Hicks  (Ky.),  64  S.  W.  456;  Jenks  v.  Quinn,  137  N.  Y. 
223,  33  N.  E.  376. 

V.  Necessity  for  Eviction  by  Legal  Process. 
It  is  not  necessary  that  a  grantee,  in  order  to  have  a  right  of 
action  on  covenants  of  warranty,  should  be  evicted  by  legal  or  judicial 
process;  he  may  voluntarily  yield  possession  to  the  rightful  owner  or 
bolder  of  title  paramount  without  waiting  for  coercion  by  legal 
process.  He  need  not  put  himself  to  the  trouble  and  expense  of  a 
lawsuit,  but  may  surrender  to  the  true  owner  when  his  superior  title 
is  asserted:  McGary  v.  Hastings,  39  Cal.  360,  2  Am.  Bep.  456;  Booth 
▼.  Starr,  5  Day,  275,  5  Am.  Dec.  149;  Scott  v.  Kirkendall,  88  111.  465, 
30  Am.  Bep.  562;  Marvin  v.  Applegate,  18  Ind.  425;  Burton  v.  Eeeds, 
20  Ind.  87;  Mason  v.  Cooksey,  51  Ind.  519;  Axtel  v.  Chase,  83  Ind. 
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546;  namilton  v.  Cutts,  4  Mass.  349,  3  Am.  Dec.  222;  Sprague  v. 
Baker,  17  Mass.  586;  Burrus  v.  Wilkinson,  31  Miss.  537;  Cheney  v. 
Straube,  43  Neb.  879,  62  N.  W.  234;  Fowler  v.  Poling,  6  Barb.  165; 
Hodges  V.  Latham,  98  N.  C.  239,  2  Am.  St.  Rep.  333,  3  S.  E.  495; 
Knepper  v.  Kurtz,  58  Pa.  480;  Clark  v.  Mumford,  62  Tex.  531.  Of 
course,  he  yields  at  his  peril,  and  has  the  burden  of  showing,  in  an 
action  on  the  covenant  of  warranty,  the  validity  of  the  adverse  title 
to  which  he  surrenders:  Cheney  v.  Straube,  35  Neb.  521,  53  N.  W. 
479;  Callis  v.  Coghill,  77  Tenn.  (9  Lea)  137;  Peck  v.  Hensley,  20 
Tex.  673.  "An  eviction,  actual  or  constructive,  of  the  whole  or  a 
part  of  the  premises,  is  an  essential  constituent  of  the  breach.  But 
it  is  not  intended  that  there  must  be  an  eviction  by  legal  process. 
If  there  is  a  hostile  assertion  of  an  irresistible,  paramount  title,  the 
grantee  may  yield  to  it,  not  awaiting  suit  and  judgment.  If  he 
yields,  it  is  at  his  peril,  and  he  takes  upon  himself,  in  an  action  for 
a  breach  of  the  covenant,  the  burden  of  proving  the  title  really 
paramount":   Copeland  v.  McAdory,  100  Ala.  553,  13  South.  545. 

"There  is  no  necessity  for  him  to  involve  himself  in  a  lawsuit  to 
defend  himself  against  a  title  which  he  is  satisfied  must  ultimately 
prevail.  But  he  consents  at  his  own  peril.  If  the  title  to  which  he 
has  yielded  be  not  good,  he  must  abide  the  loss;  and  in  a  suit  against 
his  warrantor  the  burden  of  proof  will  be  on  the  plaintiff,  though  it 
will  be  otherwise  in  case  of  an  eviction  by  force  of  a  judgment  at 
law  with  notice  of  the  suit  to  the  warrantor":  Harr  v.  Shaffer,  52 
W.  Va.  207,  43  S.  E.  89. 

VI.     Existence  of  Outstanding  Title  as  Eviction. 

a.  In  General. — It  is  generally  conceded  that  the  mere  existence  of 
an  outstanding  adverse  title  is  not  in  itself  sufficient  to  constitute 
a  breach  of  covenants  of  warranty.  The  oustanding  title  must  first 
be  pressed  upon  the  covenantee  and  hastily  asserted  before  he  can 
maintain  an  action  on  the  covenants:  Scott  v.  Kirkendall,  88  111. 
465,  30  Am.  Eep.  562;  Hannah  v.  Henderson,  4  Ind.  174;  Wilson  v. 
Irish,  62  Iowa,  260,  17  N.  W.  511;  Loomis  v.  Bedel,  11  N.  H.  74; 
Grist  v.  Hodges,  14  N.  C.  198;  Rancho  Bonito  Land  etc.  Co.  v.  North, 
92  Tex,  72,  45  S.  W.  994;  Jones  v.  Richmond,  88  Va.  231,  13  S.  E. 
414.  In  the  face  of  a  hostile  assertion  of  paramount  title,  or  of  an 
impending  suit  for  its  enforcement,  he  may,  as  has  already  been 
seen,  yield  possession  to  the  rightful  owner  or  buy  in  the  title:  Clay- 
comb  V.  Munger,  ,51  111.  373;  Beasley  v.  Phillips,  20  Ind.  App.  182, 
50  N.  E.  488;  Eversole  v.  Early,  80  Iowa,  601,  44  N.  W.  897;  Lambert 
V.  Estes,  99  Mo.  604,  13  S.  W.  284;  Leet  v.  Gratz,  92  Mo.  App.  422; 
Mackey  v.  Collins'  Exrs.,  2  Nott  &  McC.  186,  10  Am.  Dee.  586; 
Groesbeck  v.  Harris,  82  Tex.  411,  19  S.  W.  850. 

"No  case  can  be  found  which  holds  that  the  mere  existence  of  a 
dormant  paramount  title  in  a  third  person,  not  asserted  in  any  way 
against  the  covenantee's  title,  constitutes  a  breach.  There  must  be 
an  eviction,  either  an  actual  putting  out,  or,  what  is  now  regarded 
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as  equivalent  to  it,  virtual  exclusion,  under  the  paramount  title,  of 
the  covenantee  from  the  peaceful  enjoyment  of  his  title.  It  was 
suggested,  indeed,  in  Grist  v.  Hodges,  3  Dev.  (14  N.  C.)  198,  and 
Duval  V.  Craig,  2  Wheat.  45,  4  L.  ed.  180,  that  there  is  an  instan- 
taneous breach  where,  at  the  date  of  the  covenant,  there  is  a  superior 
title  in  a  third  person,  and  he  is  then  in  actual  possession  of  the 
premises.  But  in  such  a  case  the  superior  title  is  not  dormant;  there 
is  an  actual  and  very  effectual  assertion  of  it,  and  exclusion  of  the 
covenantee":   Allis  v.  Nininger,  25  Minn.  525. 

"In  the  constructive  sense,  a  voluntary  yielding  to  a  hostile  asser- 
tion of  right  under  the  paramount  title  will  constitute  an  ouster  or 
eviction.  Such  assertion  may  be  by  suit  or  action,  but  it  need  not 
be  so,  yet  it  must  be  of  such  a  nature  as  is  tantamount  to  a  disturb- 
ance of  the  possession,  and  the  yielding  must  have  been  superinduced 
by  such  claim  of  right  under  title  paramount.  In  other  words,  the 
surrender  to  the  superior  title  must  be  superinduced  or  brought  about 
by  the  holder  of  the  better  title,  and  the  assertion-  of  it  as  against 
the  title  and  possession  of  the  covenantee While  the  para- 
mount title  must  exist  prior  and  contemporaneously  with  the  making 
of  the  covenant,  there  is  no  breach  until  there  is  a  hostile  and  effect- 
ive assertion  of  it.  This  may  be  an  entry,  or  the  bringing  of  a  suit 
or  action,  or  there  may  be  an  assertion  in  such  a  manner  and  under 
such  circumstances  as  to  induce  a  well-founded  belief  that  it  will  be 
enforced  under  the  menace,  to  which  the  covenantee  honestly  yields": 
Jennings  v.  Kiernan,  35  Or.  349,  55  Pac.  443,  56  Pac.  72. 

b.  In  Case  Title  is  in  (Sovemment. — But  where  the  outstanding 
title  is  in  the  government,  this  of  itself  is  such  a  hostile  assertion 
of  paramount  title  as  authorizes  the  covenantee  voluntarily  to  submit 
to  it:  Kansas  P.  Ey.  Co.  v.  Dunmeyer,  19  Kan.  539;  Herrington  v, 
Clark,  56  Kan.  644,  44  Pac.  624;  Burr  v.  Greeley,  52  Fed.  926,  3 
C.  C.  A.  357.  A  sale  of  the  land  by  the  government,  in  such  cases, 
has  been  held  to  amount  to  an  eviction:  Glenn  v.  Thistle,  23  Miss. 
42;  Green  v.  Irving,  54  Miss.  450,  28  Am.  Eep.  360.  It  has  been  de- 
cided that  when  a  grantee  in  a  deed  of  land  which  is  open  to  entry 
and  settlement  as  a  part  of  the  public  domain  purchases  the  para- 
mount title  of  the  United  States,  this  is  a  constructive  eviction  en- 
titling him  to  sue  on  the  grantor's  covenant  of  warranty:  Dillahunty 
V.  Little  Rock  etc.  Ey.  Co.,  59  Ark.  699,  27  S.  W.  1002,  28  S.  W. 
657.  See,  too,  McGary  v,  Hastings,  39  Cal.  360,  2  Am.  Eep.  456. 
So  has  an  appropriation  as  a  forest  reserve  under  an  act  of  the  legis- 
lature  been  held  a  breach  of  warranty:  Brown  v.  Allen,  57  Hun,  219, 
10  N.  Y.  Supp.  714. 

vn.    Kecovery  of  Judgment  as  Eviction. 
It  has  been  said  that  the  recovery  of  an  adverse  judgment  in  eject- 
ment is  not  of  itself  an  eviction  which  will  sustain  an  action  by  the 
grantee  for  a  breach  of  covenants  of  warranty:   Clements  v.  Collins, 
59  Ga.  124;  Dennis  v.  Heath,  11  Smedes  &  M.  206,  49  Am.  Dec.  51; 
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Lungren  v.  Kerkow  (Neb.),  95  N.  W.  501;  Coble  v.  WellboTn,  13 
N.  C.  388;  Eavenel  v.  Ingram,  131  N.  C.  549,  42  S.  E.  937.  The 
more  reasonable  rule,  it  would  seem,  is  to  hold  that  the  recovery  of 
a  judgment  declaring  the  grantee  not  entitled  to  land  is  of  itself  an 
eviction.  But  however  this  may  be,  certainly  he  is  not  required  to 
await  until  actually  evicted  by  legal  process  before  suing  on  the 
covenants;  he  may  surrender  possession  or  buy  in  the  superior  title, 
and  then  institute  an  action  against  the  grantor  for  breach  of  war- 
ranty: See  the  principal  case;  Scoggins  v.  Hudgins,  78  Ark.  531,  115 
Am.  St.  Eep.  60,  94  S.  W.  684;  Hay  den  v.  Patterson,  39  Colo.  15,  88 
Pac.  437;  Ensing  v.  Colt,  75  Conn.  Ill,  52  Atl.  829,  946;  Leary  v. 
Durham,  4  Ga.  593;  Harding  v.  Larkin,  41  HI.  413;  Samson  v.  Zimmer- 
man, 73  Kan.  654,  85  Pac.  757;  Hanson  v.  Buekner's  Exrs.,  4  Dana, 
251,  29  Am.  Dec.  401;  Hubbard  v.  Stanaford  (Ky.),  100  S.  W.  232; 
Wagner  v.  Finnegan,  65  Minn.  115,  67  N.  W.  795;  Tracy  v.  Greffet, 
54  Mo.  App.  562;  Coster  v.  Monroe  Mfg.  Co.,  2  N.  J.  Eq.  467; 
Wiggins  V.  Pender,  132  N.  C.  628,  44  S.  E.  362,  61  L.  E.  A.  772; 
Drury  v.  Shumway,  1  D.  Chip.  237,  1  Am.  Dec.  704;  Flowers  v. 
Foreman,  23  How.  132,  16  L.  ed.  405. 

In  the  event  that  the  grantee  never  obtained  possession  because 
of  the  adverse  occupancy  of  third  persons,  a  judgment  against  him 
in  his  action  of  ejectment  against  them  is  equivalent,  as  an  eviction 
to  sustain  an  action  for  breach  of  warranty,  to  a  judgment  recovered 
against  him  when  in  possession  recovered  in  a  suit  brought  by  adverse 
claimants:  Cummings  v.  Kennedy,  3  Litt.  118,  14  Am,  Dec.  45;  Fowler 
V.  ChUes,  27  Ky.  (4  J.  J.  Marsh.)  504. 

Vin.  Purchase  of  Outstanding  Title  by  Grantee. 
When  an  outstanding  title  is  asserted  against  a  grantee,  whether  or 
not  the  hostile  claimants  have  established  their  title  by  judgment, 
he  may  purchase  their  title  and  bring  an  action  on  his  grantor's 
covenant  of  warranty  as  though  actually  evicted.  The  law  does  not 
require  him  to  delay  his  suit  until  actually  expelled.  In  such  a  case, 
however,  he  has  the  burden  of  showing  that  the  title  purchased  has 
validity,  except  that  when  the  hostile  claimants  have  established 
their  title  in  an  action  of  which  the  grantor  was  given  notice  and 
opportunity  to  defend,  the  judgment  concludes  him:  See  the  principal 
case;  McGary  v.  Hastings,  39  Cal.  360,  2  Am.  Eep.  456;  Snell  v. 
Iowa  Homestead  Co.,  59  Iowa,  701,  13  N.  W.  848;  Eversole  v.  Early, 
80  Iowa,  601,  44  N.  W.  897;  Hall  v.  Bray,  51  Mo.  288;  Leet  v.  Gratz, 
92  Mo.  App.  422;  King  v.  Mark,  6  Mont.  172,  9  Pac.  827;  Kellogg  y. 
Piatt,  33  N.  J.  L.  328;  Loomis  v.  Bedel,  11  N.  H.  74;  Pitkin  r. 
Leavitt,  13  Vt.  379;  Turner  v.  Goodrich,  26  Vt.  707. 

IX.    Possession  by  Adverse  Claimants  When  Conveyance  Made. 

A  covenant  of  warranty  secures  to  the  grantee  a  legal  entry  as 
well  as  an  enjoyment  ^f  the  premises;  and  if  at  the  time  the  deed 
is  executed  the  premises  are  in  the  possession  of  third  persons  claim- 
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ing  adversely  under  a  superior  title,  the  covenant  is  broken  when 
made,  without  any  further  acts  of  the  parties:  Caldwell  v.  Kirkpatrick, 
6  Ala.  60,  41  Am.  Dee.  36;  Abbott  v.  Eowan,  33  Ark.  593;  Kirken- 
dall  V.  Kehoe,  2  111.  App.  492;  Pryse  v.  McGuire,  81  Ky.  608;  Cur- 
tis V.  Deering,  12  Me.  499;  Harrington  v.  Bean,  89  M;e.  470,  36  Atl. 
986;  Murphy  v.  Price,  48  Mo.  247;  Blondeau  v.  Sheridan,  81  Mo. 
545;  Heyn  v.  Ohman,  42  Neb.  693,  60  N,  W.  952;  Parks  v.  Bates,  12 
Vt.  381,  36  Am.  Dec.  347;  Clark  v.  Estate  of  Conroe,  38  Vt.  469; 
Smith  V.  Scribner,  59  Vt.  96,  7  Atl.  711;  Sheffey's  Exr.  v.  Gardiner, 
79  Va.  313;  Marbury  v.  Thornton,  82  Va.  702,  1  S.  E.  909;  Eex  v. 
Creel,  22  W.  Va.  373;  McConaughey  v.  Bennett,  50  W.  Va.  172,  40 
S.  E.  540;  Peters  v.  Bowman,  98  U.  S.  56,  25  L.  ed.  91. 

"The  older  authorities  undoubtedly  hold  that  there  could  be  no 
breach  of  a  common  warranty  of  title,  or  warranty  of  quiet  enjoy- 
ment, until  the  covenantee  had  been  actually  evicted  or  turned  out 
of  the  premises.  The  spirit  of  such  a  covenant  and  the  manifest 
justice  of  the  matter,  soon  began  to  prevail  over  such  an  extremely 
literal  interpretation  of  the  intention  of  the  parties.  And  it  was 
held  that  where,  at  the  time  of  the  execution  of  the  covenant,  the 
premises  were  in  the  actual  possession  of  another  who  held  them 
under  a  paramount  or  perfect  title,  then  the  covenant  was  broken 
as  soon  as  it  was  made;  for  the  party  should  not  be  put  to  the  use- 
less expense,  delay  and  trouble  to  bring  ejectment  to  get  the  pos- 
session when  it  would  certainly  prove  unavailing;  nor  should  he  be 
required  to  commit  an  actual  trespass  upon  the  real  owner  in  or- 
der, to  get  possession  that  he  might  himself  be  turned  out  of  pos- 
session": Moore  v.  Vail,  17  HI.  185. 

X.  Foreclosure  of  Mortgage  or  Lien. 
■  a.  Foreclosure  of  Mortgage. — The  existence  of  a  mortgage  on  the 
premises  is  held  not  a  breach  of  covenants  of  warranty,  so  long  as 
no  steps  are  taken  to  enforce  it:  Iderlied  v.  Honeywell,  88  App.  Div. 
144,  84  N.  Y.  Supp.  333.  But  an  entry  by  the  mortgagee  upon  breach 
of  condition,  although  without  actual  ouster,  is  held  a  sufficient 
eviction  to  work  a  breach  of  warranty:  Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  341.  So  is  the  discharge  of  an  encumbrance  or 
mortgage  by  the  covenantee  before  foreclosure,  in  order  to  protect 
his  title  and  possession:  Keeney  v.  Norton,  57  Tenn.  (10  Heisk.) 
384;  HaflFey's  Heirs  v.  Birchetts,  11  Leigh,  83.  The  foreclosure  of  a 
mortgage,  followed  by  an  eviction,  is  a  breach  of  covenants  of  war- 
ranty: Cheney  v.  Straube,  35  Neb.  521,  53  N.  W.  479;  Smith  v. 
Dixon,  27  Ohio  St.  471.  When  a  judgment  in  foreclosure  is  re- 
covered, the  covenantee  may  purchase  the  outstanding  title,  or 
when  the  foreclosure  sale  is  had  he  may  purchase  thereat,  and  then 
sue  for  a  breach  of  warranty:  Collier  v.  Cowger,  52  Ark.  322,  12 
8.  W.  702,  6  L.  B.  A.  107;  Tucker  v.  Cooney,  34  Hun,  227;  Cornish 
▼.  Capron,  138  N.  Y.  232,  32  N.  E.  773.     In  Cowdrey  v.  Coit,  44  N. 
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T.  382,  4  Am.  Eep.  690,  it  is  affirmed  that  a  foreclosure  is  an  evic- 
tion where  the  grantee  buys  and  sells  his  bid  to  a  third  person,  to 
■vrhoni  he  surrenders. 

b.  Enforcement  of  Tax  Lien. — An  eviction  in  pursuance  of  rights 
accruing  under  a  tax  lien  amounts  to  a  breach  of  warranty:  Pat- 
terson V.  Cappon,  125  Wis.  198,  102  N.  W.  1083.  And  where  a  vendor 
fails  to  pay  taxes  as  his  covenant  of  warranty  obligates  him  to  do, 
the  vendee  may  pay  off  the  tax  lien  immediately  on  default,  and  re- 
cover the  amount  thereof  from  the  vendor:  Swinney  v.  Cockrell,  86 
Miss.  318,  38  South.  353. 

XX.  Assignment  of  Dower. 
A  covenant  of  warranty  covers  a  claim  for  dower;  and  an  assign- 
ment of  dower  or  a  recovery  of  dower  has  been  held  sufficient  to 
sustain  an  action  for  breach  of  the  covenant,  without  an  actual 
ouster:  Leary  v.  Durham,  4  Ga.  593;  Chandler  v.  Brown,  59  N.  H.  370. 
It  has  been  decided,  however,  that  a  covenant  of  warranty  is  not 
broken  by  a  personal  decree  for  a  sum  in  full  of  dower,  to  be  en- 
forced by  execution;  though  it  might  have  been  otherwise  if  dower 
had  been  set  off  by  metes  and  bounds,  and  the  widow  put  in  pos- 
session, or  had  dower  been  assigned  as  of  rents,  issues  and  profits, 
and  made  a  charge  upon  the  land:  Johnson  v.  Nyce's  Exrs.,  17  Ohio, 
66,  49  Am.  Dec.  444. 

XII.  Existence  of  Easement  Over  Premises. 
A  covenant  of  warranty  is  broken  where,  at  the  time  of  its  ex- 
ecution, third  persons  have  an  easement  over  the  premises  which 
interferes  with  the  covenantee's  enjoyment  or  possession  of  some 
portion  of  the  land:  Copeland  v.  McAdory,  100  Ala.  553,  13  South. 
545;  Harrington  v.  Bean,  89  Me.  470,  36  Atl.  986;  Smith  v.  Eichards, 
155  Mass.  79,  28  N.  E.  1132. 
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AGENCY — Acts  Which  may  be  Ratified. — Where  a  stranger 
holds  himself  out  as  the  agent  of  another,  and  makes  a  contract 
or  does  an  act  for  that  other's  use  or  benefit,  the  latter  may  ratify; 
but  where  the  contract  or  act  is  not  in  that  other's  name,  nor 
intended  for  his  use  or  benefit,  there  can  be  no  ratification,     (p.  863.) 

AGENCY — ^Eatification  of  Purchase. — Where  a  stranger,  falsely 
representing  himself  to  be  the  agent  of  another,  makes  a  purchase 
in  his  own  name,  with  his  own  money,  and  for  his  own  benefit, 
the  supposed  principal^  cannot  claim  the  benefit  of  the  transaction 
by  ratification,     (p.  864.) 
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AGENCY — ^Deed  Procured  by  Pretended  Agent — Trustee  Ex 
Maleficio. — Where  one  falsely  represents  himgelf  to  be  an  agent, 
and  procures  a  conveyance  in  his  own  name  by  causing  his  vendors 
to  believe  that  it  is  made  to  cure  defects  in  their  former  conveyances 
to  the  supposed  principal,  the  supposed  agent  is  a  mere  trustee  for 
the  person  really  intended  to  be  benefited  by  the  grantors,     (p.  865.) 

A.  A.  Phlegar,  for  the  appellant. 

Robertson,  Hall  &  Woods,  for  the  appellee. 

369  BUCHANAN,  J.  This  suit  was  instituted  by  the  ap- 
pellant for  the  purpose  of  compelling  the  appellee  to  con- 
vey to  it  the  interests  which  he  had  acquired  in  two  parcels 
of  land  lying  in  McDowell  county,  in  the  state  of  West  Vir- 
ginia, one  containing  ninety-three  and  the  other  thirty-four 
acres,  by  a  conveyance  from  Susan  J.  Beavers  and  John 
Cline  and  wife,  upon  the  ground  that  appellee  had  obtained 
said  conveyance  by  falsely  representing  himself  as  the  agent 
of  the  appellant. 

The  record  shows  that  Samuel  Lambert  died  in  the  year 
1851,  seised  of  several  parcels  of  land,  and  leaving  seven 
children.  In  the  partition  of  his  real  estate,  the  ninety-three 
and  thirty -four  acre  parcels  involved  in  this  suit  were  allotted 
to  the  decedent's  daughters,  Susan  J,  Beavers  and  Martha 
J.  Cline,  and  his  son,  Thomas  A.  Lambert.  The  latter  con- 
veyed his  interest  to  Bartley  Rose,  from  whom,  by  mesne 
conveyances,  the  same  passed  to  the  appellant.  In  the  year 
1869  the  interest  of  John  Cline  in  these  lands,  by  virtue  of 
his  rights  as  the  husband  of  Martha  J.  Cline,  was  sold  in  a 
creditor's  suit  to  Peter  Cline.  Afterward  Cline  and  wife, 
as  they  testify,  executed  a  deed  for  her  interest  in  the  land 
to  Alexander  Beavers  and  Bartley  Rose,  who  had  acquired 
the  interest  sold  in  the  creditor's  suit;  but  this  deed  was  not 
recorded  and  has  never  been  found.  The  interest  of  Alex- 
ander Beavers  and  Bartley  Rose  passed  by  mesne  convey- 
ances to  and  is  now  owned  by  the  appellant.  In  the  year 
1867  Susan  J.  Beavers  and  her  husband,  Andrew  J.  Beavers, 
undertook  to  convey  their  interest  in  the  lands  to  Alexander 
Beavers,  but  the  acknowledgment  of  the  wife  being  insuffi- 
cient, as  is  claimed,  her  interest  did  not  pass  by  the  deed. 

By  deeds  dated,  respectively,  February  3,  1902,  and  March 
13,  1902,  a  tract  of  nineteen  hundred  and  sixty-nine  acres, 
and  by  a  deed  dated  October  1st,  of  the  same  year,  a  tract 
of  a  little  over  two  hundred  acres,  were  conveyed  to  the 
appellant.     These  parcels  of  land  adjoined  each  other  and 
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embraced  the  ninety-three  and  the  thirty-four  acre  parcels 
of  land  involved  ^^^  in  this  suit;  but  it  appears  that  the 
appellant  did  not  know  that  they  were  so  embraced  until 
in  March,  1903,  and  was  not  informed  as  to  the  sources  of 
title  to  the  ninety-three  and  thirty-four  acre  parcels  until 
August  of  that  year,  as  the  appellant's  agents,  in  examining 
the  title  to  the  nineteen  hundred  and  sixty-nine  and  the  two 
hundred  and  eight  acre  parcels,  seem  to  have  overlooked  the 
interest  of  Mr.  Cline  and  the  defect,  or  alleged  defect,  in 
the  deed  by  which  Mrs.  Beavers  attempted  to  convey  her 
interest. 

By  deed  dated  September  29,  1902,  Mrs.  Cline  and  her 
husband  and  Mrs.  Beavers  conveyed  to  the  appellee  all  their 
interest  in  the  lands  of  Samuel  Lambert,  deceased,  consist- 
ing of  the  ninety-three  and  the  thirty-four  acre  parcels  and 
another  small  tract  of  land,  which  latter  is  not  embraced  in 
this  litigation.  In  May,  1903,  the  appellee  gave  the  appel- 
lant a  tvrenty  days'  option  to  purchase  these  lands  at  the 
price  of  two  hundred  dollars  per  acre,  and  after  the  option 
had  expired,  the  appellant  sought,  without  success,  to  have 
the  same  extended.  In  August  of  that  year,  the  general  coun- 
sel of  the  appellant  interviewed  Mrs.  Beavers  and  Cline  and 
wife,  who  informed  him  of  their  interest  in  and  dealings 
with  the  land,  and  the  circumstances  under  which  they  had 
conveyed  to  the  appellee. 

The  question  involved  in  the  first  error  assigned  is  whether 
or  not  the  conveyance  made  by  Cline  and  wife  and  Mrs. 
Beavers  was  obtained  under  such  circumstances  as  entitles 
the  appellant  to  the  benefit  of  the  interests  thus  acquired  by 
the  appellee. 

The  appellant  bases  its  contention  that  they  were  so  ac- 
quired upon  two  grounds:  1.  That  the  appellee  made  the 
purchase  as  the  avowed  agent  of  the  appellant;  and  2.  That 
he  became  a  trustee  ex  maleficio  because  of  the  misrepresenta- 
tions made  to  his  grantors. 

As  to  the  first  ground:  The  evidence  satisfactorily  shows 
that  the  appellee,  in  obtaining  the  conveyance  of  their  in- 
terests from  Mrs.  Beavers  and  Cline  and  wife,  represented 
that  he  was  the  agent  of  the  appellant.  This  statement  was 
false,  and  the  ^''^  purchase  was  made  in  the  appellee's  own 
name,  for  his  own  benefit,  and  the  consideration  was  paid 
with  his  own  money. 
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It  is  settled  law  that  where  a  stranger  holds  himself  out 
as  the  agent  of  another  and  makes  a  contract,  or  does  an 
act,  for  that  other's  use,  or  for  his  benefit,  the  latter  may 
ratify.  But  it  is  equally  clear,  we  think,  that  where  the 
contract  made,  or  the  act  done,  was  not  in  that  other's  name,, 
and  was  not  intended  for  his  use  or  benefit,  there  can  be  no 
ratification.  This  would  seem  to  be  necessarily  so  from  the 
meaning  of  the  word  "ratify." 

"Eatification,"  sajs  Bouvier  in  his  Law  Dictionary,  **is 
an  agreement  to  adopt  an  act  performed  by  another  for  us.'*^ 

"A  ratification,"  says  a  recent  text-book,  "by  a  principal 
of  the  acts  of  an  agent  can  only  be  effectual  between  the 
parties  when  the  act  was  done  by  the  agent  on  account  of 
the  principal,  not  on  his  own  account  or  on  account  of  a 
third  person.  Where  one  buys  in  his  own  name  for  him- 
self, another  cannot  adopt  the  act  as  a  principal":  1  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1188,  1189.  It  is  said  in  a 
note  to  that  work,  where  numerous  authorities  are  cited,  that 
the  rule  as  stated  in  the  text  is  that  laid  down  in  the  Year 
Book,  7  Henry  IV,  folio  35,  where  it  was  held  that  if  a  bail- 
iff take  a  heriot,  claiming  property  in  it  himself,  the  sub- 
sequent assent  of  the  lord  would  not  amount  to  a  ratifica- 
tion; but  if  he  take  it  as  bailiff  of  the  lord,  the  subsequent 
assent  amounts  to  a  ratification  of  the  bailiff's  act. 

In  the  case  of  Forbes  v.  Hagman,  75  Va.  168,  Judge  Burks^ 
who  delivered  the  opinion  of  the  court,  in  discussing  the 
question  of  ratification,  after  stating  what  had  been  done 
in  that  case  (tort),  says:  "This  was  a  virtual  ratification 
and  adoption  of  what  had  been  done  by  the  agent,  on  the 
principle  omnis  ratihabitio  retrotrahitur  et  mandato  priori 
aequiparatur,  which  applies  as  well  to  a  tort,  when  done  to 
the  use  or  for  the  benefit  of  him  who  subsequently  adopts  it, 
as  to  a  matter  of  contract.  It  was  said  by  Lord  Coke  that 
'  he  that  agreeth  to  a  trespass  after  it  is  done  is  no  trespasser, 
unless  the  trespass  was  done  to  his  use  or  for  his  benefit^ 
and  then  his  *''*  agreement  subsequent  amounteth  to  a  com- 
mandment': 4  Coke's  Institutes,  317.  So  that  the  test  of 
liability  in  such  a  case  is  said  to  be  the  consideration  whether 
the  act  was  originally  intended  to  be  done  to  the  use  or  for 
the  benefit  of  the  party  who  is  afterward  said  to  have  rati- 
fied it:  Broom's  Legal  Maxims,  873  (marg.)" 

"Chief  Justice  Tindall,"  continues  Judge  Burks,  "in  Wil- 
son V.  Tumman,  5  Man.  &  G.  (46  Eng.  Com.  L.)  236,  states 
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the  rule  more  fully  thus:  'That  an  act  done  for  another  by 
a  person  not  assuming  to  act  for  himself,  but  for  such  other 
person,  though  without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal  if  subsequently  ratified  by 
him,  is  the  known  and  well-established  rule  of  law.'  " 

In  the  case  of  Garvey  v.  Jervis,  46  N.  Y.  310,  7  Am.  Rep. 
335,  Chief  Judge  Church,  in  discussing  this  question,  said : 
"It  is  a  familiar  rule  that  the  ratification  of  an  unauthor- 
ized act  of  an  agent  is  equal  to  an  original  authority  (Dun- 
lop's  Paley's  Agency,  171,  note  a).  But  in  this  case  the 
essential  element  is  wanting,  that  the  act  must  be  done  for 
another.  Here  it  was  not  so  done.  The  most  that  can  be 
claimed  is,  that  the  defendant  said  he  was  acting  for  the 
plaintiff,  which  was  false.  He  paid  his  own  money,  and  in 
fact  acted  for  himself.  He  was  a  stranger  to  the  plaintiff, 
and,  of  course,  under  no  obligation  to  act  for  him,  and,  as 
we  have  seen,  he  deprived  the  plaintiff  of  nothing  to  which 

he  was  entitled No  authority  has  been  cited,  and  I 

think  it  is  safe  to  say  that  none  exists,  in  which  any  court 
has  ever  held  that  a  false  declaration  of  agency  for  another 
enables  the  latter,  as  against  the  alleged  agent,  to  receive  the 
benefit  of  an  act  actually  performed  for  the  latter,  unless  it 
was  performed  under  such  circumstances  as  to  create  an  es- 
toppel, or  unless  the  assumed  principal  has  been  deprived 
of  some  legal  right,  or  otherwise  injured":  See,  also,  Phila- 
delphia W.  &  B.  R.  R.  Co.  V.  Cowell,  28  Pa.  329,  70  Am. 
Dec.  128. 

It  is  clear,  as  it  seems  to  us,  under  the  authorities  and 
upon  principle,  that  the  appellant  is  not  entitled  to  the  bene- 
fit of  the  ^"^^  conveyance  to  the  appellee  upon  the  ground 
that  it  had  the  right  to  and  did  ratify  the  purchase  of  the 
land  acquired  by  him. 

This  brings  us  to  the  consideration  of  the  question  whether 
the  purchase  was  made  under  such  circumstances  as  to  con- 
stitute the  appellee  a  trustee  ex  maleficio  for  the  benefit  of 
the  appellant.  • 

While  the  evidence  is  conflicting  as  to  the  representations 
made  by  the  appellee  in  obtaining  the  conveyance  from  Mrs. 
Beavers  and  Cline  and  wife,  it  clearly  appears  from  the  whole 
testimony  and  from  the  circumstances  surrounding  the  trans- 
action, that  he  made  the  impression  upon  the  grantors  that 
he  was  not  purchasing  for  himself,  but  for  the  coal  com- 
pany, which  claimed  to  be  the  owner  of  the  land  and  was 
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in  possession  thereof,  and  that  they  were  induced  to  make 
the  conveyance  because  of  their  belief  that  in  so  coriveying 
they  were  curing  defects  in  former  conveyances  of  the  same 
land  made  by  them.  In  other  words,  the  record  establishes 
the  fact  that  the  appellee  secured  the  convej^ance  by  caus- 
ing his  vendors  to  believe  that  it  was  made  to  cure  defects 
in  their  former  conveyances.  "Where  a  conveyance  is  pro- 
cured under  these  circumstances,  the  grantee,  under  settled 
equitable  principles,  is  held  to  be  a  mere  trustee  for  the  party 
really  intended  to  be  benefited  hy  the  grantor. 

' '  In  general, ' '  says  Pomeroy  on  Equity  Jurisprudence,  sec- 
tion 1053,  "whenever  the  legal  title  to  property,  real  or  per- 
sonal, has  been  obtained  through  actual  fraud,  misrepresen- 
tations, concealments,  or  through  undue  influence,  duress, 
taking  advantage  of  one's  weakness  or  necessities,  or  through 
any  other  similar  means,  or  under  any  other  similar  circum- 
stances, which  render  it  unconscientious  for  the  holder  of  the 
legal  title  to  retain  and  enjoy  the  beneficial  interest,  equity 
impresses  a  constructive  trust  on  the  property  thus  acquired 
in  favor  of  one  who  is  truly  and  equitably  entitled  to  the 
same,  although  he  may  never,  perhaps,  have  any  legal  estate 
therein." 

Perry  on  Trusts,  section  118,  says,  that  "If  a  person,  by  his 
''''*  promises,  or  by  any  fraudulent  conduct,  with  a  view  to  his 
own  profit,  prevents  a  deed  or  will  from  being  made  in  favor 
of  a  third  person,  and  the  property  intended  for  such  third 
person  afterward  comes  to  him  who  fraudulently  prevented 
the  execution  of  the  will  or  deed,  he  will  be  held  to  be  a 
trustee  for  the  person  defrauded  to  the  exfent  of  the  interest 
intended  for  him." 

In  15  American  and  English  Encyclopedia  of  Law,  second 
edition,  page  1188,  it  is  said:  "So,  also,  if  one,  though  not  in 
fact  the  agent  of  another,  pretends  to  act  as  his  agent  and 
thereby  secures  title  in  his  own  name  to  property  in  which 
such  other  has  an  interest,  he  cannot  deny  that  he  was  acting 
as  agent  and  claim  the  benefit  of  the  purchase,  but  will  hold 
the  title  so  acquired  in  trust." 

In  the  case  of  Rollins  v.  Mitchell,  52  Minn.  41,  38  Am.  St. 
Rep.  519,  53  N.  W.  1020,  it  was  held,  Mitchell,  J.,  delivering 
the  opinion  of  the  court,  that  one  who  obtains  a  conveyance 
of  land  from  a  former  owner  by  fraudulently  giving  him 
to  understand  that  it  is  for  the  purpose  of  supporting  an 
Am.  St.  Kep.,  Vol.  122—55 
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earlier  defective  conveyance,  and  thus  validating  the  title 
of  one  who  claimed  thereunder,  is  a  trustee  ex  maleficio  for 
the  latter,  and  that,  in  such  case,  the  rights  of  the  cestui  que 
trust  do  not  depend  upon  the  existence  of  a  fiduciary  relation 
in  regard  to  the  title  between  him  and  the  fraudulent  grantee, 
nor  upon  the  fact  that  he  has  some  legal  claim  to  the  land 
which  he  could  have  enforced  against  the  original  owner 
thereof. 

In  the  case  of  Hanold  v.  Bacon,  36  Mich.  1,  it  was  held  that 
a  deed  fraudulently  obtained  from  one  who  had  before  con- 
veyed to  another  by  a  deed  not  of  record,  by  false  representa- 
tions that  it  was  being  procured  by  and  for  the  protection  of 
the  party  holding  under  such  prior  unrecorded  deed,  did  not 
vest  in  the  grantee  any  title  as  against  the  real  party  for  whose 
benefit  the  grantor  undertook  and  designed  to  make  the  grant ; 
and  that  such  fraudulent  grantee  was  a  mere  trustee  for  the 
party  really  intended  by  the  grantor  to  be  benefited. 

We  are  of  opinion  that  the  appellee  holds  the  property  or 
interests  acquired  from  Mrs.  Beavers  and  Cline  and  wife  in 
^'^'^  trust  for  the  benefit  of  the  appellant,  and  that  the  circuit 
court  erred  in  not  so  decreeing. 

The  decree  complained  of  must,  therefore,  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  for  further  proceed- 
ings in  accordance  with  the  views  expressed  in  this  opinion. 


The  Batification  by  Principals  of  Their  Agents'  Contracts  is  the 
subject  of  a  note  to  Atlee  v.  Bartholomew,  5  Am.  St.  Eep.  109. 

One  who  Obtains  a  Conveyance  of  Land  from  the  former  owner  by 
fraudulently  giving  him  to  understand  that  it  is  for  the  purpose  of 
supporting  an  earlier  defective  conveyance,  and  thus  validating  the 
title  of  one  who  claims  thereunder,  may  be  charged  by  the  latter  as  a 
trustee  ex  maleficio:  Kollins  v.  Mitchell,  52  Minn.  41,  38  Am.  St.  Eep. 
519. 
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NORFOLK  AND  WESTERN  RAILWAY  COMPANY  v. 
BONDURANT. 

[107  Va.  515,  59  S.  E.   1091.] 

RAILROADS — Liability  to  Minor  Who  Conceals  His  Age. — 
If  a  minor  obtains  service  on  the  trains  of  a  railway  company  in 
order  to  learn  the  duties  of  a  fireman,  falsely  representing  himself 
to  be  of  age  when  he  has  knowledge  ,of  a  rule  of  the  company  for- 
bidding the  employment  of  minors,  he  is  a  trespasser  or  licensee  to 
whom  the  company  owes  no  other  duty  than  not  to  injure  him 
recklessly,  wantonly  or  willfully,     (p.  873.) 

F.  S.  Kirkpatrick,  for  the  plaintiff  in  error. 

Lee  &  Howard,  for  the  defendant  in  error. 

B18  KEITH,  P.  C.  N.  Bondurant,  the  plaintiff's  intestate, 
was  killed  in  May,  1906,  by  a  rear-end  collision  upon  the  Nor- 
folk and  Western  railroad,  under  circumstances  which,  it  is 
conceded,  would,  as  against  a  passenger  or  an  employe  of  the 
railroad  company,  have  constituted  actionable  negligence. 

The  young  man  who  was  killed  desired  to  become  a  fireman 
on  the  Norfolk  and  Western  Railroad,  and  to  learn  the  duties 
of  that  position,  filed  an  application  on  May  3,  1906,  in  which, 
in  reply  to  one  of  the  printed  questions,  he  stated  that  he  was 
bom  on  the  twenty-seventh  day  of  April,  1884,  and  was,  there- 
fore, on  the  date  of  the  application,  in  his  twenty-second  year. 
One  of  the  rules  of  the  company  provides  that,  *  *  Minors  must 
not  be  employed  without  the  written  consent  of  parents  or 
guardians  on  prescribed  form,  which  must  be  filed  with  per- 
sonal records,  and  must  not,  under  any  circumstances  be  em- 
ployed in  the  train  service." 

The  evidence  tends  to  show  that,  while  young  Bondurant 
may  not  have  known  of  the  precise  terjns  of  this  rule,  he  did 
know,  and  his  attention  was  specifically  directed  to,  the  fact, 
that  the  rules  of  the  company  forbade  the  employment  of 
infants. 

Upon  his  written  application,  a  permit  was  granted  to  him, 
which  is  set  forth  in  the  declaration  in  the  following  words: 
"Permit  the  bearer,  C.  N.  Bondurant,  upon  presentation  of 
this  order,  duly  signed  by  him  and  witnessed,  to  ride  on 
freight  engines  of  the  company  for  the  purpose  of  learning 
the  duties  of  a  fireman,  for  duty  as  a  fireman  in  the  service 
of  the  company  hereafter. 
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"It  is  understood  and  agreed,  that  Mr.  C.  N.  Bondurant 
uses  this  permit  at  his  own  risk  and  expense,  without  com- 
pensation ;  that  he  assumes  all  hazard  and  risk  of  personal  in- 
jury and  damages,  whether  arising  from  negligence  of  the 
Norfolk  and  Western  Railway  Company  or  its  employes  or 
otherwise,  and  that  the  Norfolk  and  Western  Railway  Com- 
pany shall  not  be  ^*^  held  liable  for  any  injury  so  sustained 
or  for  any  damages  resulting  therefrom. 

"This  permit  is  not  good  on  passenger  engines,  and  expires 
June  3,  1906. 

"L.  P.  LIGON, 
"Division  Master  Mechanic." 

"I,  C.  N.  Bondurant,  the  applicant  above  mentioned,  do 
hereby  accept  and  agree  to  the  terms  and  stipulations  of  the 
above  permit,  and  I  do  hereby  certify  that  I  am  more  than 
twenty-one  years  of  age. 

"Witness  my  signature  this  3d  day  of  May,  1906. 

"C.N.  BONDURANT. 

"Witness:  C.  M.  MAYS." 

It  was  under  these  circumstances  that  C.  N.  Bondurant  was 
upon  the  engine  at  the  time  he  received  the  fatal  injury,  for 
which  his  administrator  brings  this  suit. 

At  the  instance  of  the  defendant  in  error,  four  instructions 
were  given  to  the  jury,  to  which  the  plaintiff  in  error  ex- 
cepted ;  and  four  instructions  were  asked  for  by  the  plaintiff 
in  error,  to  the  refusal  of  which,  on  the  part  of  the  court,  an 
exception  was  also  noted. 

The  controlling  question  is :  What  was  the  duty  and  degree 
of  care  ow^ed  by  the  railway  company  to  defendant  in  error 's 
intestate  under  the  circumstances  of  this  case  ? 

The  theory  upon  which  the  case  was  tried,  the  verdict  ren- 
dered, and  the  judgment  entered,  was  that  there  was  a  con- 
tractual relation  between  the  deceased  and  the  railway  com- 
pany, by  which  he  became  an  employe,  to  whom  the  defendant 
owed  the  duty  of  ordinary  care.  In  other  words,  that  the 
relation  existing  between  Bondurant  and  the  company  was 
that  of  master  and  servant,  with  all  the  mutual  duties  and 
responsibilities  which  that  relation  implies.  The  contention 
on  behalf  of  the  plaintiff  in  error  is  that  young  Bondurant 
was  a  trespasser  to  °^®  whom  the  company  owed  no  duty 
except  not  to  injure  him  wantonly,  recklessly,  or  willfully. 

A  student  fireman  may,  or  may  not  be,  an  employe ;  whether 
he  is  or  not  in  a  particular  case  depends  upon  circumstances. 
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In  Weisser  v.  Southern  Pae.  Ry.  Co.,  148  Cal.  426,  83  Pae. 
439,  cited  by  defendant  in  error,  it  was  held  that  a  student 
brakeman,  on  freight  trains  of  defendant  at  his  own  re- 
quest and  by  permission  of  defendant  for  the  purpose  of 
gaining  experience  to  render  him  competent  to  act  as  a  regu- 
lar brakeman,  and  who  was  entirely  subject  to  defendant's 
orders,  and  was  required  to  perform  such  ordinary  duties  of 
brakeman  as  were  allotted  to  him,  was  a  fellow-servant  of  the 
other  brakemen,  although  he  was  receiving  no  pecuniary  com- 
pensation. 

So,  in  Barstow  v.  Old  Colony  R.  Co.,  143  Mass.  535,  10  N. 
E.  255,  it  was  held  that  if  a  person  undertake  voluntarily 
to  perform  service  for  a  corporation,  and  the  agent  of  such 
corporation  assents  to  his  performing  such  service,  he  stands 
in  the  relation  of  a  servant  of  the  corporation  while  so  en- 
gaged ;  which  is  the  proposition  in  this  case  for  which  we  pre- 
sume it  was  cited  by  the  defendant  in  error,  and  as  to  the 
correctness  of  which  there  can  be  no  doubt. 

In  Hewett  v.  Woman's  Hospital  Aid  Assn.,  73  N.  H.  556, 
64  Atl.  190,  7  L.  R.  A.,  N.  S.,  496,  it  was  held  that  a  pupil 
nurse,  employed  in  a  hospital  maintained  by  a  charitable 
corporation,  under  a  contract  whereby  she  is  to  receive  pro- 
fessional training,  and  be  paid  a  small  remuneration,  is  a 
servant  of  the  corporation  and  not  a  recipient  of  its  bounty. 
It  appears  in  that  case  that  the  plaintiff  was  nineteen  years 
of  age,  and  that  the  hospital  authorities  put  her  in  charge 
of  a  case  of  diphtheria  without  disclosing  to  her  the  nature 
of  the  malady.  She  contracted  the  disease,  and  brought  suit 
for  the  wrong  done  her.  The  question  discussed  in  this  case 
was  whether  or  not  a  charitable  corporation  which  is  engaged 
in  the  maintenance  of  a  hospital,  and  which  holds  its  prop- 
erty for  that  general  purpose,  is  liable  for  injuries  resulting 
from  a  negligent  failure  to  warn  ^^^  its  servants  concerning 
the  nature  of  their  employment;  and  the  hospital  was  held 
to  be  liable. 

In  Millsap  v.  Louisville  etc.  Ry.  Co.,  69  Miss.  423,  13 
South.  696,  it  was  held  that  one  who,  by  permission  of  a 
railway  company,  acts  as  fireman  of  its  locomotive,  is  a  ser- 
vant of  the  company,  though  he  acts  without  compensation 
merely  to  learn  the  business.  He  was  also  held  to  be  a  fel- 
low-servant of  the  train  dispatcher,  whose  negligence  caused 
the  injury,  and,  therefore,  a  recovery  was  denied. 
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But,  in  none  of  these  cases  was  there  misrepresentation  as 
to  age,  or  a  rule  prohibiting  the  employment  of  infants. 

In  the  case  of  Youll  v.  Sioux  City  &  Pac.  Ry.  Co.,  reported 
in  66  Iowa,  346,  23  N.  W.  736,  21  Am.  &  Eng.  R.  R.  Cas. 
589,  the  supreme  court  of  Iowa  held  that  the  mere  fact  that 
a  brakeman  injured  was  a  minor  will  not  entitle  him  to  re- 
cover for  such  injury,  if  he  was  physically  able  to  perform 
the  duties  he  was  employed  to  do,  and,  in  the  absence  of  evi- 
dence to  ,the  contrary,  it  will  be  presumed  that  he  was  of 
ordinary  intelligence.  There  the  contention  seems  to  have 
been  that  the  infant  was  entitled  to  recover  under  circum- 
stances which  would  have  precluded  a  recovery  had  he  been 
an  adult;  but  the  court  being  of  opinion,  in  the  absence  of 
evidence  to  the  contrary,  that  he  was  a  person  of  ordinary 
intelligence,  held  that  the  railroad  company  was  not  negli- 
gent in  employing  him  as  a  brakeman,  there  being  no  evi- 
dence to  show  that  he  was  inexperienced  in  the  duties  of  that 
position ;  that  he  was  to  be  treated  for  the  purposes  of  that 
case  as  an  adult ;  and  that  he  could  not  recover. 

As  we  have  said,  in  all  of  these  cases  there  is  an  absence  of 
two  circumstances  upon  which  plaintiff  in  error  rests  its 
case — first,  that  the  railroad  company  prohibited  the  employ- 
ment of  an  infant ;  and,  second,  that  the  deceased,  by  misrepre- 
senting his  age,  obtained  permission  to  ride  upon  the  engine 
where  he  was  injured. 

Defendant  in  error  also  relies  on  Kirkham  v.  Wheeler-Os- 
good  Co.,  39  "Wash.  415,  81  Pac.  869.  In  that  case,  the  state  of 
^^^  Washington  prohibited  by  law  the  employment  of  in- 
fants under  fourteen  years  of  age ;  and  the  infant  represented 
himself  as  over  fourteen  years  of  age,  when,  in  point  of  fact, 
he  was  only  twelve.  The  court  held  broadly  that  infants 
are  not  liable  for  torts  connected  with  or  growing  out  of 
contracts,  and  the  doctrine  of  estoppel  in  pais  does  not  ap- 
ply to  them.  In  support  of  the  opinion,  Sims  v,  Everhardt, 
102  U.  S.  300,  26  L.  ed.  87,  is  cited,  where  the  court  said: 
"The  question  is,  whether  acts  and  declarations  of  an  in- 
fant during  infancy  can  estop  him  from  asserting  the  in- 
validity of  his  deed  after  he  has  attained  his  majority.  In 
regard  to  this,  there  can  be  no  doubt  founded  either  upon  rea- 
son or  authority.  Without  spending  time  to  look  at  the  rea- 
son, the  authorities  are  all  one  way.  An  estoppel  in  pais  is 
not  applicable  to  infants,  and  a  fraudulent  representation  of 
capacity  cannot  be  an  equivalent  for  actual  capacity." 
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In  the  Kirkham  case  (39  Wash.  415,  81  Pac.  869),  the 
railroad  company  had  violated  a  positive  law  by  employing 
an  infant  within  the  prohibited  age,  and  it  differs  in  its  facts 
from  the  case  before  us. 

Cases  of  negligence  have  become  so  numerous  that  it  is  im- 
possible to  discuss  all  that  bear  upon  the  subject,  and,  there- 
fore, it  becomes  necessary  to  select  those  which  are  most  perti- 
nent. 

In  the  case  of  Fitzmaurice  v.  New  York  N.  H.  &  H.  R. 
Co.,  i92  Mass.  159,  116  Am.  St.  Rep,  236,  78  N.  E.  418,  6 
L.  R.  A.,  N.  S.,  1146,  the  facts  were  as  follows :  The  plaintiff, 
while  riding  upon  a  train  of  the  defendant,  was  injured  by 
a  collision,  and  no  question  was  made  that  she  would  have 
been  entitled  to  a  verdict  in  her  favor  if  she  had  been  a  pas- 
senger. She  was  a  minor,  and  was  riding  upon  a  three 
months'  season  ticket,  which  was  good  only  for  students  un- 
der eighteen  years  of  age.  She  had  obtained  this  ticket  by 
presenting  to  the  defendant's  ticket  agent  a  certificate,  pur- 
porting to  be  signed  by  her  father,  that  she  was  under  eigh- 
teen years  of  age,  and  was  a  pupil  in  the  Hollander  Art 
School,  Boston,  and  agreeing  that  she  would  not  use  the  ticket 
otherwise  than  in  going  to  and  from  school,  and  also  pre- 
senting a  certificate,  ^^^  purporting  to  be  signed  by  "J.  F. 
Miner,  Principal,  Hollander  Art  School,  Boylston  Street, 
Boston,  Mass.,"  that  she  was  a  pupil  in  his  school,  and,  as  he 
fully  believed,  intended  to  remain  so  for  the  next  three 
months.  She  was  at  this  time  over  eighteen  years  of  age, 
as  she  testified,  lived  in  Marlboro,  and  was  employed  in  Hol- 
lander's dry  goods  store  in  Boston.  The  regular  price  for  a 
season  ticket  was  thirty-two  dollars;  the  reduced  rate  for 
students  under  eighteen  years  of  age,  at  which  the  plaintiff 
procured  it,  was  sixteen  dollars.  She  had  been  riding  upon 
this  ticket  nearly  every  day,  except  Sunday,  for  over  a  month, 
and  the  coupons  had  been  received  by  the  conductor.  Upon 
the  face  of  the  ticket  were  the  words,  "Good  only  for  a  per- 
son under  eighteen  years  of  age."  The  jury  having  found 
the  amount  of  the  plaintiff's  damages,  if  she  was  entitled  to 
recover,  the  judge  ordered  a  verdict  for  the  defendant.  Upon 
this  state  of  facts  the  supreme  court  of  Massachusetts  held: 
"The  defendant  had  the  right  to  establish  a  reduced  rate  for 

students  under  a  fixed  age The  plaintiff  knew  that  she 

did  not  come  within  the  class  to  which  this  offer  of  a  reduced 
rate  was  made,  and  obtained  her  ticket  by  presenting  certi- 
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ficates  of  facts  which  she  knew  to  be  false.  She  thus  ob- 
tained by  false  representations  a  ticket  to  which  she  knew 
that  she  was  not  entitled.  "Whatever  rights  she  had  to  be  re- 
garded as  a  passenger  on  the  defendant's  train  she  had  ac- 
quired solely  by  the  fraud  which  she  had  practiced  upon 
the  defendant.  She  had  no  right  to  profit  by  her  fraud. 
She  had  no  right  to  rely  upon  the  consent  of  the  railway 
company  to  her  entering  its  train  as  a  passenger,  when  she 
had  obtained  that  consent  merely  by  gross  misrepresentations. 
Accordingly  she  was  not  lawfully  upon  the  defendant 'strain. 
She  was  in  no  better  position  than  that  of  a  mere  trespasser. 
This  principle  has  been  affirmed  in  other  jurisdictions.  Thus 
it  has  been  held  that  a  person  traveling  over  a  railroad  on  a 
free  pass  or  a  mileage  ticket  which  had  been  issued  to  another 
name,  and  was  not  transferable,  was  baiTed  by  his  fraudulent 
conduct  from  recovering  for  a  personal  injury,  unless  it  was 
^^^  due  to  negligence  so  gross  as  to  show  a  willful  injury: 
Toledo  W.  &  W.  R.  Co.  v.  Beggs,  85  111.  70,  28  Am.  St.  Rep. 
615;  Way  v.  Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa,  48,  52  Am. 
Rep.  431,  19  N.  W.  828.  If  the  plaintiff  had  fraudulently 
evaded  the  payment  of  any  fare,  she  certainly  would  not 
have  become  a  passenger,  and  the  defendant's  utmost  duty 
to  her  while  she  was  upon  its  train  would  have  been  to  ab- 
stain from  doing  her  any  willful  or  reckless  injury:  Con- 
dran  v.  Chicago,  M.  &  St.  P.  R.  Co.,  14  C.  C.  A.  506,  32  U. 
S.  App.  182,  67  Fed.  522,  28  L.  R.  A.  749;  Toledo,  W.  & 
W.  R.  Co.  V.  Brooks,  81  111.  245 ;  Chicago  B.  &  Q.  R.  Co.  v. 
Mehlsack,  131  111.  61,  19  Am.  St.  Rep.  17,  22  N.  E.  812. 
But  such  a  case  cannot  be  distinguished  in  principle  from 
the  ease  at  bar,  in  which  the  plaintiff  obtained  her  ticket 
at  a  reduced  price  by  successfully  practicing  a  fraud.  The 
only  relation  which  existed  between  the  plaintiff  and  defend- 
ant was  induced  by  her  fraud;  and,  as  was  said  by  the 
court  in  Way  v.  Chicago  R.  I.  &  P.  R.  Co.,  64  Iowa,  48,  52 
Am.  Rep.  431,  19  N.  W.  828,  she  cannot  be  allowed  to  set 
up  that  relation  against  the  defendant  as  a  basis  of  recovery . 
See,  also,  to  the  same  effect,  Godfrey  v.  Ohio  &  M.  R.  Co., 
116  Ind.  30,  18  N.  E.  61 ;  McVeety  v.  St.  Paul  M.  &  M.  R. 
Co.,  45  Minn.  268,  22  Am.  St.  Rep.  728,  47  N.  W.  809,  11  L.  R. 
A.  174;  McNeil  v.  Durham  &  C.  R.  Co.,  132  N.  C.  510,  67 
L.  R.  A.  227,  95  Am.  St.  Rep.  641,  44  S.  E.  34. 

"Nor  is  the  plaintiff  helped  by  the  fact  that  the  defend- 
ant's conductors  hai   accepted  the   coupons   of  her   ticket. 
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This  simply  showed  that  she  had  succeeded  in  carrying  her 
scheme  to  completion.  There  had  been  a  similar  acceptance 
by  the  conductor  in  Way  v.  Chicago  R.  I.  &  P.  R.  Co.,  64 
Iowa,  48,  52  Am.  Rep.  431,  19  N.  W.  828,  and  Toledo  W. 
&  W.  R.  Co.  V.  Beggs,  85  111.  70,  28  Am.  St.  Rep.  613.^  If 
the  defendant's  conductors  did  not  know  the  real  facts,  their 
acceptance  of  her  coupons  could  have  no  effect;  if  they  knew 
the  facts  and  acquiesced  in  the  plaintiff's  wrongful  purpose^ 
this  conduct  could  give  her  no  additional  rights:  McVeety 
V.  St.  Paul  M.  &  M.  R.  Co.,  45  Minn.  268,  22  Am.  St.  Rep. 
728,  47  N.  W.  809,  11  L.  R.  A.  174,  and  Condran  v.  Chicago 
M.  &  St.  P.  R.  Co.,  14  C.  C.  A.  506,  32  U.  S.  App.  182,  6T 
Fed.  522,  28  L.  R.  A.  749." 

525  This  case  is  annotated  in  6  L.  R.  A.,  N.  S.,  1146,  and 
a  number  of  cases,  not  cited  in  the  opinion,  are  mentioned 
in  the  note ;  and  it  seems  to  us  to  be  not  only  good  law,  but 
good  morals  as  well.  It  so  completely  covers  the  case  un- 
der consideration,  and  is  so  well  supported  by  the  reasoning^ 
of  the  court  and  the  authorities  cited,  that  we  are  content 
to  rest  upon  it. 

Defendant  in  error  relies  also  upon  the  argument  that  there 
was  no  relation  between  the  misrepresentation  of  Bondurant 
as  to  his  age  and  the  accident  by  which  he  was  injured. 

It  is  true  that  his  being  an  infant  in  no  way  contributed  to 
the  accident.  It  is  equally  true  that  in  Fitzmaurice  v.  New 
York  R.  R.,  192  Mass.  159,  116  Am.  St.  Rep.  236,  78  N.  E. 
418,  6  L.  R.  A.,  N.  S.,  1146,  the  fact  that  plaintiff  was  over 
eighteen  years  of  age  in  no  wise  contributed  to  the  accident. 
Doubtless  the  accident  would  have  taken  place  whether  Bon- 
durant had  been  upon  the  engine  or  not;  but  if  he  had  not 
been  upon  the  engine,  he  would  not  have  been  injured  by  the 
collision.  The  controlling  question  in  this  case,  however,  is, 
In  what  relation  did  the  intestate  of  the  defendant  in  error 
stand  to  the  railroad  company  at  the  time  of  the  injury,  and 
what  duty  did  the  railroad  company  owe  to  him?  It  is  aa 
true  of  him  as  it  was  of  Miss  Fitzmaurice  that  the  only  re- 
lation which  existed  between  him  and  the  railroad  company 
was  induced  by  fraud.  But  for  his  fraud  and  misrepresen- 
tation, he  could  never  have  been  upon  the  engine.  He  was, 
therefore,  a  trespasser,  or  at  most  a  bare  licensee,  to  whom 
the  railroad  company  stood  in  no  contractual  relation  and 
owed  no  other  duty  than  not  to  injure  him  recklessly,  wan- 
tonly or  willfully. 
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The  law  is  settled  that  it  is  one  of  the  primary  nonassign- 
able duties  of  a  corporation  with  a  large  number  of  employes, 
performing  difficult  and  dangerous  duties,  to  prescribe  and 
promulgate  rules  for  their  government.  In  the  performance 
of  its  duty,  the  Norfolk  and  Western  Railway  Company 
adopted  a  rule  prohibiting  the  employment  of  infants  under 
twenty-one  years  of  age,  without  the  consent  of  parents  or 
guardian.  It  is  a  reasonable  and  salutary  rule,  from  what- 
ever point  of  view  it  may  be  considered.  *^^®  It  shields  and 
safeguards  the  infant  from  the  consequences  of  his  inexperi- 
ence and  temerity,  and  promotes  the  safety  of  the  public  by 
securing  mature  and  efficient  employes  for  the  discharge  of 
the  dangerous  and  difficult  duties  pertaining  to  a  common  car- 
rier of  passengers  and  freight.  It  would  be  a  hard  measure 
of  justice  to  hold  a  company  responsible,  on  the  one  hand, 
for  failure  to  prescribe  rules,  and  on  the  other,  to  refuse  to 
protect  it  from  the  consequences  of  the  violation  of  reason- 
able and  proper  rules,  adopted  and  promulgated  in  the  dis- 
charge of  the  duty  imposed  by  law. 

There  is  neither  averment  nor  proof  that  the  injury  was  in- 
flicted recklessly,  wantonly  or  willfully.  We  are,  therefore, 
of  opinion  that  it  was  error  to  give  the  instructions  asked  for 
by  defendant  in  error,  and  to  refuse  to  give  those  asked  for  by 
plaintiff  in  error. 

The  point  is  made  by  defendant  in  error  that  there  is  no 
proper  assignment  of  errors  in  the  petition  in  this  case.  As 
we  have  seen,  instructions  were  asked  for  on  the  part  of  the 
plaintiff  and  defendant,  all  of  which  are  covered  by  plaintiff 
in  error's  bills  of  exception,  and  while  it  is  not  specifically 
stated  in  the  petition  that  the  ruling  of  the  court  upon  this 
point  or  upon  that  is  assigned  as  error,  the  points  upon  which 
reliance  is  had  to  secure  a  reversal  are  clearly  stated,  and  can 
leave  no  doubt  as  to  the  questions  presented  for  our  con- 
sideration. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment 
of  the  circuit  court  should  be  reversed,  and  a  new  trial 
awarded. 


One  who  Obtains  a  ticket  at  reduced  rates  by  falsely  representing  herself 
to  be  under  eighteen  years  of  age  and  to  be  a  pupil  in  an  art  school, 
and  who,  by  virtue  of  such  ticket,  goes  upon  a  railway  train,  is  said 
to  be  a  mere  trespasser,  and  is  barred  by  her  false  conduct  from 
recovering  for  injuries  sustained  for  which  she  could  recover  if  a 
passenger:  Fitzmaurice  v.  New  York  etc.  E.  E.  Co.,  192  Mass.  159, 
116  Am.  St.  Eep.  236. 
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VIRGINIA  FIRE  AND  MARINE  INSURANCE  COM- 
PANY V.  J.  I.  CASE  THRESHING  MACHINE  COM- 
PANY. 

[107  Va.  588,  59  S.  E.  369.] 

FIBE  INSURANCE — Condition  Against  Encumbrances. — A  fire 
insurance  company,  by  issuing  a  policy  without  inquiry,  does  not 
waive  a  condition  against  encumbrances  unless  it  or  its  agent  has 
notice  of  their  existence,     (p.  876.) 

Marshall  McCormick,  for  the  plaintiff  in  error. 

Whiting  &  Smith,  for  the  defendant  in  error. 

^^^  BUCHANAN,  J.  The  policy  of  insurance  upon  which 
this  proceeding  is  based  contains  the  following  provision: 
"This  entire  policy  ....  shall  be  void  ....  if  the  prop- 
erty hereby  insured,  or  any  part  or  item  thereof,  be  or  be- 
comes encumbered  by  any  lien  by  mortgage,  deed  of  trust, 
judgment,  or  otherwise,  either  prior  or  subsequent  to  the  date 
hereof. " 

There  was  a  deed  of  trust  upon  the  property  insured  at  the 
date  the  policy  was  issued,  and  the  question  involved  here  is. 
whether  upon  the  facts  agreed,  the  whole  matter  of  law  and 
fact  being  submitted  to  the  court,  it  erred  in  liolding  that  the 
insurance  company  was  liable. 

The  facts  agreed  are  as  follows: 

' '  First.  That  C.  K.  Sowers,  the  assignor  of  the  plaintiff,  was 
approached  by  an  agent  of  the  defendant  insurance  company 
to  take  out  a  policy  of  insurance  upon  his  machine,  which 
said  Sowers  agreed  to  do,  without  making  any  verbal  repre- 
sentation to  said  agent  as  to  his  title  or  ownership  in  said 
machine  and  fixtures;  that  no  written  application  was  pre- 
sented to  the  insured,  C.  K.  Sowers ;  none  was  signed  by  him ; 
no  questions  were  asked  by  the  agents  of  the  insurance  com- 
pany as  to  title  or  encumbrances. 

"Second.  That  C.  K.  Sowers  paid  the  premium  for  said 
insurance,  and  the  policy  sued  upon  was  delivered  to  him. 

"Third.  That  the  insured  C.  K.  Sowers  complied  with  all 
conditions  of  said  policy,  and  that  the  fire  occurred  as  alleged 
in  the  plaintiff's  notice,  without  any  fault  on  the  part  of  C. 
K.  Sowers. 

"Fourth.  That  the  amount  sued  for,  seven  hundred  dol- 
lars, is  not  more  than  three-fourths  of  the  actual  value  of  said 
machine  and  fixtures  at  the  time  it  was  burnt,  as  stated  above. 
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"Fifth.  That  the  property  insured  was  encumbered  by  a 
deed  of  trust  to  secure  part  of  the  unpaid  purchase  money 
due  to  the  *****  plaintiff,  which  deed  of  trust  was  of  record  in 
the  clerk's  office  of  Clarke  county.  The  compliance  with  the 
conditions  of  the  policy  referred  to  in  the  third  clause  of  this 
agreement  of  facts  does  not  refer  to  the  condition,  and  was 
not  intended  to  include  the  condition  that  there  should  be  no 
existing  or  after-created  encumbrance:  It  still,  however,  be- 
ing agreed,  that  as  to  this  condition  no  written  application 
was  made,  that  none  was  either  presented  to  the  applicant  or 
signed  by  him,  that  no  questions  were  asked  by  the  agent  of 
the  company  as  to  encumbrances,  and  no  verbal  representa- 
tions were  made  by  C.  K,  Sowers,  the  insured,  as  to  encum- 
brances. ' ' 

Upon  these  facts,  under  the  decision  of  this  court  in  the 
case  of  Westchester  Fire  Ins.  Co.  v.  Ocean  View  Pleasure 
Pier  Co.,  106  Va.  633,  56  S.  E.  584,  1  Va.  App.  61,  the  insured 
was  not  entitled  to  recover. .  In  that  case  our  decisions  bear- 
ing upon  the  question  under  consideration  were  reviewed,  and 
the  conclusion  reached,  that  where  the  condition  of  a  fire 
insurance  policy  is  that  it  shall  be  void  if  the  interest  of  the 
insured  be  other  than  unconditional  ownership,  or  if  the  sub- 
ject of  the  insurance  be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple,  the  insured  by  accepting  the  policy 
is  charged  with  notice  of  its  contents  and  bound  by  its  con- 
ditions, and  the  company  by  issuing  the  policy  without 
inquiry  does  not  waive  the  condition  as  to  title  and  ownership 
unless  the  facts  were  known  to  the  company  or  its  agent  when 
the  policy  was  issued,  or  the  company  was  chargeable  with 
such  knowledge;  and  that  the  insurance  company  is  not 
obliged  to  return  or  offer  to  return  the  premiums  voluntarily 
paid  before  notice  of  the  fact  that  the  policy  was  not  in  force 
as  a  condition  precedent  to  availing  itself  of  its  defense  to  an 
action  on  the  policy.  In  that  case  the  condition  of  the  policy 
was  that  it  should  be  void  if  the  interest  of  the  insured  was 
other  than  unconditional  and  sole  ownership,  or  if  the  build- 
ing insured  should  be  upon  ground  not  owned  by  the  insured 
in  fee  simple.  In  this  case,  the  condition  of  the  ^®*  policy  is 
that  it  shall  be  void  if  the  property  insured,  or  any  part 
thereof,  was  then  or  should  become  encumbered  by  any  lien 
by  mortgage,  deed  of  trust,  judgment  or  otherwise.  If  a 
breach  of  the  condition  in  the  one  case  avoided  the  policy, 
there  is  no  reason  why  a  breach  in  the  other  should  not  da 


Jan.  1908.]  Bugg  v.  Seay.  877 

so,  for  the  principle  involved  in  both  is  the  same,  and  the  cur- 
rent of  authority  is  that  the  policy  in  the  one,  as  in  the  other 
case,  stands  avoided  under  the  facts  disclosed  by  this  record : 
19  Cyc.  701. 

The  judgment  of  the  circuit  court  must,  therefore,  be  re- 
versed ;  and  this  court  will  render  such  judgment  as  that  court 
ought  to  have  rendered. 


For  Authorities  upon  the  question  involved  in  the  principal  case, 
see  National  Fire  Ins.  Co.  v.  Three  States  Lumber  Co.,  217  111.  115, 
108  Am,  St.  Rep.  239;  Wyandotte  Brevsring  Co.  v.  Hartford  Fire  Ins. 
Co.,  144  Mich.  440,  115  Am.  St.  Rep.  458;  Dooley  v.  Hanover  Fire 
Ins.  Co.,  16  Wash.  155,  58  Am.  St.  Rep.  26;  Hartford  Fire  Ins. 
Co.  V.  Bedding,  47  Fla.  228,  110  Am.  St,  Eep.  118. 


BUGG  V.  SEAT. 

[107  Va.  648,  60  S.  E.  89.] 

VENDOB  AND  VENDEE — Unrecorded  Deed — ^Evidence  of 
Bona  Fides. — Ejectment  can  be  maintained  by  the  purchaser  of  land 
against  a  prior  grantee  under  an  unrecorded  deed  only  by  showing 
that  he  received  his  conveyance  and  actually  paid  the  purchase 
money  before  having  notice  of  the  unrecorded  deed;  and  such 
payment  cannot  be  proved  by  recitals  in  the  deed.     (p.  879.) 

VENDOR  AND  VENDEE — Evidence  of  Payment. — The  Re- 
citals in  a  deed,  while  evidence  as  against  the  grantor  of  the  pay- 
ment of  the  purchase  money,  are  mere  hearsay'  as  against  grantees 
under  a  prior  unrecorded  deed.     (p.  879.) 

EJECTMENT — Proof  of  Title. — The  Burden  is  on  the  plain- 
tifiT  in  ejectment  to  trace  his  title  to  the  commonwealth,  or  in  some 
other  manner  show  that  he  is  entitled  to  the  possession  of  the  land 
as  against  the  defendant,     (p,  879.) 

EVIDENCE — ^Harmless  Error. — It  is  unnecessary  for  the  su- 
preme court  to  decide  whether  the  rejection  of  certain  evidence 
was  error,  when  the  verdict  could  not  have  been  different  if  such 
evidence  had  been  admitted,     (pp.  879,  880.) 

INSTRUCTIONS — Harmless  Error. — The  question  whether  the 
giving  of  a  certain  instruction  was  error  need  not  be  considered 
on  appeal  when  in  no  view  of  the  case  could  the  plaintiff  have 
recovered,     (p.  880.) 

Remarks  of  Court — Error  Invited  by  Appellant. — Error  cannot 
be  assigned  on  remarks  from  the  bench  in  the  presence  of  the  jury 
which  remarks  were  invited  by  the  appellant,     (p.  880.) 

W.  B.  Pettit's  Sons,  for  the  plaintiff  in  error. 

J.  0.  Shepperd,  for  the  defendant  in  error. 
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«^o  BUCHANAN,  J.  The  plaintiff  in  error  instituted  his 
action  of  ejectment  to  recover  a  tract  of  forty  acres  of  land. 
Upon  the  trial  of  the  cause,  there  was  a  verdict  and  judgment 
for  the  defendant.  To  that  judgment  this  writ  of  error  was 
awarded. 

One  of  the  errors  assigned  is  that  the  trial  court  ought  to 
have  set  aside  the  verdict  of  the  jury  because  contrary  to  the 
law  and  the  evidence. 

The  defendant  did  not  offer  any  evidence  to  sustain  his  plea 
of  not  guilty.  The  plaintiff,  in  his  declaration,  referred  to 
and  described  the  land  which  he  sought  to  recover  as  "being 
the  same  land  mentioned  and  described  in  a  deed  from  R.  B. 
Seay"  (the  plaintiff's  grantor)  "to  George  P.  Seay"  (the 
defendant),  "dated  the  30th  day  of  December,  1901,  and  of 
record  in  the  clerk's  office  of  Fluvanna  county  court  in  Deed 
Book  30,  page  227."  That  deed  was  not  offered  in  evidence 
but  seems  to  have  been  treated  in  the  trial  court  as  a  part  of 
the  record  and  before  the  jury,  because  referred  to  in  the 
declaration.  The  deed  is  copied  into  the  record,  and  in  the 
briefs  of  counsel  on  both  sides  here  is  treated  as  part  of  the 
record,  but  in  oral  argument  the  plaintiff's  counsel  insisted 
that  it  was  no  part  of  the  record  because  not  made  so  by  bill 
of  exception. 

In  the  view  we  take  of  the  case,  the  same  result  will  follow, 
whether  it  was  or  was  not  before  the  jury.  If  it  be  consid- 
ered a  part  of  the  record,  then  it  appears  that  both  parties 
claim  under  R.  B.  Shea ;  that  his  conveyance  to  the  defendant 
was  executed  on  the  thirtieth  day  of  December,  1901,  and*  ad- 
mitted to  record  on  the  fifth  day  of  December,  1903- ;  and  that 
his  (Seay's)  conveyance  to  the  plaintiff  was  executed  and 
admitted  to  record  ^^^  on  the  twenty-second  day  of  Septem- 
ber, 1902.  The  failure  of  the  defendant  to  record  his  deed 
until  after  the  plaintiff  had  purchased  the  same  land  and  re- 
corded his  deed,  it  is  insisted  by  the  plaintiff,  rendered  the 
defendant's  deed  void  as  to  him  under  the  provisions  of  sec- 
tion 2465  of  the  Code. 

That  section  provides,  among  other  things,  that  a  deed  con- 
veying land  "shall  be  void  as  to  subsequent  purchasers  for 
valuable  consideration  without  notice  ....  until  and  except 
from  the  time  it  is  admitted  to  record"  in  the  proper  county 
or  corporation. 

If  a  party  claiming  to  be  a  purchaser  of  land  for  a  valuable 
consideration  without  notice  of  a  prior  unrecorded  convey- 
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ance  can  maintain  an  action  of  ejectment  against  the  grantee 
therein,  he  can  only  do  so  by  showing  that  he  received  his 
conveyance  and  actually  paid  the  purchase  money  before  he 
had  notice  of  the  prior  unrecorded  deed.  Such  proof  is  neces- 
sary in  a  court  of  equity  where  the  protection  of  a  bona  fide 
purchaser  for  value  without  notice  is  usually  set  up  as  a  de- 
fense -(Lamar's  Exr.  v.  Hale,  79  Va.  147,  and  cases  cited; 
Wasserman  v.  Metzger,  105  Va.  744,  54  S.  E.  893,  7  L.  R.  A., 
N.  S.,  1019,  and  cases  cited;  2  Miner's  Institutes,  4th  ed.,  767 
et  seq. ;  1  Perry  on  Trusts,  5th  ed.,  sec.  219)  ;  and,  a  fortiori, 
less  proof  would  not  be  required  of  the  plaintiff  in  an  action 
of  ejectment  seeking  to  recover  the  land  in  the  possession  of 
the  grantee  in  the  prior  unrecorded  conveyance. 

The  plaintiff  introduced  in  evidence  his  deed  from  B.  B. 
Seay,  which  recited  that  it  was  made  "in  consideration  of  the 
sum  of  one  thousand  and  fifty  dollars,  the  receipt  of  which  is 
hereby  acknowledged. ' '  While  the  recital  in  the  deed  was  evi- 
dence on  a  question  of  this  kind  to  affect  the  rights  of  the 
grantee  in  the  prior  deed ;  but  the  payment  must  be  shown  in- 
dependently of  the  recital  in  the  deed.  As  to  such  grantee, 
the  recital  is  hearsay,  and  none  the  less  so  because  in  writing, 
and  ***  there  is  no  reason  why  it  should  be  evidence  against 
a  party  who  has  no  connection  with  the  deed :  Lloyd  v.  Lynch, 
28  Pa.  419,  70  Am.  Dec.  137 ;  1  Perry  on  Trusts,  5th  ed.,  sec- 
tion 219,  cited  in  Lamar's  Exr.  v.  Hale,  79  Va.  147;  Henry  v. 
Raiman,  25  Pa.  354,  64  Am.  Dee.  703 ;  Snelgrove  v.  Snelgrove, 
4  Desaus,  274;  note  in  Basset  v.  Nosworthy,  2  White  & 
Tudor 's  Lead.  Cas.  in  Eq.,  pt.  1,  100. 

Neither  the  evidence  introduced  by  the  plaintiff  nor  that 
offered  by  him  which  the  court  rejected,  tended  to  prove  that 
he  had  paid  a  valuable  consideration  for  the  land. 

If  the  deed  referred  to  in  the  declaration  be  not  consid- 
ered as  a  part  of  the  record,  then  it  does  not  appear  that  the 
plaintiff  and  defendant  traced  title  to  a  common  source,  and 
the  burden  was  upon  the  plaintiff  to  trace  his  title  to  the 
commonwealth,  or  in  some  other  manner  show  that  he  was 
entitled  to  the  possession  of  the  land  sought  to  be  recovered 
as  against  the  defendant :  See  Leftwich  v.  City  of  Richmond, 
100  Va.  164,  40  S.  E.  651 ;  Suttle  v.  Richmond  F.  etc.  R.  Co., 
76  Va.  284;  Rhule  v.  Seaboard  etc.  Ry.,  102  Va.  343,  46  S.  E. 
331 ;  Tapscott  v.  Cobbs,  11  Gratt.  172. 

The  evidence  offered  by  the  plaintiff  to  sustain  the  issue  on 
bis  part,  if  the  court  had  permitted  it  all  to  go  to  the  jury. 
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would  not  have  shown  that  he  had  title  to  the  land  in  con- 
troversy, nor  would  it  have  shown  that  he  had  any  right  to  the 
possession  thereof  as  against  the  defendant.  The  verdict  was, 
therefore,  plainly  right  upon  the  evidence  before  the  jury,  and 
no  other  verdict  could  have  been  properly  found  upon  the 
evidence  offered  by  the  plaintiff  if  the  court  had  permitted 
it  all  to  go  to  the  jury.  This  being  so,  it  is  wholly  unneces- 
sary to  consider  the  question,  whether  or  not  the  court  erred 
as  to  the  admissibility  of  the  rejected  evidence. 

Neither  is  it  necessary  to  consider  the  question,  whether  the 
court  erred  in  giving  the  instruction  set  out  in  the  plaintiff's 
third  bill  of  exception,  because,  as  we  have  already  seen,  the 
**^^  plaintiff,  in  no  view  of  the  case  which  he  made,  or  offered 
to  make,  was  entitled  to  recover,  and  therefore  could  not  have 
been  prejudiced  by  the  instruction :  "Wright  v.  Independence 
Nat.  Bank,  96  Va.  728,  70  Am.  St.  Rep.  889,  32  S.  E.  459,  and 
cases  cited. 

During  the  trial  of  the  case,  and  before  the  jury  had  retired 
to  consider  of  their  verdict,  in  reply  to  the  direct  question  of 
the  plaintiff's  counsel  as  to  what  the  court  would  do  if  the 
jury  found  a  verdict  for  the  plaintiff  after  the  parol  evidence 
had  been  excluded,  the  judge  replied  from  the  bench  that  he 
would  set  aside  the  verdict.  This  action  of  the  court  is 
assigned  as  error. 

If  this  was  error,  it  was  invited  by  the  plaintiff,  and  he  will 
not  be  permitted  to  complain  of  it  here,  especially  as  it  did 
him  no  injury:  Norfolk  &  W.  Ry.  Co.  v.  Mann,  99  Va.  180, 
37  S.  E.  849. 

We  are  of  opinion  that  the  judgment  complained  of  should 
be  affirmed. 


One  who  Sets  up  the  Defense  of  Subsequent  Purchase  without  Notice 
must  aflirmatively  show  a  purchase  for  value  and  that  the  purchaser 
has  been  paid  before  notice:  Davis  v.  Ward,  109  Cal.  186,  50  Am. 
St.  Eep.  29.  Where,  after  the  execution  of  a  conveyance  which  is  not 
recorded,  the  grantor  conveys  the  same  property  to  another,  the  latter 
must  assume  the  burden  of  proving  that  he  was  a  purchaser  for  a 
valuable  consideration,  and  recitals  to  that  eifect  in  the  deed  are  not 
admissible  for  that  purpose:  Lake  y.  Hancock,  38  Fla.  53,  66  Am.  St. 
Eep.  159. 
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NELSON  V.  CITY  OF  SPOKANE. 

[45  Wash.  31,  87  Pac.   1048.] 

MUNICIPAL  CORPORATIONS— Liability  for  Country  Boads. 
A  town  need  not  keep  all  parts  of  a  country  highway  leading  out  of 
the  village,  though  within  its  limits,  in  a  safe  condition  for  public 
travel,  and  if  a  portion  of  the  width  of  the  road  is  kept  in  smooth 
condition  and  safe  and  convenient  for  travel,  the  city  discharges 
its  duty.     (p.  883.) 

MUNICIPAL  CORPORATIONS — Country  Roads — ^Negligence 
of  Traveler. — If  a  traveler,  without  necessity  or  for  his  own  pleasure 
or  convenience,  deviates  from  the  smooth  traveled  track  of  a  country 
road  within  city  limits,  and  in  so  doing  meets  with  an  accident 
for  some  cause  outside  of  such  track,  the  city  is  not  liable  for  the 
resulting  damages,     (p.  884.) 

MUNICIPAL  CORPORATIONS— Country  Roads— Negligence 
of  Traveler. — If  a  traveler  on  a  country  road  within  city  limits, 
without  necessity,  attempts  to  drive  from  one  smooth  and  safe 
traveled  track  into  another  across  the  road  with  rough  ground 
intervening,  and  thereby  injures  his  wife,  he  is  guilty  of  con- 
tributory negligence  and  there  can  be  no  recovery  against  the  city, 
(p.  884.) 

J.  M.  Geraghty  and  A.  M.  "Winston,  for  the  appellant. 

Hamblen,  Lund  &  Gilbert,  for  the  respondents. 

**  DUNBAR,  J.  This  is  an  action,  brought  against  appel- 
lant by  respondents,  to  recover  the  sum  of  five  thousand  dol- 
lars for  personal  injuries  received  by  respondent  Sarah  Nel- 
son, on  August  6,  1905,  by  reason  of  an  alleged  defective  high- 
way in  the  city  of  Spokane. 

As  we  understand  the  record  from  the  briefs  and  plats  sub- 
mitted, the  place  of  the  accident  was  within  the  corporate 
limits  of  the  city  of  Spokane,  but  outside  of  the  settled  por- 
tion of  said  city.  Through  an  eighty  acre  tract  of  land, 
**  that  was  unplatted  and  through  which  no  streets  ran. 
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there  had  been  made  by  travel  three  roads,  starting  from  the 
same  point  of  travel  on  the  road  from  Medical  Lake  to  Spo- 
kane, diverging  for  the  space  of  four  or  five  hundred  yards, 
two  of  said  roads  then  converging  and  the  other  one  bearing 
off  in  another  direction.  These  roads  were  made  by  common 
travel,  and  at  the  place  where  the  accident  occurred  were 
about  nine  feet  apart.  The  evidence  is  a  little  conflicting  in 
regard  to  this,  but  we  conclude  from  the  whole  testimony 
that  that  was  about  the  distance.  One  of  these  roads  was 
higher  than  the  other  by  from  eighteen  to  twenty-four  in- 
ches. The  respondents,  with  six  other  people,  in  a  convey- 
ance or  hack  drawn  by  two  horses,  had  traveled  over  one  of 
these  roads  on  the  morning  of  August  6th,  going  some  dis- 
tance into  the  country.  Returning  that  evening  after  dark, 
the  respondent  William  Nelson,  who  was  driving  the  team, 
undertook  to  leave  the  road  upon  which  he  was  traveling  and 
get  into  the  lower  road.  In  doing  so,  the  wagon  was  over- 
turned, and  the  injury  for  which  this  action  is  brought  was 
thereby  caused.  The  appellant,  the  city  of  Spokane,  demur- 
red to  the  complaint,  and  asked  for  a  dismissal  of  the  cause 
upon  the  opening  statement  by  the  counsel  for  plaintiffs,^ 
and  also  upon  the  conclusion  of  the  plaintiffs'  testimony. 
These  respective  motions  were  denied.  The  case  went  to 
trial  and  resulted  in  a  verdict  in  favor  of  the  plaintiffs. 

The  action  is  based  upon  the  negligence  of  the  city  in  not 
keeping  the  road  in  repair.  The  answer  denied  negligence, 
and  set  up  contributory  negligence  on  the  part  of  the  re- 
spondents. It  is  contended  by  the  appellant  that  there  is  a 
different  rule  of  responsibility  resting  upon  municipal  cor- 
porations in  maintaining  regular  streets  than  there  is  in  what 
may  be  termed  "country  roads,"  or  roads  that  have  been 
made  by  common  travel  and  accepted  and  used  by  the  munic- 
ipality; while  the  contention  of  the  respondents  is  that  the 
city,  having  adopted  this  road  and  held  it  out  to  travelers  as 
a  safe  ^^  place  to  travel,  will  be  held  to  the  same  rule  of  re- 
sponsibility that  it  will  in  maintaining  its  streets  in  a  rea- 
sonably safe  condition  for  travel. 

Many  cases  from  this  court  are  cited  by  the  respondents 
to  sustain  this  judgment  and  the  position  just  outlined.  But 
after  examining  them,  we  are  forced  to  the  conclusion  that 
they  are  not  in  point.  While  it  is  true  that  we  have  de- 
cided that  the  right^of  the  party  injured  to  obtain  redress. 
does  not  depend  upon  the  technical  duty  of  the  city  to  main- 
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tain  a  street  or  the  technical  manner  in  which  it  is  adopted, 
we  have  not  decided  that  the  city  was  bound  by  the  same  rule 
of  responsibility  in  maintaining  a  street  as  it  would  be  in 
maintaining  a  country  road.  In  fact,  it  was  said  by  this 
court,  in  Gallagher  v.  Buckley,  31  Wash.  380,  72  Pac.  79, 
that  a  distinction  was  drawn  between  county  roads  and 
streets ;  citing  Elliott  on  Roads  and  Streets,  2d  ed.,  sec.  621, 
to  the  effect  that  the  general  rule  appears  to  be  that  the  duty 
to  keep  in  repair  extends  only  to  the  traveled  path  or  por- 
tion of  the  way  in  actual  use,  provided  it  is  wide  enough  to 
be  safe.  The  author  cited  makes  a  distinction  between  streets 
and  country  roads,  and  approves  the  doctrine  as  applied  to 
country  roads,  but  rather  disparages  it  as  applied  to  im- 
proved streets  of  a  city.  This  doctrine  was  announced  in 
Monongahela  City  v.  Fischer,  111  Pa.  9,  56  Am.  Rep.  241,  2 
Atl.  87,  where  it  was  decided  that  a  city  charter  requiring 
its  corporate  officers  to  keep  its  streets  and  roads  in  good  con- 
dition does  not  impose  upon  the  municipality  the  burden  of 
keeping  the  entire  width  of  its  country  roads  in  as  safe  con- 
dition as  its  streets  in  the  built-up  portion  of  the  city; 
citing  many  cases  to  sustain  the  text.  This  rule  is  founded  on 
reason.  Travelers  do  not  expect  the  same  degree  of  safety 
or  perfection  in  roads  when  traveling  through  the  country 
as  they  do  when  traveling  on  the  streets  of  a  populous  city, 
and  therefore  naturally  exercise  more  caution  in  observing 
the  character  of  the  road.  The  general  rule  seems  ^'*  to  be 
that,  in  the  case  of  a  country  road,  all  that  is  necessary  is 
to  keep  the  traveled  portion  of  the  road  in  repair,  and  that 
a  city  will  not  be  responsible  to  the  traveler  who  deviates  or 
leaves  the  traveled  portion  of  the  road. 

Mr.  Thompson,  in  his  Commentaries  on  the  Law  of  Neg- 
ligence, section  6008,  after  commenting  upon  this  subject  at 
large,  says:  "For  example,  a  town  need  not  keep  all  parts  of 
a  country  highway,  leading  out  of  a  village,  though  within 
its  limits,  in  a  safe  condition  for  public  travel.  So,  in  re- 
spect of  a  country  road  within  the  territorial  limits  of  a  city, 
if  a  portion  of  the  width  of  the  road  is  kept  in  a  smooth  con- 
dition and  safe  and  convenient  for  travel,  the  city  discharges 
its  duty." 

Again,  section  6009:  "We  may  conclude  from  the  forego- 
ing that  a  city  is  not  ordinarily  bound  to  make  repairs,  nor 
to  erect  barriers,  outside  the  traveled  path ;  but  that  its  duty 
in  this  respect  is  generally  accomplished  by  making  and  keep- 
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ing  a  sufficient  breadth  of  the  located  road  in  a  condition 
reasonably  smooth  and  safe  for  travel.  It  may  deposit  on 
that  portion  of  the  highway  outside  the  traveled  path  stumps 
and  stones  removed  from  the  traveled  path,  without  being 
liable  for  damages  if  a  traveler  comes  in  collision  with  them. ' ' 

In  2  Thompson  on  Negligence,  page  769,  the  law  is  summed 
up  as  follows:  **But  a  better  expression  of  the  doctrine  is: 
if  a  traveler,  without  necessity,  or  for  his  own  pleasure  or 
convenience,  deviates  from  the  traveled  track,  it  being  in  good 
condition,  and  in  so  doing  meets  with  an  accident  for  some 
cause  outside  of  such  track,  the  town  will  not  be  liable  for 
the  resulting  damages." 

And  that  is  exactly  the  condition  of  things  in  the  case  at 
bar.  The  respondent  William  Nelson  attempted  to  leave  one 
of  these  tracks  and  take  another  track  which  he  saw  below 
him,  and  in  doing  so  was  overturned  by  reason  of  the  fact 
that  the  land  between  the  two  tracks  was  dangerous  to  travel 
***  over.  There  is  no  testimony  tending  to  show  that  the  road 
he  was  traveling  on  was  not  a  safe  road  if  he  had  pursued  it, 
nor  is  there  any  testimony  in  this  case  that  this  nine  foot 
strip  of  land  had  ever  been  used  by  the  traveling  public  or 
accepted  or  recognized  in  any  way  as  a  part  of  the  highway. 
It  must  be  borne  in  mind  that  this  was  not  a  street,  but  a 
highway ;  that  it  was  not  a  highway  made  by  the  city,  but  was 
just  a  highway  that  the  traveling  public  had  made  by  travel- 
ing over  these  respective  tracks.  Again,  we  think,  as  shown  by 
the  testimony  of  the  respondent,  that  he  was  guilty  of  con- 
tributory negligence  in  leaving  the  track  in  which  he  was 
traveling,  and  which  was  a  safe  track  if  he  had  remained  in 
it,  to  pursue  the  other  track.  There  is  no  conflict  in  the 
proof  as  to  the  condition  of  the  road.  It  was  described  by 
Mr.  Dickey,  one  of  respondents'  witnesses  and  a  man  who 
seemed  to  be  very  familiar  with  the  roads,  as  follows : 

"One  raises  and  goes  over  a  little  mound  and  in  muddy 
weather — in  muddy  weather  we  sometimes  take  this  upper 
road ;  but  I  am  over  that  road  every  day,  and  when  I  come  to 
this  point  where  these  two  roads  are  on  a  level  coming  from 
out  from  town,  if  I  see  a  team  ahead  of  me  taking  this  lower 
road,  I  have  to  take  this  upper  road;  and  if  I  get  into  this 
lower  road  before  the  other  team  comes  along,  they  invari- 
ably have  to  take  the  upper  road,  for  if  we  are  heavy  loaded 
it  would  be  a  difficult  matter  to  get  a  team  by  there." 
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So  that  it  appears  that  there  were  two  distinct  roads, 
and  that  there  was  no  such  thing  as  traveling  on  the  land  be- 
tween the  roads ;  and  if  the  respondent  had  thought  it  neces- 
sary or  desired  to  change  the  tracks  on  which  he  was  traveling, 
it  was  his  duty  to  examine  the  character  of  the  land  be- 
tween the  two  tracks,  and  if  he  did  not,  and  for  want  of 
the  exercise  of  such  caution,  respondent  Sarah  Nelson  was  in- 
jured, she  cannot  complain  of  the  negligence  of  the  city. 
The  reason  assigned  by  respondent  for  not  keeping  on  the 
track  upon  which  he  was  traveling  was  that  it  was  dark, 
and  he  looked  to  the  right  and  could  see  the  road  plainly,  but 
in  front  of  ^®  him  was  a  little  dust  in  the  road,  and  he  un- 
dertook to  turn  to  the  right. 

There  would  seem  to  be  no  reason  why  he  could  not  see 
the  road  immediately  in  advance  of  him  as  well  as  he  could 
the  road  down  to  the  right.  Of  course,  knowing  that  it 
was  dusty,  the  mere  fact  that  the  dust  was  kicked  up  by  horses 
would  indicate  to  any  person  of  ordinary  thought  or  obser- 
vation that  he  was  in  the  road,  instead  of  the  contrary.  In 
addition  to  this,  one  of  his  witnesses,  Mr.  Breakfield,  and  one 
of  his  party,  testified  that  he  was  on  horseback  one  hundred 
feet  behind  the  wagon,  and  that  he  saw  it  when  the  driver 
attempted  to  turn,  saw  the  wagon  slowly  careen  and  turn 
over;  and  if  the  action  of  the  wagon  could  be  seen  so  clearly 
as  described  by  this  witness  at  a  distance  of  one  hundred  feet, 
it  would  seem  that  there  was  no  reason  why  the  driver  should 
not  be  able  to  see  the  road  directly  in  advance  of  him.  He, 
no  doubt,  concluded  that  the  road  below  was  probably  freer 
of  dust  than  the  road  on  which  he  was  traveling,  and  at- 
tempted to  change  roads  for  the  purpose  of  escaping  the 
dust.  In  any  event,  we  think,  under  all  the  circumstances  of 
this  case,  that  when  he  did  so  he  made  the  attempt  at  his  own 
peril. 

The  judgment  is  reversed,  and  the  cause  remanded  with  in- 
structions to  dismiss  the  action. 

Mount,  C.  J.,  Hadley,  FuUerton  and  Root,  JJ.,  concur. 

Rudkin  and  Crow,  JJ.,  took  no  part. 


A  City  is  not  Bound  to  Keep  in  Bepair  a  country  road  in  a  sparsely 
settled  portion  of  its  territorial  limits  for  its  entire  width,  but  only 
to  an  extent  suflScient  to  accommodate  travel:  Monogahela  City  v. 
Fischer,  111  Pa.  9,  56  Am.  Rep.  241.  See,  too,  the  note  to  Dudley 
V.  Flemingsburg,   103  Am.   St.   Eep.   266. 
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IN  RE  MASTERSON'S  ESTATE. 

[45  Wash,  48,  87  Pac.  1047.] 

PARENT  AND  CHILD — ^Adoption — Guardianship. — ^TTnder  a 
■tatute  providing  that  by  an  order  for  the  adoption  of  a  child, 
its  natural  parents  shall  be  devested  of  all  legal  rights  and  obliga- 
tions in  respect  to  such  child,  a  decree  of  adoption  voluntarily  con- 
sented to  by  the  natural  mother  of  a  child  deprives  her  and  her 
mother  of  any  right  to  appointment  as  the  guardian  of  such  child 
given  by  a  statute  providing  that  the  mother  of  a  minor  is  entitled 
to  its  guardianship,  in  case  of  the  decease  of  its  father,     (p.  887.) 

GUARDIAN  AND  WARD — ^Interest  of  Guardian. — On  an  ap- 
plication for  the  appointment  of  a  guardian  for  an  adopted  child, 
the  facts  that  the  guardian  would  inherit  from  such  child  in  case 
of  her  death  without  issue,  and  that  it  would  be  to  the  interest  of 
the  guardian  to  prevent  the  marriage  of  the  ward,  present  no  ground 
for  denying  the  application,  especially  when  the  court  finds  that  the 
annlicant  is  a  suitable  and  proper  person  for  the  guardianship,  (p. 
888.) 

'J.  L.  Sharpstein,  J.  H.  Pedigo  and  F.  B.  Sharpstein,  for 
the  appellants. 

M.  Evans,  for  the  respondent. 

"*•  RUDKIN,  J.  Gertrude  Masterson,  a  resident  of  Walla 
Walla  county,  is  a  minor  of  the  age  of  about  eleven  years. 
On  June  17,  1898,  when  of  the  age  of  about  three  years, 
she  was  legally  and  regularly  adopted  by  one  Sinah  IMaster- 
son,  and  continued  to  reside  with  her  adoptive  mother  until 
the  death  of  the  latter,  sometime  during  the  year  1904. 
Upon  the  death  of  the  adoptive  mother,  Sarah  I.  Smith  was 
appointed  guardian  of  the  person  of  the  minor,  and  continued 
to  act  as  such  until  her  death,  on  the  twenty-second  day  of 
January,  1906.  Since  the  death  of  Sarah  I.  Smith,  the  minor 
has  resided  with  the  respondent,  Emma  J.  McManis,  a  daugh- 
ter of  Sinah  Masterson,  deceased. 

Soon  after  the  death  of  Sarah  I.  Smith,  the  respondent 
filed  her  petition  in  the  superior  court  of  Walla  Walla  county, 
praying  that  she  be  appointed  guardian  of  the  person  and 
estate  of  said  minor.  Before  the  hearing  of  this  petition, 
similar  petitions  were  presented  to  the  court  by  the  appel- 
lants Id^  M.  Bischoff  and  Katharina  Bischoff,  the  natural 
mother  and  grandmother  of  the  minor.  The  court  heard  all 
three  petitions  together  and  appointed  the  respondent  guard- 
ian of  the  minor's  person,  and  one  A.  L.  Lorenzen  guardian 
of  her  estate.    Ida  M.  Bischoff  and  Katharina  Bischoff  have 
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appealed  from  that  portion  of  the  order  appointing  the  re- 
spondent guardian  of  the  person. 

The  court  found  that  each  of  the  petitioners  was  a  suitable 
and  proper  person  to  be  appointed  guardian  of  the  person  of 
the  minor,  but  that  by  reason  of  the  fact  that  the  minor  had 
spent  nearly  all  her  time  during  the  past  seven  years  in  the 
homes  of  Sinah  Masterson,  Sarah  I.  Smith,  and  the  respond- 
ent, the  latter  was  the  most  suitable  person  for  the  guardian- 
ship. If  the  welfare  of  the  minor  is  the  only  question  for 
consideration  on  this  appeal,  the  order  should  be  affirmed,  as 
no  abuse  of  discretion  in  the  selection  or  appointment  of  the 
guardian  is  shown.  If,  on  the  other  hand,  either  of  the  ap- 
pellants has  a  legal  claim  to  the  guardianship,  ^^  the  order 
must  be  reversed,  as  the  court  has  found  that  they  are  suitable 
and  proper  persons. 

Ballinger's  Code,  section  6399  (P.  C,  sec.  2733),  provides 
that,  "The  father  of  the  minor  if  living,  and  in  case  of  his 
decease  the  mother,  being  themselves  respectively  competent 
to  transact  their  own  business,  shall  be  entitled  to  the  guard- 
ianship of  a  minor."  Under  this  section  the  appellant  Ida 
M.  Bischoff  was  entitled  to  the  guardianship,  the  father  of 
the  minor  being  dead,  unless  she  waived  or  forfeited  such 
right  by  consenting  to  the  adoption  of  the  minor  by  Sinah 
Masterson,  now  deceased. 

Ballinger's  Code,  section  6483  (P.  C,  sec.  2804),  relating 
to  the  adoption  of  children,  provides  as  follows:  "By  such 
order  the  natural  parents  shall  be  devested  of  all  legal  rights 
and  obligations  in  respect  to  such  child,  and  the  child  shall  be 
free  from  all  legal  obligations  of  obedience  and  maintenance 
in  respect  to  them,  and  shall  be,  to  all  intents  and  purposes, 
the  child  and  legal  heir  of  his  or  her  adopter  or  adopters  en- 
titled to  all  the  rights  and  privileges  and  subject  to  all  the 
obligations  of  a  child  of  the  adopter  or  adopters  begotten  in 
lawful  wedlock :  Provided,  That  on  the  decease  of  parents  who 
have  adopted  a  child  or  children  under  this  chapter,  and  the 
subsequent  decease  of  such  child  or  children  without  issue,  the 
property  of  such  adopting  parents  shall  descend  to  their  next 
of  kin,  and  not  to  the  next  of  kin  of  such  adopted  child  or 
children." 

And  we  are  constrained  to  hold  that,  by  virtue  of  this  sec- 
tion and  the  decree  of  adoption,  the  natural  mother  waived 
and  forfeited  any  right  or  claim  she  might  have  under  sec- 
tion 6399,  supra.     By  the  decree  of  adoption  the  child  be- 
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came,  to  all  intents  and  purposes,  the  child  of  her  adoptive 
mother  and  continued  to  be  such  even  after  her  death.  The 
natural  parent,  by  her  voluntary  act  in  consenting  to  the 
adoption  of  her  child  by  another,  became  devested  of  all  legal 
rights  and  obligations  in  respect  to  such  child,  and  the  situa- 
tion was  not  changed  by  the  death  of  the  adoptive  parent. 

^^  It  is  next  contended  that  the  grandparent  is  entitled  to 
the  guardianship,  upon  the  death  of  the  parents,  under  sec- 
tion 6399,  as  construed  by  the  courts.  Conceding  this  to  be 
true,  the  rights  of  the  grandparents,  like  those  of  the  natural 
parent,  were  devested  by  the  decree  of  adoption. 

Lastly  it  is  contended  that  it  would  be  to  the  interest  of 
the  respondent  to  prevent  the  marriage  of  her  ward,  as  she 
would  inherit  a  portion  of  the  ward's  estate  in  the  event  of 
her  death,  without  issue,  under  section  6483,  supra,  and  that 
for  that  reason  the  respondent  should  not  be  appointed.  The 
same  objection  might  be  urged  against  the  appointment  of 
the  parents  or  any  relative  who  would  inherit  a  portion  of 
the  ward's  estate  in  the  event  of  her  death  without  issue. 
Such  a  contingency  is  rather  remote,  and  furthermore  the 
contention  is  inconsistent  with  the  finding  of  the  court  that 
the  respondent  is  a  suitable  and  proper  person  for  the  guard- 
ianship. The  control  of  the  guardian  ceases  as  soon  as  the 
female  ward  attains  the  age  of  eighteen  years,  and  should  the 
guardian  withhold  her  consent  to  the  marriage  of  her  ward 
during  minority  from  any  such  sordid  motive  as  is  here  sug- 
gested, the  courts  will  be  amply  able  to  protect  the  rights  of 
the  ward. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

FuUerton,  Hadley  and  Crow,  JJ.,  concur. 

Root,  J.,  concurs  in  the  result. 

Mount,  C.  J.,  and  Dunbar,  J.,  took  no  part. 


The  General  Effect  of  the  Adoption  of  Child  is  to  change  its  status 
and  to  make  it,  in  contemplation  of  law,  the  child  of  the  persons 
adopting  it,  entitling  them  to  its  custody  and  earnings:  Gofer  v. 
Scroggins,  98  Ala.  342,  39  Am.  St.  Eep.  54;  note  to  Van  Matr«  t. 
Sankey,  39   Am.   St.  Eep.   223. 
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CONRAD  V.  MERTZ. 

[45   Wash.   119,   87   Pac.    1118.] 

HUSBAND  AND  WIFE — Sale  on  Credit  of  Wife.— If  goods 
are  sold  to  be  used,  and  are  used  in  a  community  business  of  hus- 
band and  wife,  the  wife's  separate  estate,  as  well  as  the  community 
property,  is  liable  for  the  price  of  the  goods,  when  they  were  sold 
to  and  upon  the  credit  of  each  and  both  of  the  spouses,  and,  at  the 
request  of  the  husband,  were  shipped  and  bills  rendered  therefor 
in  the  wife 's  name  without  objection  from  her,  and  the  sale  was 
made  in  part,  at  least,  upon  her  credit  alone,     (p.  889.) 

D.  C.  Smith,  L.  J.  Birdseye  and  G.  M.  Ferris,  for  the  ap- 
pellant. 

R.  J.  Danson,  for  the  respondent. 

**®  ROOT,  J.  Respondent  brought  this  action  against  ap- 
pellant and  her  husband  for  goods,  wares  and  merchandise 
alleged  to  have  been  sold  and  delivered  to  them  both,  and  ob- 
tained judgment  against  each  and  the  community  which  they 
constituted.     From  this  judgment  the  wife  appeals. 

It  is  urged  that  that  part  of  the  judgment  running 
against  her  separate  estate  is  erroneous  in  that  the  judg- 
ment was  for  goods  purchased  and  used  in  a  business  con- 
ducted by  the  community,  and  not  for  her  separate  indi- 
vidual benefit.  It  appears,  however,  from  the  evidence  that 
the  goods  were  sold  to  both  of  the  spouses  and  upon  the 
credit  of  each  and  both.  At  the  request  of  the  husband,  the 
goods  were  shipped  in  the  wife's  name  and  bills  therefor  ren- 
dered in  her  name,  to  which  no  exception  or  objection  was 
ever  taken  or  made  by  her.  We  think  it  is  made  satisfactorily 
***  to  appear  that  she  was  a  party  in  her  individual  capacity 
to  the  making  of  the  purchases,  or  that  they  were  in  part,  at 
least,  upon  her  credit.  The  testimony  of  the  respondent  to 
the  effect  that  he  sold  and  delivered  the  property  to  both 
appellant  and  husband  was  not  disputed  by  any  evidence 
from  either. 

Finding  no  error  in  the  judgment  of  the  trial  court  it  is 
affirmed. 

Mount,  C.  J.,  Hadley,  Fullerton  and  Dunbar,  JJ.,  concur. 


For  Authorities  bearing  upon  the  principal  case,  see  Morse  v.  Esta- 
brook,  19  Wash.  92,  67  Am.  St.  Eep.  723;  La  Selle  v.  Woolery,  14 
Wash.  70,  53  Am.  St.  Eep,  855;  Popp  v.  Conner/,  138  Mich.  84,  110 
Am.  St.  Rep.  304. 
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GUSHING  V.  CITY  OF  SPOKANE. 

[45  Wash.  193,  87  Pac.  1121.] 

LIMITATION  OF  ACTIONS — Quieting  Title  Against  Lien  of 
City  Assessment. — If  city  street  assessment  liens  have  been  adjudged 
barred  by  limitation,  the  owners  of  property  formerly  covered  by 
such  liens  are  entitled  to  have  their  title  quieted  by  a  decree  re- 
quiring the  proper  authorities  to  enter  cancellation  of  the  liens  on 
the  proper  record,  and  the  record  of  cancellation  need  not  state 
that  such  liens  have  been  paid,  but  it  should  state  that  it  is  made 
by  order  of  court  as  set  forth  in  the  decree,     (p.  891.) 

APPEAL — Costs — Modification  of  Judgment. — ^If  the  modifica- 
tion of  a  judgment  which  might  have  been  secured  was  not  asked 
in  the  trial  court,  the  appellant  is  not  entitled  to  his  costs  on  appeal 
upon  an  affirmance  of  the  judgment  with  such  modification,     (p.  892.) 

J,  M.  Geraghty  and  A.  M.  Winston,  for  the  appellant. 
E.  H.  Belden  and  W.  C.  Losey,  for  the  respondents. 

^^^  HADLEY,  J.  This  is  an  action  to  remove  the  cloud  of 
certain  street  assessment  liens,  which  were  levied  by  the  city 
of  Spokane.  It  is  alleged  that  the  liens  are  barred  by  the  stat- 
ute of  limitations,  and  that  the  city  and  the  defendant  Eg- 
gleston,  its  treasurer,  refused  to  cancel  the  liens  upon  the 
assessment  books  in  the  city  treasurer's  office,  by  reason  of 
which  a  cloud  is  cast  upon  the  lots;  that  heretofore,  in  an 
action  wherein  the  city  of  Spokane  was  plaintiff  and  the 
plaintiffs  herein,  E.  T.  Gushing  and  Mary  S.  Gushing,  were 
defendants  therein,  ****  the  city  sought  to  foreclose  its  liens 
for  said  assessments,  but  such  proceedings  were  had  that  it 
was  adjudged  that  the  action  was  not  commenced  within  the 
time  limited  by  law,  and  it  was  declared  that  the  real  estate 
was  released  and  discharged  from  all  liens  resulting  from 
such  assessment  proceedings ;  that  notwithstanding  said  judg- 
ment, the  defendants  refuse  to  discharge  and  cancel  the  liens 
of  record,  and  that  upon  the  books  of  the  city  treasurer  they 
continue  to  set  opposite  the  description  of  each  lot  the  amount 
of  said  assessment  against  it,  and  thereby  assert  that  it  is  a 
claim  against  the  land.  The  complaint  prays  for  judgment 
requiring  the  defendants  to  cancel  the  said  assessment  liens 
upon  the  assessment  rolls  and  records  of  the  city. 

The  answer  admits  the  judgment  aforesaid,  and  that,  by 
reason  of  the  failure  of  the  city  to  bring  suit  within  the  time 
limited  by  law,  it  now  has  no  right  to  bring  suit  to  collect 
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said  assessments.  It  admits  that  the  liens  are  barred,  and 
avers  that  the  defendants  do  not  claim,  or  assert  the  fact  to 
be,  that  the  assessments  are  liens  upon  the  lots.  The  follow- 
ing further  averment  appears  in  the  answer : 

"That  said  assessments  never  having  been  paid,  these  de- 
fendants have  refused  and  do  now  refuse  to  make  a  false 
entry  upon  the  books  of  the  treasurer  of  the  city  of  Spokane, 
to  wit,  that  these  defendants  will  not,  unless  ordered  to  do 
so  by  this  court,  make  an  entry  upon  the  books  of  the  city 
that  these  assessments  have  been  paid,  whereas  in  truth  and 
in  fact  said  assessments  have  not  been  paid  and  were  valid 
assessments,  the  lien  and  the  right  to  enforce  the  same  being 
barred  by  the  statute  of  limitations  and  there  being  no  other 
defect  or  invalidity  of  said  assessments. '  * 

The  case  was  tried  before  the  court  without  a  jury,  and 
resulted  in  a  judgment  declaring  that  the  real  estate  is  re- 
lieved from  any  liens  by  reason  of  said  assessments,  and  also 
requiring  the  defendant  Eggleston,  city  treasurer,  within 
thirty  days  from  the  date  of  the  judgment,  to  expunge  from 
the  city  records,  and  cancel  on  the  records  in  the  office  of  the 
^^^  city  treasurer,  said  pretended  liens.  From  the  judgment 
the  defendants  have  both  appealed. 

From  the  above  statement  the  judgment,  in  its  effect  at 
least,  is  so  manifestly  correct  it  would  seem  that  no  argument 
here  can  any  more  clearly  state  the  reasons  supporting  it. 
Admittedly,  the  city  has  no  liens  against  the  property  of  re- 
spondents, and  the  latter  are,  therefore,  entitled  to  have  re- 
moved all  that  even  in  appearance  may  indicate  the  exist- 
ence of  liens  or  claims.  Appellants'  chief  objection  seems  to 
be  to  the  forms  rather  than  to  the  substance  of  the  judgment. 
They  object  to  making  entries  upon  the  city's  books  canceling 
the  liens  of  record,  thus  indicating  that  the  assessments  have 
been  paid,  when  in  fact  they  have  not  been  paid.  It  is  true, 
the  bare  record  of  cancellation  without  explanation  might 
indicate  payment,  and  perhaps  in  fairness  to  the  city's  offi- 
cers, to  prevent  any  appearance  of  misappropriation  of  funds, 
the  explanation  should  accompany  the  record  of  cancellation. 
"We  therefore  think  appellants  are  entitled  to  have  the  judg- 
ment modified  to  that  effect,  to  wit,  that  the  judgment  shall 
require  cancellation  to  be  entered  of  record,  and  the  record  of 
cancellation  shall  state  that  it  is  made  by  order  of  the  court 
as  set  forth  in  this  judgment.  The  entry  may  be  made  in 
any  appropriate  words  which  will  show  that  it  is  made  be- 
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cause  of  the  command  of  the  court  contained  in  the  judgment, 
and  the  judgment  should  be  appropriately  identified.  The 
judgment  shall  also  provide  that  the  cancellation  shall  be 
made  within  thirty  days  from  the  date  the  remittitur  herein 
shall  be  filed  in  the  superior  court  In  all  other  respects  the 
judgment  is  affirmed. 

Notwithstanding  the  modification  here  directed,  we  think 
appellants  are  not  entitled  to  recover  their  costs  on  appeal, 
for  the  reason  that  they  do  not  appear  to  have  asked  such  a 
judgment  below.  Doubtless  the  trial  court  would  have  en- 
tered such  a  judgment  if  it  had  been  requested  to  do  so.  The 
cause  is  therefore  remanded  with  instructions  to  modify  the 
*®®  judgment  in  the  particular  indicated,  and  respondents 
shall  recover  their  costs  on  this  appeal. 

Mount,  C.  J.,  Root,  Dunbar  and  Fullerton,  J  J.,  concur. 

Rudkin  and  Crow,  JJ.,  took  no  part. 


An  Action  may  he  Maintained  to  Bemove  a  Street  Assessment  as  a 
cloud  upon  the  title,  although  the  assessment  is  apparently  barred  by 
the  statute  of  limitations:  Kinsman  v.  Spokane,  20  Wash.  118,  72 
Am.  St.  Eep.  24.  See,  further.  Murphy  v.  Mayor  etc.  of  Wilmington, 
6  Houst.  108,  22  Am.  St.  Eep.  345.  And  an  action  may  be  maintained 
to  remove,  as  a  cloud  upon  title,  a  street  assessment  valid  on  its 
face,  but  void  because  of  informalities  in  proceedings  preceding  it: 
Bolton  V.   Gillervan,  105  Cal.  244,  45  Am.  St.  Eep.  33. 


SWITZLER  V.    NORTHERN   PACIFIC    RAILWAY    CO. 

[45  Wash.  221,  88  Pac.  137.] 

CAEHIEBS — ^Duty  to  Third  Person  Claiming  Property  in 
Transportation. — If  personal  property  is  delivered  to  a  carrier  for 
transportation,  a  demand  made  on  him  by  a  third  person  who  is  a 
stranger  to  the  contract  of  transportation,  to  stop  the  property  in 
transitu  because  of  fraud  in  its  sale,  does  not  render  the  carrier 
liable  on  failure  to  so  stop  the  consignment  for  the  value  thereof, 
especially  when  he  notifies  such  third  person  and  gives  him  ample 
opportunity  to  institute  legal  proceedings  to  recover  the  property 
while  it  is  in  transitu,     (p.  896.) 

CAERIEES — Duty  to  Third  Person  Demanding  Property  in 
Transitu. — It  is  the  duty  of  a  common  carrier  to  receive  and  safely 
and  promptly  transport  property  tendered  for  shipment  by  one  in 
possession  and  apparently  the  owner  thereof,  and  the  carrier  is  jus- 
tified in  completing  the  contract  of  transportation  and  delivery,  not- 
withstanding a  demand,  not  accompanied  by  legal  process,  made  by 
a  third  pfrson  who  is  a  stranger  to  the  contract,  that  the  property 
be  stopped  in  transitu,     (pp.  896,  897.) 
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B.  S.  Grosscup,  for  the  appellant. 

Sharpstein  &  Sharpstein,  for  the  respondent. 

*^*  ROOT,  J.  This  was  an  action  by  respondent  to  recover 
for  the  value  of  certain  horses,  shipped  upon  appellant's  rail- 
way by  one  Colcord,  to  whom  respondent  had  delivered  said 
horses  on  a  contract  of  sale  and  purchase.  From  the  judg- 
ment in  respondent's  favor  this  appeal  is  prosecuted. 

Said  Colcord,  representing  the  Western  Livestock  Com- 
pany, purchased  from  respondent  and  others  twelve  car- 
loads of  horses,  which  were  commingled  and  shipped  at  one 
time  from  Kennewick,  "Washington.  After  the  horses  were 
aboard  the  cars,  Colcord,  in  payment  therefor,  executed  and 
delivered  to  W.  H.  Switzler,  for  the  benefit  of  all  of  said 
shippers,  a  check,  in  the  following  words  and  figures,  to  wit: 
"La  Crosse,  Wis.,  Aug.  15,  1903.    No.  — 

"The  State  Bank  of  La  Crosse.  Pay  to  W.  H.  Switzler 
or  bearer  $2,826,  Two  Thousand  Eight  Hundred  and  Twenty- 
six  Dollars. 

"W.  L.  S.  Co.  C.  F.  COLCORD." 

This  check  was  turned  over  to  one  Harry  Patterson,  one  of 
the  shippers,  who  accompanied  the  horees  upon  the  train,  ap- 
parently in  the  service  of  Colcord  or  the  Western  Livestock 
Company.  After  the  shipment  had  been  started  east,  the 
following  telegram  was  sent  by  the  firm  of  which  respondent 
was  a  member,  or  by  its  attorney : 

"Walla  WaUa,  Wash.,  Aug.  20,  '03. 
"Northern  Pacific  Railway  Co.,  St.  Paul: 

"12  cars  horses  on  line  Montana  shipped  Kennewick  August 
15  consigned  Western  Live  Stock  Co.  by  C.  F.  Colcord  sold 
by  Switzler  Bros,  were  purchased  fraudulently.  Vendors  re- 
scind sale.     Stop  at  feeding  place. 

"4:30  P.M. 

"SWITZLER  BROS." 

**^  To  this  telegram,  appellant,  on  the  same  day,  returned 
the  following  answer: 

"St.  Paul,  Minn.,  Aug.  20th,  1903. 
"Switzler  Bros.,  Walla  Walla,  Washn. : 

"Your  wire  concerning  live  stock.  We  have  no  right  to 
stop  this  shipment  on  your  demand.  You  do  not  appear  as 
either  shipper  or  consignee  and  we  cannot  recognize  your 
right  to  control  shipment.    You  can  arrange  to  attach  or 
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replevin  stock  at  Fargo  when  they  arrive  sometime  Friday 
or  at  St.  Paul  on  arrival  there.  You  can  talk  with  S.  B. 
Calderhead  at  Walla  Walla,  who  understands  conditions. 
You  can  wire  sheriff  at  Fargo  or  St.  Paul  to  place  matter  in 
hands  of  reliable  and  capable  lawyer. 

"6.35  P.M. 

"NORTHERN  PACIFIC  RAILWAY  CO." 

At  the  time  these  messages  were  exchanged,  the  horses  were 
aboard  appellant 's  cars  in  transit  between  Glendive,  Montana, 
and  Dixon,  North  Dakota.  On  August  22d,  the  following 
telegram  was  sent  by  one  Baird,  appellant's  general  freight 
agent,  to  wit : 

"St.  Paul,  Minn.,  August  22,  1903. 
"Switzler  Bros.,  care  S.  B.  Calderhead,  Walla  Walla,  Wash.: 

"Have  received  telegram  from  Calderhead  regarding  horse 
shipment  from  Kennewick  by  Western  Live  Stock  Co.  While 
still  denying  any  responsibility  in  matter  will  endeavor  to 
help  you  as  far  as  possible.  The  horses  fed  at  Fargo  yester- 
day afternoon.  Have  wired  Patterson  and  you  can  locate 
him  by  wire  in  care  of  agent  Fargo.  Recommend  legal  steps 
be  taken  by  you  bearing  directly  on  this  party,  and  property 
affected.  J.  B.  BAIRD." 

This  telegram  was  followed  on  the  same  day  by  another 
from  said  freight  agent,  as  follows : 

"St.  Paul,  Minn.,  Aug.  22nd,  1903. 
"To  Switzler  Bros.,  care  S.  B.   Calderhead,  Walla  Walla, 
W^ash. : 

"Regarding  Kennewick  shipment  live  stock  for  Western 
Live  Stock  Co.:  Shipment  should  reach  Twin  City  yards, 
near  Minneapolis,  tonight.  Suggest  you  wire  attorneys  here 
to  protect  your  interest.  Howe  &  Taylor,  St.  Paul,  recom- 
mended. J.  B.  BAIRD." 

*^*  When  the  horses  reached  St.  Paul  they  were  there  held 
forty-eight  hours.  The  expense  of  holding  the  same  in  the 
yards  amounted  to  $90  per  day.  The  consignor,  Colcord, 
was  at  St.  Paul,  demanding  the  transfer  and  forwarding  of 
the  stock  to  its  destination.  Appellant  alleges  that  there 
was  due  to  it  at  St.  Paul  for  freight  $2,502.72,  and  for  feed 
charged  $122.50,  a  total  of  $2,625.22,  and  adding  to  this 
the  expense  of  two  days'  feeding  at  St.  Paul  at  $90  per  day, 
the  sum  total  becomes  $2,805.22.  The  evidence  fixed  the 
value  of  the  horses,  at  from  $2,824  to  $3,360.     It  does  not 
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appear  that  respondent,  or  the  firm  of  Switzler  Brothers, 
with  which  he  was  connected,  took  any  proceedings  in  court 
or  made  any  effort  by  means  of  legal  proceedings  to  obtain 
possession  of  said  horses  or  prevent  their  delivery  to  the  con- 
signee. Appellant  having,  in  accordance  with  its  contract  of 
shipment,  delivered  the  horses  to  the  consignee,  respondent 
instituted  this  action  and  obtained  judgment  as  aforesaid. 

It  is  appellant's  contention  that,'  having  received  the  ship- 
ment from  Colcord  and  entered  into  a  contract  to  transport 
and  deliver  the  same  to  the  consignee  indicated,  it  would  not 
be  justified  in  refusing  to  comply  with  the  shipping  agree- 
ment at  the  instance  and  demand  of  a  stranger  to  the  con- 
tract, and  that  the  nature  of  its  duties  as  a  public  carrier 
forbade  that  it  should  be  authorized  or  required  to  act  as 
arbiter  between  the  shipper  or  consignee  on  the  one  hand  and 
such  stranger  asserting  title  or  right  to  possession  of  the 
property  on  the  other;  but  that  said  third  party  should 
have  been  relegated  to  the  courts  where  appropriate  relief 
could  have  been  accorded.  Respondent  urges  that  the  ap- 
pellant, as  bailee,  could  assert  no  right  to,  or  lien  or  claim 
upon,  said  property  as  against  the  rightful  owner  who  had 
been  wrongfully  defrauded  of  the  possession  of  said  horses 
by  the  consignor;  that  its  right  to  the  possession  of  said 
horses  could  not  be  of  any  higher  order  than  that  of  the 
consignor. 

*^°  In  their  briefs,  as  well  as  in  their  oral  arguments,  coun- 
sel for  the  respective  parties  inform  us  that  they  have  been 
unable  to  find  that  the  exact  question  here  involved  has  ever 
been  adjudicated,  excepting  in  the  two  cases  of  Kohn  v. 
Richmond  etc.  R.  Co.,  37  S.  C.  1,  3'4  Am.  St.  Rep.  726,  1& 
S.  E.  376,  24  L.  R.  A.  100,  and  Shellenberg  v.  Fremont  etc. 
R.  Co.,  45  Neb.  487,  50  Am.  St.  Rep.  561,  63  N.  W.  859.  The 
former  of  these  cases  upholds  appellant's  contention.  The  lat- 
ter is  authority  for  respondent's  position.  In  its  decision,  the 
South  Carolina  supreme  court,  among  other  things,  said : 

"It  seems  to  us  that  the  whole  case  turns  upon  the  ques- 
tion whether  a  carrier,  resting  under  very  stringent  obliga- 
tions to  his  bailor,  is  bound  to  assume  the  burden,  where  a 
third  person  makes  a  demand  upon  him  for  goods  intrusted 
to  him  for  transportation,  not  enforced  by  legal  process,  of 
showing,  not  only  that  such  third  person  is  a  rightful  owner, 
but  is  also  entitled  to  the  immediate  possession  of  the  goods. 
It  seems  to  us  that  common  justice  would  require  that  such. 
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burden  should  be  assumed  by  the  claimant,  who  is  most  likely 
to  have  the  means  of  meeting  it,  and  not  upon  the  carrier, 
who  cannot  be  supposed  to  know  anj^thing  about  the  real 
ownership  of  the  goods  and  has  a  right  to  assume  that  the 
person  from  whom  he  received  possession  of  the  goods  was 
such  rightful  owner,  possession  of  personal  property  being 
evidence  of  title. '  * 

Viewing  the  question  from  a  practical  standpoint,  having 
in  mind  the  manner  in  which  railroad  business  is  transacted 
and  the  necessity  for  method  and  system  which  must  obtain, 
we  are  deeply  impressed  with  the  reasoning  of  said  court. 
We  are  unable  to  perceive  any  principle  of  law  applicable 
to  common  carriers  that  would  justify  a  recovery  upon  the 
facts  of  this  case.  Such  a  carrier,  as  a  public  service  cor- 
poration, must  receive,  transport,  and  deliver  freight  with 
safety,  promptness  and  dispatch.  When  a  person  in  the  pos- 
session of  personal  property  presents  the  same  to  such  trans- 
portation company  for  shipment,  upon  the  terms  common  to 
2*®  the  public,  such  carrier,  in  the  absence  of  actual  knowl- 
edge, or  of  the  facts  that  should  readily  lead  to  actual  knowl- 
edge, to  the  contrary,  may  assume  that  the  would-be  shipper  is 
rightfully  in  possession  of  said  property  and  authorized  to 
enter  into  a  legal  contract  for  its  transportation.  Not  only 
may  such  carrier  presume  this  to  be  the  case,  but  it  is  legally 
bound  so  to  do  and  to  receive  such  property  for  shipment. 
Having  so  accepted  and  forwarded  said  property,  it  becomes 
its  duty  to  fulfill  the  contract  of  shipment  made  with  the  con- 
signor. To  deliberately  violate  that  obligation  at  the  request 
or  demand  of  a  third  party  would  be  to  incur  the  risk  of 
damages  for  its  breach — a  hazard  which  the  law  does  not  re- 
quire the  carrier  to  assume.  If,  under  such  circumstances  as 
are  here  presented,  the  transportation  company  was  com- 
pelled to  withhold  the  delivery  of  property  until  the  rights 
of  conflicting  claimants  could  be  adjudicated  by  it,  a  serious 
and  unnecessary  embarrassment  to  the  business  would  be 
entailed,  without  adequate  corresponding  advantages. 

Suppose,  in  the  case  at  bar,  the  railway  company  had  with- 
held the  horses  and  undertaken  a  hearing  upon  the  issue  of 
fraud  suggested,  and  upon  the  question  of  who  was  entitled 
to  the  delivery,  would  its  decision  have  been  binding  upon  the 
shipper  or  consignee?  Assuredly  not.  He  could  have  gone 
into  court,  if  -the  horses  were  not  delivered  to  him,  and  in  such 
an  action  the  "adjudication"  by  the  company  would  consti- 
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tute  no  defense  or  protection.  The  nature  of  the  duties  of 
a  common  carrier  are  inconsistent  with  the  idea  that  it  must, 
at  its  peril,  assume  the  role  of  arbiter  of  title  as  between 
consignors  or  consignees,  and  third  parties  who  may  inter- 
pose demands  for  property  in  transitu.  If  respondent's  con- 
tention were  the  law,  no  one  would  be  able  to  compel  a  rail- 
way company  to  accept  freight  until  he  had  made  conclusive 
proof  of  ownership  or  right  of  possession.  If  actual  pos- 
session and  apparent  ownership  of  an  intending  shipper,  in 
the  absence  of  actual  knowledge  by  the  carrier  of  such  con- 
signor's ^^'^  want  of  right  in  the  property,  is  sufficient  to  com- 
pel the  company  to  accept  personal  property  for  transporta- 
tion, it  would  seem  that  every  consideration  of  fairness  and 
public  policy  would  allow  such  possession  and  apparent  owner- 
ship to  justify  the  carrier  in  completing  the  contract  of  trans- 
portation and  delivery.  The  duties  and  obligations  of  a  com- 
mon carrier  to  the  public  constitute  an  element  and  consid- 
eration not  involved  when  the  bailee  is  not  a  public  service 
corporation.  Where  the  bailee  is  a  private  person  or  corpora- 
tion, upon  whom  no  public  or  quasi-public  service  or  obliga- 
tion is  imposed,  any  controversy  regarding  the  ownership, 
management  or  possession  of  a  given  bailment  is  ordinarily 
a  matter  in  which  the  public  has  no  interest.  But  the  man- 
ner in  which  a  railway  company  transacts  its  transportation 
business  is  a  matter  of  concern  to  the  public,  and  its  dealing 
with  any  given  shipment  is  controlled  not  merely  by  con- 
siderations affecting  itself  and  the  particular  persons  owning, 
or  claiming  an  interest  in,  said  property,  but  regard  must 
also  be  had  to  such  methods  and  system  as  the  requirements 
of  the  public  impose.  It  being  concededly  the  duty  of  the 
common  carrier  to  receive  and  safely  and  promptly  transport 
property  tendered  for  shipment,  it  would  seem  evident  that 
such  duty  could  be  obviated,  by  a  stranger  to  the  shipment 
contract,  only,  if  at  all,  under  extraordinary  conditions  and 
for  very  urgent  reasons. 

This  obligation  is  somewhat  akin  to  that  imposed  upon 
certain  public  officers.  For  instance,  the  county  auditor  is 
required  to  file  and  record  any  deed  of  conveyance  executed 
in  due  form  when  the  proper  fee  is  paid.  Suppose  a  deed 
in  regular  form  were  by  some  person  presented  for  record, 
and  the  fee  paid,  but  before  the  actual  filing,  indexing  or 
recording,  another  person  should  appear  and  inform^the 
Am.  St.  Eep.,  VoL  122—57 
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county  auditor  that  the  deed  had  been  obtained  fraudulently 
and  demand  that  it  be  not  filed,  indexed  or  recorded — would 
the  auditor  be  justified  in  complying  with  said  demand  ?  Sup- 
pose **®  the  auditor  did  not  comply  with  said  demand,  but 
filed,  indexed  and  recorded  said  deed  in  the  usual  manner, 
and  it  was  subsequently  established  that  said  deed  was  obtained 
fraudulently,  would  the  auditor  be  liable  for  damages  oc- 
casioned by  the  filing,  indexing  and  recording  of  said  deed 
after  being  told  of  the  facts  and  requested  not  to  so  do? 
"We  think  not.  The  auditor  would  not  be  the  tribunal  charged 
with  the  duty  of  determining  such  questions  concerning  deeds 
tendered  in  the  usual  manner  for  record.  He  could  properly 
assert  that  the  law  neither  invested  him  with  that  power  nor 
burdened  him  with  that  obligation.  So  with  a  carrier.  The 
franchise  which  it  has  from  the  government  accords  it  those 
powers,  and  imposes  those  obligations,  that  are  necessary  to, 
and  compatible  with,  the  paramount  purpose  of  its  exist- 
ence— the  transportation  of  persons  and  property  with  safety 
and  dispatch.  But  the  determination  of  property  rights  and 
controversies,  at  the  instance  of  persons  not  parties  to  its 
contracts  and  dealings,  is  a  function  which  is  not  intrusted 
to,  nor  imposed  upon,  such  corporations,  but  is  reserved  to 
the  courts. 

In  this  case  the  respondent  had  ample  time  to  apply  to  the 
courts  for  appropriate  relief.  Had  the  company,  when  the 
demand  was  first  made,  voluntarily  delivered  the  property 
to  the  consignor  or  consignee,  without  respondent  being 
given  any  opportunity  to  begin  legal  proceedings,  it  is  pos- 
sible a  different  view  might  be  entertained,  although  as  to 
this  we  expressly  decline  to  venture  an  opinion;  but  in  the 
light  of  the  suggestions  made  in  the  telegrams  by  appellant 
to  respondent  relative  to  taking  legal  proceedings,  and  the 
ample  time  afforded  for  so  doing,  we  can  find  no  ground  upon 
which  to  base  liability. 

The  judgment  of  the  honorable  superior  court  is  reversed, 
and  the  case  remanded  with  instructions  to  dismiss  the  action. 

Hadley,  Crow  and  Rudkin,  JJ.,  concur. 

Fullerton,  J.,  concurs  in  the  result. 

Mount,  C.  J.,  and  Dunbar,  J.,  took  no  part. 

For  Authorities  upon  the  question  decided  in  the  principal  case, 
■ee  Shellenberg  v.  Fremont  etc.  E.  E.  Co.,  45  Neb.  487,  50  Am,  St. 
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Eep.  561;  Kohn  v.  Richmond  etc.  R.  R.  Co.,  37  S.  C.  1,  34  Am.  St.  Rep. 
726.  If  one  not  the  owner  of  property  delivers  it  to  a  carrier  for 
shipment,  the  true  owner  may,  while  the  property  is  in  the  posses- 
sion of  the  carrier,  demand  and  reclaim  it:  Georgia  E.  B.  etc.  Co.  v. 
Haas,  127  Ga.  187,  119  Am.  St.  Rep.  327. 


SHORTALL  v.  PUGET  SOUND  BRIDGE  AND  DREDG- 
ING COMPANY. 

[45  Wash.  290,  88  Pac.  212.] 

CONSTITUTIONAL  LAW— Title  of  Statute.— The  title  of  an 
act  entitled  "An  act  to  provide  for  the  payment  of  wages  of  labor 
in  lawful  money  of  the  United  States  and  to  punish  violations  of  the 
same"  is  broad  enough  to  include  a  clause  prescribing  the  time  when 
such  wages  become  due  and  payable,     (p.  902.) 

CONSTITUTIONAL  LAW— Title  of  Statute.— The  title  of  an 
act,  to  make  it  valid,  need  not  be  an  index  thereof,  and  it  is  suffi- 
cient if  it  so  indicates  its  subject  and  scope  as  to  put  a  person  of 
ordinary  intelligence  upon  notice  and  inquiry  as  to  its  provision, 
(p.  902.) 

CONSTITUTIONAL  LAW— Time  of  Payment  of  Wages. — A 
statute  making  the  wages  earned  by  laborers  payable  whenever  the 
laborer  ceases  work,  whether  of  his  own  volition  or  because  he  is 
discharged  by  his  employer,  is  neither  opposed  to  sound  public  policy, 
nor  unconstitutional  as  a  deprivation  of  liberty  or  property  without 
due  process  of  law.     (p.  902.) 

Ballinger,  Ronald,  Battle  &  Tennant,  for  the  appellant. 

D.  Q.  Wooten,  for  the  respondent. 

2»*  FULLERTON,  J.  This  is  an  action  brought  by  the  re- 
spondent, who  was  plaintiff  below,  to  recover  of  the  appellant 
the  sum  of  twenty-one  dollars  and  thirty-six  cents  claimed  to 
be  due  as  wages.  The  facts  were  stipulated,  and  are  in  sub- 
stance these:  The  appellant  is  a  corporation  of  the  state  of 
Nevada,  authorized  to  do  business  in  the  state  of  Washington, 
and  engaged  in  business  at  Bremerton.  On  August  31,  1905, 
it  employed  the  respondent  as  a  laborer,  at  a  stipulated  wage, 
taking  from  him  a  written  promise  in  the  following  words: 

"Know  all  men  by  these  presents,  that  the  undersigned, 
in  accepting  employment  from  the  Puget  Sound  Bridge  and 
Dredging  Company,  a  corporation  of  the  state  of  Nevada, 
agrees  to  be  bound  by  the  rules  governing  the  employes  of 
said  company  in  every  respect,  and  specifically  agrees  to  be 
bound  by  the  rules  in  regard  to  payment  for  wages ; 
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"To  wit:  That  payment  for  labor  performed  in  one  month 
shall  be  made  on  the  regular  pay-day,  the  15th  of  the  month 
following,  unless  in  case  of  being  discharged,  or  laid  off  on 
completion  of  work  on  hand,  in  which  case  I  agree  to  wait 
for  payment  until  reports  can  be  made  to  the  office,  of  time 
employed  and  rate  of  payment,  when  the  said  Puget  Sound 
Bridge  and  Dredging  Company  agree  to  make  payment  within 
ten  days  thereafter  in  full  for  services  rendered. 

"Every  employe  injured  while  in  the  performance  of  his 
duties  will  be  entitled  to  medical  attendance  for  which  a  hos- 
pital fee  of  $1.00  per  month  will  be  deducted  from  the  wages 
of  such  employe. 

*  *  Further  and  more  specifically,  the  undersigned  agrees  not 
to  leave"  the  employ  of  the  said  Puget  Sound  Bridge  and 
Dredging  Company  except  upon  due  notice  to  them,  and 
upon  voluntarily  leaving  their  employ  agrees  to  await  pay- 
ment ^®^  of  wages  until  the  fifteenth  of  the  following  month, 
as  aforesaid. 

"Dated  at  Bremerton  this  31st  day  of  August,  1905. 

"JOHN  SHORT  ALL." 

The  respondent  continued  in  the  employ  of  the  appellant 
from  the  date  of  the  execution  of  the  writing  up  to  and  in- 
cluding October  15,  1905,  voluntarily  quitting  such  employ- 
ment on  the  morning  of  the  next  day.  He  had  been  paid  at 
that  time  in  full  for  all  of  his  earnings  prior  to  October  1, 
1905,  leaving  unpaid  only  the  amount  earned  by  him  be- 
tween the  1st  and  the  16th  of  that  month.  This  sum,  it  is 
agreed,  amounted,  after  making  all  proper  deductions,  to 
twenty-one  dollars  and  thirty-six  cents.  On  quitting  the  ap- 
pellant's employment,  the  respondent  demanded  immediate 
payment  of  this  sum,  but  was  refused  on  the  ground  that  it 
was  not  due  and  payable,  under  the  terms  of  the  contract, 
until  November  15,  1905.  The  action  was  begun  on  October 
18,  1905,  two  days  after  the  respondent  quit  the  services  of 
the  appellant.  The  respondent  bases  his  right  to  recover  on 
the  act  approved  February  2,  1888,  and  the  act  amendatory 
thereof,  approved  March  9,  1905.  The  appellant  concedes  that 
these  acts,  if  valid,  allow  a  recovery  on  the  part  of  the  re- 
spondent, but  he  contends  that  they  are  void,  because  being  in 
contravention  of  both  the  state  and  federal  constitutions. 

The  act  of  February  2,  1888,  was  entitled  "An  act  to 
provide  for  the  payment  of  wages  of  labor  in  the  lawful 
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money  of  the  United  States  and  to  punish  violation  of  the 
same."     The  first  section  thereof  reads  as  follows: 

"That  it  shall  not  be  lawful  for  any  corporation,  person, 
or  firm  engaged  in  manufacturing  of  any  kind  in  this  terri- 
tory, mining,  railroading,  constructing  railroads,  or  any 
business  or  enterprise  of  whatsoever  kind  in  this  territory, 
to  issue,  pay  out  or  circulate  for  payment  of  wages  of  any 
labor,  any  order,  check,  memorandum,  token  or  evidence  of 
indebtedness,  payable  in  whole  or  in  part  otherwise  than  in 
lawful  money  of  the  United  States,  unless  the  same  is  ne- 
gotiable and  redeemable  at  its  face  value,  without  discount, 
^*^  in  cash  or  [on]  demand,  at  the  store  or  other  place  of 
business  of  such  firm,  person  or  corporation  when  the  same 
issued,  and  the  person  who,  or  company  which  may  issue  any 
such  order,  check,  memorandum,  token  or  other  evidence  of 
indebtedness  shall  upon  presentation  and  demand  redeem  the 
same  in  lawful  money  of  the  United  States":  Laws  1888,  p. 
234. 

The  amendatory  act  was  entitled:  "An  act  amending  sec- 
tion 1  of  an  act  entitled,  'An  act  to  provide  for  the  payment 
of  wages  of  labor  in  lawful  money  of  the  United  States  and 
to  punish  violations  of  the  same, '  approved  February  2,  1888, 
being  section  3305  of  Ballinger's  Annotated  Codes  and  Stat- 
utes of  the  state  of  Washington."  It  amended  the  section 
above  quoted  so  as  to  make  the  same  read  as  follows: 

"Section  1.  That  it  shall  not  be  lawful  for  any  corpora- 
tion, person  or  firm  engaged  in  manufacturing  of  any  kind 
in  this  state,  mining,  railroading,  constructing  railroads,  or 
any  business  or  enterprise  of  whatsoever  kind  in  this  state, 
to  issue,  pay  out  or  circulate  for  payment  of  wages  of  any 
labor,  any  order,  check,  memorandum,  token  or  evidence  of 
indebtedness,  payable  in  whole  or  in  part  otherwise  than  in 
lawful  money  of  the  United  States  unless  the  same  is  ne- 
gotiable and  redeemable  at  its  face  value,  without  discount, 
in  cash  or  on  demand,  at  the  store  or  other  place  of  business 
of  such  firm,  person,  or  corporation  when  the  same  is  issued, 
and  the  person  who,  or  company  which  may  issue  any  such 
order,  check,  memorandum,  token  or  other  evidence  of  in- 
debtedness shall  upon  presentation  and  demand  redeem  the 
same  in  lawful  money  of  the  United  States.  And  when  any 
laborer  performing  work  or  labor  as  above  shall  cease  to 
work,  whether  by  discharge  or  by  voluntary  withdrawal,  the 
wages  due  shall  be  forthwith  paid  either  in  cash  or  by  order 
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redeemable  in  cash  at  its  face  value  on  presentment  at  bank, 
store,  commissary,  or  other  place  in  the  county  where  the 
labor  was  performed:  Provided,  Such  order  may  be  given 
payable  in  another  county  when  the  place  of  employment  is 
more  convenient  of  access  to  the  employe":  Laws  1905,  p. 
219. 

The  amendment  consisted,  it  will  be  observed,  of  the  addi- 
tion to  the  original  section  of  the  clause  making  the  wages 
^^*  earned  by  laborers  under  the  recited  conditions  payable 
whenever  the  laborer  ceased  work,  whether  of  his  own  volition, 
or  because  discharged  by  his  employer.  The  respondent's 
right  of  recovery  is  dependent  upon  this  amendment,  and 
against  its  validity  the  appellant  makes  two  contentions: 
1.  That  the  title  of  the  amendatory  act  is  not  broad  enough 
to  include  the  subject  matter  of  the  amendment ;  and  2.  That 
the  act  as  amended  violates  that  provision  of  the  constitution 
which  provides  that,  "No  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law,"  and  the 
similar  provision  contained  in  the  fourteenth  amendment  of 
the  federal  constitution. 

On  the  first  question  it  is  the  contention  of  the  appellant 
that  the  title  of  the  act,  while  sufficient  to  cover  an  enact- 
ment prescribing  the  medium  in  which  the  wages  of  laborers 
must  be  paid,  is  insufficient  to  cover  an  enactment  prescribing 
the  time  when  such  wages  become  due  and  payable.  But  it 
seems  to  us  that  the  subject  matter  of  the  amendment  is 
fairly  within  the  title.  The  court  has  uniformly  held  that 
the  title  need  not  be  an  index  of  the  act,  but  is  sufficient  if 
it  so  indicates  its  substance  and  scope  as  to  put  a  person 
of  ordinary  intelligence  upon  notice  and  inquiry  as  to  its 
provisions:  State  v.  Graham,  34  Wash.  81,  74  Pac.  1058; 
State  V.  Nichols,  38  Wash.  309,  80  Pac.  462 ;  Weed  v.  Goodwin, 
36  Wash.  31,  78  Pac.  36;  State  v.  Fraternal  Knights  and 
Ladies,  35  Wash.  338,  77  Pac.  500 ;  State  v.  Scott,  32  Wash. 
279,  73  Pac.  365.  We  think  the  title  sufficiently  broad  to 
bring  the  act  within  the  rule  announced  in  these  cases. 

The  second  contention  is  that  the  act  in  question  is  unsup- 
ported by  any  principle  of  public  policy.  But  we  think  the 
practice,  pursued  by  certain  employers  of  labor,  of  paying 
the  wages  of  their  employes  in  orders  drawn  upon  stores  re- 
deemable in  commodities  other  than  lawful  money  of  the 
United  States,  and^of  postponing  the  day  of  payment  until 
long  after  the  wages  were  earned,  was  a  real  evil,  operating  to 
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^^'^  the  detriment  of  the  wage  earner,  and  consequently  to  the 
detriment  of  the  state.  As  such  the  practices  were  subject 
to  correction  by  the  legislature,  and  its  act  in  that  regard 
was  well  within  the  rules  of  sound  public  policy. 

Acts  of  this  nature  have  been  passed  by  the  majority  of 
the  states  of  the  Union,  and  are  supported  by  the  great  weight 
of  the  decisions  of  the  state  courts  and  by  the  supreme  court 
of  the  United  States:  5  Industrial  Commission  Reports  (1900), 
p.  55  et  seq. ;  Shaffer  v.  Union  Min.  Co.,  55  Md.  74 ;  Hancock 
V.  Yaden,  121  Ind.  366,  16  Am.  St.  Rep.  396,  23  N.  E.  253, 
6  L.  R.  A.  576;  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  802, 
15  S.  E.  1000,  17  L.  R.  A.  385 ;  State  v.  Brown  &  Sharpe  Mfg. 
Co.,  18  R.  I.  16,  25  Atl.  246,  17  L.  R.  A.  856 ;  St.  Louis  etc. 
R.  Co.  V.  Paul,  64  Ark.  83,  62  Am.  St.  Rep.  154,  40  S.  W.  705, 
37  L.  R.  A.  504;  In  re  Scrip  Bill,  23  Colo.  504,  48  Pac.  512; 
Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  421,  76  Am.  St. 
Rep.  682,  53  S.  W.  955,  56  L.  R.  A.  316 ;  Opinion  of  the  Jus- 
tices, 163  Mass.  589,  40  N.  E.  713,  28  L.  R.  A.  344;  Avent 
Beattyville  Coal  Co.  v.  Commonwealth,  96  Ky.  218,  28  S.  W. 
502,  28  L.  R.  A.  273 ;  St.  Louis  etc.  R.  Co.  v.  Paul,  173  U.  S. 
404,  19  Sup.  Ct.  Rep.  419,  43  L.  ed.  746 ;  Knoxville  Iron  Co. 
V.  Harbison,  183  U.  S.  13,  22  Sup.  Ct.  Rep.  1,  46  L.  ed.  55. 

We  conclude  therefore  that  the  act  in  question  is  not  uncon- 
stitutional on  either  ground  stated.  The  judgment  appealed 
from  will  stand  affirmed. 

Mount,  C.  J.,  Crow,  Dunbar  and  Hadley,  JJ.,  concur. 

ROOT,  J.,  Concurring  Specially.  I  deem  the  statute  con- 
stitutional; but  think  it  well  to  say  that  this  does  not  mean 
that  it  applies  to  a  contract  such  as  these  parties  had,  by 
the  express  terms  of  which  the  wages  did  not  become  "due" 
until  several  days  after  respondent's  withdrawal.  The  sum 
involved  herein  being  below  the  jurisdictional  amount,  we 
cannot  pass  upon  the  application  of  the  statute  to  this  con- 
tract. 
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I.    Introductory. 

Legislation  which  regulates  either  the  mode  or  time  of  payment  of 
■wages  generally  also  prohibits  the  making  of  any  contracts  by  the  par- 
ties affected  which  would  tend  to  defeat  the  purpose  of  the  act.  If 
such  legislation  is  in  contravention  of  the  constitutional  guaranty 
that  no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law,  it  would,  of  course,  be  invalid.  And  while 
there  are  other  grounds  upon  which  constitutional  questions  arise 
in  connection  with  such  legislation,  still  a  much  clearer  insight  of 
the  topic  to  be  discussed  in  this  note  will  be  obtained  if  we  un- 
derstand fully  at  the  outset  what  judicial  interpretation  should  be 
placed  on  the  terms  "liberty"  and  "due  process  of  law"  as  used  in 
the  constitution.  Generally  speaking,  the  word  "liberty"  unques- 
tionably carries  with  it  the  right  to  use  one's  faculties  in  all  law- 
ful ways,  and  the  right  of  contract  is  certainly  an  inherent  part 
of  the  right  of  liberty.  But  this  right  of  liberty  as  guaranteed  by 
the  constitution  ig  not  unlimited,  but  may  be  abridged,  or  even  dis- 
pensed with  altogether,  for  the  constitution  only  guarantees  that 
no  one  shall  be  deprived  of  it  "without  due  process  of  law,"  neces- 
sarily implying  that  such  deprivation  may  be  rightfully  accomplished. 
Commenting  on  what  interpretation  should  be  placed  on  the  word 
"liberty"  as  used  in  the  federal  constitution,  with  reference  to 
legislative  restrictions  upon  the  right  of  contract,  Mr.  Justice 
Brewer,  in  Frisbie  v.  United  States,  157  U.  S.  160,  15  Sup.  Ct.  Kep. 
586,  39  L.  ed.  657,  said:  "While  it  may  be  conceded  that,  generally 
speaking,  among  the  inalienable  rights  of  a  citizen  is  that  of  the 
liberty  of  contract,  yet  such  liberty  is  not  absolute  and  universal- 
It  is  within  the  admitted  power  of  government  to  restrain  some  in- 
dividuals from  all  contracts,  as  well  as  all  individuals  from  some 
contracts.  It  may  deny  to  all  the  right  to  contract  for  the  salo 
of  lottery  tickets;  to  the  minor  the  right  to  assume  any  obliga- 
tions, except  for  the  necessaries  of  existence,  to  the  common  carrier 
the  power  to  make  any  contract,  relieving  himself  from  negligence; 
and,  indeed,  may  restrain  all  engaged  in  any  employment  from  any 
contract  in  the  course  of  that  employment  which  is  against  public 
policy.  The  possession  of  this  power  by  government  in  no  manner 
conflicts  with  the  proposition  that,  generally  speaking,  every  citi- 
zen has  a  right  freely  to  contract  for  the  price  of  his  labor,  ser- 
vices or  property.'"'  But  while  we  thus  see  that  the  right  to  fully 
contract  can  be  abridged,  or  even  destroyed,  this  deprivation  can 
only  be  effected  by  "due  process  of  law."  What,  then,  is  "due 
process  of  law"t  In  some  of  the  state  constitutions  the  words 
"law  of  the  land"  have  been  inserted  as  synonymous  with,  and  in 
lieu  of,  the  phrase  "due  process  of  law"  as  used  in  the  federal  con- 
stitution. But  as  the  laws  are  constantly  changing,  no  definition 
that  may  at  all  times  c»me  within  this  expression  or  fall  without  it 
can  be  given.     The  great  difficulty  in  defining  "due  process  of  law"' 


Jan.  1907.]     Shobtall  v.  Puget  Sound  etc.  Co.  905 

was  recognized  by  Mr.  Justice  Miller  of  the  supreme  court  of  the 
United  States,  when  he  said  in  Davidson  v.  New  Orleans,  96  U. 
8.  97,  24  L.  ed.  616:  "There  is  wisdom,  we  think,  in  the  ascertain- 
ing of  the  intent  and  application  of  such  an  important  phrase  in  the 
federal  constitution  by  the  gradual  process  of  judicial  inclusion  and 
exclusion  as  the  cases  presented  for  decision  shall  require,  with  the 
reasoning  on  which  such  decisions  may  be  founded" — and  this  view 
was  acted  upon  by  the  same  court  in  the  later  case  of  Holden  v. 
Hardy,  169  U.  S.  366,  18  Sup.  Ct.  Eep.  383,  42  L.  ed.  780. 

"  'Due  process  of  law'  is  the  application  of  the  law  as  it  exists  in 
the  fair  and  regular  course  of  administrative  procedure":  Slaughter 
House  cases,  16  Wall.  (U.  S.)   127,  21  L.  ed.  425. 

"As  to  the  words  from  Magna  Charter  incorporated  into  the  con- 
stitution of  Maryland,  after  volumes  spoken  and  written  with  a  view 
to  their  exposition,  the  good  sense  of  mankind  has  at  length  settled 
down  to  this:  That  they  were  intended  to  secure  the  individual  from 
the  arbitrary  exercise  of  the  powers  of  government,  unrestrained  by 
the  established  principles  of  private  rights  and  distributive  justice": 
Bank  of  Columbia  v.  Okely,  4  Wheat.  (U,  S.)  235,  4  L.  ed.  559. 
"Due  process  of  law  is  process  due  according  to  'the  law  of  the  land.* 
This  process  in  the  states  is  regulated  by  the  law  of  the  8.tate": 
Walker  v.  Sauvinet,  92  U.  S.  93,  23  L.  ed.  678.  "Law  in  its  regu- 
lar course  of  administration  through  courts  of  justice  is  due  process, 
and  when  secured  by  a  law  of  a  state,  the  constitutional  requisition 
is  satisfied  (2  Kent's  Commentaries,  13);  and  due  process  is  so 
secured  by  laws  operating  on  all  alike,  and  not  subjecting  the  in- 
dividual to  arbitrary  exercise  of  the  powers  of  government  unre- 
strained by  the  established  principles  of  private  rights  and  distribu- 
tive justice":  Caldwell  v.  Texas,  137  U.  S.  692,  11  Sup.  Ct.  Eep.  224, 
34  L.  ed  816. 

n.  Constitutionality — General  Observations. 
Having  seen  that  legislation  which  prescribes  the  method  and 
time  of  payment  of  wages  carries  with  it  a  deprivation  of  the  right 
of  both  employer  and  employ^  jto  freely  contract  respecting  the 
terms  of  employment,  the  question  whether  such  legislation  is  or  is 
not  violative  of  any  constitutional  right  is  one  which  affects  a  very 
large  number  of  American  citizens.  In  England  as  early  as  the 
fourteenth  century,  laws  existed  prohibiting  the  payment  of  wages, 
in  certain  trades,  in  anything  but  lawful  money  of  the  realm.  In 
1831  all  of  these  different  laws  were  consolidated  into  what  is  known 
as  the  Truck  act,  embracing  nearly  all  classes  of  trades.  No  ques- 
tion of  the  constitutionality  of  the  Truck  act  exists,  of  course,  in 
England,  but  the  history  of  such  acts  in  that  country  show  that 
the  great  body  of  employes  were  considered  at  a  disadvantage  in 
dealing  with  their  empV-ers  respecting  their  wages,  and  the  regu- 
lation of  payment  of  wages  was  considered  a  matter  of  public  policy 
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which  demanded  Jegislation.  It  has  become  common  in  the  United 
States  for  many  large  employers  of  labor  to  keep  general  stores  at  or 
near  the  place  where  their  employes  are  engaged,  and  the  habit  of  pay- 
ing them  in  whole  or  in  part  in  merchandise  has  become  quite  gen- 
eral. If  an  employer  can  arbitrarily  postpone  the  date  of  payment 
of  wages,  the  employ§  in  many  cases  might  be  forced  to  accept 
the  opportunity  offered  by  the  employer  to  supply  his  needs  at  the 
employer's  store,  and  if  the  prices  of  the  commodities  thus  offered 
should  be  exorbitant,  the  employe  would  undoubtedly  be  over-reached 
and  the  necessity  of  restrictive  laws  would  seem  demanded  by  pub- 
lic policy.  But  notwithstanding  that  there  has  been  much  legisla- 
tion in  the  states,  both  prohibitory  and  penal,  relative  to  this  mat- 
ter, there  is  great  lack  of  harmony  among  the  decisions.  True  but 
few  of  the  cases  deny  specifically  the  power  of  the  legislature  to 
pass  acts  compelling  payment  of  wages  due  employes  in  lawful  money 
only,  but  base  their  opposition  to  such  acts  upon  the  ground  that 
they  are  discriminative  or  class  legislation;  yet  in  most  of  these 
cases  the  language  is  broad  enough  to  include  the  doctrine  that 
such  legislation  is  an  arbitrary  interference  with  the  right  of  con- 
tract, and  repugnant  to  the  constitutional  guaranty  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law.  Some  of  the  cases  too  draw  a  distinction  between  the  validity 
of  such  acts  as  applied  to  corporations  only,  holding  that  they  may 
be  valid  as  to  corporations,  though  invalid  as  to  individuals,  for  the 
reason  that  a  corporation  has  no  inherent  natural  rights  like  a  citi- 
zen, but  accepts  its  charter  with  reservation  of  the  state's  right  to 
alter  or  amend,  and  that  statutes  of  the  kind  under  consideration  fall 
within  the  reserved  right  of  the  state  to  alter  or  amend.  The  con- 
struction and  effect  which  the  courts  have  placed  upon  statutes  of 
the  kind  we  are  discussing  can  best  be  understood  by  an  examination 
of  the  individual  cases  where  such  statutes  were  under  review,  and 
the  following  illustrations  will  show  how  statutes  both  as  to  mode 
of  payment  and  time  of  payment  have  been  construed  and  the  grounds 
assigned  by  the  different  courts  for  the  conclusions  reached. 

m.  Illustrations, 
a.  Method  of  Payment. — In  Ee  House  Bill  No.  147,  23  Colo.  504, 
48  Pac.  512,  the  supreme  court  was  requested  to  inform  the  legisla- 
ture whether  a  proposed  act  prohibiting  employers  from  issuing  to 
employes  in  payment  of  wages  scrip  or  orders  redeemable  in  goods 
at  exorbitant  prices  could  properly  be  enacted  under  the  police 
power  of  the  state.  The  court  was  of  opinion  that  it  could,  but 
based  their  opinion  expressly  upon  the  ground  that  such  legislation 
could  be  enacted  when  necessary  to  prevent  oppression  and  fraud,  and 
for  the  protection  of  classes  of  individuals  from  unconscionable  deal- 
ings. In  Millett  v,  J>eople,  117  111.  294,  57  Am.  Eep.  869,  7  N.  E. 
631,  it  is  held  that  it  was  not  competent  under  the  constitution  for 
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the  general  assembly  to  provide  that  the  operators  of  coal  mines 
ahould  bear  burdens  not  imposed  on  other  owners  of  property  or 
employers  of  labor,  and  prohibit  them  from  making  contracts  which 
it  was  competent  for  other  owners  of  property  to  make.  And  fol- 
lowing the  ruling  in  this  case,  an  act  making  it  unlawful  for  any 
person,  company,  corporation,  or  association,  now  engaged  or  here- 
after to  be  engaged  in  "any  mining  or  manufacturing  business"  to 
engage  in  or  be  interested  in  keeping  a  truck  store,  or  controlling 
any  store,  shops,  or  scheme  for  furnishing  supplies  to  him,  its  or 
their  employes,  was  declared  unconstitutional  as  being  class  legisla- 
tion: Frorer  v.  People,  141  111.  171,  31  N.  E.  395,  16  L.  E.  A.  492, 
An  interesting  case  which  involved  the  right  of  an  employe  to  waive 
either  the  mode  or  time  of  payment  of  his  wages  as  fixed  by  stat- 
ute, is  that  of  Hancock  v.  Yaden,  121  Ind.  366,  16  Am.  St.  Eep. 
396,  23  N.  E.  253,  6  L.  E,  A.  576.  In  this  case  an  employe  sued  to 
recover  wages  for  work  as  a  miner  in  defendant's  coal  mine.  Under 
the  statute,  the  wages  of  miners  and  certain  others  should  be  paid 
at  least  every  two  weeks  in  lawful  money,  and  prohibited  contracts 
of  waiver.  The  answer  admitted  the  rendition  of  the  service,  but 
pleaded  that  the  services  were  rendered  under  a  contract  whereby 
the  miner  agreed  to  accept  his  pay  or  any  part  thereof  at  the  option 
of  defendants  in  merchandise  at  their  store  near  the  coal  mines,  and 
waiving  his  right  to  be  paid  every  two  -weeks  in  lawful  money — and 
that  he  had  been  so  paid.  Speaking  of  the  invalidity  of  the  con- 
tract pleaded  by  the  defendant,  the  court  said:  "It  is  a  fundamental 
principle  that  every  member  of  society  surrenders  something  of  his 
absolute  and  natural  rights  in  all  organized  states.  Without  some 
yielding  of  absolute  rights,  civil  government  would  be  impossible. 
'But  every  man,'  says  Blackstone,  'when  he  enters  into  society 
gives  up  a  part  of  his  natural  liberty.'  'Property  and  law,'  as 
Bentham  says,  'are  bom  and  must  die  together,'  The  right  to  dis- 
pose of  property  or  labor  is  a  right  not  wholly  surrendered  by  the 
citizen,  nor  yet  entirely  beyond  control  by  the  legislature  of  the 
state.  The  right  to  contract  is  an  incident  of  this  jus  disponendi. 
But  the  right  to  contract  is  not,  and  never  has  been,  in  any  coun- 
try where,  as  in  ours,  the  common  law  prevails,  and  constitutes  the 
source  of  all  civil  law,  entirely  beyond  legislative  control.  The  stat- 
ute of  frauds  enables  contracting  parties  to  avoid  contracts  not  in 
writing.  The  law  declares  that  payment  in  part  of  an  ascertained 
debt  shall  not  extinguish  it,  although  the  parties  agree  that  it  shall 
do  so.  A  party  will  not  be  allowed  to  contract  to  waive  the  bene- 
fit of  homestead,  or  exemption  laws.  A  debtor  cannot  waive  stay  of 
execution  by  contract.  By  the  English  law,  a  seaman  cannot,  by  con- 
tract, waive  his  right  of  wages.  Parties  cannot  by  contract  bind  them- 
selves in  advance  not  to  resort  to  the  courts  for  the  redress  of 
wrongs.  A  contract  providing  that  a  party  shall  not  remove  a  case 
to  the  federal  court  u  void.    A  party  will  not  be  allowed  to  con- 
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tract,  without  limitation,  that  he  will  not  engage  in  a  particular  busi- 
ness."  In  regard  to  the  defense  that  the  act  under  review  was 
invalid  because  it  embraced  only  certain  classes  and  was  therefore 
discriminative  the  court  continued:  "The  provision  of  the  statute  to 
which  our  decision  is  directed  operates  upon  all  members  of  the 
classes  it  enumerates.  It  neither  confers  special  privileges,  nor 
makes  unjust  discriminations.  All  who  are  members  of  the  classes 
named  are  entitled  to  its  benefits  or  subjected  to  its  burdens.  It  is 
open  to  every  citizen  to  become  a  member  of  any  of  the  classes  desig- 
nated, and  the  privileges  conferred  belong  on  equal  terms  to  all. 
....  It  may,  it  is  true,  in  its"  practical  operation,  especially  bene- 
fit the  wage  earner,  but  that  is  no  fault.  At  all  events,  the  fault 
is  not  such  a  generous  one,  as  to  compel  the  courts  to  strike  it 
down.  It  fixes  no  price  upon  any  man's  labor.  It  leaves  the  parties 
to  do  that,  but  it  does  require  to  refrain  from  contracting  before 
the  relation  of  employer  and  employ^  begins  for  payment  in  any- 
thing except  the  lawful  money  of  the  United  States."  In  Shaffer 
V.  Union  Mining  Co.,  55  Md.  74,  a  statute  prohibiting  a  mining  cor- 
poration from  paying  its  employes  otherwise  than  in  money  and  for- 
bidding it  from  contracting  with  its  employes  for  payment  in  any- 
thing else  was  upheld.  And  it  was  further  held  competent  for  the 
legislature  as  one  of  the  means  of  securing  observance  of  such  law 
to  prohibit  such  mining  company  from  the  right  of  setoff  (in  a 
suit  for  wages),  for  goods  sold  employes  in  contravention  of  the  act. 
But  the  decision  is  based  entirely  on  the  ground  that  the  corpora- 
tion accepted  its  charter  with  reservation  of  the  right  of  the  state 
to  alter  or  amend  the  corporation  having  no  inherent  natural  right 
like  a  citizen.  Said  Irving,  J.:  "It  being  conceded  that  the  legis- 
lature, when  it  incorporated  the  Union  Mining  Company,  reserved 
the  right  to  alter  or  amend  its  charter  at  pleasure,  there  can  be  no 
doubt  that  the  legislature  could  enact  a  law  prohibiting  the  corpora- 
tion from  paying  its  employes  otherwise  than  in  money,  and  that 
it  could  forbid  the  corporation  from  making  contracts  with  them 
for  payment  in  anything  but  money.  It  was  also  entirely  compe- 
tent for  the  legislature,  as  one  of  the  means  of  securing  observance 
of  the  law,  to  withdraw  from  the  appellees  the  right  of  setoff  (in  a 
«uit  against  them  for  wages),  for  goods  sold  their  employes  in  contra- 
vention of  the  act,  or  for  any  claim  prohibited  by  the  act.  The  ac- 
ceptance of  the .  corporation  of  a  charter,  with  the  reservation  of 
the  right  to  alter  or  amend,  made  that  provision  a  part  of  the  con- 
tract, which,  as  between  the  legislature  and  it  as  a  private  cor- 
poration, it  must  be  understood  to  be.  A  corporation  has  no  inherent' 
or  natural  right  like  a  citizen.  It  has  no  right  but  those  which  are 
expressly  conferred  upon  it,  or  are  necessarily  inferable  from  the 
powers  actually  granted.  A  private  corporation  is  only  a  quasi 
individual,  the  pure  creation  of  the  legislature  will,  with  just  such 
powers  as  are  conferred  expressly  or  by  necessary  implication,  and 
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none  others.  Whatever,  therefore,  may  have  been  the  mischief  in- 
tended to  be  reached  and  prevented  by  this  law,  by  restrictions 
imposed  on  the  corporation,  it  was  competent  for  the  legislature  by 
this  law,  which  operates  as  an  amendment  to  its  charter,  to  accom- 
plish." In  State  v.  Loomis,  115  Mo.  307,  22  S.  W.  350,  21  L.  E.  A. 
789,  the  act  under  review  made  it  unlawful  for  any  corporation, 
person  or  firm  engaged  in  mining  or  manufacturing  to  pay  their 
employes  otherwise  than  in  lawful  money.  The  question  as  to  the 
constitutionality  of  the  act  was  evidently  given  very  careful  con- 
sideration by  the  court,  and  though  one  of  the  justices  filed  a  lengthy 
dissenting  opinion,  the  act  was  declared  unconstitutional  upon  the 
ground  that  it  was  class  legislation.  Judge  Black,  who  delivered  the 
opinion  for  the  majority  of  the  court,  clearly  recognized  that  the 
power  of  the  legislature  to  prescribe  police  regulations  applicable  to 
classes  of  individuals  only  was  very  great,  and  so  long  as  such 
classification  was  reasonable  and  not  arbitrary  should  not  be  dis- 
turbed— legislation,  for  example,  concerning  married  women,  minors, 
insane  persons,  bankers,  common  carriers  and  the  like — but,  said  he: 
"Classification  for  legislative  purposes  must  have  some  reasonable 
basis  on  which  to  stand.  It  must  be  evident  that  differences  which 
would  serve  for  a  classification  for  some  purposes  furnish  no  reason 
whatever  for  a  classification  for  legislative  purposes.  The  differences 
which  will  support  class  legislation  must  be  such  as,  in  the  nature 
of  things,  furnish  a  reasonable  basis  for  separate  laws  and  regula- 
tions. Thus  the  legislature  may  fix  the  age  at  which  persons  shall 
be  deemed  competent  to  contract  for  themselves,  but  no  one  will 
claim  that  competency  to  contract  can  be  made  to  depend  upon 
stature  or  color  of  the  hair.  Such  a  classification,  for  such  a  pur- 
pose, would  be  arbitrary,  and  a  piece  of  legislative  desi)Otism  and 
therefore  not  'the  law  of  the  land,'  which  the  majority  held  was 
synonymous  with  the  expression  'due  process  of  law.'  "  Judge 
Barclay  in  a  lengthy  dissenting  opinion,  after  an  exhaustive  review 
of  the  English  decisions  upholding  the  validity  of  laws  refstricting 
the  right  of  contracts  between  master  and  servant  on  the  ground  of 
public  policy,  said:  "It  seems  unreasonable  to  hold  that  the  courts 
alone  may  determine  what  the  public  policy  of  a  state  shall  be  re- 
specting the  validity  of  agreements  between  parties  situated  so  that 
one  may  have  an  advantage  of  the  other.  Why  has  not  the  legis- 
lature, by  general  law,  operating  in  future  dealings,  to  declare  a 
similar  public  policy?  The  judgments  of  the  courts  above  mentioned 
(English)  have  never  been  considered  an  arbitrary  infringement  of 
the  liberty  of  contract,  nor  should  a  statute,  aimed  at  a  system  af- 
fording an  opportunity  for  oppression  described  by  the  English  judges 
quoted,  be  so  considered."  The  holding  of  a  majority  of  the  court  in 
the  Loomis  case  just  cited  is  sustained  in  State  v.  Goodwill,  33  W.  Va. 
179,  25  Am.  St.  Rep.  863,  10  S.  E,  285,  6  L.  R.  A.  621,  where  a  statute 
prohibiting  persons  engaged  in  mining  and  manufacturing  from  pay* 
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lug  their  employfia  in  anything  but  money — was  held  unconstitutional, 
because  it  imposed  burdens  on  the  classes  named  which  were  not  im- 
posed on  persons  engaged  in  other  occupations.  And  the  same  court 
in  State  v.  Fire  Creek  Coal  &  C.  Co.,  33  W.  Va.  188,  25  Am.  St.  Rep. 
891,  10  S.  E.  288,  6  L.  B.  A.  359,  held  that  a  statute  which  prohibited 
only  miners  and  manufacturers  from  selling  any  merchandise  or  sup- 
plies from  store*  to  their  employes,  was  unconstitutional  as  class 
legislation,  and  "an  insulting  attempt  to  put  the  laborer  in  legisla- 
tive tutelage,  which  was  not  only  degrading  to  his  manhood,  but 
subversive  of  his  rights  as  an  American  citizen."  So  far,  however, 
as  the  language  just  quoted  can  be  considered  as  holding  the  act 
void,  because  interfering  with  the  liberty  of  contract,  in  a  later 
case  before  the  same  court  (State  v.  Peel  Splint  Coal  Co.,  36  W.  Va. 
802,  15  S.  E.  1000,  17  L.  E.  A.  385),  an  act  was  held  constitutional 
which  prohibited  any  corporation,  company,  firm,  or  person  engaged 
in  any  trade  or  business,  either  directly  or  indirectly,  from  paying 
their  employes  wages  in  other  than  lawful  money.  The  act  in  this 
case  it  will  be  seen  applied  to  persons  in  any  trade  or  business  and 
was  therefore  not  objectionable  as  class  legislation — but  was  open 
to  the  same  objection  as  to  restricting  the  liberty  of  contract,  as 
was  the  Fire  Creek  Coal  Company  case,  33  W.  Va.  188,  25  Am.  St. 
Rep.  891,  10  S.  E.  288,  6  L.  R.  A.  359.  In  Godcharles  v.  Wigeman, 
113  Pa.  431,  6  Atl.  354,  the  act  before  the  court  applied  only  to 
those  engaged  in  and  about  coal  mines,  manufactories  of  iron  and 
steel,  and  other  designated  manufactories,  and  required  the  payment 
of  wages  to  the  employes  at  fixed  periods,  and  in  lawful  money  only. 
The  act  was  declared  unconstitutional  and  the  opinion  of  the  court 
is  based  entirely  on  the  ground  that  it  prevented  persons  sui  juris 
from  freely  contracting.  Referring  to  those  portions  of  the  act  touch- 
ing the  question  under  discussion,  the  court  said:  "The  first,  second, 
third  and  fourth  sections  of  the  act  ....  are  utterly  unconstitutional 
and  void,  inasmuch  as  by  them  an  attempt  has  been  made  by  the 
legislature  to  do  what,  in  this  country,  cannot  be  done,  that  is,  pre- 
vent persons  who  are  sui  juris  from  making  their  own  contracts. 
The  act  is  an  infringement  alike  upon  the  rights  of  the  employer  and 
employ^.  More  than  this,  it  is  an  insulting  attempt  to  put  the 
laborer  under  a  legislative  tutelage,  which  is  not  only  degrading  to 
his  manhood,  but  subversive  of  his  rights  as  a  citizen  of  the  United 
States.  He  may  sell  his  labor  for  what  he  thinks  best,  whether  money 
or  goods,  just  as  his  employer  may  sell  his  iron  or  coal,  and  any  and 
every  law  that  proposes  to  prevent  him  from  so  doing  is  an  in- 
fringement of  his  constitutional  privileges,  and  consequently  vicious 
and  void."  But  this  is  one  of  the  few  cases  which  thus  specifically 
deny  the  right  of  the  legislature  to  limit  the  right  of  contract  in 
reference  to  dealings  between  master  and  servant,  and  the  weight 
of  authority  seems  to  sustain  the  view  expressed  in  Harbison  v. 
Knoxville  Iron  Co.,  103  Tenn.  421,  76  Am.  St.  Rep.  682,  53  S.  W.  955, 
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56  L.  E.  A.  316.  The  act  under  consideration  in  this  case  provided 
that  any  laborer,  or  employe  or  bona  fide  holder  of  scrip,  store 
orders  or  other  evidence  of  indebtedness  given  by  all  persons,  firms, 
corporations  and  companies  in  payment  of  wages,  should,  if  demanded, 
be  redeemed  in  lawful  money.  Caldwell,  J.,  after  an  elaborate  re- 
view and  analysis  of  the  various  adjudications  respecting  the  con- 
stitutionality of  similar  acts,  said:  "It  is  readily  seen  from  the 
analysis  already  given  that  the  limitation  placed  on  the  right  of 
contract  by  this  act  is  not  arbitrary  or  oppressive,  but  entirely  just 
and  reasonable.  While  in  some  sense  qualifying  certain  contracts 
of  the  employer,  it  in  no  sense  works  a  great  hardship  upon  him. 
It  only  requires  that  in  certain  events  he  shall  pay  the  wages  of  his 
employe  in  money,  rather  than  in  something  less  desirable.  The  legis- 
lature, as  it  thought,  found  the  employe  at  a  disadvantage  in  this  re- 
spect, and  by  this  enactment  undertook  to  place  him  and  the  employer 
more  nearly  upon  an  equality.  This  alone  commends  the  act,  and 
entitles  it  to  a  place  on  the  statute  books  as  a  valid  police  regula- 
tion. Besides  the  amelioration  of  the  employe's  condition  in  the  way 
mentioned,  the  act  was  intended  and  is  well  calculated  to  promote 
the  public  peace  and  good  order,  and  to  lessen  the  growing  tendency 
to  strife,  violence,  and  even  bloodshed  in  certain  departments  of  im- 
portant trade  and  business It  is  neither  prohibitory  nor  penal, 

not  special,  but  general,  tending  toward  equality  between  employer 
and  employe  in  the  matter  of  wages;  intended  and  well  calculated 
to  promote  peace  and  good  order,  and  to  prevent  strife,  violence 
and  bloodshed.  Such  being  the  character,  purpose,  and  tendency  of 
the  act,  we  have  no  hesitancy  in  holding  it  valid,  both  as  general 
legislation,  without  reference  to  the  state's  reserved  police  power, 
and  also  a  wholesome  regulation  adopted  in  the  exercise  of  that 
power."  This  case  was  appealed  to  the  supreme  court  of  the  United 
States  (183  U.  S.  13,  22  Sup.  Ct.  Eep.  1,  46  L.  ed.  55),  where  it  was 
affirmed,  Mr.  Justice  Shiras  saying  that  "the  supreme  court  of  Ten- 
nessee justified  its  conclusions  by  so  full  and  satisfactory  reference 
to  the  decisions  of  this  court  as  to  render  it  unnecessary  for  us  to 
travel  over  the  same  ground";  referring  to  Holden  v.  Hardy,  169  U. 
8.  366,  18  Sup.  Ct.  Eep.  383,  42  L.  ed.  780,  which  upheld  the  validity 
of  an  act  of  the  state  of  Utah  regulating  the  employment  of  work- 
ingmen  in  underground  mines  and  fixing  the  period  of  employment 
at  eight  hours  per  day  and  saying:  "In  that  case  as  here  it  was  con- 
tended that  the  legislation  deprived  the  employers  and  employes  of 
the  right  to  make  contracts  in  a  lawful  way  and  for  lawful  pur- 
poses; that  it  was  class  legislation,  and  not  equal  or  uniform  in  its 
provisions;  that  it  deprived  the  parties  of  the  equal  protection  of  the 
laws,  abridged  the  principles  and  immunities  of  the  defendant  as  a 
citizen  of  the  United  Statea,  and  deprived  him  of  his  property  and 
liberty  without  due  process  of  law,  but  the  act  was  sustained  as  a 
valid  exercise  of  the  police  power  of  the  state." 
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b.  Time  of  Payment. — In  St.  Louis  I.  M.  &  S.  Ey.  Co.  v.  Paul,  64 
Ark.  83,  62  Am.  St.  Eep.  154,  40  S.  W.  705,  37  L.  E.  A.  504,  the 
act  required  corporations  and  persons  operating  railroads  to  pay  their 
employes  on  the  day  of  their  discharge  the  unpaid  wages  then  earned 
at  the  contract  rate  without  abatement  or  reduction,  and  it  was  up- 
held 80  far  as  it  applied  to  corporations  operating  railroads,  not  only 
because  of  the  state 's  reservation  of  power  to  amend  the  charter  of  cor- 
porations, but  that  even  in  the  absence  of  such  reservation  it  would  not 
be  unconstitutional  as  denying  the  equal  protection  of  the  law,  be- 
cause it  imposed  certain  duties  and  liabilities  on  only  one  class  of 
corporations,  as  the  hazardous  character  of  operating  railroads  called 
for  special  legislation  and  not  a  particular  necessity.  This  decision 
was  afterward  affirmed  by  the  supreme  court  of  the  United  States 
(St.  Louis  L  M,  &  S.  E.  Co.  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct.  Eep. 
419,  43  L.  ed.  746),  where  it  was  urged  that  the  power  to  amend 
corporate  charters  could  not  be  used  to  take  away  property  already 
acquired  under  the  operation  of  its  charter,  or  to  deprive  the  cor- 
poration of  the  fruits  already  actually  reduced  to  possession  of  con- 
tracts lawfully  made.  The  court  was  of  opinion,  however,  that  the 
act  was  only  prospective  in  its  operation,  and  did  not  interfere  with 
vested  rights  or  existing  contracts,  or  sensibly  encroach  upon  the  right 
to  contract,  although  it  did  impose  a  duty  in  reference  to  the  pay- 
ment of  wages  actually  earned,  which  restricted  future  contracts  in 
the  particular  named.  Said  Chief  Justice  Fuller:  "Inasmuch  as  the 
right  to  contract  is  not  absolute,  but  may  be  subjected  to  the  re- 
straints demanded  by  the  safety  and  welfare  of  the  state,  we  do  not 
think  that  conclusion  in  its  application  to  the  power  to  amend  can 
be  disputed  on  the  ground  of  infraction  of  the  fourteenth  amend- 
ment. ' '  In  Braceville  Coal  Co.  v.  People,  147  111.  66,  37  Am.  St.  Eep. 
206^  35  N.  E.  62,  22  L.  E.  A.  340,  an  act  providing  that  every  manu- 
facturing, mining,  quarrying,  lumbering,  mercantile,  street,  electric 
and  elevated  railway,  steamboat,  telegraph,  telephone,  municipal  cor- 
poration, and  every  incorporated  express  company  and  water  com- 
pany should  pay  their  employes  weekly,  and  forbidding  contracts  for 
other  times  of  payment,  was  held  unconstitutional  even  as  to  cor- 
porations, the  court  being  of  opinion  that  the  reserved  power  of  a 
state  to  alter  or  amend  a  corporate  charter  could  not  be  accom- 
plished by  special  legislation.  Speaking  of  the  contention  that  the 
act  was  a  limitation  of  the  right  to  contract.  Judge  Shope,  for  the 
court  said:  "There  can  be  no  liberty  protected  by  government,  that 
is  not  regulated  by  such  laws  as  will  preserve  the  right  of  each 
citizen  to  pursue  his  own  advancement  and  happiness  in  his  own  way, 
subject  to  the  restraints  necessary  to  secure  the  same  rights  to  all 
others.  The  fundamental  principle  upon  which  liberty  is  based  in 
free  and  enlightened  government  is  equality  under  the  law  of  the 
land.  It  has  accordingly  been  everywhere  held  that  'liberty,'  as  that 
term  is  used  in  the  constitution,  means  not  only  freedom  of  the  citi- 
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zen  from  servitude  and  restraint,  but  is  deemed  to  embrace  the  right 
of  every  man  to  be  free  in  the  use  of  his  powers  and  faculties,  and 
to  adopt  and  pursue  such  avocation  or  calling  as  he  may  choose  sub- 
ject only  to  the  restraints  necessary  to  secure  the  common  welfare. 
....  Labor  is  the  primary  foundation  of  all  wealth.  The  property 
which  each  one  has  in  his  own  labor  is  the  common  heritage,  and 
as  an  incident  to  the  right  to  acquire  other  property,  the  liberty 
to  enter  into  contracts  by  which  labor  may  be  employed  in  such 
way  as  the  laborer  shall  deem  most  beneficial,  and  of  others  to  em- 
ploy such  labor,  is  necessarily  included  in  the  constitutional  guar- 
anty." The  legislature  of  Ehode  Island  enacted  a  law  providing  for 
the  weekly  payment  of  wages  to  employes  of  corporations  other  than 
religious,  literary,  or  charitable.  The  constitutionality  of  this  act 
was  attacked  upon  the  grounds,  first,  that  it  interfered  with  the 
liberty  of  the  individual  to  contract  for  his  labor  to  the  best  ad- 
vantage as  he  sees  fit;  and  also  with  the  liberty  of  the  corporations 
to  contract  with  the  individual;  and,  secondly,  that  it  was  class  legis- 
lation of  the  worst  kind.  The  act  was  held  constitutional  as  be- 
ing a  reasonable  exercise  of  the  state's  reserved  right  to  alter  or 
amend  the  charter  of  corporations:  State  v.  Brown  &  Sharpe  Mfg. 
Co.,  18  R.  I.  16,  25  Atl.  246,  17  L.  E.  856.  In  Shortall  v.  Puget  Sound 
Bridge  &  Dredging  Co.,  45  Wash.  290,  ante,  p.  899,  88  Pac.  212,  the 
contract  between  employer  and  employ^  provided  that  payment  for 
labor  performed  in  one  month  should  be  made  on  the  regular  pay- 
day, the  15th  of  the  month  following — except  in  case  of  discharge, 
when  it  was  to  be  paid  within  ten  days  after  reports  made  to  the 
office  of  the  time  employed,  etc.  Immediately  after  one  of  the  regular 
pay-days,  to  wit,  on  the  16th  of  October,  one  of  the  hands  voluntarily 
left  the  employment,  having  on  the  day  before  been  paid  for  his 
September  work,  leaving  unpaid  his  wages  from  the  Ist  to  the  16th 
of  October,  for  which  he  demanded  immediate  payment;  and  upon  re- 
fusal began  suit  to  collect  it  on  October  18th.  The  company  defended 
the  suit  upon  the  ground  that  under  the  contract  of  employment  the 
wages  were  not  due  till  November  15th.  Under  a  statute  of  the 
^then)  territory  of  Washington  it  was  unlawful  for  any  corporation, 
person,  or  firm  engaged  in  any  business  or  enterprise  whatsoever  to 
pay  wages  otherwise  than  in  lawful  money,  and  this  act  was  subse- 
quently amended  by  making  the  wages  of  laborers  payable  whenever 
the  laborer  ceased  work,  whether  of  his  own  volition  or  because  dis- 
charged by  his  employer.  The  plaintiff's  right  to  recover  depended 
upon  the  validity  of  the  amendment,  which  was  attacked  among  other 
grounds  for  the  reason  that  it  violated  the  constitutional  provision 
that  "no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law."  In  reply  to  this  contention  the  supreme  court 
«aid:  "We  think  the  practice  pursued  by  certain  employers  of  labor,  of 
paying  the  wages  of  their  employes  in  orders  drawn  upon  stores 
redeemable  in  commodities  other  than  lawful  money  of  the  United 
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states,  and  of  poBtponing  the  day  of  payment  until  long  after  the 
wages  were  earned,  was  a  real  evil,  operating  to  the  detriment  of 
the  wage  earner,  and  consequently  to  the  detriment  of  the  state.^ 
As  such  the  practices  were  subject  to  correction  by  the  legislature, 
and  its  act  in  that  regard  was  well  within  the  rule  of  sound  public 
policy. ' ' 

As  the  objections  which  can  be  raised  to  the  constitutionality  of 
statutes  regulating  and  restricting  agreements  between  master  and 
servant  are  practically  the  same  whether  the  statute  affects  either 
the  mode  or  the  time  of  payment  of  wages,  the  illustrations  given  in 
this  note  under  each  of  these  subdivisions  will  generally  be  found- 
equally  applicable  to  both. 


ABRAMS  V.  STATE. 

[45  Wash.  327,  88  Pac.  327.] 

ALIENS — Conveyance  to — Effect  on  Title. — One  who  conveys- 
land  to  an  alien  by  deed  for  a  valuable  consideration  retains  no  right, 
title,  or  interest  therein,  although  the  state  constitution  provides 
that  a  conveyance  to  an  alien  shall  be  void.  The  state  only  can 
question  the  validity  of  such  deed.     (p.  919.) 

ALIENS — Conveyance  to — Escheat. — An  alien  grantee  takes  a. 
defeasible  estate,  void  as  against  the  state  only,  and  which  may  es- 
cheat to  the  state  upon  office  found,     (p.  921.) 

ALIENS — Conveyance  to — ^Estoppel. — One  who,  for  a  valuable 
consideration,  deeds  land  to  an  alien,  who  under  the  state  constitu- 
tion is  incompetent  to  take,  is  estopped  to  recover  the  property  on. 
the  ground  that  the  deed  was  void,  when  he  stood  idly  by  for  thirteen 
years,  permitted  his  grantee  to  retain  possession,  to  make  valuable 
improvements  and  to  pay  all  taxes  and  charges,  while  the  property 
vastly  increased  in  value,     (p.  922.) 

ALIENS — Forfeiture  and  Escheat  of  Estate. — ^If  an  alien  has 
no  right  to  acquire  title  to  real  estate  by  purchase,  a  forfeiture  and' 
escheat  of  the  property  may  be  declared  by  the  state  at  any  time 
while  it  remains  in  the  possession  and  control  of  such  alien  grantee 
claiming  title  by  deed.     (p.  923.) 

ALIENS — Right  to  Inherit. — If  a  state  constitution  confers 
upon  aliens  the  right  to  inherit  real  estate,  they  have  a  full  and 
complete  right  of  inheritance  from  alien,  as  well  as  citizen,  ancestors, 
(p.  924.) 

ALIENS — Failure  to  Declare  Forfeiture  of  Estate. — Failure  of 
the  state  to  declare  a  forfeiture  and  escheat  of  an  alien 's  estate, 
during  hia  lifetime,  in  a  state  where  such  alien  is  not  permitted  to 
take  and  hold  land  by  purchase,  defeats  the  right  of  the  state  to 
declare  such  forfeiture,  and  in  such  case  the  alien  heirs  of  such  alien 
ancestor  take  the  estate  by  inheritance,  when  this  is  permitted  hy: 
the  state  constitution,     (p.  924.) 
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W.  H.  Thompson,  V.  E.  Palmer  and  G.  W.  Kemp,  for  the 
appellant  Abrams.  < 

R.  F.  Booth,  attorney  general,  K.  Mackintosh  and  R.  W. 
Prigmore,  for  the  appellants  State  of  Washington  and  County 
of  King. 

^^^  CROW,  J.  This  action  was  commenced  by  the  plain- 
tiff, Robert  Abrams,  to  recover  possession  of,  and  quiet  title 
to,  certain  real  estate  in  the  city  of  Seattle,  which,  on  August 

I,  1890,  for  a  consideration  of  three  thousand  five  hundred 
dollars  then  received,  he  and  his  wife  conveyed  by  warranty 
deed  to  one  Lou  Graham.  His  grantee  entered  into  immedi- 
ate and  exclusive  possession,  made  valuable  improvements, 
and  continued  to  exercise  full  acts  of  ownership,  until  March 

II,  1903,  when  she  died  intestate.  Shortly  after  her  death, 
the  defendant  R.  V.  Ankeny  was  appointed  and  qualified  as 
her  administrator,  and  has  ever  since  been  in  possession,  leas- 
ing the  premises  to  the  defendants  N.  A.  Hebert  and  C.  W. 
Shomo.  The  plaintiff  has  never  been  in  possession  since  the 
date  of  his  deed,  nor  has  he  at  any  time  claimed  title  or  right 
of  possession  prior  to  the  commencement  of  this  action,  in 
September,  1904.  Lou  Graham  was  an  alien,  being  a  subject 
of  the  German  Empire.  On  May  17,  1894,  she  filed  in  the 
United  States  district  court  for  the  district  of  Washington, 
northern  division,  her  declaration  of  intention  to  become  a 
citizen  of  the  United  States,  but  never  took  any  further  steps 
to  protect  her  citizenship.  For  a  long  time  prior  to  obtain- 
ing her  deed,  and  at  all  times  thereafter,  she  was  a  woman 
of  notoriously  bad  character.  Immediately  after  purchasing 
the  property,  she  constructed  thereon  a  three-story  brick 
building,  in  which  she,  as  proprietress,  conducted  a  house  of 
prostitution  until  her  death.  She  was  repeatedly  arrested 
and  fined  in  the  police  court  of  the  city  of  Seattle  for  her 
violations  of  the  law  in  conducting  such  house.  The  defend- 
ant Johann  Bernhard,  Aug.  Ohben,  her  brother,  and  the  de- 
fendants, Johanna  Bertha  Ohben-Klaus  and  Pauline  Eber- 
hardt  (nee  Ohben),  her  sisters,  all  aliens,  are  her  only  heirs 
at  law,  and  will  hereafter  be  mentioned  as  the  "alien  heirs." 
The  plaintiff,  Abrams,  claims  title  to  the  real  estate  on  the 
theory  that,  as  Lou  Graham  was  an  alien,  his  deed  was  abso- 
lutely void,  and  passed  no  title.  The  state  of  Washington 
and  the  county  of  King  have  each  filed  separate  answers, 
claiming  that  the  property,  upon  the  death  of  Lou  Graham, 
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^®  by  operation  of  law,  escheated  to  the  state  for  the  benefit 
of  the  school  fund,  while  the  alien  heirs  claim  title  by  descent 
from  the  deceased. 

The  trial  court  found  all  the  facts  above  stated,  and  fur- 
ther found  that  the  real  estate  was,  at  the  date  of  the  trial, 
of  the  value  of  fifteen  thousand  dollars ;  that  the  improvements 
thereon  were  of  the  additional  value  of  twenty-five  thousand 
dollars ;  that  no  action  or  proceeding  had  ever  been  brought  or 
instituted  by  the  defendants  the  state  of  Washington  and  the 
county  of  King  against  Lou  Graham,  in  her  lifetime,  for  any 
escheat  or  forfeiture  of  the  real  estate ;  that  at  all  times  subse- 
quent to  the  purchase  of  the  real  estate  by  Lou  Graham,  and 
up  to  the  time  of  her  death,  she,  under  claim  and  color  of  title 
made  in  good  faith,  had  paid  or  caused  to  be  paid  all  taxes 
levied  thereon;  that  since  her  decease  the  defendant,  R.  V. 
Ankeny,  as  her  administrator,  has  paid  all  subsequent  taxes; 
that  Lou  Graham  was  bom  in  Hamburg,  Germany;  that  her 
true  name  was  Emelie  Ohben;  that  after  coming  to  this 
country  she  adopted  the  name  of  Lou  Graham,  which  name 
was  so  adopted  by  her  in  good  faith;  that  for  more  than 
twenty  years  immediately  preceding  her  decease,  she  lived  in 
the  city  of  Seattle  under  the  name  of  Lou  Graham,  and  in  that 
name  owned  and  held  the  real  property  in  dispute  in  this 
action,  and  other  real  property;  that  she  was  never  at  any 
time  known  by  any  other  name  in  the  city  of  Seattle ;  that 
since  the  year  1888  she  was  known  to  and  corresponded  with 
her  relatives  under  the  name  of  Lou  Graham,  and  in  that 
name  paid  visits  to  them  in  Germany;  that  the  defendants, 
the  alien  heirs  above  mentioned,  and  the  said  Lou  Graham, 
were  all  citizens  and  subjects  of  the  republic  of  Hamburg 
until  the  formation  of  the  German  Federation,  and  thereafter 
became  and  continued  to  be  citizens  and  subjects  of  the 
German  Empire,  except  as  the  citizenship  of  Lou  Graham 
might  have  been  affected  by  her  declaration  of  intention  to 
become  a  citizen  of  the  United  States. 

On  the  foregoing  findings  the  court  made  and  entered  its 
conclusions  of  law,  as  follows : 

337  "That  the  plaintiff,  Robert  Abrams,  has  no  right,  title 
or  interest  in  or  to  the  premises  in  controversy,  or  any  part 
thereof,  and  is  not  entitled  to  recover  in  this  action. 

"That  the  premises  in  controversy  are  not  subject  to  es- 
cheat or  forfeiture  at  the  suit  of  the  defendant  the  state  of 
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Washington,  or  of  the  defendant  the  county  of  King,  upon 
their  cross-complaints,  or  otherwise. 

"That  the  defendant  R.  V.  Ankeny,  as  administrator  of 
the  estate  of  Lou  Graham,  deceased,  is  entitled  to  the  posses- 
sion of  said  premises,  for  the  purpose  of  continuing  and  con- 
cluding the  administration  of  the  estate  of  Lou  Graham,  de- 
ceased, and  is  so  entitled  to  hold  the  possession  thereof  by 
himself  and  his  tenants. 

"That  the  defendants  Johann  Bernard,  Aug.  Ohben,  Jo- 
hanna Bertha  Ohben-Klaus  and  Pauline  Eberhardt,  as  the  sole 
surviving  heirs  of  the  said  Lou  Graham,  are  the  owners  of  the 
premises  in  controversy,  by  inheritance  from  the  said  Lou 
Graham,  and  are  entitled  to  have  said  premises  distributed 
and  set  apart  to  them  upon  the  final  settlement  of  said  es- 
tate." 

From  a  final  judgment  and  decree  in  favor  of  the  alien 
heirs,  the  plaintiff,  Abrams,  the  state  of  Washington,  and  the 
county  of  King  have  been  separately  appealed. 

The  appellants  have  excepted  to  a  portion  of  the  findings 
made  bj'  the  trial  court,  but  from  an  examination  of  the  en- 
tire record  we  conclude  that  the  facts  above  stated  are  fully 
supported  by  the  evidence.  The  only  contention  between  the 
state  of  Washington  and  the  county  of  King  is  whether  the 
property  has  escheated  for  the  benefit  of  the  school  fund  of 
the  entire  state  or  for  the  benefit  of  the  school  fund  of  King 
county  only,  and  this  question  was  reserved  by  them  for  future 
determination  in  the  event  this  court  should  hold  the  land  to 
have  escheated.  Many  assignments  of  error  are  made  by  the 
appellants,  but  they  all  depend  for  their  determination  upon 
the  construction  to  be  placed  upon  section  33  of  article  2  of 
the  constitution  of  the  state  of  Washington,  which  reads  as 
follows : 

* '  The  ownership  of  lands  by  aliens,  other  than  those  who  in 
good  faith  have  declared  their  intention  to  become  citizens  of 
^^®  the  United  States,  is  prohibited  in  this  state,  except  where 
acquired  by  inheritance,  under  mortgage  or  in  good  faith  in 
the  ordinary  course  of  justice  in  the  collection  of  debts;  and 
all  conveyances  of  lands  hereafter  made  to  any  alien  directly, 
or  in  trust  for  such  alien,  shall  be  void ;  provided,  that  the 
provisions  of  this  section  shall  not  apply  to  lands  containing 
valuable  deposits  of  mineral,  metals,  iron,  coal,  or  fire-clay, 
and  the  necessary  land  for  mills  and  machinery  to  be  used  in 
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the  development  thereof  and  the  manufacture  of  the  products 
therefrom.  Every  corporation,  the  majority  of  the  capital 
stock  of  which  is  owned  by  aliens,  shall  be  considered  an  alien 
for  the  purposes  of  this  prohibition." 

The  appellant  Abrams  contends  that  the  purchase  of  lands 
by  aliens  is  prohibited  in  this  state;  that  all  conveyances  of 
land  to  them  are  absolutely  void ;  that  Lou  Graham 's  declara- 
tion of  intention  to  become  a  citizen  was  not  made  in  good 
faith;  that  his  deed  to  her,  being  absolutely  void,  conveyed 
no  title,  and  that  the  legal  title,  therefore,  remained  in  him- 
self. 

The  appellants  the  state  of  "Washington  and  county  of  King 
claim  that  the  deed  to  Lou  Graham  was  void  as  against  the 
state ;  that  the  state  could,  during  her  lifetime,  by  a  proceed- 
ing in  the  nature  of  office  found,  have  declared  a  forfeiture 
and  escheat  of  the  realty;  that  on  her  death  it  escheated  by 
operation  of  law;  that  her  declaration  of  intention  to  become 
a  citizen  of  the  United  States  was  not  made  in  good  faith 
in  contemplation  of  the  constitution;  that  being  an  alien 
she  had  no  inheritable  blood;  and  that  upon  her  decease  she 
could  transmit  no  title  to  her  alien  heirs,  who  now  claim  by 
inheritance. 

At  common  law  an  alien  might  take  land  by  deed  and  hold 
the  same  as  against  all  persons  whosoever,  subject  only  to 
the  rights  of  the  state  to  claim  it  by  escheat  upon  office  found, 
or  by  some  other  act  or  procedure  equivalent  thereto,  and 
until  such  action  was  taken  by  the  state,  the  alien  might  dis- 
pose of  his  interest  in  the  realty,  either  by  conveyance  or  de- 
vise, and  his  grantees  or  devisees  would  thereupon  acquire 
^^®  title  notwithstanding  the  alienage.  An  alien  could 
neither  take  nor  transmit  title  to  real  property  by  descent, 
having  no  inheritable  blood.  If  he  died  intestate  without 
having  made  conveyance  of  the  land  acquired  by  deed,  the 
same  immediately  vested  by  escheat  in  the  state  without  any 
inquest  of  office  found :  2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  70 
74;  2  Cyc.  90,  3  Current  Law,  138;  1  Bacon's  Abridgment, 
chapter  on  Aliens,  202;  2  Kent's  Commentaries,  p.  61;  1 
Jones'  Law  of  Real  Property  in  Conveyancing,  sees.  163,  166. 

"  As  to  who  may  be  freeholders,  there  is  no  exception  in  this 
country,  beyond  the  disability  in  some  states  arising  from 
alienage.  By  the  common  law,  the  chief  difficulty,  in  this  re- 
spect, is  in  acquiring  title  rather  than  in  holding  the  estate 
when  acquired.     Thus  an  alien  may  purchase  lands  or  take 
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them  by  devise  and  hold  them  against  all  the  world  but  the 
state.  Nor  can  he  be  devested  of  his  estate,  even  by  the  state, 
until  after  a  formal  proceeding  called  'office  found';  and  until 
that  is  done,  may  sell  and  convey  or  devise  the  lands,  and  pass 
&  good  title  to  the  same.  (And  if  an  alien  purchase  lands  and 
afterward  become  naturalized  before  office  found,  he  acquires 
an  indefeasible  estate.)  But  an  alien  cannot  take  lands  by 
descent,  nor  transmit  them  to  others  as  his  heirs  by  the  com- 
mon law":  1  Washburn  on  Eeal  Property,  6th  ed.,  sec.  131. 
See,  also.  Levy  v.  M'Cartee,  6  Pet.  102,  8  L.  ed.  334;  Fairfax's 
Devisees  v.  Hunter,  7  Cranch,  603,  3  L.  ed.  453 ;  Orr  v.  Hodg- 
son, 7  Wheat.  453,  4  L.  ed.  613 ;  Phillips  v.  Moore,  100  U.  S. 
208,  25  L.  ed.  603 ;  Mooers  v.  White,  6  John.  Ch.  360 ;  Quigley 
V.  Birdseye,  11  Mont.  439,  28  Pac.  741. 

Because  of  lack  of  inheritable  blood  in  an  alien,  it  was 
originally  the  rule  at  common  law  that  an  alien  could  not  in- 
herit from  a  citizen,  nor  could  the  citizen  inherit  from  an 
alien :  2  Cyc.  94-96.  By  the  act  of  11  and  12  William  III, 
chapter  6,  however,  parliament,  in  the  year  1700,  removed  the 
common-law  disability  from  natural  born  subjects,  claiming 
descent  from,  through,  or  under  alien  ancestors,  so  that  such 
subjects  might  thereafter  inherit  from  their  alien  ancestors :  1 
Bacon's  Abridgment,  chapter  on  Aliens,  203. 

340  i^Q  are  now  called  upon  to  interpret  section  33  of  ar- 
ticle 2  of  our  constitution,  and  determine  to  what  extent  it 
supplants  or  modifies  the  foregoing  common-law  principles. 
In  view  of  former  decisions  of  this  court,  we  now  hold  that 
the  appellant  Abrams,  after  the  execution  and  delivery  of  his 
deed,  retained  no  right,  title,  or  interest  in  or  to  the  real 
estate  in  dispute.  In  Oregon  Mtg.  Co.  v.  Carstens,  16  Wash. 
165,  47  Pac.  421,  35  L.  R.  A.  841,  this  court,  in  commenting 
on  a  title  acquired  by  an  alien  corporation  by  deed,  said : 

"It  is  further  contended  by  the  plaintiff  that  its  title  so 
taken  would  be  only  a  defeasible  one,  at  least,  and  that  it 
could  only  be  attacked  by  a  direct  proceeding  on  the  part  of 
the  state,  and  that  a  deed  of  the  land  by  the  plaintiff  to  a 
party  entitled  to  hold  it,  before  the  state  should  undertake  to 
have  the  conveyance  to  it  set  aside,  would  transfer  a  good 
title ;  and  we  are  of  the  opinion  that  this  position  is  well  taken, 
for  the  objection  would  then  be  obviated ;  and  conceding  this 
to  be  true,  the  deed  tendered  by  the  plaintiff  to  the  defend- 
ant would  have  passed  to  the  defendant  an  indefeasible  title. 
There  are  a  number  of  authorities  to  which  our  attention  has 
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been  called,  upon  provisions  very  similar  to  the  one  here  in 
question,  and  the  tendency  of  the  decisions  elsewhere,  al- 
though under  somewhat  different  provisions,  but  all  for  a 
like  purpose,  is  to  strongly  sustain  the  plaintiff  here:  6 
Thompson  on  Corporations,  sec.  7918;  Phillips  v.  Moore,  lOQ 
U.  S.  208,  25  L.  ed.  603 ;  Cross  v.  De  Valle,  1  Wall.  1,  17  L. 
ed.  515;  Carlow  v.  Aultman,  28  Neb.  672,  44  N.  W.  873; 
American  Mtg.  Co.  v.  Tennille,  87  Ga.  28,  13  S.  E.  158,  12  L. 
R.  A.  529;  Williams  v.  Bennett,  1  Tex.  Civ.  App.  498,  20  S. 
W.  856. 

"In  Murfree  on  Foreign  Corporations,  section  353,  it  is 
said  that,  if  a  foreign  company  has  power  to  hold  real  estate 
at  all,  a  deed  to  it  in  violation  of  the  local  law  will  pass  a 
title  good  against  all  the  world  except  the  state.  As  an  alien 
may  acquire  and  hold  lands  in  this  state  in  the  instances  speci- 
fied, and  in  case  of  mineral  lands,  etc.,  under  the  last  part 
of  the  provision,  may  clearly  obtain  title  thereto  by  direct 
purchase,  the  mere  form  of  the  conveyance  can  prove  noth- 
ing; and  the  real  question  in  each  case  must  be  whether 
the  land  was  obtained  in  good  faith  or  by  fraud  or  in  violation 
of  the  provisions,  and  this  should  only  be  determined  by  a 
proceeding  ^**  upon  the  part  of  the  state.  Before  such  a 
determination,  the  presumption  would  be  that  the  parties  had 
kept  within  the  law,  rather  than  that  they  had  violated  it, 
and  prima  facie  the  deed  would  be  good. ' ' 

In  Cross  v.  De  Valle,  1  Wall.  1,  17  L.  ed.  515,  cited  in  the 
above  quotation,  the  supreme  court  of  the  United  States  said : 
"That  an  alien  may  take  by  deed  or  devise,  and  hold  against 
anyone  but  the  sovereign  until  office  found,  is  a  familiar  prin- 
ciple of  law,  which  it  requires  no  citation  of  authorities  to 
establish.  Nor  is  it  affected  by  the  fact  that  a  statute  of 
Rhode  Island  will  permit  aliens  to  take  a  license  to  purchase, 
which  will  protect  them  even  as  against  the  state;  nor  by  the 
fact  that  a  chancellor  may  not  entertain  a  bill  by  an  alien  to 
enforce  a  trust,  which,  if  conveyed  to  him,  might  immediately 
escheat  to  the  crown." 

In  Goon  Gan  v.  Richardson,  16  Wash.  373,  47  Pac.  762,  an 
alien  had  taken  a  mortgage  on  real  estate,  foreclosure  of 
which  was  sought  by  his  administrator.  The  appellant,  being 
the  grantee  of  his  mortgagor,  had  by  answer  alleged  that  the 
conveyance  to  the  alien  was  intended  as  a  deed,  and  not  as  a 
mortgage,  and  was  void.  In  passing  upon  this  contention, 
this  court,  following 'Oregon  Mtg.  Co.  v.  Carstens,  16  Wash. 
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165,  47  Pac.  421,  35  L.  R.  A.  481,  said:  "Second,  it  was  not 
competent  for  the  appellant  to  show  that  the  mortgagee  was 
incapable  of  taking  title  to  real  estate.  That  could  only  be 
shown  in  a  suit  by  the  state:  Oregon  Mtg.  Co.,  Limited,  v. 
Carstens,  16  Wash.  165,  47  Pac.  421,  35  L.  R.  A.  841." 

The  later  cases  of  State  v.  Morrison,  18  Wash.  664,  52  Pac. 
228 ,  State  v.  Hudson  Land  Co.,  19  Wash.  85,  52  Pac.  574,  40 
L.  R.  A.  430,  and  State  v.  Superior  Court,  33  Wash.  542,  74 
Pac.  686,  are  not  in  conflict  with  this  doctrine.  In  State  v. 
Morrison,  18  Wash.  464,  52  Pac.  228,  the  attorney  general 
instituted  a  proceeding  on  behalf  of  the  state  to  avoid  a 
ninety-nine  year  lease  to  an  alien  corporation,  no  question  as 
to  its  validity  having  been  raised  by  the  lessor.  In  State  v. 
Hudson  Land  Co.,  19  Wash.  85,  52  Pac.  574,  40  L.  R.  A.  430, 
^^  a  similar  proceeding  was  instituted.  State  v.  Superior 
Court,  33  Wash.  542,  74  Pac.  686,  was  a  proceeding  by  cer- 
tiorari to  review  the  judgment  of  the  superior  court  in  a 
condemnation  proceeding  instituted  by  an  alien  corporation 
to  condemn  land  of  the  relator,  a  citizen,  wherein  this  court, 
after  alluding  to  the  case  of  Oregon  Mortgage  Co.  v.  Cars- 
tens,  16  Wash.  165,  47  Pac.  421,  35  L.  R.  A.  841,  and  Goon 
Gan  V.  Richardson,  16  Wash.  373,  47  Pac.  762,  said : 

"But  whatever  may  be  said  of  the  soundness  of  the  doc- 
trine there  enunciated,  those  cases  are  easily  distinguished 
from  the  case  at  bar,  where  the  defendant  is  not  questioning 
the  right  of  the  alien  plaintiff  to  hold  real  estate,  but  is  ques- 
tioning its  right  to  take  real  estate  that  belongs  to  the  defend- 
ant ;  and,  whatever  questions  of  public  policy  might  intervene 
to  prevent  alleged  aliens  from  being  annoyed  at  the  instance 
of  impertinent  or  spiteful  citizens,  such  policy  could  not  be 
applied  to  a  citizen  who  is  defending  the  title  to  and  posses- 
sion of  his  own  land." 

The  effect  of  the  above  language  was  not  to  overrule  the 
doctrine  previously  announced  in  the  Oregon  Mtg.  Co.  and 
Goon  Gan  cases;  nor  to  hold  that  a  grantor  could  question 
the  validity  of  his  deed  to  an  alien  grantee.  Its  effect  was 
merely  to  hold  that  an  owner  of  land,  which  an  alien  cor- 
poration was  seeking  to  acquire  for  a  public  use  by  exercis- 
ing the  right  of  eminent  domain,  was  entitled,  in  protection  of 
his  own  property,  to  question  the  right  of  such  alien  corpora- 
tion to  condemn. 

Under  our  constitution  and  the  authorities  above  cited,  we 
hold  the  rule  in  this  state  to  be  that  the  deed  of  the  appellant 
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Abrams  entirely  devested  him  of  any  title  to  the  real  estate ; 
that  he  is  in  no  position  to  question  its  validity ;  that  his  alien 
grantee  took  what  was  known  at  common  law  as  a  defeasible 
estate,  void  as  against  the  state  only,  and  which  might  es- 
cheat to  the  state  upon  office  found.  Although  we  have 
found  no  enactments  in  other  states  identical  with  our  con- 
stitutional provision,  we  nevertheless  think  this  doctrine  is 
in  harmony  with  numerous  rulings  of  the  appellate  courts 
of  this  country,  ^**  both  federal  and  state.  In  any  event, 
the  appellant  Abrams  should  be  estopped  from  now  claiming 
any  interest  in  the  property.  He  sold  it  for  a  valuable  con- 
sideration, which  he  received.  He  stood  idly  by  for  a  period 
of  almost  thirteen  years  prior  to  the  death  of  Lou  Graham, 
and  permitted  her  to  retain  possession,  to  make  valuable  im- 
provements, and  to  pay  all  taxes  and  charges.  In  the  mean- 
time Seattle  had  grown  to  be  a  great  city,  the  property  had 
rapidly  increased  in  value,  and  the  appellant  Abrams  had 
made  no  claim  thereto  prior  to  the  death  of  his  alien  grantee. 
He  now  contends  that  his  deed  was  and  is  void,  and  that 
no  estoppel  can  be  based  upon  a  void  instrument.  An  es- 
toppel can,  however,  be  based  upon  his  personal  acts.  It 
would  be  a  ruling  shocking  to  every  sense  of  common  honesty 
to  now  permit  him  to  recover  this  property.  The  trial  court 
committed  no  error  in  holding  that  he  had  no  title. 

The  appellants  the  state  of  Washington  and  county  of 
King  claim  title  by  escheat,  on  the  theory,  that  Lou  Graham 
was  at  all  times  an  alien;  that  her  declaration  of  intention 
to  become  a  citizen  of  the  United  States  was  void;  that  she 
being  an  alien  of  notoriously  bad  character  and  an  habitual 
violator  of  the  law  could  not  be  held  to  have  made  such  dec- 
laration of  intention  in  good  faith;  that  she  was  prohibited 
by  the  terms  of  our  constitution  from  acquiring  title  to  the 
real  estate  by  purchase;  that  as  against  the  state,  the  deed 
to  her  was  void;  that  she  had  no  inheritable  blood  and  could 
not  upon  dying  intestate  transmit  title  to  her  alien  heirs,  and 
that  the.  property,  by  operation  of  law  and  without  any  pro- 
ceeding in  the  nature  of  office  found,  upon  her  death  escheated 
to  the  state.  In  view  of  our  conclusions,  it  will  not  be  neces- 
sary for  us  to  determine  whether  her  declaration  of  inten- 
tion was,  in  contemplation  of  our  constitution,  made  in  good 
faith.  We  will  consider  this  case  upon  the  theory  that  she 
never  made  any  such  declaration.  Being  an  alien,  it  fol- 
lows that  she  had  no  right  to  acquire  title  to  real  estate  in 
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this  state  by  purchase,  ***  and  the  deed  executed  to  her  by 
the  appellant  Abrams  was  void  in  the  sense  that  a  forfeiture 
of  the  property  might  have  been  declared  by  the  state  at 
any  time  while  it  remained  in  her  possession  and  under  her 
control,  she  claiming  title  under  such  deed.  This  court,  how- 
ever, in  the  case  of  Oregon  Mtg.  Co.  v.  Carstens,  16  Wash. 
165,.  47  Pac.  421,  35  L.  R.  A.  841,  in  substance  held  that  an 
alien  holding  lands  in  this  state  by  purchase  under  a  de- 
feasible title,  subject  to  attack  on  the  part  of  the  state,  might 
by  deed  transfer  a  good  title  to  a  third  person  entitled  to 
receive  and  hold  it,  provided  no  proceeding  had  theretofore 
been  taken  by  the  state  for  the  purpose  of  declaring  a  for- 
feiture or  escheat.  In  other  words,  if  Lou  Graham,  after 
receiving  her  deed  from  the  appellant  Abrams,  had,  for  a 
good  and  sufficient  consideration,  conveyed  the  property  to 
a  third  party  entitled  to  receive  title,  the  state  of  Washing- 
ton could  not  thereafter,  by  office  found,  have  forfeited  such 
title  as  against  her  grantee.  The  state  could,  however,  at 
any  time  prior  to  such  transfer,  have  successfully  instituted 
proceedings  to  declare  a  forfeiture  and  escheat. 

The  question  now  before  us  is  whether,  by  reason  of  the 
death  of  Lou  Graham,  the  state  has  lost  its  right  to  institute 
proceedings  in  the  nature  of  office  found  for  the  purpose  of 
declaring  a  forfeiture  and  escheat,  or  whether  such  right 
still  continues.  Under  our  constitution,  an  alien,  who  has  not 
in  good  faith  made  any  declaration  of  intention  to  become  a 
citizen  af  the  United  States,  may  acquire  title  to  real  estate 
(1)  by  inheritance;  (2)  under  mortgage  or  in  good  faith  in 
the  ordinary  course  of  justice  in  the  collection  of  debts;  (3) 
in  lands  containing  valuable  deposits  of  minerals,  etc.;  and 
(4)  in  land  necessary  for  mills  and  machinery  to  be  used  in 
the  development  of  such  mineral  lands  and  in  the  manufac- 
ture of  the  products  therefrom.  When  the  constitution  au- 
thorized aliens  to  acquire  lands  in  these  several  instances  and 
methods,  it  was  undoubtedly  contemplated  that  they  might 
acquire  a  full  and  complete  estate  in  fee  simple,  which  would 
include  an  ^^^  estate  of  inheritance.  If  this  be  a  correct 
interpretation,  then  the  estates  thus  acquired  could  be  trans- 
mitted by  descent  to  the  heirs  of  such  aliens.  It  is  contended 
by  the  state,  however,  that  Lou  Graham  only  acquired  a  de- 
feasible estate  to  the  land  in  question,  and  that,  as  she  was 
an  alien  and  did  not  at  common  law  have  inheritable  blood, 
she  could  not  transmit  any  title  or  estate  to  her  alien  heirs. 
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although  under  the  constitution  they,  as  aliens,  could  receive. 
In  other  words,  there  existed  a  disability  upon  her  part  to 
transmit,  and  not  upon  their  part  to  receive  by  inheritance. 
As  above  stated,  the  common  law  of  England  was  so  modi- 
fied by  the  statute  of  11  and  12  William  III,  chapter  6,  in 
the  year  1700,  as  to  enable  English  subjects  to  inherit  from 
an  alien.  This  statute,  having  been  enacted  prior  to  the  sepa- 
ration of  the  American  colonies  from  the  mother  country, 
has  become  a  paH  of  the  common  law  of  this  state,  except  in 
so  far  as  it  has  been  supplanted  by  our  constitution  or  statu- 
tory enactments.  Under  this  rule  and  without  the  provi- 
sions of  our  constitution,  a  citizen  could  inherit  from  an  alien 
an  estate  held  by  such  alien  at  the  date  of  his  death,  even 
though  it  had  been  defeasible. 

When  our  constitution  conferred  upon  aliens  the  right  to 
inherit,  we  interpret  it  to  have  conferred  upon  them  a  full 
and  complete  right  of  inheritance,  which  would  imply  not 
only  the  right  in  themselves  to  receive  by  such  inheritance 
from  a  citizen,  but  also  to  receive  by  inheritance  from  an 
alien.  Were  we  to  place  any  other  interpretation  upon  the 
constitution,  the  necessary  result  would  be  that  where  an 
alien,  under  its  authority,  had  rightfully  acquired  a  fee 
simple  title  to  real  estate,  for  instance  by  mortgage,  or  in 
good  faith  in  the  ordinary  course  of  justice  in  the  collection 
of  a  debt,  and  had  immediately  thereafter  died  intestate,  his 
heirs,  if  aliens,  would  not  be  able  to  inherit  such  real  estate, 
not  because  of  any  disability  upon  their  part,  but  because 
their  deceased  ancestor  had  no  inheritable  blood  enabling 
him  to  transmit  title  to  them.  Such  an  interpretation  would 
result  in  a  rule  of  law  ^*®  causing  such  property  to  escheat 
to  the  state  whenever  there  was  a  failure  of  heirs  who  were 
citizens  of  the  United  States.  No  such  contingency  was  con- 
templated by  the  framers  of  our  constitution,  nor  by  the 
people  who  adopted  the  same.  Our  conclusion  is  that,  under 
our  constitution,  aliens  are  entitled  to  inherit  real  estate  in 
this  state,  from,  by,  or  through  ancestors  whether  such  an- 
cestors be  aliens  or  citizens.  This  being  true,  and  the  state 
having  failed  to  forfeit  the  title  of  Lou  Graham  by  proceed- 
ings in  the  nature  of  office  found,  at  any  time  prior  to  her 
death,  the  real  estate  in  controversy  descended  to  her  alien 
heirs  who  were  authorized  to  receive  the  same  and  became 
entitled  thereto,  and  the  state  thereupon  lost  its  right  to  de- 
clare any  escheat  by  forfeiture. 
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Our  conclusions  are  (1)  that  the  deed  from  the  appellant 
Abrams  devested  him  of  title  to  the  property;  (2)  that  at  all 
times  prior  to  alienation  of  the  property  by  Lou  Graham,  or 
prior  to  her  death,  the  state  was  entitled,  by  proceedings  in 
the  nature  of  office  found,  to  have  declared  a  forfeiture  or 
escheat;  (3)  that  the  state,  having  failed  to  declare  such  for- 
feiture or  escheat  prior  to  her  death,  lost  its  right  so  to  do; 
(4)  that  upon  her  death,  the  real  estate  descended  to  her  alien 
heirs.  In  view  of  these  conclusions,  the  judgment  of  the 
honorable  superior  court  was  right,  and  it  is  accordingly 
affirmed. 

Hadley,  C.  J.,  Mount,  FuUerton  and  Rudkin,  JJ.,  concur. 

DUNBAR,  J.,  Dissenting.  I  find  myself  unable  to  con- 
cur in  the  result  reached  in  the  able  and  painstaking  opinion 
of  the  majority.  I  have  always  been  of  the  opinion  that  the 
prohibitory  language  of  the  constitution  was  so  plain  and 
unequivocal  that  it  was  not  susceptible  of  construction,  and 
that,  therefore,  conveyances  of  real  estate  to  aliens  should  be 
held 'to  be  absolutely  void,  and  I  think  yet  that  such  a  con- 
struction would  have  simplified  matters  and,  when  under- 
stood, ^^^  would  not  have  -worked  any  serious  hardship. 
But,  inasmuch  as  this  court  has  twice  decided  that  the  word 
"void"  as  used  in  the  constitution  only  meant  "voidable" 
at  the  instance  of  the  state,  and  in  consideration  of  the  prob- 
able fact  that  titles  have  been  obtained  upon  the  strength 
of  these  decisions,  it  would  probably  be  unwise  and  unfair 
to  disturb  the  rule  announced,  unwarranted  as  I  think  its 
adoption  was. 

But,  conceding  this  point,  I  am  unable  to  understand  how 
the  death  of  the  alien  in  this  case,  Lou  Graham,  could  change 
the  defeasible  into  an  indefeasible  title,  for  it  is  conceded  that 
during  her  lifetime  her  title  was  defeasible,  and  it  is  incom- 
prehensible to  me  how  the  heir  can  take  a  greater  estate  than 
the  ancestor  was  possessed  of.  Nor  do  I  think  that  the  stat- 
ute quoted  and  relied  upon  by  the  majority,  viz.,  11  and  12 
William  III,  chapter  6,  aids  the  conclusion  reached.  That 
statute  was  enacted  to  relieve  a  citizen  of  Great  Britain  from 
a  disability  and,  under  its  terms,  the  citizen  was  placed  in 
the  same  position  as  a  citizen  of  this  government  is  placed 
by  the  former  decisions  of  this  court  to  the  effect  that  a 
deed  from  an  alien  to  a  citizen,  before  action  on  the  part  of 
the  state,  conveyed  a  good  title  to  the  citizen.     In  both  cases 
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the  title  to  the  land  finally  abides  in  a  citizen  where  it  does 
not  interfere  with  the  expressed  policy  of  the  law,  which  is 
to  prohibit  alien  ownership  6f  lands.  If  it  had  been  the  in- 
tention of  the  statute  quoted  to  permit  aliens  to  inherit  from 
an  alien,  the  enabling  provision  would  not  have  been  re- 
stricted to  the  English  subjects,  and  if  we  base  our  decisions 
upon  the  construction  given  by  the  majority  to  that  statute, 
to  be  logical  we  must  go  further  than  our  former  decision 
and  hold  that  a  deed  from  an  alien  to  an  alien  before  demand 
made  on  the  part  of  the  state  conveys  an  indefeasible  title 
to  the  alien.  This,  I  think,  this  court  will  never  do,  for  the 
reason  that  it  is  opposed  to  both  the  letter  and  spirit  of  the 
constitution  and  the  common  law. 

It  is  true  that,  under  the  provisions  of  our  constitution, 
an  alien  may  acquire  title  to  real  estate  by  inheritance,  and 
so  **^  can  a  citizen  acquire  title  to  real  estate  by  inherit- 
ance, but  neither  can  acquire  a  better  title  than  the  ancestor 
possessed.  The  aliens  then — in  this  case  the  German  heirs — 
obviously  being  unable  to  inherit  any  greater  estate  than  that 
possessed  by  Lou  Graham  at  the  time  of  her  death,  and  the 
state  having  made  its  demand,  and  there  being  no  features 
shown  by  the  record  which  would  equitably  estop  the  state 
from  making  such  demand,  it  seems  to  me  that  there  is  no 
logical  escape  from  the  conclusion  that  the  land  in  question 
should  escheat  to  the  state. 

Root,  J.,  concurs  with  Dunbar,  J. 


Where  an  Alien  located  a  mining  claim,  the  location  is  voidable  only 
and  not  void.  It  can  be  attacked  only  by  the  govcrninent,  and  may 
be  cured  by  his  grant  to  a  citizen:  Stewart  v.  Gold  etc.  Co.,  29  Utah, 
443,  110  Am.  St.  Kep.  719. 


LARSEN  V.  ALLAN  LINE  STEAMSHIP  COMPANY. 

[45  Wash.  406,  88  Pae.  753,] 

GARNISHMENT — Property  Subject  to. — ^If  a  foreign  trans- 
portation company,  being  a  judgment  debtor,  to  evade  the  jurisdic- 
tion of  the  courts  of  a  state,  requires  its  broker  therein  to  make  a 
cash  deposit  to  pay  in  advance  for  transportation  thereafter  to  be 
furnished  on  sales  made  by  him,  and  his  checks  for  a  large  amount 
are  given  and  accepted  as  cash  in  payment  for  such  transportation, 
his  liability  to  the  transportation  company  is  thereby  extinguished 
so  aa  to   exempt  him  from  garnishment  for  its  debt,  although   the 
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broker  is  charged  with  sales  as  reported  and  the  checks  are  pre- 
sented from  time  to  time  as  reports  of  sales  come  in.  In  such  casa 
the  garnishee  need  not  stop  the  payment  of  the  checks  after  service 
of  the  writ  of  garnishment,     (p.  928.) 

GARNISHMENT — Payment  hy  Check. — One  is  not  liable  to 
garnishment  when  he  has  paid  his  debt  by  check  and  it  has  been  ac- 
cepted as  cash.     (p.  929.) 

V.  H.  Fabin  and  M.  J.  Lund,  for  the  appellant. 
Ballinger,  Ronald,  Battle  &  Tennant,  for  the  respondent. 

-*»»  RUDKIN,  J.  On  the  twentieth  day  of  February,  1904^ 
the  plaintiff  recovered  judgment  against  the  Allan  Line 
Steamship  Company,  Limited,  in  the  superior  court  of  King- 
county  for  the  sum  of  six  thousand  six  hundred  dollars  and 
costs  of  suit.  On  the  eighth  day  of  May,  1905,  he  filed  an 
affidavit  for  a  writ  of  garnishment,  averring  that  the  judg- 
ment remained  wholly  unsatisfied,  and  that  he  believed  that 
the  Chilberg  Steamship  Agency,  a  corporation,  was  indebted 
to  the  defendant,  and  had  in  its  possession  and  under  ita 
control  personal  property  and  effects  belonging  to  the  de- 
fendant. The  writ  issued  as  prayed,  and  on  the  twenty- 
ninth  day  of  June,  1905,  the  garnishee  made  answer,  deny- 
ing that  it  was  indebted  to  the  defendant  or  had  in  its  pos- 
session or  under  its  control  personal  property  or  effects  be- 
longing to  the  defendant,  at  the  date  of  the  service  of  the 
writ,  or  at  the  date  of  the  answer,  or  at  any  time  between 
these  dates.  The  plaintiff  filed  a  further  affidavit  contro- 
verting the  answer  of  the  garnishee,  and  upon  these  issues 
****  a  trial  was  had.  The  court  found  the  facts  in  favor  of 
the  garnishee  and  entered  judgment  accordingly.  From  this 
judgment  the  plaintiff  has  appealed. 

The  testimony  is  brief,  and  there  is  little  or  no  controversy 
over  the  material  facts.  The  respondent  is  a  corporation  en- 
gaged in  a  general  ship  brokerage  business  in  the  city  of 
Seattle,  and,  among  other  things,  sells  or  gives  orders  for 
railway  and  steamship  transportation  to  all  parts  of  the 
world.  It  had  arrangements  with  Allan  &  Co.,  of  Chicago,, 
general  western  agents  of  the  Allan  Line  Steamship  Com- 
pany, whereby  it  was  authorized  to  sell  or  give  orders  for 
transportation  over  the  Allan  Line  and  the  various  railroads 
handled  through  the  offices  of  Allan  &  Co.  The  business 
was  conducted  in  this  way:  The  respondent  received  the 
money  for  the  transportation  and  gave  or  forwarded  to  the 
intending  passenger  a  certificate  or  receipt  which  could  be 
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exchanged  for  a  ticket  on  application  to  the  proper  officer 
of  the  transportation  companies  at  the  commencement  of  the 
journey.  A  second  receipt  was  given  to  the  purchaser,  if  a 
person  other  than  the  passenger,  and  a  third  paper  styled 
*' Agent's  advice"  was  transmitted  to  Allan  &  Co.  at  Chicago. 
The  money  received  for  the  transportation,  less  the  respond- 
ent's commissions,  was  also  remitted  to  Allan  &  Co. 

During  the  winter  of  1904  and  1905,  while  the  principal 
action  was  pending  in  this  court  on  appeal,  Allan  &  Co.  in- 
formed Mr.  Chilberg,  representing  the  respondent,  that  they 
would  not  permit  any  money  or  property  belonging  to  Allan 
&  Co.  or  to  the  Allan  Line  Steamship  Company,  Limited, 
to  become  subject  to  the  jurisdiction  of  the  courts  of  this 
state,  and  that  no  further  orders  for  transportation  would 
be  honored,  unless  the  cash  to  pay  for  such  transportation 
was  deposited  with  Allan  &  Co.  in  advance;  that  unless  the 
respondent  could  arrange  to  maintain  a  cash  deposit  of  ten 
thousand  dollars,  and  at  no  time  less  than  five  thousand  dol- 
lars with  Allan  &  Co.  no  further  orders  for  transportation 
would  be  received  or  honored.  ^^^  The  respondent  was  com- 
pelled to  submit  to  these  terms  or  cease  to  do  business  through 
Allan  &  Co. ;  and  to  satisfy  the  demands  of  the  latter  in 
this  regard,  on  or  about  the  first  day  of  February,  1905,  the 
respondent  forwarded  to  Allan  &  Co.  its  checks  on  the  Scan- 
dinavian-American Bank  of  Seattle  in  the  sum  of  ten  thou- 
sand dollars,  payable  to  the  order  of  Allan  &  Co.,  and  ar- 
ranged with  the  bank  to  cash  the  checks  when  presented,  the 
officers  of  the  respondent  personally  guaranteeing  any  over- 
draft. On  the  twentieth  day  of  April,  1905,  similar  checks 
in  a  like  amount  were  forwarded.  The  amount  represented 
by  these  checks  was  carried  as  cash  on  the  books  of  both  the 
respondent  and  Allan  &  Co.,  and  whenever  a  report  of  sales 
of  transportation  was  received  by  Allan  &  Co.,  the  amount 
of  the  sales  was  charged  against  the  respondent,  and  the 
respondent's  checks  were  cashed  from  time  to  time  as  these 
reports  came  in.  If  the  amount  of  these  several  checks  be 
treated  as  cash  in  the  hands  of  Allan  &  Co.,  they  were  in- 
debted to  the  respondent  in  a  considerable  amount  at  all  times 
between  the  date  of  the  service  of  the  writ  of  garnishment 
and  the  date  of  filing  the  respondent's  answer.  If,  on  the 
other  hand,  these  checks  be  disregarded,  the  respondent  had 
a  considerable  sum  in  its  possession  belonging  to  Allan  & 
Co.  at  the  date  of  the  service  of  the  writ,  and  perhaps  a  suffi- 
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cient  amount  at  the  date  of  the  answer  to  satisfy  the  appel- 
lant's judgment. 

The  appellant  contends  that  the  checks  above  referred  to 
were  a  mere  subterfuge  and  should  be  entirely  ignored,  and 
that  the  respondent  should  be  held  in  any  event  because  it 
conspired  with  the  defendant  in  the  principal  action  to  de- 
fraud the  appellant.  We  do  not  think  that  either  of  these 
contentions  finds  support  in  the  record.  It  will  scarcely  be 
denied  that  Allan  &  Co.  had  a  right  to  refuse  to  receive  or 
honor  orders  for  transportation  given  by  the  respondent 
unless  such  transportation  was  paid  for  in  advance,  or  that 
it  was  unlawful  for  the  respondent  to  make  payment  in  that 
^**  way.  Whatever  the  presumption  of  law  may  be  where 
a  check  is  given  in  payment  of  a  debt  without  any  agreement 
on  the  subject,  the  authorities  are  substantially  agreed  that 
where  a  check  is  given  and  accepted  as  payment  the  original 
liability  for  which  the  check  was  given  is  extinguished,  and 
the  only  right  of  action  for  nonpayment  is  on  the  check. 
The  checks  in  question  were  given  and  accepted  by  Allan  & 
Co.  as  cash,  in  payment  for  transportation  to  be  thereafter 
furnished  and  were  treated  as  such,  and  the  only  liability  on 
the  part  of  the  respondent  to  Allan  &  Co.  at  any  stage  of 
the  garnishment  proceedings  was  by  reason  of  these  checks. 
Nor  was  the  respondent  under  any  obligation  to  stop  pay- 
ment on  the  checks  after  the  service  of  the  writ  of  garnish- 
ment :  Getchell  v.  Chase,  124  ]\Iass.  366 ;  National  Park  Bank 
V.  Levy,  17  R.  I.  746,  24  Atl.  777,  19  L.  R.  A.  475 ;  Waples 
on  Attachment  and  Garnishment,  2d  ed.,  sec.  364;  Morse  on 
Banks  and  Banking,  3d  ed.,  sees.  543-545. 

On  the  other  question  discussed  by  the  appellant,  while 
extracts  from  letters  written  by  ofificers  and  employes  of  the 
respondent  give  color  to  the  charge  of  conspiracy,  yet  when 
the  record  is  considered  as  a  whole,  it  is  apparent  that  the 
respondent  simply  submitted  to  the  terms  and  conditions  im- 
posed by  Allan  &  Co.,  and  in  so  doing  violated  no  legal  right 
of  the  appellant.  The  conduct  of  the  principal  defendant  in 
attempting  to  avoid  the  satisfaction  of  this  judgment  is  not 
commendable,  but  the  respondent  is  neither  responsible  for 
its  shortcomings  nor  chargeable  with  its  delinquencies. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Hadley,  C.  J.,  Fullerton  and  Mount,  JJ.,  concur. 

Root  and  Crow,  JJ.,  took  no  part. 
Am.  St.  Eep.,  Vol.  122—59 
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A  Check  does  not  ordinarily  constitute  payment,  unless  it  is  received 
under  an  agreement  to  the  effect  that  it  shall  extinguish  the  debt: 
Jacobson  v,  Bentzler,  127  Wis.  566,  115  Am.  St.  Kep.  1052;  Kincaid  v. 
First  Nat.  Bank,  125  Ga.  228,  114  Am.  St.  Eep.  201;  Delaware  County 
etc.  Ins.  Co.  v.  Haser,  199  Pa.  17,  85  Am.  St.  Kep.  763. 


CARMEAN  V.  NORTH  AMERICAN  TRANSPORTATION 
AND  TRADING  COMPANY. 

[45  Wash.  446,  88  Pac.  834.] 

MASTER  AND  SERVANT — Damages  for  Wrongful  Discharge 
— Successive  Actions. — If  servant  employed  for  a  stated  term  is  wrong- 
fully discharged  before  the  expiration  of  such  term,  he  cannot  there- 
after maintain  successive  actions  to  recover  subsequently  accruing 
wages,  and  he  has  but  a  single  right  of  action  for  damages  for 
breach  of  his  contract  of  employment,  and  a  recovery  in  such  action 
is  a  bar  to  any  further  recovery  for  a  breach  of  the  same  contract, 
(p.  931.) 

I.  D.  McCutcheon,  for  the  appellant. 

Bausman  &  Kelleher,  for  the  respondent. 

'*^«  RUDKIN,  J.  On  or  about  the  nineteenth  day  of  May, 
1905,  the  defendant  company  employed  the  plaintiff  to  take 
charge  '**''  of  its  business  at  Circle  City,  Alaska,  for  the 
term  of  one  year,  commencing  on  the  first  day  of  June,  1905, 
at  a  salary  of  one  hundred  and  seventy-five  dollars  per  month, 
payable  monthly  at  the  end  of  each  and  every  month  dur- 
ing the  term,  and  it  was  further  agreed  that  the  defendant 
would  board  and  lodge  the  plaintiff,  or  pay  him  in  lieu  there- 
of fifty  dollars  per  month  at  the  end  of  each  and  every  month. 
On  or  about  the  first  day  of  October,  1905,  the  defendant 
discharged  the  plaintiff  from  its  service,  and  paid  him  in  full 
for  all  salary  due  or  to  become  due  under  his  contract  up 
to  November  1,  1905,  and  the  fifty  dollars  per  month  in  lieu 
of  board  and  lodging  up  to  October  1,  1905.  On  the  eleventh 
day  of  January,  1906,  the  plaintiff  commenced  an  action 
against  the  defendant  in  the  superior  court  of  King  county 
to  recover  the  sum  of  three  hundred  and  fifty  dollars,  as 
salary  for  the  months  of  November  and  December,  1905, 
after  his  discharge;  the  sum  of  one  hundred  and  fifty  dol- 
lars in  lieu  of  board  and  lodging  for  the  months  of  October, 
November,  and  December,  after  his  discharge;  and  an  item 
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for  hotel  expenses  not  material  here.  On  February  1,  1906, 
judgment  was  taken  against  the  defendant  by  default  for 
the  aggregate  amount  of  these  several  claims,  and  that  judg- 
ment has  been  paid  and  satisfied  of  record.  The  present  ac- 
tion was  commenced  on  the  twenty-second  day  of  June,  1906, 
to  recover  salary  under  the  same  contract  for  the  months  of 
January,  February,  March,  April,  and  May,  1906,  and  for 
the  further  sum  of  fifty  dollars  per  month  for  each  of  these 
months  in  lieu  of  board  and  lodging,  aggregating  in  all  the 
sum  of  eleven  hundred  and  twenty-five  dollars.  The  defend- 
ant pleaded  the  former  judgment  in  bar  of  the  present  ac- 
tion. A  demurrer  to  this  defense  was  overruled  in  the  trial 
court,  and  the  plaintiff  electing  to  stand  on  his  demurrer 
and  refusing  to  plead  further,  a  judgment  of  dismissal  was 
entered.  From  that  judgment  the  present  appeal  is  prose- 
cuted. 

If  a  servant  employed  for  a  stated  term  is  wrongfully 
discharged  from  his  master's  employment  before  the  expira- 
tion of  his  term  of  service,  may  he  thereafter  maintain  suc- 
cessive ***  actions  to  recover  subsequently  accruing  wages, 
or  has  he  but  a  single  right  of  action  for  damages  for  breach 
of  his  contract  of  emplojonent?  In  other  words,  is  a  re- 
covery in  one  action  a  bar  to  any  further  recovery  for  a 
breach  of  the  same  contract.  The  right  to  maintain  suc- 
cessive actions  for  wages  accruing  after  a  wrongful  discharge 
is  based  on  the  doctrine  of  constructive  service,  first  an- 
nounced by  Lord  Ellenborough  in  Gandell  v.  Pontigny,  4 
Camp.  375.  The  decisions  in  Alabama,  Georgia,  Mississippi, 
Wisconsin,  Minnesota,  and  possibly  one  or  two  other  states, 
follow  this  rule.  On  the  other  hand,  the  doctrine  of  Gan- 
dell V.  Pontigny  is  no  longer  the  law  in  England  where  it 
had  its  origin  (Archard  v.  Hornor,  3  Car.  &  P.  349;  Smith 
V.  Haward,  7  Ad.  &  E.  544 ;  Aspdin  v.  Austin,  5  T.  B.  671 ; 
Fewings  v.  Tisdal,  1  Ex.  295 ;  Elderton  v.  Emmens,  6  Com. 
B.  160,  60  Eng.  Com.  L.  158;  Goodman  v.  Pocock,  15  Q. 
B.  576),  and  has  been  repudiated  by  the  great  mass  of  the 
authorities  in  this  country:  Moody  v.  Leverich,  4  Daly  (N. 
Y.),  401;  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285; 
Keedy  v.  Long,  71  Md.  385,  18  Atl.  704,  5  L.  R.  A.  759; 
James  v.  Allen  Co.,  44  Ohio  St.  226,  58  Am.  Rep.  821,  6  N. 
E.  246;  Richardson  v.  Eagle  Machine  Works,  78  Ind.  422, 
41  Am.  Rep.  584 ;  Olmstead  v.  Bach,  78  Md.  132,  44  Am.  St. 
Rep.  273,  27  Atl.  501,  22  L.  R.  A.  74;  Alie  v.  Nadeau,  93 
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Me.  282,  74  Am.  St.  Rep.  346,  44  Atl.  891 ;  Booge  v.  Pacific 
R.  R.  Co.,  33  Mo.  212,  82  Am.  Dec.  160;  Cutter  v.  Gillette, 
163  Mass  95,  39  N.  E.  1010 ;  20  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  41. 

In  discussing  the  doctrine  of  constructive  service  in  How- 
ard V.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285,  the  court  said : 
"This  doctrine  is,  however,  so  opposed  to  principle,  so  clearly 
hostile  to  the  great  mass  of  the  authorities,  and  so  wholly 
irreconcilable  to  that  great  and  beneficent  rule  of  law,  that 
a  person  discharged  from  service  must  not  remain  idle,  but 
must  accept  employment  elsewhere  if  offered,  that  we  can- 
not accept  it.  If  a  person  discharged  from  service  may  re- 
cover wages,  or  treat  the  contract  as  still  subsisting,  *'*^  then 
he  must  remain  idle  in  order  to  be  always  ready  to  perform 
the  service.  How  absurd  it  would  be  that  one  rule  of  law 
should  call  upon  him  to  accept  other  employment,  while  an- 
other rule  required  him  to  remain  idle  in  order  that  he  may 
recover  full  wages.  The  doctrine  of  'constructive  service' 
is  not  only  at  war  with  principle,  but  with  the  rules  of  politi- 
cal economy,  as  it  encourages  idleness  and  gives  compensa- 
tion to  men  who  fold  their  arms  and  decline  service,  equal 
to  those  who  perform  with  willing  hands  their  stipulated 
amount  of  labor.  Though  the  master  has  committed  a  wrong, 
the  servant  is  not  for  one  moment  released  from  the  rule 
that  he  should  labor;  and  no  rule  can  be  sound  which  gives 
him  full  wages  while  living  in  voluntary  idleness.  For  these 
reasons,  if  the  plaintiff  was  discharged  after  the  time  of 
service  commenced,  she  had  an  immediate  cause  of  action  for 
damages,  which  were  prima  facie  a  sum  equal  to  the  stipu- 
lated amount,  unless  the  defendant  should  give  evidence  in 
mitigation  of  damages." 

In  Olmstead  v.  Bach,  78  Md.  132,  44  Am.  St.  Rep.  273, 
27  Atl.  501,  22  L.  R.  A.  74,  the  court  said:  "Salary  as  salary, 
definitely  fixed  and  agreed  to,  and  not  a  sum  of  money  as 
unliquidated  damages  for  a  broken  contract  of  hiring,  is 
what  is  sued  for  under  the  declaration  in  the  case  at  bar. 
It  is  a  suit  to  recover  wages,  though  no  services  have  been 
rendered  at  all,  and,  if  maintainable  in  that  form,  would 
preclude  the  defendants  from  showing  by  evidence  that  the 
plaintiff  could  have  secured  other  similar  employment  during 
the  time  covered  by  the  contract;  because,  if  wages,  distinc- 
tively as  wages,  can  be  recovered  under  such  conditions  in- 
stead of  damages  for^  wrongful  discharge  or  dismissal,  they 
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must  be  recovered  as  specific,  ascertained  debts,  the  amount 
of  which  is  fixed  by  the  contract,  and  is  in  no  way  subject  to 
abatement  by  circumstances  which  would  reduce  the  dam- 
ages in  a  suit  founded  on  a  refusal  by  the  defendant  to  allow 
the  plaintiff  to  perform  his  part  of  an  indivisible  contract 
of  hiring.  In  other  words,  if  under  such  a  contract  the 
plaintiff  is  entitled  to  recover  wages  as  wages  upon  the  mere 
offer  to  perform,  he  must  be  entitled  to  recover  just  pre- 
cisely the  wages  named  in  the  contract,  even  though  he  might 
have  obtained  other  work  of  the  same  kind  at  the  same  price 
during  the  period  for  which  he  claims  '^'^^  his  wages  under 
the  contract.  This  would  be  recovering  for  constructive  ser- 
vices. That  doctrine  has  been  altogether  repudiated  both 
in  England  and  in  this  country." 

"We  deem  it  unnecessary  to  review  at  length  the  author- 
ities cited  by  the  appellant.  The  cases  cited  from  Alabama, 
Georgia,  and  Wisconsin  sustain  him.  McEvoy  v.  Bock,  37 
Minn.  402,  34  N.  W.  740,  was  an  action  to  recover  an  in- 
stallment due  under  a  contract  of  employment,  but  the  con- 
tract itself  had  never  been  abrogated.  However,  in  the  la- 
ter case  of  Mc^Mullan  v.  Dickinson  Co.,  60  Minn.  156,  51  Am. 
St.  Rep.  511,  62  N.  W.  120,  27  L.  R.  A.  409,  while  rejecting 
the  doctrine  of  constructive  service  as  false  and  illogical, 
the  court  yet  held  that  successive  actions  might  be  main- 
tained by  the  discharged  employe,  so  that  the  decisions  of 
that  state  probably  sustain  the  appellant.  Badger  v.  Tit- 
comb,  15  Pick.  409,  26  Am.  Dec.  611 ,  Stifel  v.  Lynch,  7  Mo. 
App.  326,  Kerr  v.  Simmons,  9  Mo.  App.  376,  and  Crouse 
V.  Holman,  19  Ind.  30,  were  not  actions  for  breach  of  con- 
tracts of  employment,  and,  as  we  have  shown,  the  decisions 
in  these  states  are  adverse  to  the  appellant:  Cutter  v.  Gil- 
lette, 163  Mass.  95,  39  N.  E.  1010;  Booge  v.  Pacific  R.  R. 
Co.,  33  Mo.  212,  82  Am.  Dec.  160,  and  Richardson  v.  Eagle 
Machine  Works,  78  Ind.  422,  41  Am.  Rep.  584. 

In  Cutter  v.  Gillette,  163  Mass.  95,  39  N.  E.  1010,  the 
court  said:  "The  plaintiff's  cause  of  action  accrued  when 
he  was  wrongfully  discharged.  His  suit  is  not  for  wages, 
but  for  damages  for  the  breach  of  his  contract  by  the  de- 
fendant.    For  this  breach  he  can  have  but  one  action." 

The  cases  cited  from  the  New  York  and  English  courts 
have  been  overruled:  See  Howard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  285.  The  only  point  decided  in  Howay  v.  Going- 
Northrup  Co.,  24  Wash.  88,  85  Am.  St.  Rep.  942,  64  Pac. 
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135,  6  L.  R.  A.,  N.  S.,  49,  was  that  where  an  action  is  com- 
menced during  the  term  of  service  and  the  trial  does  not  take 
place  until  after  the  expiration  of  the  term  of  service,  the 
plaintiff  is  entitled  to  recover  the  same  damages  that  he  would 
have  been  entitled  to  had  the  action  been  commenced  after  the 
expiration  of  the  term.  Indeed  that  was  an  "****  action  to  re- 
cover damages  for  breach  of  contract  of  employment,  not  to 
recover  wages  never  earned.  On  principle  as  well  as  on  au- 
thority we  are  of  opinion  that  the  position  assumed  by  the 
appellant  is  unsound.  There  was  but  one  contract  of  em- 
ployment, there  was  but  one  breach  of  that  contract,  and  in 
the  nature  of  things  there  should  be  but  one  action  and  one 
recovery  for  that  breach.  The  former  recovery,  therefore, 
whether  for  damages  eo  nomine,  or  for  constructive  service 
after  the  discharge  of  the  appellant,  is  a  bar  to  the  present 
action. 
The  judgment  of  the  court  below  is  affirmed. 

Hadley,  C.  J.,  Fullerton,  Mount,  Root  and  Crow,  JJ.,  con- 
cur. 


For  Authorities  upon  the  question  involved  in  the  principal  case,  see 
Hamilton  v.  Love,  152  Ind.  641,  71  Am.  St.  Eep.  384;  Olmstead  v. 
Bach,  78  Md.  132,  44  Am.  St.  Rep.  273;  McMullan  v.  Dickinson,  60 
Minn.  156,  51  Am.  St.  Eep.  511,  and  note;  Allen  v.  International 
Text-book  Co.,  201  Pa.  579,  88  Am.  St.  Eep.  834. 


STATE  V.  LEWIS. 

[45  Wash.  475,  88  Pac.  940.] 

CONSTITUTIONAL  LAW— Class  Legislation— Special  Priv- 
ileges to  Indians. — A  statute  making  a  closed  season  for  the  fishing 
for  salmon,  but  providing  that  any  Indian  residing  in  the  state  may 
take  salmon  or  other  fish,  by  any  means  at  any  time  for  the  use 
of  himself  and  family,  must  be  construed  to  be  intended  to  include 
only  such  Indians  as  have  not  assumed  the  duties  and  obligations  of 
citizenship,  and  therefore  it  is  not  unconstitutional  as  granting  special 
privileges  to  any  citizen  or  class  of  citizens,     (p.  936.) 

J.  W.  Hartnett,  for  the  appellant. 

*^»  HADLEY,  C.  J.  The  defendants  in  this  action  were 
arraigned  under  an  information  which  reads  as  follows : 

"Comes  now  J.  W.  Hartnett,  county  and  prosecuting  at- 
torney in  and  for  the  county  of  Snohomish,  state  of  Wash- 
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ington,  by  and  through  his  duly  authorized  and  legally  acting 
deputy,  W.  P.  Bell,  and  by  this,  his  information,  accuses  J. 
B.  Lewis,  Robert  Haarberg  and  G.  N.  Larson  of  the  crime 
of  fishing  for  salmon  during  the  closed  season,  as  follows,  to 
wit:  That  the  said  J.  E.  Lewis,  Robert  Haarberg  and  G.  N. 
Larson,  neither  of  whom  was  an  Indian  residing  in  this  state, 
did,  on  the  twenty-first  day  of  October,  A.  D.  1906,  willfully, 
knowingly,  deliberately  and  unlawfully,  put  out  nets  for  the 
purpose  of  fishing  for  salmon;  that  said  nets  were  set  in 
Steamboat  slough,  in  Snohomish  county,  state  of  Washington, 
the  said  Steamboat  slough  then  and  there  being  a  tributary  of 
Puget  Sound  below  tide  water,  and  between  the  hour 
4''«  of  6  o'clock  P.  M.  of  Saturday,  October  20,  A.  D.  1906, 
and  the  hour  of  6  o'clock  A.  M.  of  Monday,  the  twenty-sec- 
ond day  of  October,  A.  D.  1906,  did  fish  for  salmon  with 
nets,  in  the  place  aforesaid,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Washington." 

The  defendants  severally  pleaded  guilty,  and  thereupon 
moved  in  arrest  of  judgment.  The  motion  was  granted,  the 
cause  was  dismissed,  and  the  defendants  were  discharged. 
The  ruling  involves  the  sufficiency  of  the  information,  and  the 
state  has  appealed. 

The  information  is  based  upon  the  statute  as  found  in  sec- 
tion 4,  pages  343  and  344,  Laws  of  1905.  The  pertinent  part 
of  the  section  reads  as  follows:  "and  it  shall  further  be  un- 
lawful to  take  or  fish  for  salmon  except  with  hook  or  line  in 
any  of  the  waters  of  Puget  Sound  or  its  tributaries  between 
the  hours  of  6  o'clock  P.  M.  Saturday  and  6  o'clock  A.  M. 
Monday  of  each  calendar  week  in  each  year. ' ' 

It  will  be  observed  that  the  language  is  comprehensive,  and 
seems  to  except  no  one  from  the  operation  of  the  statute. 
The  legislature  of  1899,  in  a  general  act  relating  to  food 
fishes,  established  certain  limitations  as  to  closed  seasons  and 
places  for  salmon  fishing:  Laws  1899,  p.  194,  sec.  8.  That 
section  has  been  amended  by  each  succeeding  legislature,  in- 
cluding that  of  1905,  which  inserted  the  provisions  we  have 
<luoted  above.  Section  1  of  the  act  of  1899,  however,  con- 
tains the  following:  "Provided,  that  nothing  in  this  or  any 
other  act  shall  prevent  any  Indian  residing  in  this  state  from 
taking  salmon  or  other  fish  by  any  means  at  any  time  for  the 
use  of  himself  and  family." 
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The  above  seems  never  to  have  been  repealed,  and  the  sev- 
eral amendments  to  section  8  of  the  same  act  do  not  appear 
to  have  modified  or  affected  this  proviso  in  said  section  1,  In 
effect  it  must  therefore  be  read  as  a  proviso  attached  to  sec- 
tion 4  of  the  act  of  1905. 

**"  From  the  appellant's  brief  we  understand  that  the 
trial  court  adopted  the  view  that  the  proviso  concerning  In- 
dians is  general  as  to  all  Indians;  that  it  grants  to  all  In- 
dians the  privilege  of  taking  salmon  or  other  fish  by  any 
means  and  at  any  time  for  the  use  of  themselves  and  fami- 
lies; that  inasmuch  as  some  Indians  are  citizens,  privileges 
are  therefore  granted  to  Indians  who  are  citizens  that  are  not 
granted  to  all  other  citizens,  and  that  the  granting  of  such 
privileges  is  in  violation  of  section  12,  article  1  of  the  state 
constitution.  "With  the  above  reasoning  as  a  basis,  the  court 
seems  to  have  concluded  that  the  provision  in  the  statute  of 
1905  quoted  above,  when  considered  in  connection  with  the 
proviso  of  1899,  is  unconstitutional.  We  think  the  conclusion 
is  erroneous.  That  part  of  the  statute  of  1905  invoked  here 
is  general  in  its  prohibitory  terms,  and  it  excepts  no  citizen 
or  class  of  citizens  from  its  operation.  Within  itself  it  i& 
therefore  not  susceptible  to  the  constitutional  objection. 
However,  when  it  is  read  in  connection  with  the  proviso  in 
the  statute  of  1899,  it  does  appear  that  the  provision  may 
possibly  be  read  as  being  broad  enough  to  include  Indians 
who  are  citizens.  It  may  be  reasonably  held  that  the  legisla- 
ture intended  by  the  use  of  the  term  "Indian"  to  include 
such  only  as  have  not  assumed  the  duties  and  obligations 
of  citizenship.  In  that  event  there  is  no  constitutional  objec- 
tion to  the  provision,  since  the  constitutional  requirement 
applies  only  to  "any  citizen,  class  of  citizens,  or  corpora- 
tion." We  think  it  should  be  presumed  in  favor  of  the  pro- 
viso that  such  was  the  intention  of  the  legislature,  since  any 
other  view  would  seem  to  render  the  provision  objectionable, 
under  the  constitution,  as  granting  privileges  to  some  citi- 
zens of  which  others  are  deprived.  It  is  therefore  held  that 
the  provision  in  the  statute  of  1899  does  not  exempt  any  citi- 
zen from  the  operation  of  the  statute  of  1905,  and  the  two 
statutes  are  together  entirely  consistent  with  the  limitations 
of  the  constitutional  section  involved. 

■*'^®  The  information  charges  the  respondents  with  the  vio- 
lation of  the  law.  >  It  shows  upon  its  face  that  neither  re- 
spondent is  an  Indian  residing  in  this  state.     The  respond- 
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ents  having"  entered  pleas  of  guilty,  the  court  erred  in  grant- 
ing their  motion  in  arrest  of  judgment,  and  in  entering  judg- 
ment of  dismissal  and  discharge. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  vacate  the  judgment  and  overrule  the  motion 
in  arrest  of  judgment. 

Root,  Crow,  Mount,  Dunhar  and  FuUerton,  JJ.,  concur. 


Indians  are  not  citizens,  but  distinct  tribes  or  nations  under  the  pro- 
tection of  the  United  States:  Goodell  v.  Jackson,  20  Johns.  693,  11 
Am.  Dec.  351. 


BEATTY  V.  DAVENPORT. 

[45  Wash.  555,  88  Pac.  1109.] 

ADOPTION — Attack  on  Decree  by  Habeas  Corpus. — A  decree^ 
of  adoption  is  binding  only  upon  the  parties  before  the  court  and 
their  privies  and  may  be  attacked  collaterally  on  habeas  corpus  by 
one  in  interest  who  is  neither  a  party  nor  privy  to  it.     (p.  940.) 

JX7D6MENTS — ^Decree  of  Adoption — Collateral  Attack — ^Habeas 
Corpus. — ^If  a  parent  is  not  a  party  to,  and  has  no  actual  or  con- 
structive notice  of,  proceedings  wherein  a  decree  for  the  adoption 
of  his  child  is  rendered,  he  is  entitled  to  collaterally  attack  such 
decree  by  habeas  corpus  to  recover  the  possession  of  his  child,  (p. 
940.) 

Hamblen,  Lund  &  Gilbert,  for  the  appellants. 

Danson  &  Williams,  for  the  respondent. 

656  MOUNT,  J.  Respondent  was  awarded  the  custody  of 
two  minor  children  by  habeas  corpus  proceedings.  This  appeal 
is  from  final  judgment  therein.  The  material  conceded  facts 
are  as  follows:  On  March  30,  1905,  the  respondent  was,  by 
decree  of  the  superior  court  of  Whitman  county,  divorced 
from  her  husband,  R.  J.  Pierce.  By  that  decree  she  was 
awarded  the  care  and  custody  of  her  infant  children.  On 
the  day  following  the  decree  her  divorced  husband,  R.  J. 
Pierce,  fled  the  state,  taking  with  him  one  of  these  children. 
A  few  months  later  respondent  located  Mr.  Pierce  in  the  state 
of  New  York.  She  attempted  to  obtain  possession  of  her 
child  there  by  habeas  corpus  proceedings,  but  before  service 
could  be  had,  ]\Ir.  Pierce  again  fled  with  the  child.  Respond- 
ent then  went  to  her  mother's  home  in  Canada,  taking  her 
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other  child  with  her,  not  knowing  the  whereabouts  of  Mr. 
Pierce  or  the  child  he  had.  Subsequently,  on  July  14,  1905, 
while  respondent  was  at  her  mother's  home  in  Canada,  Mr. 
Pierce,  by  stealth,  secured  the  other  child  from  respondent, 
and  disappeared.  He  came  directly  to  Spokane,  where  he 
left  both  the  children  with  his  sister,  one  of  these  appel- 
lants. Respondent  employed  assistance  to  locate  the  children, 
but  was  unable  to  find  tl^em.  The  children  remained  in  pos- 
session of  appellants  in  Spokane  until  January  16,  1906,  when 
appellants  filed  a  petition  in  the  superior  court  of  that  county 
for  the  adoption  of  the  children.  The  petition  alleged  that 
the  children  were  the  offspring  of  R.  J.  Pierce  and  the  re- 
spondent, who  were  living  separate  and  apart  from  each  other, 
and  were  legally  divorced  by  decree  of  the  superior  court  of 
"Whitman  county  in  March,  1905 ;  that  said  R.  J.  Pierce  was 
a  resident  of  Spokane  county,  and  that  the  residence  of  the 
respondent  was  unknown  to  the  petitioners;  that  respondent 
in  the  month  of  October,  1905,  left  the  children  in  the  cus- 
tody of  appellants,  and  ever  since  the  month  of  March,  1905, 
had  wholly  abandoned  said  children.  Accompanying  the  peti- 
tion was  the  written  consent  of  the  father  for  the  adoption  of 
the  children  by  appellants.  '*^''  While  the  petition  alleged, 
and  the  written  consent  recited,  that  R.  J.  Pierce  was  the 
father  of  the  children,  neither  the  petition  nor  written  consent 
stated  that  he  had  the  care,  custody,  or  control  of  said  chil- 
dren. 

On  January  17,  1906,  after  the  petition  was  filed,  the  court 
appointed  one  Lawrence  Jack  to  appear  as  next  friend  for 
the  children  in  the  adoption  proceedings.  On  the  same  day 
Mr.  Jack  filed  a  written  consent  to  the  adoption,  and  the 
<;ourt,  after  hearing  evidence  and  finding  that  respondent 
had  abandoned  the  children,  made  and  entered  an  order  of 
adoption.  No  notice  of  any  kind  was  served  or  attempted  to 
be  served  upon  respondent  in  the  adoption  proceedings,  and 
she  had  no  notice  or  knowledge  thereof.  In  the  month  of 
October,  1906,  respondent  located  the  children,  and  came 
immediately  to  Spokane,  where  she  filed  her  petition  in  habeas 
corpus  for  the  possession  of  the  children.  In  her  petition 
for  the  writ  of  habeas  corpus,  she  alleged  the  fact  of  the 
divorce  from  R,  J.  Pierce ;  that  the  two  children  were  awarded 
to  her,  and  that  they  had  been  stealthily  and  unlawfully  taken 
from  her  by  said  Pierce,  and  that  the  appellants  were  with- 
holding her  childten  from  her  by  direction  of  said  R.  J. 
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Pierce.  For  a  return  to  the  writ,  the  appellants  set  up  the 
adoption  proceedings,  claiming  the  same  to  be  a  bar  to  the 
claim  of  respondent  for  the  possession  of  the  children.  For 
reply  to  the  return,  respondent  alleged  that  the  adoption 
proceedings  were  void  as  to  her,  by  reason  of  the  facts  that 
she  was  not  a  party  thereto,  had  not  consented  thereto,  and 
had  no  notice  or  knowledge  thereof,  and  that  the  jurisdic- 
tional facts  therein  stated  were  false  and  known  to  be  false 
by  the  petitioner,  and  that  by  reason  of  false  representations 
stated  therein  and  testified  to,  and  also  by  reason  of  the 
fraud  practiced  upon  the  court  in  such  adoption  proceedings, 
the  judgment  therein  was  void. 

Upon  the  hearing  of  the  habeas  corpus  proceedings,  it 
appeared  that  the  appellants  knew  of  the  divorce  proceed- 
ings; that  Mrs.  Davenport,  one  of  the  appellants  herein, 
»08  was  a  witness  therein,  and  present  at  the  trial,  and  knew 
that  the  care,  custody,  and  control  of  the  children  were 
awarded  to  the  respondent,  and  that  R.  J.  Pierce  had  taken 
both  of  said  children  away  from  respondent.  It  also  appeared 
that  respondent  had  no  knowledge  or  notice  of  the  adoption 
proceedings  until  return  was  made  to  the  writ  of  habeas  cor- 
pus, and  that  she  had  not  abandoned  the  children.  The  court 
thereupon  found  that  the  adoption  proceedings  were  void 
upon  the  ground  of  fraud  practiced  upon  the  court,  and 
upon  the  further  ground  that  respondent  had  no  notice 
thereof,  and  therefore  granted  the  writ.  The  appellants  ap- 
pealed from  the  order  so  made,  and  the  trial  court  ordered 
the  children  in  possession  of  the  matron  of  the  juvenile  de- 
partment, pending  the  appeal.  After  the  appeal  was  taken, 
the  lower  court  made  an  order  giving  possession  of  the  chil- 
dren to  the  respondent.  This  order  was  subsequently  set 
aside  by  this  court  upon  application  therefor,  and  the  chil- 
dren ordered  returned  to  the  matron  of  the  juvenile  depart- 
ment of  the  superior  court,  where  they  were  at  the  time  the 
appeal  was  perfected.  Afterward  an  application  was  made 
to  this  court  by  each  party  for  possession  of  the  children. 
In  this  last  application  to  this  court,  it  was  agreed  that  the 
juvenile  department  of  the  superior  court  was  not  a  proper 
place  for  the  children.  We  made  no  order  upon  this  applica- 
tion because  at  that  time  the  case  was  submitted  upon  the 
merits.     We  shall  now  consider  the  whole  case. 

The  appellants  contend  in  this  court,  as  they  did  in  the 
<ourt  below,  that  the  adoption  proceedings  are  regular  upon 
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their  face,  and  the  judgment  being  by  a  court  of  competent 
jurisdiction  cannot  be  attacked  in  this  collateral  proceeding, 
but  imports  absolute  verity.  The  general  rule  no  doubt  is 
that  a  judgment  of  a  court  of  competent  jurisdiction  is  bind- 
ing until  it  is  reversed,  and  that  another  court  cannot,  by 
means  of  the  writ  of  habeas  corpus,  look  beyond  a  judgment 
and  re-examine  the  proceedings  on  which  it  is  based.  The 
writ  challenges  the  jurisdiction  alone:  21  Cyc.  244;  Black  on 
««o  Judgments,  2d  ed.,  sees.  254,  255,  533;  In  re  Clifford,  37 
Wash.  460,  107  Am.  St.  Rep.  819,  79  Pac.  1001. 

But  this  rule  of  course,  applies  only  to  parties  and  privies 
to  such  judgments.  In  this  case  it  is  not  even  claimed  that 
the  respondent  was  a  party  to  the  decree  of  adoption,  or  that 
she  was  served  with  notice  or  that  she  had  any  knowledge 
of  such  proceedings  until  after  the  judgment  had  been  en- 
tered. No  notice,  constructive  or  otherwise,  was  attempted 
to  be  given  to  her.  It  is  true  the  petition  alleges  that  she 
had  abandoned  the  children,  and  the  court  so  found,  without 
giving  her  an  opportunity  to  be  heard  on  that  question.  It 
is  also  true  that  the  decree  of  adoption  recited  that  the 
father  had  the  custody,  care,  and  control  of  the  infant  chil- 
dren, but  this  recital  was  not  binding  upon  her  because  she 
Was  not  a  party  and  had  no  opportunity  to  be  heard  upon 
it.  The  decree  of  adoption  was  binding  only  upon  the  parties 
before  the  court  and  their  privies.  It  was  not  binding  upon 
respondent,  because  she  was  neither  a  party  nor  a  privy  to 
it.  The  court,  therefore,  had  no  jurisdiction  to  determine 
her  rights.  The  rule  is  that  a  judgment  can  always  be  at- 
tacked collaterally  by  one  who  was  not  a  party  or  privy  to  it : 
Black  on  Judgments,  2d  ed.,  sees.  278,  534.  A  rule  otherwise 
would  permit  a  man  to  be  condemned  unheard,  or  his  prop- 
erty taken  without  notice,  which,  of  course,  is  contrary  to  the 
plainest  principles  of  law  or  justice.  The  basis  of  the  rule 
that  a  judgment  re^jilar  upon  its  face  cannot  be  attacked 
collaterally  is  that  there  has  been  an  adjudication  of  the  ques- 
tion between  the  parties.  Where  it  appears  from  the  face 
of  the  record  that  a  party  interested  was  not  before  the  court 
and  had  no  notice  or  opportunity  to  be  heard,  the  rule 
does  not  apply.  Such  parties  may  be  heard  upon  questions 
of  both  law  and  fact  as  fully  as  though  no  judgment  had 
been  rendered.  The  rule  applies  as  well  to  habeas  corpus 
proceedings  as  to  others:  Schlitz  v.  Roenitz,  86  Wis.  31,  39 
Am.  St.  Rep.  873,^6  N.  W.  194,  21  L.  R.  A.  483  j  Holmes 
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V.  Derrig,  127  Iowa,  625,  103  N.  W.  973 ;  Burger  v.  Frakes, 
»«o  67  Iowa,  460,  23  N.  W.  746,  25  N.  W.  735;  Nugent  v. 
Powell,  4  Wyo.  173,  62  Am.  St.  Rep.  17,  33  Pac.  23,  20  L.  R. 
A.  199 ;  State  v.  Wheeler,  43  Wash.  183,  86  Pac.  394. 

In  the  case  of  Schlitz  v.  Roenitz,  86  Wis.  31,  39  Am.  St. 
Rep.  873,  56  N.  W.  194,  21  L.  R.  A.  483,  the  court,  speaking 
to  this  question,  said:  "The  contention  that  the  county  court 
could,  without  notice  to  the  plaintiff  or  opportunity  to  him 
to  defend  against  the  charge  of  abandonment,  grant  an  or- 
der depriving  the  plaintiff  of  his  most  sacred  natural  rights 
in  respect  to  his  child,  so  jealously  guarded  and  protected  by 
the  laws,  offends  against  all  our  ideas  respecting  the  adminis- 
tration of  justice,  and  is  opposed  to  the  principles  which 
lie  at  the  foundation  of  all  judicial  systems  not  essentially 

despotic  in  their  character  and  methods  of  procedure 

We  have  not  been  referred  to  a  single  adjudicated  case  which 
holds  that  such  an  order  as  this  is  valid,  as  against  the  claim  of 
the  natural  father  to  the  services  of  his  minor  child,  or  as 
affording  any  evidence  that  he  has  abandoned  it.  Certainly, 
nothing  is  gained  by  saying  that  the  proceeding  is  one  quasi 
in  rem,  for,  in  all  such,  notice  to  the  party  affected  and  bound, 
either  actual  or  constructive,  is  absolutely  essential.  Nor  is  it 
material  that  the  order  may  be  set  aside  on  petition,  appeal, 
or  certiorari.  The  fact  still  remains  that  as  to  the  father 
the  order  is  a  mere  nullity,  and  may  be  disregarded  as  such, 
whenever  and  wherever  it  comes  in  question,  as  against  him, 
or  as  affecting  his  rights The  judgments  and  deci- 
sions of  a  judicial  tribunal  are  conclusive,  and  secure  against 
collateral  attack,  only  when  the  tribunal  rendering  them  had 
jurisdiction  of  the  subject  matter  and  of  the  parties  to  be 
affected  by  them.  By  reason  of  the  want  of  jurisdiction  of 
the  person  of  the  plaintiff,  the  proceeding  in  question  estab- 
lished nothing  as  against  him,  and  is  no  evidence  that  he 
abandoned  his  child." 

In  the  case  of  State  v.  Wheeler,  43  Wash.  183,  86  Pac.  394, 
where  the  facts  were  similar  to  the  facts  in  this  case,  in  speak- 
ing to  the  point  under  consideration,  we  said:  "Respondents 
now  contend  that  this  order  [the  order  of  adoption]  destroyed 
all  of  the  father's  rights,  and  that  he  *****  cannot  question 
the  same  in  this  collateral  proceeding.  This  contention  can- 
not be  sustained.  In  order  that  the  father  might  be  bound 
by  said  order,  it  was  necessary  that  some  character  of  ser- 
vice should  be  made  upon  him,  and  that  he  should  have  had 
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his  day  in  court It  is  not  claimed  that  the  relator 

was  in  fact  served.  The  undisputed  evidence  in  this  action 
shows  that  he  was  not.  This  being  true,  the  entire  proceed- 
ing was  void." 

TTnder  this  rule,  we  are  satisfied  that  the  order  of  adoption 
by  the  appellants  in  this  case  was  not  binding  upon  the  re- 
spondent, and  that  she  was  therefore  at  liberty  in  this  pro- 
ceeding to  show  the  facts.  The  judgment  of  the  lower  court 
is  therefore  affirmed.  In  view  of  the  conclusion  that  we  have 
reached,  the  application  of  the  respondent  for  immediate  pos- 
session of  the  children  is  hereby  granted,  and  she  is-  authorized 
to  take  the  children  from  the  matron  of  the  juvenile  depart- 
ment immediately  upon  the  filing  of  this  opinion,  and  to  retain 
them  pending  the  petition  for  rehearing,  should  one  be  filed. 
It  is  further  ordered  that  respondent  recover  costs  of  this 
appeal,  including  all  charges  and  expenses  for  the  care  of 
said  children  by  the  superior  court  or  the  matron  of  the  ju- 
venile department  thereof. 

Hadley,  C.  J.,  Dunbar,  Rudkin,  Root  and  Crow,  JJ.,  concur. 


Adoption  Proceedings  are  discussed  in  the  note  to  Van  Matre  v.  Sankey, 
39  Am.  St.  Eep.  210.  While  notice  to  the  natural  parent  is  usually 
necessary  in  order  to  confer  jurisdiction  on  the  court  (Schlitz  v. 
Eoenitz,  86  Wis.  31,  39  Am.  St.  Eep.  873),  it  is  competent  for  the 
legislature  to  dispense  with  notice,  at  least  in  case  the  parent  has 
abandoned  the  child  (Parsons  v.  Parsons,  101  Wis.  76,  70  Am.  St. 
Eep.  894;  Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  St.  Eep.  17)  or  has 
been  found  guilty  of  adultery  and  divorced  for  that  reason:  In  re 
Williama,  102  Cal.  70,  41  Am.  St.  Eep.  163. 
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TAYLOR  V.  THIEMAN. 

[132  Wis.  38,  111  N.  W.  229.] 

ESTATES  OF  DECEDENTS — Amendment  of  Claims. — On  an 
appeal  from  the  disallowance  in  the  county  court  of  a  claim  against 
the  estate  of  a  decedent,  the  circuit  court  may  allow  amendments 
•within  the  scope  of  the  claim,  but  not  an  amendment  presenting  an 
entirely  new  item  or  claim,     (p.  946.) 

ESTATES  OF  DECEDENTS — Claim  for  Services  of  Foster 
Cliild. — One  who  presents  a  claim  against  an  estate  for  services  ren- 
dered the  decedent  must  show  an  express  contract  for  compensa- 
tion, if  the  deceased  always  regarded  and  treated  him  as  a  son  dur- 
ing his  childhood  and  adult  years,  and  he  responded  by  treating  the 
deceased  as  a  father,     (p.  948.) 

ESTATES  OF  DECEDENTS — Claim  for  Services  of  Foster 
Child. — An  express  verbal  promise  to  devise  land  in  consideration  of 
services  rendered  by  a  foster  child,  though  itself  unenforceable  un- 
der the  statute  of  frauds,  removes  the  presumption  that  the  services 
were  rendered  gratuitously,  and  clears  the  ground  for  a  recovery 
of  their  reasonable  value  against  the  estate  of  the  deceased  promisor, 
(p.  949.) 

ESTATES  OF  DECEDENTS — Claim  for  Services  of  Foster 
Child. — No  contract  can  be  implied  for  compensation  from  the  rendi- 
tion of  services  by  a  foster  child  to  the  person  whom  he  regards  as 
his  father;  but  where  they  are  rendered  under  an  express  promise 
to  devise  land  in  return,  a  contract  to  pay  the  reasonable  value  may 
be  implied  and  recovered  upon,  provided  such  express  contract  is 
satisfactorily  proved,     (p,  949.) 

ESTATES  OF  DECEDENTS — Claim  for  Services— Limitations. 
A  cause  of  action  upon  an  implied  promise  to  pay  for  services,  aris- 
ing because  of  the  invalidity  of  an  express  promise  to  will  real  es- 
tate, accrues  when  the  services  are  rendered,  so  that  if  they  are 
rendered  more  than  six  years  before  the  death  of  the  promisor,  a  re- 
covery therefor  is  barred  by  limitation,     (p.  949.) 

Joseph  G.  Donnelly  and  John  F.  Thieman,  for  the  appellant. 

."W.  A.  Hayes,  for  the  respondent. 

(943) 
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80  WINSLOW,  J.  This  is  a  claim  against  the  estate  of  Al- 
bert Taylor,  deceased.  It  was  wholly  disallowed  in  the  county 
court,  and  the  claimant  appealed.  After  trial  in  the  circuit 
court  he  secured  a  verdict  for  $1,260.24,  upon  which  judgment 
was  entered,  and  the  administrator  appeals. 

It  appeared  upon  the  trial  that  the  deceased,  Albert  Taylor, 
in  1855  was  a  farmer  living  with  his  wife  upon  a  farm  which 
he  owned  in  the  town  of  Greenfield,  Milwaukee  county,  and 
that  in  June,  1855,  the  claimant,  being  then  an  orphan  five 
years  of  age  not  related  to  the  deceased,  went  to  live  with  the 
deceased  as  a  member  of  his  family  upon  the  farm,  that  the 
deceased  had  no  children  of  his  own,  and  that  the  claimant 
was  taken  into  the  family  and  treated  as  a  son,  though  not 
formally  adopted,  and  recognized  as  an  adopted  son  and  as  a 
member  of  the  family  by  the  deceased  and  his  relatives;  that 
in  June,  1870,  the  claimant  enlisted  in  the  regular  army,  and 
remained  in  the  army  until  June,  1875,  when  his  term  of  en- 
listment expired  and  he  returned  to  the  home  of  the  deceased 
and  worked  on  the  farm  until  February,  1876,  when  the  de- 
ceased sold  his  farm,  and  the  claimant  rented  a  farm  a  mile 
distant  and  commenced  business  for  himself;  that  from 
February,  1876,  until  some  time  in  1884  the  deceased  lived 
during  the  greater  part  of  the  time  in  Indiana,  but  in  the 
last-named  year  returned  to  "Wisconsin  and  took  up  his  resi- 
dence in  the  town  of  Wauwatosa,  in  his  own  house,  and  lived 
there  until  some  time  in  October,  1896 ;  that  the  wife  of  the 
deceased  died  in  September,  1891;  that  in  October,  1896,  the 
deceased  went  to  Crown  Point,  Indiana,  where  he  had  some 
relatives,  returning  occasionally  to  Wauwatosa  until  he  died, 
^»  April  16,  1902,  leaving  a  will  executed  September  22,  1896, 
by  which  he  left  all  his  property  to  Cassius  M.  Taylor,  a  rela- 
tive residing  in  Lake  county,  Indiana,  which  will  has  been 
duly  probated  in  the  county  court  of  Milwaukee  county ;  that 
the  claimant  was  married  in  April,  1881,  and  has  a  son  and 
daughter  both  of  adult  years. 

The  testimony  further  tended  to  show  that  in  April,  1893, 
the  claimant  Was  living  with  his  family  in  the  city  of  Mil- 
waukee, and  that  at  this  time  the  deceased,  being  alone  in 
his  house  in  Wauwatosa,  requested  the  claimant  and  his  family 
to  come  and  live  with  him  in  Wauwatosa  and  that  the  claim- 
ant complied  with  the  request;  and  from  this  time  until  the 
middle  of  September,  1895,  the  parties  lived  together  in  the 
house  of  the  deceased,  the  claimant  furnishing  the  meals  and 
his  family  doing  the  washing  and  other  work,  including  care 
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of  the  deceased  when  sick;  that  the  claimant  then  moved  to 
another  house  near  by,  but  the  deceased  continued  to  room  in 
his  own  house  and  took  his  meals  with  the  claimant,  and  the 
claimant's  wife  and  family  continued  to  do  the  washing  and 
to  furnish  him  care  when  sick  tiU  he  went  to  Indiana  in  Oc- 
tober, 1896. 

The  claim  as  originally  filed  in  county  court  was  for  the 
sum  of  $2,761.83,  and  contained  a  number  of  items  for  money 
advanced  and  farm  labor  performed-  between  April,  1868,  and 
November,  1887.  As  to  the  money  items  no  testimony  was 
given  in  the  circuit  court  and  the  court  directed  the  jury  that 
they  should  only  consider  the  evidence  bearing  on  the  claim 
for  board,  nursing,  and  care  from  1893  to  1896.  The  only 
items  during  this  period  in  the  original  claim  were  as  follows : 
To  board  and  lodging  from  April,  1893,  to  September 

1,  1895,  126  weeks  at  $4  per  week $504.00 

To  interest  on  same  from  September,  1896,  to  April 

1902,  at  6  per  cent 166.32 

To  board  from  September  1,  1895,  to  September  25, 

1896,  56  weeks  at  $2  per  week 112.00 

To  interest  on  same  from  September,  1896,  to  April 

1902,  at  6  per  cent 36.76 

■**  At  the  opening  of  the  trial  in  the  circuit  court,  against 
objection  and  exception,  the  court  allowed  the  claimant  to  file 
an  amended  claim,  adding  a  number  of  items  to  the  original 
claim  aggregating  $500,  of  which,  however,  the  only  items 
submitted  to  the  jury  were  the  following : 
To  washing,  sewing,  mending,  from  April  1,  1893, 

to  October  1,  1895,  78  weeks  at  $0.75  per  week. .     $58.50 

To  interest  on  same,  6i/^  years  at  6  per  cent 22.82 

To  cooking,  washing,  mending,  and  cleaning  from  Oc- 
tober 1, 1895,  to  September  26,  1896,  52  weeks  at 

$1.50  per  week 78.00 

To  interest  on  same,  5^/2  years  at  6  per  cent 25.74 

Thus  it  appears  that  the  aggregate  amount  of  the  items 
submitted  to  the  jury  was  $1,004.14,  while  the  verdict  of  the 
jury  was  for  $1,260.24. 

After  verdict  the  court,  against  objection  and  exception, 
allowed  a  further  amended  claim  to  be  filed  to  conform  with 
the  verdict  and  evidence,  in  which  the  item  for  board,  lodg- 
ing, etc.,  from  April,  1893,  to  September,  1895,  was  increased 
to  $7  per  week  instead  of  $4  and  a  like  increase  made  in  the 
Am.  St.  Eep.,  VoL  122—60 
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item  of  board,  etc.,  from  September  20,  1895,  to  October  10, 
1896,  so  as  to  make  the  aggregate  of  these  two  items  $1,267. 

As  appears  by  the  statement  of  facts,  the  circuit  court 
allowed  an  amendment  to  the  original  claim  as  filed  in  the 
county  court  which  added  two  entirely  new  items,  aggregat- 
ing $185.06,  and  submitted  them  to  the  jury.  This  was  clearly 
erroneous.  This  court  has  held  that  matters  not  presented 
in  the  county  court  cannot  be  brought  into  the  controversy 
upon  appeal,  because  the  theory  of  the  statute  is  that  only 
claims  which  have  been  passed  upon  by  the  probate  court  aro 
to  be  considered  upon  the  appeal :  Sloan  v.  Duffy,  117  Wis.  480, 
94  N.  W.  342.  The  circuit  court  has  undoubtedly  power  to 
allow  amendments  in  its  discretion  to  such  "**  claims,  but  the 
amendment  must  be  within  the  scope  of  the  claim  presented 
to  the  county  court.  It  cannot  present  an  entirely  new  item 
or  claim.  Where  the  original  claim  is  for  the  value  of  definite 
property  or  services,  an  amendment  increasing  the  amount  of 
such  value  is  permissible,  because  such  an  amendment  cannot 
be  considered  as  adding  a  new  or  independent  claim,  but  as 
merely  making  change  in  the  scope  of  the  claim  upon  which 
the  county  court  passed:  Dayton  v.  Estate  of  Dakin,  103 
Mich.  65,  61  N.  W.  349.  See,  also,  Longwell  v.  Mierow,  130 
Wis.  208,  109  N.  W.  943. 

The  appellant  moved  for  a  nonsuit  and  also  for  a  directed 
verdict  on  the  ground  that  no  express  contract  to  pay  for  the 
alleged  services  had  been  shown  and  as  the  rulings  on  these 
motions  present  the  same  general  question  they  will  be  con- 
sidered together.  In  such  consideration  it  becomes  necessary 
to  make  some  further  statement  of  the  evidence. 

The  evidence  showing  that  the  claimant  was  received  into 
the  family  of  the  deceased  and  was  called  a  son  and  treated 
in  all  respects  as  a  son  from  his  fifth  to  his  twentieth  year  as 
well  as  during  a  number  of  months  after  his  return  from  the 
army  in  his  twenty-fifth  year  has  already  been  quite  fully 
stated.  At  this  latter  time  the  deceased  sold  his  farm  and 
the  claimant  started  out  to  make  his  own  way.  No  change  ap- 
pears to  have  taken  place  in  the  feeling  of  the  parties  toward 
each  other  at  this  time.  The  deceased  still  continued  to  speak 
of  the  claimant  as  his  son  and  his  boy,  and  the  claimant  ap- 
parently lost  none  of  his  filial  regard,  and  his  children  seem 
to  have  considered  and  treated  the  deceased  as  their  grand- 
father. In  April,  1893,  the  deceased  requested  the  claimant 
and  his  family  to  come  and  live  with  him  in  his  house  in 
Wauwatosa,  and  the  claimant  did  so,  and  from  that  time  until 
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September,  1895,  they  all  lived  together  as  one  family.  The 
testimony  seems  to  show  that  during  this  time  the  claimant 
furnished  the  food  and  such  care  as  the  deceased  needed, 
while  the  deceased  furnished  the  house  without  ^*  charge  for 
rent.  In  September,  1895,  the  claimant  moved  to  another 
house  near  by,  but  still  continued  to  furnish  meals  and  care 
to  the  deceased,  who  continued  to  room  in  his  own  house  until 
October,  1896.  There  is  no  direct  evidence  of  any  contract 
by  the  deceased  to  pay  for  the  board  and  services  so  rendered, 
but  there  was  considerable  evidence  by  the  claimant's  children, 
as  well  as  by  disinterested  witnesses,  that  the  deceased  said  at 
numerous  times  that  he  was  reserving  the  house  for  his  son 
John  (the  claimant)  or  that  he  was  going  to  give  the  house  in 
which  he  lived  to  his  son  John  for  the  help  which  John  had 
always  given  him.  It  will  be  readily  seen  that  the  question 
whether  the  relations  between  the  deceased  and  the  claimant 
during  the  time  they  lived  together  were  those  of  parent  and 
child  or  of  strangers  to  each  other  becomes  a  very  important 
one.  The  circuit  judge  recognized  its  importance  and  charged 
the  jury  in  substance  that  if  they  found  the  relations  to  be 
those  of  parent  and  child,  they  must  also  find  an  express  con- 
tract to  pay  for  the  services  in  order  to  find  a  verdict  for  the 
claimant,  but  if  such  were  not  the  relations,  the  claimant 
might  recover  upon  implied  contract. 

The  general  questions  involved  have  been  frequently  con- 
sidered by  this  court  and  the  following  propositions  have  been 
very  definitely  settled:  Where  a  child  lives  in  his  parent's 
household,  even  after  his  majority,  eating  at  his  parent 's  table 
and  rendering  services  such  as  are  ordinarily  rendered  by  the 
members  of  a  household  to  each  other,  the  presumption  is  that 
the  board  and  services  mutually  rendered  are  intended  to  be 
gratuitous,  and  no  contract  to  pay  therefor  on  either  side  will 
be  implied ;  but  there  must  be  an  express  contract  shown  either 
by  direct  and  positive  evidence,  or  by  circumstantial  evidence 
equivalent  to  direct  and  positive :  Pellage  v.  Pellage,  32  Wis. 
136.  The  same  rule  applies  between  brother  and  sister  (Hall 
V.  Finch,  29  Wis.  278,  9  Am.  Rep.  559),  stepfather  and  stepson 
(Wells  V.  Perkins,  43  Wis.  160;  Ellis  v.  Gary,  74  Wis.  176,  17 
Am.  St.  Rep.  125,  42  N.  W.  252,  4  L.  R.  A.  55),  foster  parent 
and  child  (Tyler  '^  v.  Burrington,  39  Wis.  376;  Martin  v.  Es- 
tate of  Martin,  108  Wis.  284,  81  Am.  St.  Rep.  895,  84  N.  W. 
439),  uncle  and  niece  (Leitgabel  v.  Belt,  108  Wis.  107,  83  N.  W. 
1111)  ;  and  it  has  been  recently  said  that  in  all  cases  "where 
there  is  close  relationship  between  the  parties  and  they  live 
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under  the  same  roof,  the  rule  is  almost  universal  that  services 
rendered  by  one  to  the  other  are  presumed  to  be  simply- 
natural  acts  of  kindness,  and  intended  as  a  gratuity"  (Will- 
iams V.  Williams,  114  Wis.  79,  89  N.  W.  835).  In  the  last- 
named  case  it  was  further  said  that  "there  doubtless  are  cases 
where,  though  the  parties  do  not  live  in  the  same  household, 
still,  from  the  closeness  of  the  relationship  and  the  fact  of  de- 
pendence of  the  one  upon  the  other,  as  of  an  aged  parent  upon 
a  son,  or  a  feeble  sister  upon  a  brother,  the  same  presumption 
may  arise." 

The  facts  as  to  the  relations  of  the  parties  in  the  present 
(lase  were  all  undisputed.  The  deceased  always  regarded  the 
claimant  as  a  son,  and  treated  him  as  such  both  during  the 
latter 's  childhood  and  during  his  adult  years,  and  the  claim- 
ant responded  by  treating  the  deceased  as  a  father.  In  the 
claimant's  youth  he  was  dependent  upon  the  deceased,  and  in 
the  old  age  of  the  father  he  was  in  turn  dependent  upon  the 
claimant.  We  think  that  upon  the  undisputed  facts  the  pre- 
sumption arose  that  the  claimant 's  services  for  his  father  from 
1893  until  October,  1896,  were  gratuitous,  and  that  the  jury 
should  have  been  so  instructed.  This  conclusion  does  not 
necessarily  mean,  however,  that  a  nonsuit  should  have  been 
ordered  or  a  verdict  for  the  defendant  directed.  It  simply 
means  that  the  jury  should  have  been  told  that  no  recovery 
could  be  had  unless  an  express  promise  by  the  deceased  to  pay 
for  the  services  had  been  first  proven,  either  by  direct  and 
positive  evidence,  or  by  evidence  of  circumstances  which  in 
their  nature  are  equivalent  to  direct  and  positive  proof.  The 
principle  is  that,  if  such  express  promise  be  proven,  it  removes 
the  presumption  that  the  services  were  gratuitously  rendered ; 
if  the  express  promise  be  to  pay  money  or  will  personal 
"**  property,  it  may  be  enforced  according  to  its  terms;  if  it 
be  in  whole  or  in  part  a  promise  to  will  real  estate,  it  cannot 
be  enforced  because  of  the  statute  requiring  such  contracts  to 
be  in  writing  (Stats.  1898,  sec.  2304),  but  it  still  removes  the 
presumption  and  leaves  the  ground  clear  for  a  recovery  of  the 
reasonable  value.  A  recovery  under  this  latter  principle  is 
logically  and  truly  a  recovery  upon  implied  contract,  but  it 
is  differentiated  from  an  ordinary  recovery  upon  implied  con- 
tract by  the  fact  that  it  only  becomes  possible  by  virtue  of  the 
previous  establishment  of  the  express  promise,  while  in  con- 
troversies between  strangers  no  such  previous  express  promise 
need  be  shown :  Ellis  v.  Gary,  74  Wis.  176,  17  Am.  St.  Rep. 
125,  42  N.  W.  252,  4  L.  R.  A.  55 ;  Estate  of  Kessler,  87  Wis. 
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660,  41  Am.  St.  Rep.  74,  59  N.  W.  129 ;  Leitgabel  v.  Belt,  108 
Wis.  107,  83  N.  W.  1111 ;  Martin  v.  Estate  of  Martin,  108 
Wis.  284,  81  Am.  St.  Rep.  895,  84  N.  W.  439 ;  Loper  v.  Estate 
of  Sheldon,  120  Wis.  26,  97  N.  W.  524.  The  broad  statement 
sometimes  made,  that  in  such  cases  as  the  present  there  can 
be  no  recovery  upon  implied  contract,  is  therefore  inaccurate, 
if  not  positively  incorrect.  Correctly  speaking,  the  principle 
is  that  there  can  be  no  contract  implied  merely  from  the  fact 
of  the  rendition  of  the  services ;  but  where  they  are  rendered 
under  an  express  promise  to  devise  land  in  return,  a  contract 
to  pay  the  reasonable  value  may  be  implied  and  recovered 
upon,  provided  such  express  promise  is  satisfactorily  proven. 
As  it  has  been  before  stated,  there  were  a  number  of  declara- 
tions proven  to  have  been  made  by  the  deceased  in  his  lifetime 
to  the  effect  that  he  was  going  to  give  the  property  to  his  son 
John,  that  he  was  reserving  it  for  John,  that  it  would  be 
John's  some  day,  and  other  statements  that  he  would  make  it 
all  right  with  John  some  day.  These,  we  think,  were  sufficient 
to  go  to  the  jury  in  connection  with  the  other  circumstances  in 
the  case  upon  the  question  whether  an  express  promise  to  pay 
for  the  services  in  some  way  was  made  by  the  deceased. 

Another  question  becomes  important  at  this  point,  namely, 
^*  the  effect  of  the  statute  of  limitations.  It  has  been  twice 
held  by  this  court  that  in  case  of  recovery  upon  implied  con- 
tract, arising  because  of  the  invalidity  of  an  express  prom- 
ise to  will  real  estate,  the  cause  of  action  accrues  when  the 
services  are  rendered  as  in  other  cases  of  implied  contract, 
so  that  if  the  services  were  rendered  more  than  six  years  be- 
fore the  death  of  the  deceased  the  statute  of  limitations  will 
run  against  them  and  bar  a  recovery,  unless  the  operation  of 
the  statute  be  in  some  way  suspended:  Martin  v.  Estate  of 
Martin,  108  Wis.  284,  81  Am.  St.  Rep.  895,  84  N.  W.  439; 
Loper  V.  Estate  of  Sheldon,  120  Wis.  26,  97  N.  W.  524.  The 
decision  in  the  Kessler  case  (87  Wis.  660,  41  Am.  St.  Rep.  74, 
59  N.  W.  129),  which  might  at  first  glance  seem  to  be  to  the 
contrary,  is  not  really  so,  because  in  that  case  the  services 
were  continued  up  to  the  time  of  the  death  of  the  promisor. 
In  the  present  case  it  appears  that  the  services  entirely  ceased 
in  the  month  of  October,  1896,  and  that  the  deceased  died 
April  16,  1902.  It  therefore  appears  that  there  could  be  no 
recovery  upon  implied  contract  for  the  services  and  board 
rendered  prior  to  April  16,  1896,  because  they  were  rendered 
more  than  six  years  before  the  death  of  the  testator,  unless  it 
further  appeared  that  the  running  of  the  statute   was  sus- 


950  American  State  Reports,  Vol.  122.     [Wisconsin,' 

pended.  There  was  proof  that  the  deceased  left  Wisconsin  and 
went  to  Indiana  October  10,  1896,  and  thereafter  spent  most 
of  his  time  in  Indiana,  returning  to  Wisconsin  occasionally 
until  his  death  in  April,  1902.  This  constitutes  the  entire 
proof  upon  the  subject,  unless  the  facts  that  he  retained  his 
ownership  of  his  homestead  and  that  his  estate  is  being  pro- 
bated in  IMilwaukee  county  be  considered  as  bearing  on  the 
subject.  This  proof  seems  to  have  been  considered  as  estab- 
lishing the  fact  that  he  ceased  to  reside  in  this  state,  and  hence 
that  the  operation  of  the  statute  of  limitations  was  suspended. 
The  statute,  section  4231,  Statutes  of  1898,  provides  that  if, 
after  a  cause  of  action  has  accrued  against  any  person,  "he 
shall  depart  from  and  reside  out  of  this  state, ' '  the  time  of  his 
absence  shall  not  be  deemed  as  a  part  of  the  time  limited  for 
the  commencement  of  the  action.  Departing  from  the  state 
and  remaining  '*''  absent  a  large  portion  of  the  time  do  not 
necessarily  prove  that  the  party  so  departing  has  changed  his 
residence.  The  proof  was  not  sufficient  to  show  that  the  de- 
ceased departed  from  and  resided  out  of  the  state ;  and,  in  the 
absence  of  an  express  contract  to  pay  for  the  services  in  money 
at  the  death  of  the  testator,  all  claims  up  to  April  16,  1896, 
seem  to  be  barred  by  the  statute  of  limitations. 

Exception  was  taken  by  the  defense  to  that  part  of  the 
charge  of  the  trial  court  on  the  subject  of  the  burden  of  proof 
and  the  preponderance  of  evidence.  As  this  alleged  error  was 
not  assigned  in  appellant's  brief  we  do  not  consider  it,  but  we 
do  not  deem  it  improper  to  call  attention  to  the  fact  that  it 
seems  to  be  practically  identical  in  language  and  meaning 
with  the  instruction  disapproved  by  this  court  in  the  case  of 
Anderson  v.  Chicago  B.  Co.,  127  Wis.  273,  106  N.  W.  1077. 
A  number  of  exceptions  to  the  admission  of  evidence  were  ar- 
gued, but  we  have  found  no  error  in  them,  and  do  not  regard 
them  as  of  importance  enough  to  discuss  in  detail. 

By  the  COURT.  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


The  Law  Implies  No  Contract  for  Compensation  for  services  of  a 
filial  nature  rendered  by  a  minor  son  to  his  father.  No  recovery 
therefor  can  be  had  except  upon  an  express  promise  on  the  part  of 
the  parent:  Zimmerman  v.  Zimmerman,  129  Pa.  229,  15  Am.  St.  Eep. 
720.  And  services  are  presumed  gratuitous  when  rendered  by  a 
Btep-daughter  while  residing  in  the  family  of  her  step-father,  for 
whose  benefit  they  are  rendered:  Ellis  v.  Gary,  74  Wis.  176,  17  Am. 
St.  Rep.  125.  But  if  an  adult  removes  from  the  home  of  his  parent, 
marries,  and  afterward  ^renders  personal  services  to  his  parent,  who 
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voluntarily  accepts  them,  a  promise  to  pay  for  them  will  be  implied: 
Winkler  v.  Killian,  141  N.  C.  575,  115  Am.  St.  Eep.  694.  For  other 
authorities  on  the  question  the  law  implies  a  contract  to  pay  for 
services  rendered  by  one  member  of  a  family  to  other  members,  see 
Disbrow  v.  Diirand,  54  N.  J.  L.  343,  33  Am.  St.  Rep.  678;  Estate  of 
Kessler,  87  Wis.  660,  41  Am,  St.  Eep.  74;  Gerz  v.  Demarra,  162  Pa. 
530,  42  Am.  St.  Eep.  842. 


ESTEY  ORGAN  COMPANY  v.  LEHIVIAN. 

[132  Wis.  144,  111  N.  W.  1097.] 

SALES — Misunderstanding  as  to  Price. — When  there  is  a  mis- 
understanding between  the  buyer  and  seller  of  an  article  as  to  its 
price,  the  contract  of  sale  is  not  complete,  and  the  law  implies  no 
agreement  to  pay  a  reasonable  price,     (p.  953.) 

SALES — Misunderstanding  as  to  Price. — When,  through  a  mis- 
understanding, the  minds  of  the  parties  to  a  sale  do  not  meet  as  to 
the  price,  but  the  buyer  receives  the  article  and  converts  it  to  his 
use  with  knowledge  of  the  invoice  price  fixed  by  the  sellers,  he 
becomes  bound  to  pay  the  price  stated  in  the  invoice,     (p.  954.) 

PLEADING. — The  Allowance  of  an  Amendment  to  a  complaint 
after  trial  is  not  error,  if  the  original  complaint  was  sufficient  and 
the  amendment  simply  made  it  more  specific  in  conformity  with  the 
proof  without  changing  the  cause  of  action,     (p.  954.) 

EVIDENCE,  SECONDARY. — It  is  not  Prejudicial  Error  to  sus- 
tain an  objection  to  testimony  as  to  differences  between  the  specifica- 
tions of  two  organs  because  the  specifications  themselves  are  the  best 
evidence,  when  the  witness  has  already  testified  that  there  was  no  dif- 
ference,    (p.  955.) 

EVIDENCE. — In  an  Action  for  the  Purchase  Price  of  an  or- 
gan, it  is  not  error  to  permit  an  expert  to  testify  that  the  manage- 
ment of  the  organ  had  been  improper,     (p.  955.) 

APPEAL.— That  the  Verdict  is  Against  the  Weight  of  Evl- 
dence  is  not  ground  for  reversal  if  there  is  any  credible  evidence  to 
support  the  verdict,     (p.  955.) 

Minahan  &  Minahan,  for  the  appellants. 

Cady  &  Strehlow,  for  the  respondent. 

*■**  KERWIN,  J.  This  action  was  brought  to  recover  the 
price  of  an  organ  ****  and  motor.  The  original  complaint 
alleged  their  sale  and  delivery  at  Houghton,  Michigan,  on 
or  about  February  1,  1904,  for  the  agreed  price  of  $2,401.05. 
The  defendants  answered,  admitting  that  they  purchased 
from  plaintiff  an  organ  and  motor,  and  denying  all  other  al- 
legations of  the  complaint,  and  further  alleging  that  the 
agreed  price  was  $1,750.     Defendants   also  set  up   several 
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counterclaims  for  damages  on  account  of  breaches  of  war- 
ranty in  organs  in  failure  to  properly  furnish  music.  Plain- 
tiff replied  to  the  counterclaims,  denying  the  allegations 
thereof.  At  the  close  of  the  plaintiff 's  evidence  and  after  mo- 
tion for  nonsuit  by  defendants  the  court  permitted  plaintiff 
to  amend  its  complaint  by  inserting,  in  effect,  that  the  plain- 
tiff shipped  and  delivered  to  the  defendants,  pursuant  to 
order,  at  Houghton,  Michigan,  on  or  about  February  12,  1904, 
the  organ  and  motor,  and  that  prior  to  that  date  plaintiff 
informed  defendants  that  the  price  was  $2,401.05,  and  that 
defendants  accepted  said  property  knowing  the  price,  and 
agreed  to  pay  said  sum  of  $2,401.05.  The  jury  found  as 
follows : 

"Did  E.  C.  Hall,  assuming  to  act  for  the  plaintiff,  and  Eu- 
gene Lehman,  acting  for  the  defendants,  contract  for  the  sale 
by  the  plaintiff  to  the  defendants  of  the  organ  to  recover  the 
price  of  which  this  action  is  brought,  for  the  sum  of  $1,750? 
A.    No. 

"If  your  answer  to  the  first  question  should  be  'No,'  then 
answer  this:  Had  said  plaintiff,  prior  to  receiving  said  de- 
fendants' order  for  said  organ,  informed  said  defendants  that 
its  price  for  such  organ  was  $1,750?    A.    No. 

"Was  said  organ,  when  delivered  by  said  plaintiff  on  the 
cars,  capable  of  producing  music  automatically,  if  kept  in  a 
proper  place  and  properly  used?    A.    Yes. 

"Was  the  'Pierce'  organ,  when  delivered  by  the  plaintiff 
on  the  cars,  capable  of  producing  music  automatically,  if  kept 
in  a  proper  place  and  properly  used?    A.    Yes. 

' '  Was  the  '  Schwartz '  organ,  when  the  plaintiff  delivered  the 
same  on  the  cars,  capable  of  producing  music  automatically, 
if  kept  in  a  proper  place  and  properly  used?    A.    Yes." 

*■**  Several  months  after  trial,  and  upon  motion  by  plain- 
tiff, it  was  permitted  to  further  amend  the  complaint,  which 
amendment  is  unnecessary  to  consider.  Judgment  was  ren- 
dered for  plaintiff  for  the  sum  of  $2,401.05,  from  which  this 
appeal  was  taken. 

The  assignments  of  error  discussed  by  appellants  may  be 
treated  under  the  following  heads:  1.  Denial  of  defendants' 
motions  for  nonsuit,  directed  verdict,  and  judgment  notwith- 
standing the  verdict;  2.  Order  of  April  28,  1906,  allowing 
amendment  to  complaint;  3.  Errors  in  the  admission  and 
exclusion  of  evidence;  4.  Order  denying  new  trial.  The  de- 
fendants claimed  an>  agreement  to    purchase  the  organ  and 
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motor  at  $1,750,  and  this  question  was  found  against  them 
by  the  jury.  The  jury  also  found  against  defendants  upon 
the  counterclaims.  Aside  from  the  facts  found  by  the  jury 
there  is  but  little  dispute  upon  the  facts.  We  also  have  in 
the  record  a  very  able  and  exhaustive  opinion  of  the  circuit 
judge  treating  the  facts  and  law  of  the  case,  in  which  he 
finds  that  the  plaintiff  is  entitled  to  judgment  for  the  amount 
claimed. 

147  J  rpjjg  tiiree  assignments  of  error — refusal  of  nonsuit^ 
refusal  to  direct  a  verdict  for  defendants,  atid  denial  of  mo- 
tion for  judgment  for  defendants  on  the  verdict — are  consid- 
ered together  by  appellants.  They  involve  the  main  contro- 
versy in  the  case,  namely,  whether  upon  the  evidence  and  the 
verdict  the  plaintiff  was  entitled  to  judgment.  The  purchase 
of  the  organ  and  motor  was  made  by  correspondence,  and  it 
is  established  that  no  price  was  agreed  upon  nor  time  of  de- 
livery fixed  upon  in  such  correspondence.  It  is  also  estab- 
lished by  the  evidence  that  defendants  expected  to  get  the 
organ  for  $1,750,  while  the  plaintiff  expected  to  get  $2,300 
for  it,  and  understood  it  was  selling  it  for  that  price,  which 
was  the  regular  selling  price.  It  is  therefore  apparent  that 
the  minds  of  the  parties  never  met  upon  the  price  before 
delivery  of  the  organ.  It  is  strenuously  insisted,  however,  by 
counsel  for  appellants  that  where  no  price  is  agreed  upon 
the  law  will  imply  one.  The  argument  of  counsel  would  have 
great  force  if  there  was  no  misunderstanding  as  to  price. 
But  where  no  price  is  agreed  upon  and  there  is  a  misunder- 
standing as  to  price,  one  party  understanding  it  to  be  one 
sum  and  the  other  another,  the  doctrine  invoked  by  counsel 
for  appellants  cannot  apply.  There  being  a  clear  under- 
standing as  to  price,  the  contract  of  sale  was  not  complete 
until  the  price  was  agreed  upon,  and  the  law  could  not  imply 
a  price  contrary  to  the  understanding  of  the  parties :  Harran 
v.Voley,  62  Wis.  584,  22  N.  W.  837;  Rupley  v.  Daggett,  74 
111.  351.  We  think  it  clear  that  the  doctrine  that  the  law 
will  imply  the  parties  intended  a  reasonable  price  where 
no  price  is  agreed  upon  cannot  apply  to  the  case  before  us. 
The  organ  ordered  was  one  of  the  style  and  size  that  plain- 
tiff sold  for  $2,300.  The  organ  was  shipped  on  January  22, 
1904.  On  January  25th  plaintiff  mailed  a  letter,  inclosing 
an  invoice  of  the  price,  $2,300  for  the  organ,  and  the  balance, 
$101.05,  for  the  motor,  making  $2,401.05  the  amount  sued  for. 
The  defendants  received  this  letter  January  30,  1904,  and 
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replied  to  it  the  same  day,  stating  *^®  that  the  plaintiff  had 
made  a  mistake  as  to  the  amount  and  demanding  that  the 
bill  be  corrected.  Plaintiff  replied  February  4,  1904,  con- 
firming the  amount  of  the  invoice.  In  the  ordinary  course 
of  mail  this  letter  would  reach  defendants  not  later  than 
February  7,  1904.  One  of  the  defendants  left  Green  Bay 
February  12,  1904,  for  Houghton,  Michigan,  and  took  the 
organ  from  the  railroad  company  at  that  place  and  set  it  up. 
The  defendants  having  received  and  retained  the  property 
with  knowledge  of  the  price  the  plaintiff  expected  to  receive, 
and  without  any  agreement,  express  or  implied,  for  a  different 
price,  they  cannot  escape  payment  of  the  price  stated  in  the 
invoice:  Orme  v.  Cooper,  1  Ind.  App.  449,  27  N.  E.  655; 
Neidig  v.  Cole,  13  Neb.  39,  13  N.  W.  18 ;  Wellauer  v.  Fel- 
lows, 48  Wis.  105,  4  N.  W.  114.  The  minds  of  the  parties 
not  having  met  upon  the  price  prior  to  the  time  the  property 
was  received  by  defendants  at  Houghton,  Michigan,  it  was 
their  duty,  when  they  received  it  with  knowledge  of  the 
price,  to  refuse  to  accept  it,  unless  they  were  willing  to 
pay  the  price  stated  in  the  invoice.  Having  taken  the  prop- 
erty and  converted  it  to  their  own  use,  they  became  liable 
to  pay  such  price,  which  the  evidence  establishes  was  the 
regular  selling  price  and  a  reasonable  price. 

2.  Error  is  assigned  because  the  court  allowed  plaintiff  to 
amend  its  complaint  on  April  28,  1906,  several  months  after 
the  trial.  But  the  complaint  as  it  stood  upon  the  trial  and 
before  the  amendment  of  April  28th  was  ample  to  permit 
recovery  upon  the  grounds  heretofore  stated.  The  amend- 
ment complained  of  was  therefore  wholly  unnecessary,  and 
consequently  worked  no  prejudice  to  defendants.  The  origi- 
nal complaint  stated  facts  showing  sale  and  delivery  at 
Houghton,  Michigan,  at  an  agreed  price.  The  amendment 
allowed  upon  the  trial  merely  made  the  original  complaint 
more  specific  in  conformity  with  the  proof,  not  changing  the 
cause  of  action,  so  that  the  complaint  as  it  stood  upon  the 
trial  was  sufficient,  and  no  amendment  after  trial  was  neces- 
sary. 

'  *^®  3.  Error  is  assigned  upon  the  admission  and  exclusion 
of  evidence.  These  alleged  errors,  in  so  far  as  they  go  to  the 
questions  arising  under  the  amendments  to  the  complaint 
on  the  questions  of  market  value  and  reasonable  value  of  the 
property  described  in  the  complaint,  in  the  view  we  take  of 
the  case  are  immaterial  and  need  not  be  considered.    Nor 
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do  we  think  the  alleged  errors  assigned  respecting  the  admis- 
sion and  exclusion  of  evidence  on  the  defendants'  counter- 
claims worked  any  prejudice  to  defendants.  The  appellants 
complain  because  objection  to  the  following  question  was  sus- 
tained: "Well,  what  is  the  difference  between  the  specifica- 
tions of  the  'Estey  church  organ'  and  the  'Estey  automatic 
organ'?  "  Objection  to  this  question  was  sustained  on  the 
ground  that  specifications  were  the  best  evidence,  and  that 
appellants  made  no  showing  that  they  were  unable  to  produce 
them.  It  however  appears  that  the  witness  had  previously 
testified  that  there  was  no  difference  between  the  specifica- 
tions, and  hence  there  was  no  prejudicial  error  in  sustaining 
the  objection  to  the  question.  Before  allowing  other  specifi- 
cations to  be  introduced  as  secondary  evidence,  the  appellants 
were  bound  to  show  that  they  could  not  produce  the  originals. 

Complaint  is  also  made  because  the  witness  Hall  was  per- 
mitted to  answer  the  following  question:  "What  did  the 
regulation  indicate?"  Hall  was  qualified  as  an  expert,  and 
had  testified  fully  respecting  the  mechanism  of  the  organ. 
The  evidence  sought  to  be  drawn  out  by  the  question  was  in- 
tended merely  to  show  that  the  management  of  the  organ  had 
been  improper.  Moreover,  the  witness  stated  the  facts  upon 
which  he  based  his  opinion.  We  find  no  prejudicial  error  in 
the  admission  of  this  evidence:  Hallum  v.  Omro,  122  Wis. 
337,  99  N.  W.  1051,  and  cases  cited  in  opinion. 

4.  Error  is  assigned  because  of  denial  of  motion  for  new 
trial.  This  is  based  upon  the  alleged  errors  heretofore  con- 
sidered, and  in  addition  that  the  verdict  was  against  the  evi- 
dence and  uncontradicted  facts.  That  the  verdict  is  against 
the  weight  of  the  evidence  is  not  ground  for  reversal  if  there 
^'^^  is  any  credible  evidence  to  support  the  verdict.  The  jury 
and  the  trial  court  found  in  favor  of  the  plaintiff  on  the 
sufficiency  of  the  evidence,  and  after  a  careful  examination 
we  cannot  say  that  there  is  no  credible  evidence  to  support 
the  verdict,  or  that  the  verdict  is  against  the  uncontradicted 
facts.  The  rule  has  been  so  often  laid  down  by  this  court 
that  further  discussion  seems  unnecessary.  We  cite  a  few 
of  the  cases  where  the  rule  has  been  stated:  Peat  v.  Chicago* 
M.  &  St.  P.  R.  Co.,  128  Wis.  86,  107  N.  W.  355 ;  Flaherty  v. 
Harrison,  98  Wis.  559,  74  N.  W.  360;  Collins  v.  Janesville, 
117  Wis.  415,  94  N.  W.  309;  Bannon  v.  Insurance  Co.  of 
N.  A.,  115  Wis.  250,  91  N.  W.  666;  Beyer  v.  St.  Paul  F. 
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&  M.  Ins.  Co.,  112  Wis.  138,  88  N.  W.  57;  Wisconsin  F.  L. 
Co.  V.  Bullard,  119  Wis.  320,  96  N.  W.  833. 

We  find  no  reversible  error  in  the  record,  and  think  the 
judgment  is  right  and  should  be  affirmed. 

By  the  COURT.     The  judgment  of  the  court  below  is  af- 
firmed. 


The  Very  Existence  of  a  Contract  "Requires  that  the  minds  of  th« 
parties  should  meet:  Goring  v.  Beed,  23  Utah,  120,  90  Am.  St.  Rep. 
692. 

A  Vendee  of  Goods  by  retaining  and  using  may  waive  his  right  to 
reject  them  or  rescind  the  sale:  Eastern  Granite  Boofing  Co.  v.  Chap- 
man, 140  Ala.  440,  103  Am.  St.  Bep.  58. 


McCORD  V.  AKELEY. 

[132  Wis.   195,  111  N.  W.   1100.] 

LIS  PENDENS. — Persons  Who  Purchase  Standing  Timber  from 
the  patentee  of  land,  after  notice  of  lis  pendens  in  an  action  against 
him  to  establish  title,  are  bound  by  the  judgment  therein  as  effectu- 
ally as  if  made  parties,     (p.  960.) 

LIS  PENDENS — Effect  of  Dissolution  of  Injunction. — ^Pending 
an  action  to  recover  land,  the  dissolution  of  a  temporary  injunction 
restraining  the  defendant  from  cutting  timber  does  not  withdraw  the 
timber  from  the  operation  of  the  judgment  finally  recovered,  but 
merely  leaves  him  to  cut  at  his  peril,     (p.  961.) 

LIS  PENDENS — Timber  Cut  Pendente  Lite. — A  final  judg- 
ment for  the  plaintiff  in  an  action  to  recover  land  binds  the  defend- 
ants and  those  in  privity,  and  fixes  their  liability  for  timber  re- 
moved pending  the  action,     (p.  962.) 

W.  F.  Bailey  and  W.  H.  Stafford,  for  the  appellants. 

Luse,  Powell  &  Luse,  for  the  respondent. 

i»e  KERWIN,  J.  This  action  was  commenced  against  the 
present  defendants  and  one  John  F.  Hill  to  recover  damages 
on  account  of  the  cutting  of  timber  from  the  northwest  quar- 
ter of  section  17,  township  48  north,  range  8  west,  in  Bayfield 
county,  Wisconsin.  The  complaint  alleges  that  defendants 
Akeley  and  Sprague,  between  July  16  and  November  15, 
1900,  unlawfully,  and  without  the  consent  of  the  plaintiff, 
entered  upon  the  premises  described  and  wrongfully  cut  and 
removed  therefrom  ^all  the  white  and  Norway  pine  timber. 
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and  wrongfully  took  and  manufactured  the  same;  that  the 
value  of  the  premises  was  reduced  by  reason  of  the  cutting 
and  removal  of  the  timber  in  the  sum  of  $15,000;  that  the 
manufactured  product  from  the  timber  has  been  since  of  the 
value  of  $40,000;  that  the  defendants  William  McKinnon 
and  John  F.  Hill  wrongfully  authorized  and  directed  defend- 
ants Akeley  and  Sprague  to  cut  and  manufacture  said  tim- 
ber, and  wrongfully  participated  and  took  part  in  the  cut- 
ting and  removal  of  the  same;  and  demands  judgment  for 
$40,000. 

The  defendants  answered  the  complaint,  setting  up  that 
on  the  twelfth  day  of  January,  1897,  there  was  issued  to  the 
said  John  F.  Hill  by  the  officers  of  the  United  States  the 
usual  patent  for  the  lands  described  in  the  complaint,  where- 
by he  became  the  owner  in  fee  simple  thereof,  and  that  there- 
after he  made  no  conveyance  to  any  person  by  or  under  whom 
the  plaintiff  claims  title,  and  that  Hill,  while  owner,  au- 
thorized defendants  McKinnon,  Akeley  and  Sprague  to  cut 
and  remove  the  timber,  to  whom  he  sold  and  conveyed  the 
same,  and  that  the  value  of  the  timber  cut  and  removed  did 
not  exceed  $7,50C;  that  Hill  acquired  title  to  the  land  in 
good  faith  and  believed  his  title  to  be  valid;  and  that  the 
other  defendants  acted  in  good  faith  believing  their  title 
under  Hill  to  be  valid.  The  answer  further  alleges  that 
in  an  action  in  the  circuit  court  of  Douglas  county,  in  which 
the  plaintiff  in  this  action  was  plaintiff  and  said  Hill  de- 
fendant, involving  the  question  **''  of  title  to  said  lands  in 
Hill,  the  court  granted  an  order  to  the  effect  that  plaintiff 
might  cut  and  remove  the  timber  upon  giving  a  bond  in  the 
sum  of  $7,500,  and  that  defendant  Hill  have  the  like  option 
to  be  first  exercised  at  his  option,  it  being  agreed  between 
the  parties  that  such  bond  should  stand  and  operate  as  the 
full  mea.sure  of  damages  and  the  full  value  of  the  timber 
in  case  either  party  recovered  in  the  case ;  and  that  said  Hill 
gave  such  bond,  which  was  approved  and  accepted,  and  there- 
upon cut  and  removed  the  timber. 

Afterward  and  on  November  1,  1900,  on  plaintiff's  motion 
the  action  was  dismissed  as  to  John  F.  Hill  and  the  claim  for 
damages  reduced  to  $15,000,  and  the  complaint  amended  ac- 
cordingly. Afterward  and  at  the  May  term  of  the  circuit 
court  for  Bayfield  county  the  action  was  tried  before  the  court 
and  a  jury.  The  plaintiff  put  in  evidence  a  patent  from  the 
United  States  for  the  land  in  question  to  said  John  F.  Hill, 
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dated  January  12,  1897;  also  proved  the  record  of  a  judg- 
ment in  a  case  of  the  plaintiff  against  said  John  F.  Hill, 
showing  filing  of  summons  and  complaint  of  notice  of  lis 
pendens  on  the  fifteenth  day  of  March,  1897,  and  judgment  in 
said  action,  which  judgment  bears  date  July  10,  1902.  This 
judgment  determined  that  the  defendant  Hill  held  the  legal 
title  in  trust  for  the  plaintiff,  and  ordered  and  adjudged  that 
the  same  be  set  over  and  transferred  to  plaintiff  and  to  his 
heirs  and  assigns  forever  as  of  the  date  of  the  patent,  and 
that  the  defendant  and  his  heirs  and  assigns  and  ^11  persons 
claiming  by,  through  or  under  him  be  barred  from  having 
or  claiming  any  interest,  legal  or  equitable,  in  said  land, 
and  be  forever  enjoined  and  restrained  from  setting  up  or 
claiming  any  right,  title  or  interest  in  said  land  or  any 
interest  in  any  timber  standing  or  growing  thereon  on  Janu- 
ary 12,  1897,  or  at  any  time  thereafter.  Plaintiff  also  of- 
fered in  evidence  remittiturs  from  the  supreme  court  of  the 
state  and  the  supreme  court  of  the  United  States  showing 
affirmance  of  this  judgment. 

Defendants  put  in  evidence  conveyance  of  the  timber  from 
*®®  said  John  F.  Hill  to  defendant  William  McKinnon,  dated 
March  16,  1897,  and  recorded  April  13,  1898;  also  agree- 
ment between  defendant  McKinnon  and  defendant  Akeley 
and  Sprague  for  the  cutting  of  the  timber  on  the  land  in 
question.  Defendants  also  put  in  evidence  an  injunctional 
order  made  in  the  above-mentioned  action  of  plaintiff  against 
Hill,  commenced  March  15,  1897,  which  order  was  made  July 
22,  1898,  and  provided : 

"It  is  thereupon  ordered  that  the  plaintiff  may  have  seven 
days  from  this  date  to  serve  an  amended  complaint  herein, 
on  payment  to  defendant  of  $10,  and  the  defendant  may  an- 
swer or  demur  thereto  within  twenty  days  after  such  service. 
It  is  further  ordered  that  the  injunctional  order  heretofore 
made  herein  restraining  defendant  from  disposing  of  the 
said  land  or  the  timber  thereon  be  continued  until  the  further 
order  of  the  court  upon  condition  of  the  plaintiff  filing  in 
this  court  an  undertaking  with  sufficient  sureties,  to  be  ap- 
proved by  the  judge  of  the  court,  in  the  sum  of  seven  thou- 
sand five  hundred  dollars  ($7,500),  within  five  days  from 
this  date,  conditioned  to  pay  all  damages  sustained  by  defend- 
ant by  reason  of  the  injunction,  in  case  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  Provided 
that  the  foregoing  injunction  shall  be  dissolved  and  the  de- 
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fendant  be  at  liberty  to  cut  and  sell  any  or  all  of  the  timber 
upon  said  land,  or  otherwise  dispose  of  the  same  as  he  may 
see  fit,  upon  filing  in  this  court  an  undertaking,  with  sufficient 
sureties  to  be  approved  by  the  judge  of  this  court,  in  the  sum 
of  seven  thousand  five  hundred  dollars  ($7,500),  conditioned 
that  he  will  pay  the  plaintiff  the  value  of  any  such  timber  so 
cut  or  disposed  of  by  him  in  case  this  suit  shall  finally  be  de- 
cided in  favor  of  the  plaintiff." 

In  pursuance  of  this  order  the  defendant  Hill  in  said  ac- 
tion gave  an  undertaking  signed  by  himself  as  principal  and 
by  Thomas  Kelly  and  William  McKinnon  as  sureties,  con- 
ditioned that  he  would  pay  the  plaintiff  the  value  of  any 
timber  cut  or  disposed  of  by  him  in  case  the  suit  should  be 
decided  in  favor  of  the  plaintiff,  not  exceeding  the  sum  of 
$7,500. 

199  fpjjg  Qjjjy.  question  submitted  to  the  jury  in  the  present 
action  was  the  value  of  the  timber  which  the  evidence  shows 
was  cut  in  1900.  The  jury  found  this  to  be  $10,750  with 
interest.  Judgment  was  entered  upon  the  verdict  in  favor 
of  the  plaintiff,  from  which  this  appeal  was  taken. 

The  errors  relied  upon  are  in  denying  defendants*  motion 
for  dismissal  of  the  action  and  in  ordering  judgment  for 
plaintiff;  also  in  denying  defendants'  motion  to  vacate  the 
judgment  and  for  judgment  in  favor  of  the  defendants,  and 
in  denying  defendants'  motion  to  vacate  the  judgment,  set 
aside  the  verdict,  and  for  new  trial. 

The  controlling  question  in  this  case  is  the  force  and  effect 
to  be  given  the  lis  pendens  and  order  dissolving  the  temporary 
injunction  in  the  suit  of  plaintiff  against  Hill,  commenced 
in  March,  1897,  the  record  of  which  was  put  in  evidence 
upon  the  trial  of  the  case  before  us.  The  judgment  in  the 
former  suit  against  Hill  established  that  the  plaintiff  was 
the  owner  of  the  land  and  timber  on  and  after  January  12, 
1897,  and  this  judgment  bound  all  parties  claiming  through 
Hill  whose  conveyances  were  not  recorded  before  the  filing 
of  the  lis  pendens,  March  15,  1897,  unless  they  can  in  some 
way  escape  the  effect  of  section  3187,  Statutes  of  1898.  It 
is  claimed,  however,  by  appellants  that  the  dissolution  of  the 
temporary  injunction  referred  to  in  the  statement  of  facts, 
and  the  provision  in  the  order  of  dissolution  to  the  effect 
that  defendant  Hill  might  cut  and  sell  the  timber  on  the 
land  upon  giving  bond  that  he  would  pay  the  value  of  any 
timber  cut  by  him  in  case  the  suit  should  be  decided  in  favor 
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of  the  plaintiff,  and  the  giving  of  the  bond  operated  to  take 
the  timber  so  cut  out  of  the  ^*^  control  of  the  court  and 
substitute  the  bond  in  its  place ;  that  thereafter  the  bond  and 
the  land  freed  from  the  timber  became  the  subject  of  the  suit ; 
hence  the  lis  pendens  was  superseded  as  to  the  timber.  It 
is  further  insisted  by  appellants  that  defendants,  purchasers 
pendente  lite,  are  assumed  to  have  notice  of  the  proceedings, 
hence  are  assumed  to  have  notice  that  the  timber  was  no  longer 
within  the  subject  matter  of  the  suit;  that  the  order  and 
bond  had  the  effect  of  a  relinquishment  of  all  claim  to  the 
timber.  But  the  judgment  of  the  court,  we  think,  is  a  com- 
plete answer  to  the  appellants'  argument  that  the  lis  pendens 
was  superseded.  It  determined  and  adjudged  the  title  and 
ownership  of  plaintiff  in  the  land  and  timber  as  of  the  date 
of  the  patent,  January  12,  1897,  and  that  Hill  and  all  persons 
claiming  under  him  be  enjoined  and  restrained  from  setting 
up  or  claiming  any  right,  title  or  interest  in  the  lands  or  any 
interest  in  the  timber  standing  or  growing  on  the  lands  on 
January  12,  1897,  or  at  any  time  thereafter.  The  judg- 
ment was  strictly  within  the  issues  involved  in  the  case  and 
cannot  be  attacked  in  this  action :  Stats.  1898,  sec.  2882 ;  Trus- 
tees of  St.  Clara  F.  A.  v.  Delaware  Ins.  Co.,  93  Wis.  57,  66 
N.  W.  1140.  The  present  defendants  purchased  after  filing 
complaint  and  notice  of  lis  pendens,  hence  were  chargeable 
with  and  bound  by  the  judgment,  at  least  as  to  the  real  es- 
tate involved,  as  effectually  as  if  made  parties:  Stats.  1898, 
sec.  3187 ;  Brown  v.  Cohn,  95  Wis.  90,  60  Am.  St.  Eep.  83,  69 
N.  W.  71. 

The  question  which  gave  us  the  most  trouble  in  the  case 
is  the  effect  of  the  order  dissolving  the  temporary  injunction 
ana  providing  that  defendant  Hill  be  at  liberty  to  cut  and 
sell  the  timber  upon  the  land.  It  is  argued  by  respondent 
that  the  injunctional  orders,  namely,  the  one  obtained  by 
plaintiff  when  he  commenced  the  former  action  restraining 
the  defendant,  and  the  order  continuing  this  until  the  further 
order  of  the  court,  as  well  as  the  order  providing  for  disso- 
lution of  the  temporary  injunction  on  defendant  giving  bond, 
****  and  the  undertaking  given  by  defendant  Hill  to  pay  for 
any  timber  cut  by  him,  were  personal  to  plaintiff  and  Hill,  and 
in  no  way  bound  defendants  in  this  action,  but  they  were 
bound  by  the  final  judgment  of  the  court  and  not  affected  by 
the  temporary  injunctional  orders,  and  received  no  right  to 
cut  under  the  order  pf  July  22,  1898,  so  as  to  affect  the  rights 
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of  the  plaintiff  under  his  judgment  according  to  the  demand 
of  his  complaint. 

There  is  nothing  in  the  record  going  to  show  that  the  court 
attempted  to  remove  the  property  from  the  operation  of  the 
lis  pendens  or  the  final  judgment  of  the  court.  The  court  in 
the  final  judgment  adjudicated  to  the  contrary  and  established 
the  plaintiff's  right  and  title  to  the  land  and  all  timber 
■"standing  or  growing  thereon  on  January  12,  1897,  or  at  any 
time  thereafter."  So  the  record  and  judgment  in  the  former 
action  of  plaintiff  against  Hill  established  the  plaintiff's 
right  to  recover  for  the  timber  cut  and  removed  by  defend- 
ants. Moreover,  the  office  of  the  temporary  injunction  dis- 
solving the  restraining  order  against  Hill  merely  left  him  and 
those  claiming  under  him  at  liberty  to  cut  at  their  peril  and 
remain  subject  to  the  final  judgment  in  the  action.  The  tem- 
porary injunction  issued  is  for  the  purpose  of  preserving  the 
status  quo  pending  the  litigation:  Valley  I.  W.  Mfg.  Co.  v. 
Goodrick,  103  Wis.  436,  78  N.  W.  1096.  And  the  dissolu- 
tion of  the  temporary  restraining  order  in  no  way  withdraws 
the  property  which  is  the  subject  of  litigation  from  the  opera- 
tion of  the  judgment  finally  recovered :  1  High  on  Injunctions, 
sees.  2,  5;  Ford  v.  Plankinton  Bank,  87  Wis.  363,  58  N.  W. 
766 ;  Castle  v.  Madison,  113  Wis.  346,  89  N.  W.  156 ;  10  Ency. 
of  PI.  &  Pr.  1010,  1011;  15  Ency.  of  PI.  &  Pr.  360;  1  Free- 
man'on  Judgments,  4th  ed.,  sec.  325. 

Point  is  made  by  appellants  that  the  doctrine  of  estoppel 
applies  to  bar  the  plaintiff's  right  to  enforce  the  lis  pendens 
in  favor  of  his  property.  But  there  are  no  elements  of  es- 
toppel in  the  case.  The  plaintiff  was  merely  pursuing  his 
aoa  legal  rights  in  the  prosecution  of  his  action  to  judgment 
and  seeking  to  preserve  the  property  pending  litigation.  He 
filed  his  bond  to  continue  the  injunction  against  Hill  pro- 
vided in  the  order,  and  the  court  by  order  gave  Hill  the  right 
to  have  the  injunction  dissolved  upon  giving  a  bond.  Plain- 
tiff objected  to  the  amount  of  the  bond,  but  the  court  fixed  if. 
at  $7,500.  Hill  complied  with  the  order  and  obtained  the 
dissolution.  The  fact  that  the  order  recited  that  Hill  mi^t 
cut  and  sell  added  nothing  to  it.  He  could  do  this  as  jvell 
without  as  with  these  words  in  the  order.  The  bond  (vas 
security  to  the  plaintiff,  and  neither  the  bond  nor  the  i^rder 
affected  the  plaintiff's  rights  in  the  property.  Plaintiff  would 
not  be  deprived  of  his  property  by  the  dissolution  of  the  tem- 
porary injunction  made  to  preserve  the  property  pendinfl  lit- 
Am.  St.  Eep.,  Vol.  122—61 
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igation.  The  final  judgment  bound  Hill  and  likewise  the  de- 
fendants who  were  in  privity  with  him  in  the  litigation,  and 
fixed  their  liability  for  the  value  of  the  property  removed  by 
them  during  the  pendency  of  the  action  against  Hill:  Gru- 
nert  v.  Spalding,  104  Wis.  193,  80  N.  W.  589 ;  Hart  v.  Moul- 
ton,  104  Wis.  349,  76  Am.  St.  Rep.  881,  80  N.  W.  599 ;  Rowell 
V.  Smith,  123  Wis.  510,  102  N.  W.  1. 

We  think  the  judgment  of  the  court  below  was  right  and 
should  be  affirmed. 

By  the  COURT.  The  judgment  of  the  court  below  is  af- 
firmed. 

Judge  Timlin  Dissented,  and  in  part  said:  "The  decision  holding 
the  purchasers  Akeley  and  Sprague  liable  as  trespassers  for  doing 
that  which  the  court  permitted  them  to  do  seems  to  me  to  be  neither 
good  law  nor  good  morals.  The  attempt  is  made  to  justify  it  be- 
cause the  same  court  in  its  final  judgment  in  the  same  cause  has  re- 
pudiated or  ignored  its  order  of  July  22,  1898,  and  the  contract  ob- 
ligations growing  out  of  and  based  upon  the  same.  I  think  the  whole 
record,  including  the  order  of  July  22,  1898,  the  bond  given  by  the 
defendant  thereunder,  and  the  sale,  should  be  considered  together 
with  the  final  decree.  The  practice  of  vacating  a  temporary  injunc- 
tion upon  the  defendant  giving  bond  is  somewhat  novel,  although  it 
is  said  the  jurisdiction  of  equity  in  this  respect  is  fairly  well  es- 
tablished: 2  High  on  Injunctions,  4th  ed.,  sees.  1497,  1498;  North- 
ern Pac.  E.  Co.  V.  St.  Paul,  M.  &  M.  E.  Co.,  2  McCrary,  260,  4  Fed. 
688,  and  cases  in  Shepard's  Annotations;  Sobey  v.  Thomas,  37  Wis. 
568.  It  is  said  in  State  v.  Houston,  36  La.  Ann.  886,  that  dissolu- 
tion of  an  injunction  on  bonds  amounts  to  authority  to  do  the  pro- 
hibited act.  See,  also,  State  v.  Duffel,  41  La.  Ann.  516,  6  South. 
512.  The  time  at  my  disposal  will  not  permit  me  to  thoroughly  in- 
vestigate this  question.  The  nearest  analogy  in  law  to  this  injunc- 
tion bond  which  occurs  to  me  is  the  redelivery  bond  in  replevin.  In 
that  action  the  title  to  property  is  in  question,  but  the  redelivery 
bond  authorizes  the  person  giving  it  to  sell  the  property  and  the 
purchaser  from  him  gets  a  good  title:  Stewart  v.  Wolf  (Pa.),  7  Atl. 
165,  and  cases;  Eockey  v.  Burkhalter,  68  Pa.  221;  Briggs  L  Co.  v. 
North  Adams  I.  Co.,  12  Cush.  114." 


The  Law  of  Lis  Pendens  is  the  subject  of  a  note  to  Stout  v.  Phillippi 
Mfg.  Co.,  56  Am.  St.  Eep.  853.  The  prime  object  of  the  rule  of  lis 
pendens  is  to  preserve  the  property  which  is  the  subject  of  litiga- 
tion in  order  to  make  it  possible  for  the  courts  to  execute  their  final 
judgments  and  decrees:  Wingfield  v.  Neall,  60  W.  Va.  106,  116  Am. 
St.  Eep.  882.  Parties  who,  after  the  commencement  of  the  suit, 
acquire  title  to  real  property,  are  charged  with  notice  of  such  com- 
mencement:   NefE   V.    Elder,   84   Ark.    277,    120    Am.    St.    Eep.    67. 
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PELTON  V.  SPIDER  LAKE  SAW]MILL  AND   LUMBER 
COMPANY. 

[132  Wis.  219,  112  N.  W.  29.] 

BIIiLS  AND  NOTES — Liability  of  Corporation  on  Accommo- 
dation Paper. — The  mere  ownership  by  a  corporation  of  blank  notes 
signed  by  a  certain  firm,  which  notes  the  corporation  might  fill  out 
and  use  in  its  discretion,  does  not  constitute  ownership  of  the  notes 
as  legal  obligations  on  its  part  to  pay.     (p.  967.) 

BILLS  AND  NOTES. — The  Treasurer  of  a  Corporation  has  No 
Authority,  ex  officio,  to  give  corporate  notes  or  to  obligate  the  cor- 
poration on  commercial  paper,  though  if  the  usage  of  the  com- 
pany is  to  the  contrary,  and  it  receives  the  proceeds,  it  wUl  be  bound. 
(p.  969.) 

BILLS  AND  NOTES. — ^A  Corporation  can  l>e  Held  on  Ac- 
commodation Paper  indorsed  by  its  treasurer  only  by  showing  special 
authority  in  him  to  make  the  paper  as  he  did  or  by  showing  that 
the  corporation  received  the  consideration,     (p.  969.) 

BILLS  AND  NOTES — Corporations. — Persons  Taking  Accom- 
modation Paper  with  knowledge  that  its  indorsement  is  by  the  treas- 
urer of  a  corporation,  and  that  he  assumes  to  use  its  name  and  credit 
in  his  private  affairs,  are  put  upon  inquiry  as  to  his  authority,  and 
they  cannot  hold  the  corporation  if  inquiry  would  have,  disclosed 
that  the  company  had  no  legal  connection  with  the  transaction,  (pp. 
969,  970.) 

TBIAL. — An  Error  of  the  Court  in  Making  a  Bemark  in  the 
presence  of  the  jury  concerning  a  witness  is  waived  if  not  season- 
ably excepted  to.     (p.  970.) 

INSTEUCTIONS. — It  is  Error  to  Give  Instructions  not  Ap- 
plicable to  the  case,  but  the  error  is  harmful  only  when  the  adverse 
party  may  probably  have  been  prejudiced  thereby,     (p.  971.) 

INSTEUCTIONS. — ^Mere  Want  of  Precision  in  an  instruction 
is  not  harmful  error,  except  in  connection  with  the  refusal  of  a  re- 
quested more  definite  instruction,     (p.  972.) 

INSTEUCTIONS. — ^It  Is  Improper  to  Separate  a  Sentence  in 
a  charge  from  its  connection  and  except  thereto,  when  the  sentence 
standing  alone  conveys  a  very  different  meaning  from  that  indicated 
by  the  instruction  as  a  whole,     (p.  974.) 

BILLS  AND  NOTES — ^Authority  of  Corporate  Officer — Notice. 
Where  a  person  takes  from  another,  for  that  other's  personal  liabil- 
ity or  on  account  thereof,  the  obligation  upon  commercial  paper  of 
a  corporation  in  which  such  other  is  an  officer  of  a  character  not 
ordinarily  intrusted  with  the  duty  of  making  such  obligations,  the 
instrument  being  his  handiwork,  and  such  person  knows  his  con- 
nection with  the  corporation,  he  is  put  upon  inquiry  as  to  the  real 
character  of  the  paper  and  the  authority  of  such  other  to  use  the 
name  of  the  corporation  in  the   transaction,     (pp.  974,  975.) 

Sanborn,  Lamereux  &  Pray  and  H.  B.  Walmsley,  for  the 
appellants. 

Lamereux  &  Shea,  for  the  respondent. 
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22*  MARSHALL,  J.  Action  to  recover  on  two  promissory- 
notes,  aggregating  two  thousand  five  hundred  and  twenty- 
three  dollars  and  fifty-six  cents,  with  interest.  The  complaint 
was  in  the  usual  form  to  recover  of  the  defendant  corporation 
as  an  indorser.  *^^  The  notes  were  signed  by  Humphrey  & 
Holdridge,  payable  to  the  order  of  the  defendant,  and  in- 
dorsed in  its  name  by  W.  W.  Hathway,  treasurer,  and  by 
"Willoughby  &  Hathway,  a  firm  of  which  said  treasurer,  was  a 
member.  The  defense  was  that  the  defendant  had  no  con- 
nection with  the  transaction  of  giving  the  notes;  that  it  re- 
ceived no  consideration  therefor;  and  that  plaintiffs  were  not 
bona  fide  holders. 

There  was  evidence  to  this  effect,  and  on  many  points  the 
same  was  uncontroverted :  Plaintiffs  shipped  to  Willoughby 
&  Hathway,  at  Tonawanda,  New  York,  a  considerable  quan- 
tity of  lumber  to  be  sold  on  commission,  they  to  be  responsible 
as  guarantors  for  the  payment  of  all  lumber  sold,  remittances 
to  be  made  at  the  end  of  each  month  for  lumber  sold  during 
the  preceding  month.  After  the  commission  contract  was 
made  defendant  corporation  was  formed  with  Willoughby  & 
Hathway,  one  Smeaton,  and  one  EHmaker  as  its  stockholders, 
the  latter  becoming  president,  Smeaton  vice-president,  and 
Hathway  secretary  and  treasurer,  and  the  last  two  being  given- 
the  active  management  of  the  corporate  business.  January  1, 
1899,  the  corporation  rented  the  Willoughby  &  Hathway 
lumber-yard  and  also  a  yard  near  by  belonging  to  Calkins  & 
Co.,  purposing  to  transact  there  a  general  lumber  business. 
It  did  not  purchase  the  lumber  stock  in  the  Willoughby  & 
Hathway  yard,  but  arranged  to  sell  the  same  on  commission. 
It  was  customary  for  a  firm  known  as  Humphrey  &  Holdridge 
to  accommodate  defendant  with  its  credit,  delivering  to  it 
signed  blank  promiss'ory  notes,  which  it  might  fill  up  and  use 
in  its  discretion.  At  the  times  hereafter  mentioned  when 
notes  were  given  to  the  plaintiffs  the  defendant  had  several 
of  such  signed  pieces  of  paper  on  hand  in  the  custody  of  Hath- 
way as  its  secretary  and  treasurer,  or  where  he  had  oppor- 
tunity to  obtain  them. 

In  May,  1899,  Hathway,  for  Willoughby  &  Hathway,  sent 
plaintiffs  a  note,  dated  April  29,  1899,  signed  by  Humphrey 
&  Holdridge,  payable  to  the  order  of  Willoughby  &  Hathway 
22^  and  duly  indorsed  by  them,  payable  in  four  months  with 
interest,  for  two  thousand  four  hundred  aod  eighty-six  dol- 
lars and  twenty-seven  cents.  Willoughby  &  Hathway  were 
then  indebted  to  plaintiffs  on  the  aforesaid  conunission  con- 
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tract  in  excess  of  the  sum  mentioned  in  said  note  and  it  was 
sent  to  plaintiffs  and  received  by  them  on  account  thereof. 
There  was  no  express  agreement  that  the  note  should  be  re- 
garded as  payment.  Though  it  was  purely  accommodation 
paper  plaintiffs  had  no  knowledge  thereof.  It  was  produced 
by  Hath  way  by  his  taking  and  filling  up  one  of  the  signed 
blanks  aforesaid,  designed  for  the  use  of  the  defendant,  his  act 
in  that  regard  and  in  sending  the  paper  to  plaintiffs  being 
without  any  authority  of  the  corporation.  The  corporation 
did  not  then  owe  plaintiffs  or  Willoughby  &  Hathway  for  any 
lumber  purchased  of  the  latter  and  sold  by  them  under  the 
aforesaid  commission  contract.  When  the  note  came  due 
Hathway  renewed  it,  using  another  of  the  aforesaid  signed 
blanks.  The  renewal  note  was  made  payable  to  the  order  of 
defendant,  and  was  indorsed  in  its  name  by  W.  W.  Hathway, 
treasurer,  and  also  indorsed  by  Willoughby  &  Hathway. 
When  the  second  note  came  due  it  was  renewed  by  the  two 
notes  in  suit,  they  being  produced  by  Hathway  in  like  manner 
as  the  others.  The  first  note  did  not  represent  sales  of  plain- 
tiff's lumber  to  the  defendant,  not  paid  for  till  the  note  was 
given.  On  this  point  there  was  a  controversy  in  the  evidence. 
There  was  also  a  controversy  as  to  whether  the  vice-president 
of  the  defendant  knew  of  the  indorsements  of  the  notes  in  the 
name  of  the  defendant  and  the  use  of  them  by  Hathway  and 
consented  thereto,  but  there  was  no  controversy  that  Hathway 
did  not  have  special  authority  to  devote  defendant's  name  and 
credit  to  the  use  of  himself  and  partner.  There  was  also  a 
controversy  in  the  evidence  as  to  whether  the  defendant  after 
the  giving  of  the  first  note  and  before  November  29,  1899,  be- 
came indebted  to  plaintiffs  for  lumber  stock  received  from 
Willoughby  &  Hathway. 

^***  The  jury  rendered  the  following  verdict : 

**  (1)  Was  defendant — Spider  Lake  Sawmill  &  Lumber 
Company — ever  the  owner  of  the  promissory  notes,  or  either 
of  them,  described  in  plaintiffs'  (Pelton  &  Reid's)  complaint? 
A.    Yes. 

**(2)  Did  W.  W.  Hathway,  who  indorsed  said  notes  de- 
scribed in  plaintiffs'  complaint  over  to  plaintiffs  in  the  name 
of  defendant,  have  any  authority  from  said  defendant  to  in- 
dorse said  notes  or  either  of  them  in  the  name  of  defendant? 
A.    Yes. 

**(3)  Were  said  notes  indorsed  in  defendant's  name  over 
to  plaintiffs  by  the  said  Hathway  for  the   sole   purpose   of 
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satisfying    the    partnership    indebtedness  of  "Willoughby  & 
Hathway  to  said  plaintiffs?     A.     Yes. 

"(4)  Did  said  defendant  ever  receive  any  consideration 
for  its  alleged  indorsement  of  said  notes  or  of  that  of  either 
of  them  ?     A.     No. 

"  (5)  Was  defendant's  name  indorsed  on  the  note  of  April 
29,  1899,  before  it  was  delivered  to  plaintiffs?     A.     No. 

"(6)  Did  Willoughby  &  Hathway  sell  defendant  any  of 
plaintiffs'  lumber  or  lath?     A.    Yes. 

"  (7)  If  you  answer  question  No.  6  by  'Yes,'  what  was  the 
entire  purchase  price  thereof?     A.     $16,253.88. 

**  (8)  If  in  question  No.  7  you  fix  the  purchase  price  there- 
of, has  defendant  paid  Willoughby  &  Hathway  that  amount  ? 
A.    Yes. 

"(9)  Has  defendant  paid  Willoughby  &  Hathway  in  full 
for  all  lumber  or  lath  purchased  by  defendant  from  them? 
A.    Yes. 

"(10)  Were  Willoughby  &  Hathway  indebted  to  plaintiffs 
on  April  29,  1899,  on  account  of  lumber  or  lath  sold  by  Wil- 
loughby &  Hathaway  to  defendant  ?     A.     Yes. 

"(11)  Have  Willoughby  &  Hathway  been  indebted  to 
plaintiffs  ever  since  said  April  29th  on  said  account?  A. 
Yes. 

"(12)  Was  defendant  indebted  to  plaintiffs  on  April  29, 
1899,  on  account  of  lumber  or  lath  sold  by  Willoughby  & 
Hathway  to  defendant?     A.    No. 

"  (13)  Was  defendant  indebted  to  plaintiffs  for  any  lum- 
ber or  lath  had  or  received  by  defendant  from  Willoughby  & 
Hathway  any  time  between  April  29,  1899,  and  November  29, 
1899?    A.    No." 

The  court  changed  the  answer  to  question  No.  1  from 
"Yes"  to  "No"  and  the  answer  to  question  No.  2  to  "Only 
such  authority  as  is  conferred  by  defendant's  by-laws,"  and 
upon  the  verdict  as  so  amended  rendered  judgment  in  de- 
fendant's favor. 

326  rpjjjg  ga^gg  having  been  here  on  appeal  from  a  former 
judgment  (see  Pelton  v.  Spider  Lake  Sawmill  etc.  Co.,  117 
Wis.  569,  98  Am.  St.  Rep.  946,  94  N.  W.  293),  when  many  of 
the  questions  in  relation  to  respondent's  liability  on  the  notes 
were  settled,  it  is  not.  deemed  advisable  to  discuss  any  but  the 
new  questions  raised,  at  least  to  any  considerable  length. 

Counsel  for  appellants  assign  thirty-one  errors,  but  many 
of  them  of  such  a  character  as  to  require  but  a  brief  men- 
tion because  of  the  former  decision  or  the  state  of  the  record, 
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and  some  none  at  all  because  they  are  not  discussed,  suggest- 
ing the  reasons  supposed  to  exist  why  the  rulings  involved 
were  prejudicial.  The  latter  will  be  passed  over  without 
mention,  and  the  others  will  be  discussed  in  the  order  which 
seems  most  logical  under  the  circumstances,  and  without  re- 
ferring to  them  in  all  their  details,  such  reference  not  being 
deemed  necessary  to  a  decision  of  the  case. 

The  court  was  justified  in  changing  the  answer  to  the  first 
question  from  **Yes"  to  "No"  because  the  evidence  is  all  one 
way;  that  while  the  corporation  owned  the  blanks  with  the 
signature  of  Humphrey  &  Holdridge  affixed  thereto,  it  had  no 
concern  in  filling  them  or  with  the  paper  in  its  completed 
form.  At  best  for  the  plaintiff  the  corporation  merely  con- 
sented to  the  use  of  the  blanks  by  Hathway  so  far  as  the  vice- 
president  had  any  authority  in  the  matter,  and  that,  even, 
as  indicated  in  the  statement,  was  controverted.  The  mere 
^^"^  ownership  of  the  blanks  did  not  constitute  ownership  of 
the  notes  as  legal  obligations  on  its  part  to  pay. 

The  court  was  warranted  in  changing  the  answer  to  the 
second  question,  as  there  was  no  evidence  that  the  corpora- 
tion specially  authorized  Hathway  to  use  its  credit,  and  it 
was  ruled  on  the  former  appeal  that  without  such  special 
authority  the  corporation  was  not  bound  by  his  act  to  any 
person  charged  with  notice  of  such  want  of  authority.  The 
mere  consent  of  one  of  the  officers  of  a  corporation  that  an- 
other officer  may  do  an  act  requiring  special  corporate  author- 
ity, manifestly,  does  not  constitute  any  legitimate  basis  for 
the  doing  of  such  act. 

Willoughby  &  Hathway  being  factors  and  guarantors  of 
payment  for  the  lumber  sold  and  liable  to  remit  at  the  end  of 
each  month  for  that  sold  during  such  month,  they  became  in- 
debted to  appellants  as  fast  as  lumber  was  disposed  of  for  the 
sale  price  thereof  less  their  commissions.  They  recognized 
that  relation  when  the^rst  note  was  sent  to  appellants.  The 
consideration  therefor  as  regards  the  latter  was  a  mere  ex- 
tension of  the  time  of  payment  of  so  much  of  the  "Willoughby 
&  Hathway  indebtedness  as  was  covered  by  the  note.  By 
the  finding  of  the  jury  and  the  evidence  it  is  a  verity  in  the 
case  that  when  the  note  was  given  it  was  solely  on  account 
of  such  indebtedness,  and,  therefore,  as  regards  the  maker  of 
the  note  it  was  at  best  purely  accommodation  paper. 

It  is  suggested  that  as  the  acceptance  of  the  paper  involved 
an  extension  of  the  time  of  payment,  as  before  indicated,  it 
was  supported  by  sufficient  consideration  under  section  1675 
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— 51,  chapter  356,  Laws  of  1899,  to  bind  Humphrey  &  Hold- 
ridge  notwithstanding  it  was  given  for  the  pre-existing  debt 
of  Willoughby  &  Hathway,  and  to  bind  the  corporation  to 
which  Humphrey  &  Holdridge  had  intrusted  the  signed 
blanks,  and,  therefore,  when  the  second  note  was  given  to 
take  up  the  first  it  canceled  the  latter  liability,  creating  a  new 
one  of  the  same  nature  of  the  corporation  to  Humphrey  & 
Holdridge,  which  **®  was  likewise  canceled,  a  new  one  of  like 
nature  being  created  when  the  notes  in  suit  were  given,  and 
so  the  corporation  in  fact  received  a  consideration  for  the- 
latter  notes.  That  argument  is  ingenious,  but  we  are  unable 
to  see  sufficient  merit  in  it  to  warrant  any  extended  discussion 
thereof.  The  authorities  cited  by  the  learned  counsel  do  not 
seem  to  bear  out  their  contention.  It  is  regarded  as  a  suffi- 
cient answer  to  such  contention  that  the  corporation  did  not 
make  the  indorsement  on  the  second  note  or  those  on  the  last 
notes,  or  turn  out  the  paper  in  either  case  upon  its  own  or  any 
other  liability.  If  it,  recognizing  a  liability,  had  discharged 
the  same  in  the  manner  suggested,  the  case  might  be  different. 
As  it  stands,  the  giving  of  the  paper  with  the  corporate  in- 
dorsement in  form  thereon  was  wholly  unauthorized.  The 
wrongful  use  of  the  paper,  falsely  purporting  to  represent 
a  corporate  liability,  as  to  one  having  knowledge  of  the  facts 
or  who  was  reasonably  put  on  guard  in  respect  thereto,  man- 
ifestly, would  not  bind  the  corporation.  So  the  verdict  is 
fully  sustained  that  the  corporation  received  no  considera- 
tion for  the  notes  in  suit,  they  being  merely  the  last  of  a 
series  of  renewals.  They  go  back  to  and  depend  upon  the 
first  note,  which  was  given,  as  we  have  seen,  solely  for  the- 
indebtedness  of  Willoughby  &  Hathway  or,  more  correctly 
speaking,  as  collateral  thereto. 

On  the  former  appeal  it  was  supposed  that  the  first  note 
was  indorsed  by  respondent,  but  not  in  the  chain  of  title  from 
the  makers  to  appellants,  and  so  it  was  held  that  such  an  in- 
dorsement was  notice,  of  itself,  that  the  paper  might  be,  as 
regards  respondent,  for  accommodation  only,  putting  the 
appellants  on  inquiry  in  respect  thereto.  It  seems  logical  to 
hold  all  the  more  appellants  were  put  on  inquiry  as  to  the 
real  character  of  the  notes  in  suit,  since  they  knew  that  the 
person  who  assumed  to  indorse  them  in  the  name  of  the  cor- 
poration- was  its  treasurer  and  that  the  use  made  thereof  was 
solely  for  his  advantage  and  that  of  his  partner.  A  treasurer 
**^  of  a  corporation  l^as  no  authority  ex  officio  to  give  corpo- 
rate notes  or  to  oblige  the  corporation  on  commercial  paper,. 
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though  true,  if  the  usage  of  the  corporation  is  to  the  contrary 
and  it  receives  the  proceeds,  it  will  be  bound :  1  Randolph  on 
Commercial  Paper,  2d  ed.,  sec.  371.  But  that  does  not  help  in 
this  case,  as  the  corporation  did  not  receive  any  benefit  from 
the  notes  indorsed  in  its  name.  According  to  the  verdict  of 
the  jury  and  the  evidence,  as  we  have  seen,  the  notes  have  na 
other  basis  than  the  liability  of  Willoughby  &  Hathway,  and 
as  they  were  taken  by  appellants  with  knowledge  that  Hath- 
way M'as  the  treasurer  of  the  corporation  and  that  he  assumed 
to  use  its  name  and  credit  in  his  private  affairs,  they  were  put 
upon  inquiry  in  respect  to  his  authority  so  to  do,  and  there- 
fore cannot  be  held  to  have  come  by  the  paper  bona  fide  so 
as  to  bind  the  corporation.  It  could  only  be  bound  under  the 
circumstances,  as  held  on  the  former  appeal,  by  showing 
special  authority  for  Hathway  to  make  the  paper  as  he  did,^ 
or  that  the  corporation  received  the  consideration  for  the 
notes,  both  of  which  matters  are  negatived  by  the  verdict. 
This  is  deemed  to  be  amply  supported  by  the  authorities 
cited  by  counsel  for  respondent:  Germania  S.  V.  &  T.  Co. 
v.  Boynton,  71  Fed.  797,  19  C.  C.  A.  118;  Farmers'  L.  &  T. 
Co.  v.  Fidelity  T.  Co.,  86  Fed.  541,  30  C.  C.  A.  247;  Park 
Hotel  Co.  v.  Fourth  Nat.  Bank,  86  Fed.  742,  30  C.  C.  A. 
409;  McLellan  v.  Detroit  F.  Works,  56  Mich.  579,  23  N.  W. 
321;-  Merchants'  Nat.  Bank  v.  Detroit  K.-&  C.  Works,  6»- 
Mich.  620,  36  N.  W.  696 ;  West  St.  Louis  Sav.  Bank  v.  Shaw- 
nee Co.  Bank,  95  U.  S.  557,  24  L.  ed.  490. 

Appellants'  counsel  refer  to  Hiawatha  I.  Co.  v.  John 
Strange  P.  Co.,  106  Wis.  Ill,  81  N.  W.  1034,  as  limiting 
the  foregoing  rule  to  a  situation  where  the  paper,  under 
the  circumstances,  irresistibly,  suggests  want  of  authority  ta 
utter  it.  We  do  not  understand  any  such  rule  is  laid  down 
in  that  case.  There  was  no  occasion  for  there  considering 
such  a  question,  as  the  holder  of  the  paper  received  the  same 
*^*  by  indorsement  before  maturity  and  for  value  from  the 
first  taker.  The  latter  had  knowledge  of  the  infirmity  in  the 
paper  but  his  indorsee  had  no  such  notice — an  entirely  differ- 
ent situation  from  the  one  we  have  here.  There  the  paper  was 
held  by  a  purchaser  in  good  faith  because  such  purchaser  had 
no  knowledge  that  the  paper  was  used  for  the  individual  ben- 
efit of  the  corporate  officer.  Here,  as  we  have  seen,  plaintiffs 
were  otherwise  situated.  They  cannot  be  held  to  have  taken 
the  paper  in  good  faith  since — though  they  knew  that  Hath- 
way used  the  corporate  obligation  for  his  own  benfit,  making 
the  indorsement  on  the  paper  to  enable  him  to  do  so — they 
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made  no  inquiry  as  to  his  authority,  yet  such  inquiry  would 
have  disclosed  the  fact  that  the  corporation  had  no  legal  con- 
nection with  the  transaction. 

Complaint  is  made  because  the  court  instructed  the  jury 
that  the  burden  of  proof,  generally,  was  upon  the  plaintiffs. 
That  instruction  was  substantially  correct.  There  was  an 
issue  on  the  pleadings  as  to  whether  the  indorsements  on  the 
notes  were  those  of  the  corporation.  Appellants  were  put  to 
their  proof  on  that  point.  It  appearing  that  the  considera- 
tion for  the  notes  was  solely  the  individual  indebtedness  of 
Willoughby  &  Hathway  and  that  appellants  took  the  paper 
under  such  circumstances  as  to  be  put  on  inquiry  as  to  the 
corporate  connection  with  the  matter,  they  were  put  to  their 
proof  as  to  whether  the  papers  in  the  beginning  belonged  to 
the  corporation,  and  as  to  whether  Hathway  had  any  au- 
thority to  make  the  papers  and  use  them  as  he  did.  That 
covers  all  the  questions  really  controverted  on  the  evidence 
which  were  submitted  to  the  jury,  except  those  as  to  whether 
respondent  received  any  consideration  for  the  notes,  as  to 
which  the  jury  were  instructed  the  burden  of  proof  was  upon 
the  defendant.  It  is  by  no  means  clear  but  that  the  burden 
of  proof  on  that  branch  of  the  case  was  really  on  appellants. 

Complaint  is  made  because  the  court  said  in  the  presence 
*^^  of  the  jury :  * '  Everybody  seems  to  have  been  very  tired  of 
Mr.  Hathway  before  they  got  through  with  him."  Some  im- 
portant questions  turned  largely  on  the  credibility  of  Hath- 
way's  evidence,  and  if  the  learned  court  had  made  the  re- 
mark quoted,  in  his  charge,  as  claimed,  an  exception  thereto 
would  challenge  serious  attention.  Counsel  for  respondent 
insists  that  the  remark  was  not  made  in  the  charge,  but  was 
addressed  to  counsel  during  conversation  between  court  and 
counsel  while  the  charge  was  being  settled,  in  respect  to  which 
side  presented  Hathway  as  a  witness.  It  is  considered  that 
such  contention  is  supported  by  the  record.  Without  going 
into  particulars  for  the  purpose  of  demonstrating  the  matter 
we  so  hold.  Therefore,  the  error  in  making  the  remark  must 
be  deemed  waived  because  not  excepted  to  when  made.  It  has 
often  been  held  that  prejudicial  remarks  in  the  course  of  a 
trial  by  court  or  counsel  not  seasonably  excepted  to  cannot  be 
regarded  as  harmful  error:  Vass  v.  Waukesha,  90  Wis.  337, 
63  N.  H.  280;  Heueke  v.  Milwaukee  City  R.  Co.,  69  Wis. 
401,  34  N.  W.  243 ;  Mulcairns  v.  Janesville,  67  Wis.  24,  29 
N.  W.  565.     The  same  rule  applies  to  such  matters  as  to  the 
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offer  of  improper  evidence.  Unless  excepted  to  at  the  time, 
generally  speaking,  the  incident  is  deemed  waived :  8  Ency.  of 
PI.  &  Pr.  215.  It  does  not  appear  that  when  the  remark 
complained  of  was  made,  under  the  circumstances  ot  the  oc- 
currence, counsel  for  appellants  regarded  it  of  suiScient  im- 
portance to  require  the  court's  attention  to  be  called  to  its 
probable  prejudicial  effect,  and  so  it  happened  that  they  later 
excepted  thereto  as  a  part  of  the  charge,  though  the  record 
shows  that  after  the  remark  was  made  and  considerable  was 
said  by  the  court  to  counsel  in  respect  of  the  law  of  the  case, 
"The  court  then  read  his  charge  to  the  jury." 

Complaint  is  made  because  the  court  made  some  remarks 
to  the  jury  on  the  subject  of  the  impeachment  of  witnesses, 
the  claim  being  that  it  was  suggested  that  Hathway  had  been 
*^^  impeached.  The  only  language  on  the  subject  which  was 
included  in  the  charge  seems  to  be  this:  "It  is  the  rule  that  a 
party  who  offers  the  evidence  of  a  witness  holds  out  such  wit- 
ness to  be  a  credible  witness;  he  may,  however,  introduce  evi- 
dence tending  to  show  that  the  testimony  of  such  witness  (al- 
though offered  by  him)  is  not  true,  by  the  testimony  of  any 
other  witness  or  witnesses,  if  he  sees  fit,  but  such  party  who 
offers  the  testimony  of  a  witness  in  his  behalf  cannot,  under 
the  law,  impeach  the  testimony  of  the  witness  so  offered  by 
him.?' 

It  may  be  that  the  instruction  was  entirely  unnecessary; 
that  there  was  no  effort  in  the  case  to  impeach  any  witness 
directly,  but  we  are  unable  to  see  that  the  quoted  language 
pointed  specially  to  Hathway.  The  court  in  addressing  coun- 
sel before  the  charge  was  given  made  some  statements,  re- 
garded as  improperly  excepted  to  as  part  of  the  instructions, 
wherein  the  evidence  of  Smeaton  was  spoken  of  in  connection 
with  that  of  Hathway  as  having  been  subject  to  impeachment 
by  the  party  adverse  to  the  one  presenting  the  witness,  if  such 
party  had  evidence  competent  therefor.  It  were  better  to 
have  omitted  the  whole  subject  from  the  charge,  under  the 
circumstances,  but  we  are  unable  to  see  any  reasonable  prob- 
ability of  appellants  having  been  prejudiced  by  the  contrary 
course.  True,  as  claimed,  it  is  error  to  give  instructions  not 
applicable  to  the  case,  but  not  always  harmful  error.  It  is 
the  latter  only  when  the  adverse  party  may  probably  have 
been  prejudiced  by  the  instruction.  Section  2829,  Statutes  of 
1898,  applies:  "The  court  shall,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
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which  shall  not  affect  the  substantial  rights  of  the  adverse 
party;  and  no  judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect.  *  * 

That  is  as  applicable  to  errors  in  instructions  as  to  others 
occurring  in  the  course  of  a  trial:  Jackson  v.  State,  91  Wis. 
233  253,  64  N.  W.  838 ;  Williams  v.  Hoehle,  95  Wis.  510,  512, 
70  N.  W.  556. 

The  court  gave  this  to  the  jury  on  the  burden  of  proof: 
**  Where  the  burden  of  proof  rests  upon  a  party,  you  cannot 
find  an  answer  favorable  to  such  party,  unless  the  truth  of  the 
propositions  involved  in  such  question  has  been  affirmatively 
established,  nor  unless  you  are  satisfied  by  the  evidence  that 
the  fact  exists,  and  by  a  preponderance  of  the  proof.  If,  in 
weighing  the  evidence,  you  find  the  testimony  equally  bal- 
anced, and  of  course  if  the  evidence  of  the  party  on  whom  the 
burden  of  proof  rests  does  not  outweigh  that  of  the  other 
party,  you  must  answer  the  question  against  the  party  on 
whom  the  burden  of  proof  rests. ' ' 

It  is  claimed  that  such  language  violates  the  rule  that  a 
party  on  whom  the  burden  of  proof  rests  to  establish  the  ex- 
istence of  a  fact  must  do  more,  to  entitle  him  to  a  finding  in 
respect  thereto,  than  to  produce  a  preponderance  of  evidence 
tending  to  establish  it;  that  he  must  produce  such  prepon- 
derance of  evidence  and  it  must  be  of  such  probative  force  as 
to  satisfy  or  convince  the  jury  of  his  contention,  as  said  in 
Anderson  v.  Chicago  B.  Co.,  127  Wis.  273,  106  N.  W.  1077 ; 
satisfy  the  jury  to  a  reasonable  certainty  of  the  existence  of 
the  fact  as  said  in  Pelitier  v.  Chicago  etc.  R.  Co.,  88  Wis. 
521,  60  N.  W.  250;  Guinard  v.  Knapp,  Stout  &  Co.,  95  Wis. 
482,  70  N.  W.  671,  and  other  cases. 

While  the  language  used  by  the  learned  court  is  not  alto- 
gether accurate,  it  does  not  seem  that  it  may  probably  have 
been  understood  by  the  jury  as  suggested.  The  court  said 
as  part  of  the  instruction,  as  will  be  seen,  "You  must  be  sat- 
isfied by  the  evidence  that  the  fact  exists,  and  by  a  prepon- 
derance of  the  proof."  The  other  language  used  in  connec- 
tion therewith  did  not  materially  impair  the  meaning  thereof, 
which  fairly  expressed  the  correct  rule.  Mere  want  of  pre- 
cision in  an  instruction  is  not  harmful  error,  except  in  con- 
nection with  the  refusal  of  a  requested  more  definite  instruc- 
tion :  Murphy  v.  Martin,  58  Wis.  276,  16  N.  W.  603. 

*34  Counsel  for  respondent  was  permitted  to  ask  Hathway 
on  cross-examination  this  question:  "Do  you  know  anything 
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about  such  a  check?"  That  followed  an  examination,  which 
was  not  objected  to,  respecting  some  trouble  between  the  vice- 
president  of  the  respondent  and  the  witness  before  the  latter 
severed  his  relations  with  the  company  and  thereafter,  in 
which  the  improper  use  of  a  check  purporting  to  have  been 
signed  by  respondent  was  suggested.  The  witness  answered 
thus:  "I  know  something  about  it."  He  was  then  permitted 
without  objection  to  testify  at  length  in  respect  to  the  check 
transaction  in  which  he  negatived  all  wrong  in  the  matter. 
Conceding  for  the  purpose  of  the  discussion  that  the  subject 
was  entirely  irrelevant,  we  are  unable  to  see  how  appellants 
were  prejudiced  by  the  ruling  made.  If  there  were  any  pre- 
judice, it  was  from  the  general  examination  in  respect  to  the 
check  which  was  not  objected  to. 

Portions  of  the  charge  are  pointed  to  as  not  having  any- 
thing to  do  with  the  questions  the  jury  were  called  upon  to 
decide.  We  shall  not  refer  to  them  in  detail.  It  is  not 
claimed  that  they  were  prejudicial,  and  if  it  were  otherwise 
we  are  unable  to  discover  any  probable  harm.  The  mere  giv- 
ing of  instructions  not  applicable  to  the  case  does  not  consti- 
tute harmful  error.  Ward  v.  Henry,  19  Wis.  76,  88  Am.  Dec. 
672,  relied  upon  by  appellants'  counsel,  is  in  harmony  with 
this.  The  court  there  remarked:  "The  mere  irrelevancy  of 
instructions  given  by  the  court  to  the  jury  is  said  in  itself, 
independent  of  all  other  considerations,  not  to  be  a  sufficient 
ground  to  authorize  a  new  trial ;  but  where  injustice  has  been 
done  by  the  verdict,  and  it  is  probable  the  jury  were  misled 
by  the  instructions,  then  we  think  a  new  trial  should  be 
granted." 

Further  complaint  is  made  because,  as  it  is  said,  the  court 
told  the  jury,  "The  defendant  has  paid  said  Willoughby  & 
*^'  Hathway  for  all  lumber."  We  are  unable  to  find  that 
language  in  the  charge,  except  in  this  paragraph: 

"The  evidence  of  the  defendant  tends  to  show  that  it  is 
not  indebted  to  the  firm  of  Willoughby  &  Hathway,  and  that 
for  any  and  all  transactions  which  passed  between  the  de- 
fendant and  Willoughby  &  Hathway  the  defendant  has  paid 
said  Willoughby  &  Hathway  in  full  thereof,  while  the  evi- 
dence of  the  plaintiffs,  and  especially  the  testimony  of  the 
said  Hathway,  tends  to  show  that  there  is  an  indebtedness 
still  existing  from  the  defendant  to  the  firm  of  Willoughby  & 
Hathway." 
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It  is  improper  to  separate  a  sentence  in  a  charge  from  its 
connection  and  except  thereto,  when  such  sentence,  standing 
alone,  conveys  a  very  different  meaning  from  that  indicated 
by  the  instruction  as  a  whole. 

The  jury  were  instructed,  in  effect,  as  to  several  issues 
covered  by  the  questions,  that  the  evidence  of  the  plaintiffs 
tended  to  prove  one  thing,  specifying  it,  and  the  evidence 
of  defendant  to  prove  the  contrary.  We  see  no  serious  error 
in  that,  if  error  at  all.  The  only  justification  for  submitting 
an  issue  to  the  jury  was  that  just  the  situation  suggested  ex- 
isted— i.  e.,  that  there  was  a  controversy  between  the  parties 
upon  the  evidence  in  respect  thereto.  The  court  did  not  say 
to  the  jury,  as  one  would  suppose  by  looking  at  the  assign- 
ments of  error,  merely  that  "the  evidence  of  the  defendant 
tends  to  show  that  defendant  has  paid  for  all  lumber  and 
lath  which  it  purchased  from  said  firm  of  Willoughby  & 
Hathway."  There  was  no  such  singling  out  of  the  evidence 
on  one  side  and  giving  thereto  special  prominence.  The 
quoted  language  was  used  in  connection  with  this  in  the  same 
sentence :  ' '  While  the  evidence  of  the  plaintiffs,  and  especially 
the  testimony  of  the  said  Hathway,  tends  to  show  that  there 
is  an  indebtedness  still  existing  from  the  defendant  to  the  firm 
of  Willoughby  &  Hathway."  That  is  an  example  of  several 
instances  where  a  sentence  or  part  of  a  sentence  ^^®  seems  to 
have  been  separated  from  its  connections  and  excepted  to, 
when  the  whole  is  plainly  free  from  error. 

There  is  no  other  question  which  seems  worthy  of  special 
mention.  The  case  without  harmful  error  indicates  that 
Hathway  used  the  notes  in  question  to  apply  on  the  individ- 
ual indebtedness  of  himself  and  partner,  under  such  circum- 
stances as  to  put  appellants  upon  inquiry  as  to  his  authority 
so  to  do ;  that  he  had  no  such  authority,  and  that  the  notes 
were,  as  regards  the  corporation,  wholly  without  considera- 
tion. The  decision  should  be  viewed  as  strictly  restrained  to 
the  facts  of  the  case.  It  is  not  to  be  taken  as  an  approval  of 
all  that  is  said  in  the  Park  Hotel  case  (86  Fed.  742,  30  C.  C. 
A.  409)  cited.  The  holding  is  this:  Where  a  person  takes 
from  another,  for  that  other's  personal  liability  or  on  account 
thereof,  the  obligation  upon  commercial  paper  of  a  corpora- 
tion in  which  such  other  is  an  officer  of  a  character  not  ordi- 
narily intrusted  with  the  duty  of  making  such  obligations, 
the  instrument  being  his  handiwork,  and  such  person  knows 
his  connection  with  the  corporation,  such  person  is  put  upon 


June,  1907.]         Hathaway  v.  Milwaukee.  975 

inquiry  as  to  the  real  character  of  the  paper  and  the  author- 
ity of  such  other  to  use  the  name  of  the  corporation  in  the 
transaction. 

By  the  COURT.     The  judgment  is  affirmed. 


A  Corporation  is  not  Bound  by  Accommodation  Paper  executed  by 
one  of  its  officers,  unless  it  has  given  him  special  authority  therefor 
or  received  the  proceeds;  and  persons  receiving  such  paper  are  put 
upon  inquiry  as  to  the  officer's  authority:  Pelton  v.  Spider  Lake  S.  & 
L.  Co.,  117  Wis.  569,  98  Am.  St.  Rep.  946;  Lloyd  v.  Matthews,  223 
111.  477,  114  Am.  St.  Rep.  346,  and  see  the  cases  cited  in  the  cross- 
reference  note  thereto. 


HATHAWAY  v.  MILWAUKEE. 

[132  Wis.  249,  111  N.  W.  570,  112  N.  W.  455.] 

ACCRETIONS. — An  Apportionment  of  an  Accretion  on  the 
ihore  of  Lake  Michigan  which  gives  to  each  abutting  proprietor  such 
proportion  of  the  new  shore  line  as  his  ownership  of  the  original 
shore  line  bore  to  the  whole  line  on  which  the  accretion  abuts,  and 
which  divides  the  area  to  be  apportioned  by  connecting  the  points 
■where  division  lines  of  coterminous  owners  intersect  the  original 
shore- line  and  the  corresponding  points  on  the  new  shore  line  by 
straight  lines,  is  proper  unless  it  results  in  such  inequalities  as  to 
make  it  inequitable,     (p.  976.) 

ACCRETIONS. — In  Apportioning  Accretions  on  the  shore  of 
a  navigable  lake,  the  claims  of  the  respective  proprietors  to  the  new 
shore  line  should  not  be  subordinated  to  those  to  the  area  to  be 
divided,  for  the  ownership  of  the  new  waterfront  is  an  important 
right  in  view  of  navigation  and  future  accretions,     (p.  978.) 

ACCRETIONS. — In  Apportioning  Accretions  on  the  shore  of  a 
navigable  lake,  the  court  may  properly  disregard  the  dividing  lines 
between  government  divisions  of  the  shore  line  and  treat  the  ac- 
cretion as  a  whole,  to  be  divided  proportionately  among  all  the  abut- 
ting owners,     (p.  978.) 

ACCRETIONS. — In  Apportioning  Accretions  on  the  shore  of  a 
navigable  lake,  the  distance  along  the  line  of  an  intake  tunnel  main- 
tained by  a  city  as  a  part  of  its  water  system  may  properly  be  in- 
cluded as  part  of  the  new  shore  line.     (p.  978.) 

MUNICIPAL  CORPORATION — Grant  of  Easement  for  Street. 
A  city  has  power  to  accept  a  voluntary  grant  of  an  easement  for 
a  public  street,  if  it  has  authority  to  maintain  streets,  and  there  is 
no  charter  provision  prohibiting  the  acceptance,     (p.  980.) 

ACCRETIONS. — An  Easement  Granted  to  a  City  over  land 
abutting  on  a  navigable  lake  for  a  public  street  which  terminates 
on  the  lake  attaches  to  accretions  apportioned  to  the  land.     (p.  980.) 
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C.  T.  Hickox,  for  the  plaintiffs. 

John  T.  Kelly,  Walter  H.  Bender,  F.  H.  Remin£?ton  and 
Winkler,  Flanders,  Bottum  &  Fawsett,  for  the  defendants. 

*«**>  SIEBECKER,  J.  Plaintiffs  commenced  this  action  for 
an  apportionment  of  the  accretion  formed  on  the  margin  of 
Lake  Michigan  and  abutting  on  the  property  of  the  shore 
owners  as  shown  on  the  plat  attached  to  the  judgment  of  the 
circuit  court.  The  old  shore  line  on  which  the  accretion  abuts 
commenced  at  the  ^'^^  point  A  on  this  plat,  and  extends 
through  the  points  K,  M,  P,  Q,  T,  F,  U,  X,  Y,  to  G,  its  ter- 
minus. The  new  shore  line  formed  by  these  accretions  is 
located  on  this  plat  as  commencing  at  the  point  A  and  ex- 
tending thence  through  the  points  B,  C,  D,  N,  0,  R,  S,  E,  I, 
H,  V,  W,  Z,  to  G,  its  terminus.  The  court  found  the  shore 
line  upon  which  the  accretion  had  formed  as  located  by  the 
government  survey  of  1854  and  ascertained  the  present  owner- 
ship of  the  land  abutting  on  this  line.  The  present  sub- 
divisions of  the  land  and  the  location  of  the  original  shore 
line  are  shown  on  the  plat  attached  to  the  judgment.  The 
judgment  also  sets  forth  the  ownership  of  these  parcels  at 
the  time  the  judgment  was  entered.  The  plaintiffs  and  the 
defendant  city  of  Milwaukee  have  appealed  from  the  judg- 
ment. 

On  the  opposite  page  is  a  map  copied  from  the  plat  referred 
to,  omitting  many  details  not  essential  to,  an  understanding 
of  the  opinion. 

In  dividing  the  accretion  and  the  new  shore  the  court  evi- 
dently followed  the  rule  of  apportioning  to  each  abutting 
proprietor  such  proportion  of  the  new  shore  line  as  his 
ownership  of  the  original  shore  line  bore  to  the  whole  line 
on  which  the  accretion  abuts,  and  dividing  the  area  to  be  ap- 
portioned by  connecting  the  points  where  division  lines  of 
coterminous  owners  intersect  the  original  shore  line  and  the 
corresponding  points  on  the  new  shore  line  by  ^^^  straight 
lines.  This  process  of  apportionment  is  well  recognized  as  a 
proper  one  to  follow  unless  it  results  in  such  inequalities  as 
to  make  it  inequitable:  Northern  P.  L.  Co.  v.  Bigelow,  84 
Wis.  157,  54  N.  W.  496,  21  L.  R.  A.  776 ;  Thomas  v.  Ashland, 
S.  &  I.  R.  L.  Co.,  122  Wis.  519,  106  Am.  St.  Rep.  1000,  100 
N.  W.  993 ;  Batchelder  v.  Keniston,  51  N.  H.  496,  12  Am.  Rep. 
143. 

The  plaintiffs  contend  that  the  application  of  the  rule  of 
division  to  the  alluvial  deposit  in  question  results  in  gross 
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inequities  in  both  the  apportionment  of  the  area  of  accre- 
tion and  the  new  waterfront,  in  that  some  of  the  riparian 
proprietors  thereby  receive  a  much  larger  part  of  the  accre- 
tion than  others  owning  equal  amounts  of  the  original  water 
Am,  St.  Rep,,  Vol,  122 — 62 
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front,  and  in  that  they  also  acquire  the  most  valuable  portion 
of  the  newly  established  waterfront.  There  is  practically 
no  dispute  among  the  parties  as  to  the  amount  of  the  accre- 
tion, its  location,  and  as  to  its  being  properly  apportionable 
among  the  riparian  proprietors  named  in  the  judgment  of 
the  trial  court.  An  examination  of  the  situation  thus  pre- 
sented has  led  us  to  the  conclusion  that  the  apportionment 
under  the  rule  followed  by  the  trial  court  results  in  as  equi- 
table a  division  of  this  area  as  can  practically  be  made  in 
view  of  the  quantity  of  the  land  to  be  divided  and  the  rela- 
■'  tion  of  the  accretion  to  the  riparian  proprietorships.  Plain- 
tiff's contention  necessarily  results  in  materially  subordinat- 
ing the  claims  of  the  respective  proprietors  to  the  new  shore 
line  to  those  to  the  area  to  be  divided.  This  we  cannot  ac- 
cede to.  "When  access  to  the  lake  for  the  purposes  of  naviga- 
tion and  the  probable  future  accretion  are  kept  in  mind,  it 
is  apparent  that  ownership  of  the  present  waterfront  is  an 
important  right. 

The  contention  that  an  apportionment  restricted  within 
the  government  lines  as  to  both  the  original  and  the  present 
water  frontage  would  result  in  a  more  equitable  distribution 
of  the  area  and  the  water  line  in  view  of  the  interests  of  the 
parties  does  not  seem  well  founded.  Such  a  division  would 
364  gjyg  ^Q  ^  -^^xx  of  the  proprietors  within  these  lines  a  much 
larger  area  of  the  accretion  in  proportion  to  ownership  of  the 
original  shore  line  than  was  given  under  the  method  adopted 
by  the  court,  on  account  of  the  variation  in  remoteness  of 
different  proprietors  from  the  new  shore  line.  We  are  of 
opinion  that  the  court  properly  disregarded  the  dividing 
lines  between  government  divisions  of  the  shore  line  and 
properly  treated  the  accretion  as  a  whole,  to  be  divided  pro- 
portionately among  all  the  abutting  owners. 

It  is  contended  by  the  city  of  Milwaukee  that  the  distance 
of  one  hundred  and  eighty  feet  along  the  intake  tunnel,  be- 
tween the  points  designated  on  the  plat  as  C  and  D,  ought  not 
to  be  included  as  part  of  the  new  shore  line.  The  evidence 
shows  that  it  forms  the  actual  line  between  the  water  and  the 
alluvial  deposit,  and  that  the  city  maintains  a  tunnel  to  take 
in  water  for  municipal  purposes.  This  use,  however,  does 
not  prevent  this  portion  of  the  shore  from  being  used  and 
treated  as  the  natural  water  and  shore  line.  In  measure- 
ment the  distance  from  A  to  C  and  thence  to  D,  so  far  as 
can  be  ascertained,  is  Approximately  an  equivalent  in  measure- 
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ment  of  the  probable  curve  line  of  the  natural  shore  between 
the  points  A  and  D  in  the  absence  of  the  tunnel.  Under  the 
circumstances  it  seems  that  the  one  hundred  and  eighty  feet 
of  shore  from  C  to  D  should  be  included  as  a  part  of  the 
new  shore  line. 

"We  find  nothing  in  the  case  to  warrant  the  court  in  dis- 
turbing the  plan  pursued  in  establishing  the  remainder  of 
the  new  shore  line  from  D  to  E  and  thence  to  the  points  H 
and  G.  The  location  of  the  government  pier  and  the  result- 
ant shallow  water,  forming  a  curve  at  its  northern  end, 
called  for  special  consideration  in  determining  what  was 
available  for  use  as  lake  front.  Appellants'  suggestion  in 
this  regard  presents  nothing  to  show  that  a  better  or  equally- 
good  plan  for  establishing  the  shore  line  along  this  portion 
of  the  accretion  could  have  been  adopted  and  would  have 
resulted  in  a  more  equitable  apportionment  thereof  among 
the  riparian  proprietors. 

256  Tjjg  g-|.y  q£  Milwaukee  contends  that  the  court  erred  in 
determining  the  rights  of  the  city  under  the  deed  given  by 
Lydia  W.  Payne,  who  was  then  the  owner  of  the  premises 
described  therein.  The  premises  on  which  the  street  which 
•was  conveyed  to  the  city  abuts  were  subsequently  conveyed  to 
Ida  S.  Ott,  one  of  the  defendants  in  this  action.  The  prem- 
ises covered  by  the  deed  to  the  city  were  a  part  of  the  land 
abutting  upon  the  original  water  line  here  in  question,  ex- 
tending twenty -five  feet  "from  the  point  F  .  .  .  .  easterly," 
as  shown  on  the  plat  attached  to  the  judgment.  The  deed 
conveys  the  premises  to  the  city  "for  public  use  for  the  pur- 
pose of  a  street. ' '  No  good  grounds  have  been  presented,  nor 
do  we  perceive  any,  why  the  rights  the  city  acquired  under 
the  deed  should  not  be  ascertained  by  the  court  for  the  pur- 
poses involved  in  this  action,  as  well  as  those  of  all  other 
riparian  proprietors.  It  was  necessary  for  the  court  to  as- 
certain who  were  riparian  proprietors  of  the  shore  on  which 
the  accretion  abuts  for  the  purpose  of  making  them  parties 
to  the  action  and  having  them  bound  by  the  judgment  of  the 
court  establishing  their  rights  and  interests  to  the  accretion 
and  new  shore  line.  For  these  purposes  it  was  therefore 
necessary  and  proper  that  the  city's  rights  acquired  under  the 
deed  should  be  determined.  The  trial  court  found  that  Ida 
S.  Ott,  grantee  of  Lydia  W.  Payne,  owned  the  title  to  the 
premises  conveyed  by  the  deed.  The  judgment,  however,  is 
silent  on  the  question  of  whether  the  city  acquired  an  ease- 
ment over  the  premises.     It  is  claimed  that  the  city  could 
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not  acquire  title  to  these  premises.  The  purpose  of  the  con- 
veyance is  disclosed  in  the  deed  to  be  "for  public  use  for  the 
purpose  of  a  street."  The  language  of  the  deed  indicates 
that  the  purpose  of  the  grant  was  to  give  the  city  an  easement 
running  to  the  lake  shore  over  this  strip  of  land.  That  the 
owner  might  devote  this  strip  of  land  to  such  use  and  grant 
the  city  the  right  to  use  it  for  such  a  purpose  cannot  be  ques- 
tioned, nor  do  we  discover  any  impediment  in  the  city's  char- 
ter barring  the  city  from  accepting  it  for  such  a  purpose. 
^^^  The  city's  authority  to  maintain  public  streets  is  clear 
and  unquestioned,  and  there  is  no  charter  provision  prohibit- 
ing the  acceptance  of  this  easement  over  this  strip  of  land:  2 
Dillon  on  Municipal  Corporations,  sec.  633. 

The  case  of  Trester  v.  Sheboygan,  87  Wis.  496,  58  N.  W. 
747,  did  not  involve  the  right  of  the  city  to  accept  such  an 
easement  by  voluntary  gift  or  grant  of  a  private  party.  The 
city  in  that  case  had  not  been  authorized  to  contract  for  the 
purchase  of  an  easement  for  a  street,  and,  in  the  absence  of  a 
grant  of  such  power,  the  charter  provision  for  its  acquisition 
by  condemnation  proceedings  was  held  to  be  exclusive  of  any 
other  way  the  city  could  take  to  accomplish  this  purpose.  It 
is  manifest  that  the  case  did  not  involve  the  right  of  the  city 
to  receive  and  accept  an  easement  for  street  purposes  volun- 
tarily granted  by  a  private  party.  We  are  of  the  opinion 
that  the  city  of  Milwaukee  was  empowered  to  accept  the  grant 
of  a  public  street  over  the  land  described  in  the  deed,  and  that 
the  court  should  have  declared  in  the  judgment  that  the  city 
now  has  a  right  to  an  easement  over  it  for  street  purposes. 
It  is  also  recognized  that,  where  such  shore  land  is  subject  to 
such  an  easement,  it  will  attach  to  the  accretion  apportioned 
thereto.  From  this  it  must  follow  that  such  street  of  the  city 
extends  to  the  land  apportioned  to  the  strip  covered  bj''  the 
deed,  namely,  the  land  included  in  the  area  designated  on  the 
plat  as  F,  H,  U,  V:  2  Dillon  on  Municipal  Corporations,  sec. 
634;  Banks  v.  Ogden,  2  Wall.  57,  17  L.  ed.  818. 

Upon  these  considerations  the  plaintiffs  will  take  nothing 
on  their  appeal,  but  the  judgment  must  be  reversed  on  the 
appeal  of  the  city  of  Milwaukee,  with  directions  to  the  trial 
court  to  enter  judgment  in  accordance  with  this  opinion  and 
awarding  the  city  an  easement  under  the  grant  from  Lydia 
W.  Payne;  the  city  of  Milwaukee  to  have  its  costs  on  its 
appeal. 

By  the  COUET.    It  is  so  ordered. 
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^^"^  Upon  a  motion  by  the  respondent  Ida  S.  Ott  for  a  re- 
hearing the  following  opinion  was  filed  June  20,  1907 : 

SIEBECKER,  J,  The  grounds  for  the  motion  for  a  rehear- 
ing present  no  new  questions  for  consideration,  and  we  do  not 
find  it  necessary  to  further  consider  them  aside  from  the 
points  that  the  city  is  said  to  have  disclaimed  any  rights  to 
or  interest  in  the  strip  of  land  owned  by  Ida  S.  Ott  and  as 
to  the  costs  awarded  against  her.  The  court  incorporated  a 
statement  in  the  record  to  the  effect  that  counsel  for  the  city 
led  the  court  to  understand  that  the  city  made  no  claim  to 
any  interest  in  the  premises  at  the  foot  of  Terrace  avenue  ex- 
tended. The  court  states  this  was  so  stated  in  court  in  a  con- 
versation which  occurred  between  the  court  and  counsel,  of 
which  no  record  was  preserved;  that  the  city's  claim  to  any 
interest  therein  was  thereafter  treated  by  the  court  as  aban- 
doned and  was  given  no  further  consideration.  We  are  satis- 
fied from  the  record  that  this  statement  of  the  court  must 
be  treated  as  an  explanation  of  the  omission  of  an  adjudica- 
tion of  the  question  of  the  city's  right  to  an  easement,  but  it 
is  not  sufficient  to  sustain  the  claim  that  there  was  a  waiver 
by  the  city  of  any  right  or  interest  in  the  extension  of  Ter- 
race avenue  over  the  accretion.  This  oral  statement,  of 
which  there  is  no  record,  and  imperfectly  remembered,  is  not 
suflfieient  to  sustain  a  waiver  of  the  city's  rights  under  the 
deed  from  Lydia  W,  Payne.  Especially  is  this  true  in  view 
of  the  city's  present  claim  that  it  in  no  respect  waived  any 
such  interest  in  the  premises.  Under  the  evidence  and  the 
deed  conveying  to  the  city  the  rights  to  the  street,  we  must 
adhere  to  our  conclusion  declared  in  our  former  opinion, 
namely,  that  the  city  has  an  easement  over  the  premises. 

The  judgment  of  the  lower  court  was  necessarily  reversed 
on  the  appeal,  and  it  was  directed  that  judgment  be  rendered 
awarding  the  city  an  easement  under  the  grant  of  Lydia  W. 
Payne  and  that  the  city  of  Milwaukee  have  its  costs.  It  is 
258  urged  that  the  city  should  not,  under  the  circumstances,  be 
permitted  to  recover  such  costs  on  this  appeal.  We  find  no 
ground  for  modifying  our  determination  of  this  question, 
and  find  the  city  is  justly  entitled  to  recover  such  costs. 

By  the  COURT.     The  motion  for  a  rehearing  is  denied. 
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APPORTIONMENT    OF    ACCRETIONS. 

L  General  Rules  for  Making  Division. 

a.  Wat«r  Frontage,  not  Side  Lines,  the  First  Consideration,  982. 
1).  Actual  Shore,  not  Meander  Lines,  the  Basis  for  Computation, 
082. 
IT.  Division  of  Accretion  to  River  Banks,  982. 
III.  Division  of  Accretion  to  Shores  of  Lake,  984. 
IV.  Apportionment  of  Accretion  to  Shores  of  Bay  or  Cove,  986. 

L     General   Rules   for   Making   Division. 

a.  Water  Frontage,  not  Side  Lines,  the  First  Consideration. — The 
only  general  rule  that  can  be  announced  for  the  apportionment  of  ac- 
cretions among  the  several  riparian  owners  is,  that  the  division  should 
be  made  on  equitable  principles,  so  that  each  proprietor  shall  secure 
a  water  frontage  on  the  new  shore  proportionate  to  that  which  he 
had  on  the  original  shore,  without  regard  to  the  side  lines.  Each 
proprietor  then  takes  the  area  between  the  lines  of  his  old  frontage 
on  the  water  measured  forward  to  the  new  frontage.  The  side  lines 
will  be  parallel,  or  converge  or  diverge,  according  as  the  new  water 
line  is  equal  and  parallel  with,  or  is  longer  or  shorter  than,  the  origi- 
nal shore  line:  Peoria  v.  Central  Nat.  Bank,  224  111.  43,  79  N.  E. 
296;  Newell  v.  Leathers,  50  La.  Ann.  162,  69  Am.  St.  Eep.  395,  23 
South.  243;  Groner  v.  Foster,  94  Va.  650,  27  S.  E.  493. 

b.  Actual  Shore,  not  Meander  Lines,  the  Basis  for  Computation. — 
In  the  apportionment  of  accretions  among  contiguous  owners,  the 
actual  shore  line,  rather  than  the  meander  line  run  by  the  govern- 
ment, should  usually  be  taken  as  the  basis  for  computation.  Yet, 
where  there  are  deep  indentations  or  sharp  projections  along  the 
shore,  its  general  trend  only  should  be  followed  somewhat  after  the 
fashion  that  meander  lines  are  run;  and  so  also  in  measuring  the 
navigable  water  line:  Peoria  v.  Central  Nat.  Bank,  224  111.  43,  79 
N.  E.  296;  Blodgett  &  Davis  Lumber  Co.  v.  Peters,  87  Mich.  498,  24 
Am.  St.  Eep.  175,  49  N.  W.  917;  Northern  Pine  Land  Co.  v.  Bigelow, 
84  Wis.   157,  54  N.  W.  496,  21  L.  E.  A.   776. 

II.  Divisions  of  Accretion  to  River  Banks. 
In  apportioning  accretions  formed  on  a  river  bank,  two  objects 
are  kept  in  view,  namely,  to  give  each  proprietor  a  fair  share  of 
the  land  and  to  secure  him  access  to  the  river.  Access  to  the  water 
or  to  navigation  is  probably  the  more  important  consideration  of  the 
two,  and  this  is  accomplished  by  giving  him  a  share  in  the  new  bank 
in  proportion  to  the  share  of  the  original  bank  owned  by  him  and  com- 
pleting the  division  by  running  side  lines  from  the  boundaries  be- 
tween the  parties  on  the  old  river  bank  to  the  points  thus  ascer- 
tained on  the  new.  The  primary  purpose  is  to  make  such  an  ap- 
portionment among  the  coterminous  owners  on  the  old  shore  line 
that  each  shall  have  the  same  proportion  of  the  new  line  as  he 
had  of  the  old.     The  side  lines  between  the  contiguous  proprietors 
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are  disregarded  in  making  the  division:  Nauman  v.  Burch,  91  HI. 
App.  48;  Berry  v.  Hoogendoorn,  133  Iowa,  437,  108  N.  W.  923; 
Delord's  Heirs  v.  New  Orleans,  11  La.  Ann.  699;  Benne  v.  Miller,  149 
Mo.  228,  50  S.  W.  824;  Batchelder  v.  Keniston,  51  N.  H.  496,  12  Am. 
Rep.  143;  Widdicombe  v.  Rosemiller,  118  Fed.  295;  Stockley  v.  Cissna, 
119  Fed.  812,  56  C.  C,  A.  324. 

The  rule  for  making  the  apportionment  has  been  stated  as  follows: 
Measure  the  entire  river  front  as  it  was  when  the  lots  were  laid 
out,  and  note  the  aggregate  number  of  feet  frontage,  as  well  as 
that  of  each  lot;  then  measure  a  line  4rawn  as  nearly  as  may  be 
with  the  middle  thread  of  the  stream  opposite  the  shore  line  so  meas- 
\ired;  then  divide  the  thread  line  into  as  many  equal  parts  as  there 
are  lineal  feet  in  the  shore  line,  giving  to  each  proprietor  as  many 
of  these  parts  as  his  property  measures  in  feet  on  the  shore  line; 
and  then  complete  the  division  by  drawing  lines  between  the  points, 
designating  the  lot  or  parcel  belonging  to  each  proprietor  both  upon 
the  shore  and  river  lines:  Kehr  v,  Snyder,  114  111.  313,  55  Am.  Eep. 
866,  2  N.  E.  68;  Inhabitants  of  Deerfield  v.  Arms,  34  Mass.  (17  Pick.) 
41,  28  Am.  Dec.  276;  Jones  v.  Johnston,  59  U.  S.  (18  How.)  150,  15 
L.  ed.  320;  Johnston  v.  Jones,  66  U.  S.  (1  Black)  209,  17  L.  ed.  117. 

"If  an  alluvion  be  formed  in  front  of  the  property  of  several  ri- 
parian proprietors,  the  division  is  to  be  made  according  to  the  ex- 
tent of  the  front  line  of  each,  at  the  time  of  the  formation  of  the 
alluvion.  The  course  or  bearing  or  direction  of  the  side  lines  of 
the  tracts  or  lots  of  land  in  front  of  which  alluvion  is  formed  is 
therefore  of  no  consequence  in  the  division  of  the  batture  formed 
subsequent  to  the  acquisition  of  the  tracts.  What  is  of  consequence 
is  the  extent  of  the  old  frontage  of  the  tracts  on  the  watercourse, 
and  from  this  is  to  be  determined  the  extent  of  the  new  frontage 
on  the  watercourse.  This  excludes  the  idea  of  a  proportionate  area 
of  acreage  system  of  division  between  the  several  tracts  fronting 
on  the  alluvion  to  be  divided.  Each  proprietor  of  the  original  tracts 
takes  the  quantity  of  alluvion  that  may  be  between  the  lines  of  his 
old  frontage  on  the  watercourse,  measured  forward  to  the  new 
frontage.  The  lines  by  which  the  new  frontage  is  reached  may  be 
parallel,  or  convergent  or  divergent,  according  as  the  extent  of  the 
newly  formed  water  line  may  be  the  same  in  the  one  case,  or  less 
in  the  other,  or  greater  in  the  third,  than  the  ancient  water  line 
of  the  tracts.  This  mode  of  distribution  secures  to  each  riparian 
proprietor  the  benefit  of  continuing  to  hold  to  the  river  shore,  what- 
ever changes  may  take  place  in  the  condition  of  the  river  by  ac- 
eretion,  and  the  rule  is  obviously  founded  in  that  principle  of  equity 
apon  which  the  distribution  ought  to  be  made":  Newell  v.  Leathers, 
50  La.  Ann.  162,  69  Am.  St.  Rep.  395,  23  South.  243. 

The  rule  sometimes  expressed  is  to  extend  the  original  river  front- 
age of  the  respective  lots  as  nearly  as  practicable  at  right  angles 
with  the  course  of  the  river  to  the  thread  of  the  stream  (Miller  y. 
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Hepburn,  71  Ky.  (8  Bush  )  326),  or  to  extend  the  side  lines  of 
the  lots,  at  right  angles  with  the  course  of  the  river,  to  the  thread 
of  the  stream:  Knight  v.  Wilder,  7  Mass.  (2  Cush.)  199,  48  Am.  Dec. 
660,  "The  principle  of  division  between  them  is,  as  in  the  case  of 
flats,  that  of  equality,  and  the  division  is  effected  by  drawing  lines 
at  right  angles  from  the  termini  of  the  side  lines  on  the  shore  to 
and  at  right  angles  with  the  thread  of  the  stream":  Tappan  v.  Bos- 
ton Water-Power  Co.,  157  Mass.  24,  31  N.  E.  703,  16  L.  R.  A.  353. 
In  Vermont  it  has  been  affirmed  that  the  rule  for  distribution  of 
alluvial  accretion  formed  on  lands  bordering  on  an  unnavigable  river, 
owned  by  coterminous  proprietors,  is  to  extend  the  side  lines  of 
each  owner  to  the  nearest  river  bank,  giving  to  each  that  part  of 
the  accretion  formed  in  front  of  his  own  land:  Hubbard  v.  Manwell, 
60  Vt.  235,  6  Am.  St.  Eep.  110,  14  Atl.  693, 

The  authorities  all  seem  to  concede  that  any  general  rule  for  the 
apportionment  of  accretions  on  the  banks  of  rivers  may  be  modified 
in  order  to  meet  particular  circumstances,  as  where  the  shore  line 
is  irregular  and  diversified.  The  equity  and  justice  of  any  division 
is  always  the  primary  consideration:  Elgin  v.  Beckwith,  119  111.  367, 
10  N.  E.  558;  Northern  Pine-Land  Co.  v.  Bigelow,  84  Wis.  157,  54 
N,  W,  496,  21  L.  E.  A.  776,  "The  only  general  rule  deducible  from 
[the  cases]  is  that,  when  a  division  is  to  be  made  of  an  accretion 
in  which  several  riparian  owners  are  interested,  such  division  is  to 
be  made  on  equitable  principles,  so  that  each  owner  may  secure 
a  water  frontage  proportionate  to  the  water  line  by  him  owned  be- 
fore the   accretion  was  formed":   Smith  v.  Johnson,   71  Fed.   647. 

"The  general  doctrine  laid  down  by  the  courts  of  this  state," 
said  the  supreme  court  of  Illinois,  "as  to  the  division  of  accretions 
is,  not  that  they  should  be  divided  at  right  angles  with  the  center 
thread  of  the  stream  or  with  the  shore  line,  but  in  accordance  with 
equity  and  right  as  shown  by  the  special  facts  of  each  case.  When 
the  general  course  of  the  river  and  the  bank  are  parallel,  both  as  to 
the  old  and  the  new  shore  line,  then  the  dividing  lines  may  be 
drawn  at  right  angles  to  the  center  of  the  stream.  The  division  in 
all  cases  must  be  so  made  that  each  proprietor  will  have  a  frontage 
on  the  new  shore  proportionate  to  that  which  he  had  on  the  old 
shore,  without  regard  to  the  side  lines  of  the  upland":  Peoria  v. 
Central  Nat.  Bank,  224  111.  43,  79  N.  E.  296. 

m.  Division  of  Accretion  to  Shores  of  Lake. 
Where  the  waters  of  a  lake  recede,  the  accretion  will  ordinarily 
be  apportioned  among  the  coterminous  owners  according  to  the  ex- 
tent of  their  shore  line.  If  the  water  all  disappears,  the  several 
owners  will  take  ratably  to  the  center,  the  extent  of  each  one's 
interest  depending  upon  his  frontage  upon  the  lake:  Bhodes  v.  Cissell, 
82  Ark.  367,  101  S.  W.  758;  Hammond  v.  Shepard,  186  111.  235,  78 
Am.  St,  Eep.  274,  57  N,.  E.  867;  Grand  Rapids  Ice  etc,  Co,  v.  South 
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Grand  Eapids  Ice  etc.  Co.,  102  Mich.  227,  47  Am.  St.  Eep.  516, 
60  N.  W.  681,  25  L.  E.  A.  815;  Shell  v.  Matteson,  81  Minn.  38,  83 
N.  W.  491;  Hardin  v.  Jordan,  140  IT.  S.  371,  11  Sup.  Ct.  Eep.  808, 
35  L.  ed.  428.  If  a  lake  is  long  and  narrow,  or  is  traversed  by  a  cur- 
rent readily  identified,  accretions  to  its  shores  may  perhaps  be  di- 
vided among  contiguous  owners  in  accordance  with  the  same  rules 
that  govern  the  apportionment  of  accretions  to  the  banks  of  a 
stream.  But  if  a  lake  assumes  more  of  a  circular  form,  or  if  its 
shore  line  is  broken  and  irregular,  the  problem  of  an  equitable  ap- 
portionment of  accretions  often  become^  perplexing. 

In  the  leading  case  of  Scheifert  v.  Briegel,  90  Minn.  125,  101  Am. 
St.  Eep.  399,  96  N.  W.  44,  63  L.  E.  A.  296,  the  court  announced 
these  rules:  Eiparian  owners  of  a  non-navigable  lake,  the  waters  of 
which  have  disappeared,  own  that  portion  of  the  lake  bed  inclosed 
by  extending  lines  from  the  points  where  the  side  division  lines  of 
each  respective  tract  cross  the  meandered  line  to  the  center  of  the 
lake.  When  such  lake  is  of  irregular  shape,  and  originally  contained 
no  inlet  or  outlet,  the  inequalities  caused  by  the  broken  shore  line 
should  be  equitably  adjusted  between  the  contiguous  owners  by 
disregarding  such  irregularities,  or  by  treating  the  lake  as  composed 
of  separate  bodies  of  water,  according  to  the  conditions.  Where  such 
lake  bed  slopes  to  the  center,  and  the  shore  line  is  broken  and  ir- 
regular, it  is  not  a  proper  method  of  division  to  establish  central 
points  and  central  lines  in  different  portions  of  the  lake,  and  ex- 
tend the  side  lines  of  the  different  riparian  divisions  to  such  central 
points  and  central  lines  approximately  dividing  the  land  accord- 
ing to  the  lake  frontage  of  each  tract. 

"In  carrying  out  lines  of  ownership  in  narrow  streams,"  says 
Justice  Campbell,  "it  is  easy  to  find  the  general  course  of  the 
stream,  and  to  draw  lines  perpendicular  to  that  course  from  the 
terminal  shore  lines.  But  on  lakes  all  lines  from  the  shore  tend 
to  converge  in  some  central  part  of  the  lake,  and,  while  irregularity 
of  shape  prevents  drawing  them  to  a  common  center,  they  must  all, 
if  protracted,  cross  each  other  in  a  perplexing  way.  The  rule  adopted 
in  such  waters,  where  the  whole  surface  could  be  appropriated,  has 
always  been  to  divide  the  water  area  in  proportion  to  the  shore  front- 
age, and  never  to  attempt  any  division  by  lines  run  from  the  shore, 
except  over  such  parts  of  the  lake  as  are  substantially  adjacent  to 
the  shore.  In  some  cases,  by  a  fair  partition,  a  shore  owner  would, 
by  his  extent  of  shore  line,  obtain  a  share  beyond  the  center.  But 
it  seems  impossible,  if  the  whole  water  is  to  be  regarded  as  divided 
up,  to  reach  a  division  without  some  proceeding  in  the  nature  of  a 
partition,  which  will  fix  the  various  possessions":  Lincoln  v.  Davis, 
53  Mich.  375,  51  Am.  Eep.  116,  19  N.  W.  103;  to  the  same  effect,  see 
Jone»  V.  Lee,  77  Mich.  35,  43  N.  W.  855. 
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rv.    Apportionment  of  Accretion  to  Shores  of  Bay  or  Cove. 

"When  accretions  to  the  shore  of  a  cove  or  bay  are  to  be  appor- 
tioned among  the  adjacent  proprietors,  and  the  irregularity  or  cur- 
vature of  the  shore  is  such  that  lines  cannot  be  drawn  at  right  an- 
gles to  the  shore  to  accomplish  this,  the  whole  cove  or  bay  is  treated 
as  a  unit  of  the  shore  line  by  drawing  such  perpendicular  lines  from 
its  two  boundary  points  or  headlands  to  the  line  of  navigability,  and 
then  apportioning  the  whole  intervening  boundary  line  of  navigable 
water  to  the  whole  shore  line  of.  the  cove  between  such  headlands, 
and  by  drawing  straight  lines  from  the  two  termini  of  each  appor- 
tioned share  of  navigable  water  line  to  the  respective  termini  of  the 
corresponding  shore  line  pertaining  to  each  owner.  But  the  dominant 
rule  is,  that  each  must  have  his  due  proportion  of  the  line  bounding 
navigability  and  a  course  of  access  to  it  from  the  shore  exclusive 
of  every  other  owner,  and  that  all  rules  for  apportionment  or  di- 
version are  subject  to  such  modification  as  may  be  necessary  to  ac- 
complish this  result:  Northern  Pine  Land  Co.  v.  Bigelow,  84  Wis. 
157,  54  N.  W.  496,  21  L.  E.  A.  776;  Thomas  v.  Ashland  etc.  Ey. 
Co.,   122  Wis.   519,   106  Am.  St.  Eep.   1000,   100  N.  W.   993. 

The  rule  of  apportionment  has  also  been  stated  in  this  language: 
To  determine  the  rights  of  owners  of  lands  adjacent  to  a  bay  or 
other  navigable  water  in  the  lands  and  waters  lying  between  their 
line  and  the  line  of  navigable  waters,  or  any  new  line  in  the  bay 
in  front  of  the  lands  of  such  owners,  the  following  general  rules 
are  adopted:  1.  To  measure  the  whole  extent  of  the  ancient  bank 
or  line  of  the  cove  or  bay,  and  compute  how  many  rods,  yards  or 
feet  each  riparian  owner  upon  such  line  has;  2.  To  divide  the  newly 
formed  line  into  as  many  equal  portions  as  those  contained  in  the 
shore  line,  and  then  draw  straight  lines  from  the  point  at  which 
the  proprietors  respectively  bounded  on  the  old  to  the  points  thus 
determined  as  the  points  of  division  on  the  newly  formed  line:  Blod- 
gett  A.  Davis  Lumber  Co.  v.  Peters,  87  Mich.  498,  24  Am.  St.  Eep, 
175,  49  N.  W.  917. 

The  rule  has  also  been  stated  as  follows:  First,  determine  the  out- 
side boundaries  of  the  cove  or  headlands.  Eun  out  lines  from  these 
headlands  at  equal  angles  to  the  shore  to  the  line  of  navigable  waters. 
Between  these  headlands  draw  a  line  upon  the  general  course  of 
the  navigable  waters.  Then  apportion  this  line  of  navigable  water 
to  the  shore  line  in  the  same  proportion  that  the  navigable  water 
bears  to  the  shore  line:  Inhabitants  of  Deerfield  v.  Arms,  17  Pick. 
41,  28  Am.  Dec.  276;  South  Shore  Lumber  Co.  v.  C.  C.  Thompson 
Lumber  Co.,  94  Fed.  738,  37  C.  C.  A.  387.  See,  too,  Mulry  v.  Nor- 
ton, 100  N.  Y.  424,  53  Am.  Eep.  206,  3  N.  E.  581. 

In  case  of  shut-in  or  bottle-shaped  coves,  the  flats  or  accretions 
are  divided  among  the  riparian  proprietors  by  lines  drawn  from  their 
respective  lands  to  a  line  drawn  across  the  mouth  or  entrance  of 
the  cove,  so  as  to  give  each  proprietor  the  same  proportion  of  that 
line  at  he  has  of  the  line  bounding  the  cove:  Ashby  v.  Eastern  E. 
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E.  Co.,  5  Met.  368,  38  Am.  Dec.  426;  Eust  v.  Boston  M.  Corp.,  6 
Pick.  158;  Walker  v.  Boston  &  U.  E.  E.  Co.,  3  Cush.  1.  The  supreme 
court  of  Wisconsin  in  Thomas  v.  Ashland  etc.  Ey.  Co.,  122  Wis. 
519,  106  Am.  St.  Eep.  1000,  100  N.  W.  993,  declined  to  apply  this 
rule  to  the  facts  involved  in  that  case,  holding  that  it  should  be 
applied  only  in  cases  where  the  general  rule  could  not  be  equitably 
invoked. 

"The  ordinary  rule,"  to  quote  from  Wonson  v.  Wonson,  14  Allen, 
71,  "as  recognized  and  established  by  the  decisions  of  this  court, 
of  applying  the  general  principles  stated  at  the  beginning  of  this 
opinion  to  the  division  of  flats  in  a  cove,  is  to  take  the  whole 
length  of  the  upland  at  high-water  mark,  ascertain  each  owner's 
proportion,  and  give  him  the  same  proportion  on  the  low-water  line, 
and  in  the  same  order,  and  then  draw  the  side  lines  straight  from 
each  proprietor's  lines  at  high  water  to  his  corresponding  points  at 
low  water.  This  mode  of  division  is  usually  the  simplest  and  most 
convenient;  it  is  governed  by  the  natural  and  legal  lines  of  pro- 
prietorship; it  extends  from  the  inner  to  the  outer  limit  of  the  tract 
to  be  divided;  and  it  secures  to  each  estate  a  proportional  division 
of  the  flats  and  direct  access  to  the  sea.  It  is  essentially  the  same 
rule  by  which  accretions  by  alluvion  upon  the  bank  of  a  river  or 
lake  are  divided  among  the  riparian  proprietors.  The  court  has 
sometimes  been  induced  by  the  shape  of  the  shore  to  adopt  the 
base  line  of  the  cove,  instead  of  the  line  of  low  water,  as  the  line 
upon  which  to  fix  the  proportional  width  of  each  parcel  of  flats; 
but  in-  the  leading  instances  in  which  this  has  been  done  there  has 
been  no  natural  channel  or  other  depression  from  which  the  sea 
did  not  ebb  at  extreme  low  tide  within  the  base  line  of  the  cove, 
to  affect  the  division;  and  either  the  cove  was  deep  and  of  a  shape 
requiring  converging  lines  in  order  to  give  to  each  proprietor  ac- 
cess to  the  sea  and  a  due  share  of  the  flats,  in  which  case  each  pro- 
prietor has  been  held  entitled  to  a  width  on  the  base  line  propor- 
tional to  his  boundary  at  high-water  mark,  or  else  the  curve  of 
the  shore  line  was  so  shallow  that  a  base  line  drawn  from  headland 
to  headland  would  nearly  accord  with  the  general  course  of  the 
shore,  in  which  case  the  side  lines  of  each  parcel  of  flats  have  been 
extended  at  right  angles  with  base  line.  There  may  doubtless  be 
other  cases,  the  peculiar  circumstances  of  which  may  require  a  modi- 
fication of  or  a  departure  from  the  general  rule,  and  in  which  it 
may  even  be  necessary  that  each  parcel  of  flats,  after  passing  the 
mouth  or  narrowest  part  of  the  cove,  would  widen  and  spread,  in 
order  to  give  to  each  owner  his  due  proportion.  And  in  ascertain- 
ing the  length  of  the  line,  either  at  high-water  mark  or  at  low-water 
mark,  the  general  line  ought  to  be  taken,  and  not  the  actual  length 
of  the  line  if  it  happens  to  be  elongated  by  deep  indentations  or 
sharp  projections." 

"In  making  the  apportionment,"  said  the  supreme  court  of  Vir- 
ginia, "the  prime  object,  upon  plain  principles  of  justice,  should  be 
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to  give  to  each  proprietor  of  the  shore,  and  as  directly  in  his  front 
as  practicable,  a  parcel  of  the  land  upon  the  water  of  a  width  at 
its  outer  end  upon  the  line  of  navigability  proportioned  to  that 
which  it  has  at  the  inner  or  shore  end.  It  is  apparent,  upon  the 
most  cursory  reflection,  that  this  cannot  be  attained  by  a  fixed  rule 
of  extending  out  to  the  line  of  navigability  of  the  watercourse  the 
divisional  lines  between  the  proprietors  of  the  uplands  in  the  same 
direction  that  these  lines  reach  the  shore.  The  frequent  curvature 
which  generally  characterizes  the  form  of  the  shore  forbids  its  adop- 
tion as  a  rule  of  division.  It  would  answer  only  where  the  line  of  the 
shore  was  straight,  the  line  of  navigability  equal  in  length  and  parallel 
with  it,  and  the  divisional  lines  approached  the  shore  at  right  angles. 
Where  the  line  of  the  shore  curves,  either  inwardly  or  outwardly,  or  the 
divisional  lines  of  the  uplands  approach  the  shore  at  angles,  their  pro- 
jection in  the  same  direction  out  to  the  line  of  navigability  would  nec- 
essarily, and  unjustly,  cause  them  to  encroach  upon  the  riparian 
rights  of  the  several  coterminous  proijrietors  in  the  water  frontage, 
and  deprive  some  one  or  more  of  them  of  all  access  to  and  benefit  of 
the  navigable  part  of  the  watercourse. 

"A  just  rule  of  division  is  to  measure  the  length  of  the  shore,  and 
ascertain  the  portion  thereof  to  which  each  riparian  proprietor  is 
entitled;  next  measure  the  length  of  the  line  of  navigability,  and 
give  to  each  proprietor  the  same  proportion  of  it  that  he  is  entitled 
to  of  the  shore  line;  and  then  draw  straight  lines  from  the  points 
of  division  so  marked  for  each  proprietor  to  the  line  of  navigability 
to  the  extremities  of  his  lines  on  the  shore.  Each  proprietor  will  be 
entitled  to  the  portion  of  the  line  of  navigability  thus  apportioned 
to  him,  and  also  to  the  portion  of  the  flats  or  land  under  the  water 
within  the  lines  so  drawn  from  the  extremities  of  his  portion  of  the 
said  line  to  the  extremities  of  his  part  of  the  shore.  The  general 
rule  of  division  therefore  is,  as  the  whole  shore  line  is  to  the 
whole  line  of  navigability,  so  is  each  one's  share  of  the  shore  line 
to  each  one's  share  of  the  line  of  navigability.  The  lines  so  drawn 
will  be  parallel  or  diverge  or  converge  as  the  navigable  watei  line 
happens  to  be  equal  and  parallel  with,  or  is  longer  or  shorter  than, 
the  shore  line":     Groner  v.  Foster,  94  Va.  650,  27  S.  E.  493. 
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SPENCER  V.  STATE. 

[132  Wis.    509,  112  N.  W.  462.] 

CRIMINAL  LAW — Admission  of  Testimony  Given  at  Prelim- 
inary Examination. — Where  a  witness  who  testified  at  the  prelim- 
inary examination  of  a  person  accused  of  crime  thereafter  becomes 
permanently  incapacitated,  mentally  or  physically,  his  testimony  given 
at  the  examination  is  admissible  against  the  accused  on  the  trial,  (p. 
992.) 

CRIMINAL  LAW — ^Admission  of  Testimony  Given  at  Prelim- 
inary Examination. — The  examining  magistrate,  who  testifies  that  he 
took  down  and  incorporated  in  his  return  the  testimony  of  a  wit- 
ness who  has  since  become  permanently  incapacitated  mentally  or 
physically,  may  state  at  the  trial  of  the  accused  what  the  testimony 
was,  using  the  return  to  refresh  his  memory,     (p.  993.) 

WITNESS. — The  Cross-examination  of  a  Witness  by  the  de- 
fendant as  to  certain  occurrences  is  properly  disallowed  when  the 
direct  testimony  of  the  witness  concerning  such  occurrences  has 
been  stricken  out  on  motion  of  the  defendant,     (p.  993.) 

WITNESS — Testimony  to  Support  Character. — When  a  wit- 
ness is  called  to  support  the  reputation  of  another  witness,  it  is  not 
necessary  that  he  should  have  heard  that  reputation  in  the  commu- 
nity discussed,     (p.  993.) 

INSTRUCTIONS. — The  Refusal  to  Give  an  Instruction  is  not 
error  if  the  principle  therein  contained  is  covered  by  another  instruc- 
tion which  is  given,     (p.  995.) 

CRIMINAL  LAW — Nonsupport  of  Wife. — If  a  husband  knows 
that  his  ^ife  's  funds  are  entirely  inadequate  to  provide  for  her 
wants,  and  that  she  has  applied  for  aid  to  the  town  as  a  pauper,  and 
if  he  has  refused  to  provide  for  her  when  requested,  it  is  proper  to 
refuse  an  instruction  that  if  he  has  never  been  informed  that  her 
means  were  exhausted,  his  refusal  to  render  her  support  was  not 
unreasonable,  and  that  he  should  be  found  not  guilty  of  abandoning 
and  neglecting  to  support  her.     (p.  996.) 

CRIMINAL  LAW — Nonsupport  of  Wife.— If  husband  and  wife 
live  separately  by  consent,  and  she  becomes  destitute  to  his  knowl- 
edge, and  thereafter  he,  though  of  sufficient  ability,  refuses  to  pro- 
vide for  her  or  go  near  her,  or  make  any  arrangements  for  her  sup- 
port in  any  way,  he  has  just  as  effectively  abandoned  her  as  though 
he  had  departed  from  the  state  leaving  her  destitute,     (pp.  996,  997.) 

CRIMINAL  LAW — Cruel  Punishment — Bread  and  Water  Diet. 
A  statute  providing  that,  upon  conviction  for  abandoning  his  wife, 
a  man  shall  be  punished  by  not  exceeding  one  year's  imprisonment 
in  the  state  prison,  or  in  the  county  jail  not  more  than  six  months 
nor  less  than  fifteen  days,  ten  days  of  which  imprisonment  in  the 
county  jail  may,  in  the  discretion  of  the  court,  be  upon  a  diet  of 
bread  and  water  only,  is  not  unconstitutional  as  inflicting  cruel  and 
unusual  punishment,     (p.  997.) 

Perry  Niskern  and  Thompson,  Thompson  &  Pinkerton,  for 
the  plaintiff  in  error. 

Frank  L.  Gilbert,  attorney  general,  A.  C.  Titus,  assistant  at- 
torney general,  and  Philip  Lehner,  for  the  defendant  in  error. 
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611  WINSLOW,  J.  The  plaintiff  in  error  (hereinafter 
called  the  defendant)  was  convicted  of  willfully  abandoning 
and  neglecting  to  support  his  wife,  and  brings  his  writ  of  error 
to  reverse  the  judgment.  The  questions  raised  pertain  to  rul- 
ings upon  the  admission  of  evidence  and  upon  instructions 
given  or  refused,  and  will  be  briefly  considered. 

1.  The  defendant's  wife  was  very  ill,  suffering  with  rheu- 
matoid arthritis  and  consumption,  with  no  hope  of  recovery, 
and  was  unable  to  appear  in  court  at  the  time  of  the  trial, 
and  upon  this  fact  being  made  to  appear  the  court,  against 
objection,  allowed  the  officer  before  whom  the  preliminary 
examination  was  held  to  give  in  detail  her  testimony  as 
given  by  her  on  such  examination.  This  ruling  is  challenged 
as  fatal  error. 

Our  constitution  guarantees  to  the  accused  in  all  criminal 
prosecutions  the  right  **to  meet  the  witnesses  face  to  face": 
Const.,  art.  1,  sec.  7.  This  right  has  always  been  deemed  one 
of  the  most  sacred  and  valuable  safeguards  of  the  citizen.  It 
protects  him  against  the  peril  of  conviction  by  means  of  ex 
parte  testimony  or  affidavits  given  in  his  absence  or  when 
he  had  not  the  right  of  cross-examination.  It  should  not  be 
infringed  except  upon  the  gravest  necessity  and  in  order  to 
prevent  miscarriage  of  justice.  Notwithstanding  this  pro- 
vision it  has  been  quite  universally  recognized  that  dying 
declarations  of  a  person  claimed  to  have  been  murdered  re- 
lating ^^^  to  the  circumstances  of  the  death  may  be  intro- 
duced on  the  trial  of  the  alleged  murderer :  Miller  v.  State,  25 
Wis.  384;  Hughes  v.  State,  109  Wis.  397,  85  N.  W.  333. 
It  has  also  been  held  with  substantial  uniformity  that  the 
testimony  of  a  deceased  witness  given  upon  a  former  trial 
of  the  case  or  upon  the  preliminary  examination  may  be  ad- 
mitted: Jackson  v.  State,  81  Wis.  127,  51  N.  W.  89. 

These  apparent  exceptions  are  justified  on  the  ground  that 
they  were  well  recognized  at  the  time  of  the  adoption  of  our 
constitution,  and  that  the  constitution  does  not  grant  the 
right  of  trial  by  jury,  but  simply  secures  the  right  as  it  ex- 
isted of  old.  The  text-books  quite  generally  state  broadly 
that  the  evidence  of  a  witness  given  at  a  former  trial  or  ex- 
amination between  the  same  parties  may  be  introduced  if 
the  witness  has  since  died,  become  insane  or  sick  and  hence 
unable  to  testify,  is  out  of  the  jurisdiction,  or  has  been  kept 
away  from  the  trial  by  the  opposite  party:  1  Greenleaf  on 
Evidence,  sec.  163;  Gooley  on  Constitutional  Limitations,  7th 
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ed.,  451 ;  2  Wigmore  on  Evidence,  sees.  1401-1409.  So  far  as 
civil  actions  are  concerned,  this  is  probably  a  sufficiently  ac- 
curate statement  of  the  general  rule.  As  to  criminal  prosecu- 
tions, however,  the  authorities  do  not  justify  such  a  broad 
statement,  except  where  the  witness  has  died  or  has  been  kept 
away  from  the  trial  by  the  opposite  party.  In  these  cases 
the  authorities  are  very  numerous  and  practically  uniform 
that  the  testimony  may  be  received:  "Wharton  on  Criminal 
Evidence,  9th  ed.,  sec.  227,  and  authorities  cited  in  note  4;. 
Chamberlayne's  Best  on  Evidence,  Int.  ed.,  sec,  496,  p.  448; 
Mattox  V.  United  States,  156  U.  S.  237,  15  Sup.  Ct.  Eep.  337,. 
39  L.  ed.  409. 

In  the  case  of  illness  or  insanity  or  other  physical  or  men- 
tal disability  there  has  been  considerable  contrariety  of  opin- 
ion. Our  examination  of  the  authorities  brings  us  to  the 
conclusion  that  the  English  rule  in  criminal  cases  was  that 
mere  temporary  illness  or  disability  of  the  witness,  where 
there  was  prospect  of  recovery,  was  not  sufficient  to  justify 
***  the  reception  of  the  former  testimony,  but  that  it  must 
appear  that  the  witness  was  in  such  a  state,  either  mentally  or 
physically,  or  both,  that  in  all  reasonable  probability  he 
would  never  be  able  to  attend  the  trial.  When  this  fact  sat- 
isfactorily appeared  it  was  considered  that  the  situation  was 
practically  the  same  as  if  the  witness  were  dead :  1  Roscoe  on 
Criminal  Evidence,  8th  Am.  ed.,  104,  105;  Rex  v.  Hogg 
(1833),  6  Car.  &  P.  176;  Regina  v.  Wilshaw  (1841),  Car.  & 
M.  145 ;  Regina  v.  Marshall,  Car.  &  M.  147 ;  Marler  v.  State,  67 
Ala.  55,  42  Am.  Rep.  95;  McLain  v.  Commonwealth,  99  Pa. 
86. 

There  is  much  reason  in  this  rule.  The  accused  has  met 
the  witness  face  to  face.  lie  has  had  the  opportunity  to 
cross-examine.  The  witness  is  to  all  intents  and  purposes 
dead.  Why  should  not  the  evidence  already  given  be  ad- 
mitted for  the  same  reason  that  it  would  be  admitted  if  the 
witness  were  in  fact  physically  dead?  We  see  no  logical 
ground  of  distinction.  It  is  true  that  there  is  a  remote  pos- 
sibility that  the  court  may  be  imposed  upon  by  a  feigned  ill- 
ness, but,  on  the  other  hand,  there  is  far  more  danger  that 
justice  may  miscarry  or  fail  entirely  if  the  testimony  be  ex- 
cluded. The  evidence  of  the  sick  or  insane  witness  may  be 
absolutely  essential  to  conviction,  and  he  may  linger  along 
for  years  until  other  essential  evidence  has  disappeared  and 
thus  a  serious  crime  may  go  unpunished.     We  are  aware  that 
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there  are  authorities  to  the  contrary  of  this  view.  It  was  said 
in  an  early  case  in  Virginia  (Finn  v.  Commonwealth,  5  Rand. 
701)  that  even  the  death  of  the  witness  would  not  justify  the 
reception  of  the  former  evidence  in  a  criminal  case,  and  this 
remark  was  cited  in  People  v.  Newman,  5  Hill,  295 ;  but  the 
remark  was  obiter  and  has  long  since  been  disapproved  by 
the  great  current  of  authority  everywhere.  In  State  v. 
Staples,  47  N.  H.  113,  90  Am.  Dec.  565,  it  was  held  that  the 
evidence  of  a  witness  given  on  a  previous  trial  who  was  sick 
at  the  time  of  the  last  trial  could  not  be  received,  and  it  was 
said  that  in  no  case  was  such  evidence  admissible  unless  thb 
witness  were  shown  to  be  dead.  ^^*  In  a  subsequent  civil 
case,  however,  it  was  said  that  this  limitation  was  unfounded, 
and  the  evidence  of  a  witness  on  a  former  trial  who  had  sub- 
sequently become  insane  was  received:  Whitaker  v.  Marsh, 
62  N.  H.  477.  In  Commonwealth  v.  McKenna,  158  Mass. 
207,  33  N.  E.  389,  the  former  evidence  of  a  sick  witness  was 
excluded,  and  it  was  said  that  in  that  state  the  practice  was 
to  confine  such  testimony  to  cases  where  the  witness  had  died. 
No  discussion  of  the  authorities,  however,  was  had  in  that 
case.  In  United  States  v.  Angell,  11  Fed.  34,  it  was  held, 
citing  the  Virginia  and  New  York  cases  above  named,  that 
in  criminal  cases,  if  the  witness  is  living,  he  must  be  pro- 
duced though  beyond  the  jurisdiction  of  the  court,  and  that 
no  case  had  been  found  to  the  contrary.  The  examination 
of  the  authorities  made  in  that  case  was  evidently  not  com- 
plete. In  Cline  v.  State,  36  Tex.  Cr.  Rep.  320,  61  Am.  St. 
Rep.  850,  36  S.  W.  1099,  37  S.  W.  722,  it  was  squarely  held 
(overruling  previous  cases)  that  the  evidence  of  a  witness  on 
the  examining  trial  could  not  be  received  on  the  trial  of  the 
action,  though  the  witness  had  died  in  the  meantime,  because 
it  violated  the  constitutional  right  of  confronting  the  wit- 
nesses. This  case  stands  practically  alone  among  recent  de- 
cisions, and  a  very  learned  and  complete  dissenting  opinion 
quite  fully  demonstrates  its  unsoundness  both  historically  and 
philosophically. 

In  this  state  it  is  established  by  the  decision  in  Jackson 
V.  State,  81  Wis.  127,  51  N.  W.  89,  that  such  evidence  is  ad- 
missible when  the  witness  is  dead  because  it  was  admissible 
under  the  common  law  at  the  time  of  the  adoption  of  our 
constitution,  and  the  constitution  simply  preserved  the  rights 
then  existing.  We  are  convinced  that  that  same  rule  applied 
at  common  law  to  the  evidence  of  a  witness  who  had  become 
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permanently  insane  or  incapacitated  mentally  or  physically, 
and  hence  that  such  evidence  is  not  to  be  rejected  by  reason 
of  the  constitutional  provision.  We  express  no  opinion  as 
to  the  effect  of  absence  of  the  witness*  from  the  jurisdiction 
*'*^  of  the  court  when  such  absence  is  not  procured  by  the  de- 
fendant. 

But  it  is  said  that  the  examining  magistrate  did  not  give 
the  testimony  of  the  sick  witness  from  his  recollection,  but 
that  his  minutes  of  the  testimony  were  allowed  to  be  read 
in  evidence,  contrary  to  the  rule  laid  down  in  Zitske  v.  Gold- 
berg, 38  Wis.  216.  The  record  does  not  substantiate  this 
contention.  It  shows  that  the  magistrate  was  put  on  the 
stand  and  testified  that  he  took  down  the  testimony  fully  and 
accurately,  and  that  the  same  was  incorporated  in  the  return ; 
that  by  using  the  return  he  could  state  what  the  witness  tes- 
tified to;  and  he  then  proceeded  to  state  what  her  testimony 
was,  using  the  return  to  refresh  his  recollection.  This  was 
proper  within  the  rule  of  the  Goldberg  case. 

It  is  further  insisted  that  the  defendant  was  denied  the 
right  of  cross-examination,  and  that  hence  the  testimony 
should  not  have  been  received.  It  appears  that,  after  cross- 
examining  at  some  length,  the  defendant's  counsel  asked 
several  questions  as  to  occurrences  prior  to  January,  1900, 
and  that  objections  to  these  questions  were  sustained  by  the 
magistrate.  As  the  direct  evidence  of  the  witness  concern- 
ing occurrences  prior  to  January,  1900,  had  been  stricken 
out  on  defendant's  motion,  and  as  the  witness  had  not  there- 
after testified  to  any  fact  occurring  prior  to  January,  1900, 
or  any  other  fact  to  which  these  alleged  occurrences  bore  any 
legitimate  relation,  the  rulings  were  strictly  proper, 

2.  The  defendant  was  sworn  as  a  witness  in  his  own  be- 
half, and  the  state  upon  rebuttal  called  witnesses  impeaching 
his  reputation  for  truth  and  veracity.  Thereupon  the  de- 
fendant called  witnesses  to  sustain  his  reputation  for  truth, 
one  of  whom  testified  that  he  had  lived  at  Berlin  (where  the 
defendant  did  business)  for  many  j^ears  and  had  known  de- 
fendant for  fifteen  years.  He  was  then  asked  if  he  knew 
what  defendant's  reputation  in  that  community  was  for 
truth  and  veracity,  and  answered:  "I  never  heard  the  ques- 
tion ***•  discussed  one  way  or  the  other."  This  answer  was 
stricken  out  on  motion  of  the  state,  and  the  defendant  ex- 
cepted. 

Am.  St.  Eep.,  Vol.  122—63 
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We  cannot  approve  this  ruling.  WTien  a  witness  is  called 
to  support  a  man's  character  for  truth  and  veracity  it  is  not 
necessary  that  he  should  have  heard  that  character  discussed. 
If  so,  the  most  upright  man  in  the  community  might  be  un- 
able to  bring  witnesses  to  support  his  veracity.  It  is  said  by 
Mr.  Jones  in  his  work  on  Evidence  (volume  3,  section  868)  that 
"  it  is  not  a  necessary  condition  that  he  should  have  heard  the 
reputation  of  the  witness  discussed  or  called  in  question, 
since  it  is  to  be  presumed  that  those  who  are  well  acquainted 
with  the  witness  and  his  associates  would  have  heard  of  the 
fact  if  his  reputation  for  truth  and  veracity  was  often  as- 
sailed or  called  into  question."  This  proposition  is  well  sus- 
tained by  authority  and  reason.  However,  we  are  not  dis- 
posed to  reverse  the  judgment  because  of  this  erroneous  rul- 
ing. There  is  so  little  of  really  material  dispute  between  the 
defendant's  version  of  the  vital  facts  in  the  case  and  the 
state's  claim  that  the  question  of  the  defendant's  truth  and 
veracity  was  of  little  moment. 

The  facts  admitted  by  the  defendant  himself  or  shown  by 
undisputed  evidence  may  be  briefly  stated  as  follows :  The  de- 
fendant and  complaining  witness  were  married  in  1888  and 
lived  together  with  some  intervals  of  separation  until  Janu- 
ary, 1900,  but  not  very  happily.  At  the  last-named  date 
they  were  living  with  defendant's  mother  on  a  small  farm 
near  Berlin.  The  complaining  witness  was  sick  at  the  time, 
and  by  consent  she  went  to  live  with  two  sisters  living  on  a 
small  farm  near  by,  in  which  farm  she  had  a  small  undivided 
interest.  She  took  with  her  four  hundred  dollars  in  money 
of  her  own  and  defendant's  note  for  thirty-two  dollars.  The 
defendant  visited  her  quite  frequently,  and  in  the  summer 
of  ]  900  took  her  on  a  trip  to  Green  Lake  for  ten  days.  She 
returned  to  her  sisters  after  this  trip,  and  there  was  talk  at 
times  of  her  returning  to  live  '**''  with  defendant,  at  which 
times  defendant  said  to  her  that,  if  she  would  take  her  in- 
terest out  of  the  farm  on  which  her  sisters  lived  or  leave 
it  there  and  get  rent  for  it,  defendant  would  provide  a  home 
for  her.  She,  however,  did  not  return.  Defendant  con- 
tributed a  few  insignificant  sums  to  her  support  and  paid 
the  note  and  visited  her  occasionally.  Her  means,  including 
her  interest  in  the  land,  became  exhausted  as  early  as  1904, 
and  thereafter  her  sisters  and  half-brother  supported  her. 
She  became  sick  and  practically  bedridden  in  1903,  and  has 
since  remained  in  that  condition,  but  growing  worse.     De- 
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fendant  made  no  inquiries  as  to  her  financial  condition,  and 
was  not  informed  of  the  exhaustion  of  her  means  nor  asked 
to  support  her.  He  had  some  property  at  the  time  of  the 
separation,  which  had  been  deeded  away,  but  he  had  a  busi- 
ness and  a  home  with  his  mother,  and  at  all  times  was  able- 
bodied  and  felt  able  to  support  her.  In  April,  1906,  she 
made  application  to  the  town  authorities  for  support  as  a 
pauper,  and  the  town  chairman  informed  the  defendant  of 
this  fact  immediately  afterward,  to  which  defendant  replied 
that  he  would  not  do  a  thing  for  her.  He  made  the  same 
reply  to  the  district  attorney  on  May  3d,  and  this  prosecution 
was  commenced  on  May  11th,  charging  that  the  abandonment 
and  neglect  to  support  took  place  on  INIay  3d.  This  statement 
of  the  facts,  which  are  either  shown  by  the  defendant's  own 
testimony  or  are  not  disputed  by  him,  enables  us  to  consider 
the  errors  claimed  to  have  been  made  in  the  charge  or  in  the 
rulings  upon  instructions  requested. 

3.  The  defendant  requested  the  giving  of  the  following  in- 
struction, which  was  refused:  "Even  though  you  find  from 
the  evidence  that  in  January,  1900,  the  defendant's  wife 
left  her  home  where  she  was  living  with  the  defendant,  with 
defendant's  consent  at  that  time  given,  yet  if  you  find  that 
thereafter  defendant  asked  her  to  return  to  his  home  and 
she  refused  to  do  so,  then  in  such  case  defendant  would  be 
no  longer  obliged  to  support  her,  and  his  refusal  to  do  so 
would  be  with  reason." 

^^^  The  court  charged,  however,  on  this  general  subject  as 
follows:  "It  is  the  reciprocal  duty  of  the  wife  to  live  with  the 
husband  on  his  providing,  or  offering  to  provide,  a  suitable 
home  and  suitable  support  for  her.  She  may  not,  on  his  so 
offering,  refuse  to  live  with  him  in  such  home  and  still  look 
to  him  for  support,  and  if  she  does  so  refuse  he  is  then  under 
no  legal  obligation  to  provide  for  her." 

This  instruction  covered  the  principle  stated  in  the  re- 
quested instruction,  and  hence  there  was  no  error  in  the  re- 
fusal. 

4.  The  following  requested  instruction  was  also  refused: 
"If  you  find  from  the  evidence  that  at  the  time  defendant's 
wife  went  from  defendant's  home  in  January,  1900,  she  had 
and  took  with  her  separate  property  of  her  own  amounting 
to  the  sum  of  four  hundred  dollars,  and  was  then  the  owner 
of  some  real  estate,  and  that  defendant  was  informed  by  her 
soon  after  January,  1900,  that  she  was  paying  her  own  ex- 
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penses  while  staying  at  her  sisters',  and  that  thereafter  she 
did  pay  her  own  expenses,  and  defendant  was  never  informed, 
before  commencement  of  this  prosecution,  that  her  means 
were  exhausted,  nor  informed  of  her  sale  of  her  real  estate 
for  her  support,  then  in  such  case  refusal  of  defendant  to 
support  his  wife  would  be  reasonable,  and  would  not  be  an 
unreasonable  refusal,  and  you  should  find  the  defendant  not 
guilty." 

We  think  this  request  was  properly  refused  for  at  least  two 
reasons.  The  defendant  knew  that  his  wife  took  but  a  small 
sum  of  money  with  her  when  she  went  to  her  sisters,  and 
that  this  sum  was  entirely  inadequate  to  properly  provide  for 
her  wants  for  six  years  in  her  feeble  condition.  It  seems  ab- 
surd, therefore,  even  to  intimate  to  the  jury  that  the  defend- 
ant might  not  have  known  that  her  means  were  exhausted; 
but,  further  than  this,  it  stands  admitted  that  he  knew  in 
April  that  she  had  applied  for  aid  to  the  town  as  a  pauper, 
and  when  requested  to  provide  for  her  profanely  refused  to 
do  so.  This  was  certainly  pretty  clear  information  that  she 
^^^  claimed  to  be  destitute  and  at  least  imposed  on  him  the 
duty  of  ascertaining  what  the  facts  were.  He  could  not 
thereafter  urge  that  he  believed  in  good  faith  that  she  still 
had  sufficient  means  for  her  support. 

5.  The  court  charged  the  jury  as  follows :  "  A  husband  is 
not  absolved  from  his  liability  to  support  his  wife,  however, 
from  the  mere  fact  that  she  is  living  separate  from  him,  if 
she  is  living  apart  from  him  by  his  procurement  or  with  his 
consent,  or  in  accordance  with  his  request  or  wishes  or  other- 
wise without  being  herself  at  fault.  The  obligation  and  duty 
to  support  still  rests  upon  him.  And  if  a  wife,  being  thus 
apart  from  her  husband,  becomes  destitute,  and  her  husband, 
being  aware  of  her  destitute  condition,  willfully  remains  away 
from  her,  leaving  her  in  such  condition,  this  is  an  abandon- 
ment by  the  husband  within  the  meaning  of  the  law.  * ' 

This  instruction  is  said  to  be  erroneous  because  it  con- 
fuses the  two  crimes  covered  by  the  information  and  the 
statute,  namely,  willful  abandonment  and  unreasonably  neg- 
lecting to  support,  being  of  sufficient  ability.  It  is  argued 
that,  while  such  circumstances  might  constitute  neglect  to 
support  if  the  husband  were  of  sufficient  ability,  they  cannot 
constitute  abandonment.  We  regard  the  argument  as  fal- 
lacious. There  may^  doubtless,  be  such  a  thing  as  what  may 
be  called  *  *  constructive  abandonment. ' '    If  husband  and  wife 
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live  separately  by  consent,  and  the  wife  becomes  destitute  to 
the  husband's  knowledge,  and  he  thereafter,  though  of  suffi- 
cient ability,  refuses  to  provide  for  her  or  go  near  her  or 
make  any  arrangements  for  her  support  in  any  way,  either  at 
his  own  home  or  elsewhere,  he  has  just  as  effectively  aban- 
doned her  as  though  he  had  departed  from  the  state  leaving 
her  in  a  destitute  condition.  This  is  really  what  the  instruc- 
tion means.  It  is  true  that  to  be  entirely  accurate  it  should 
have  included,  as  a  part  of"  the  basis  for  the  finding  of  aban- 
donment, that  the  husband  bad  the  means  or  ability  to  pro- 
vide a  home,  but  as  it  appeared  in  this  case  that  the  husband 
°^**  had  a  home  and  was  in  fact  of  sufficient  ability  to  provide 
for  his  wife,  the  omission  is  not  in  any  respect  prejudicial. 

6.  It  is  argued  that  the  statute  is  unconstitutional  because 
it  provides  a  cruel  and  unusual  punishment.  The  statute 
provides  that  upon  conviction  the  defendant  shall  be  pun- 
ished by  not  exceeding  one  year's  imprisonment  in  the  state 
prison,  or  in  the  county  jail  not  more  than  six  months  nor 
less  than  fifteen  days,  ten  days  of  which  imprisonment  in 
the  county  jail  may,  in  the  discretion  of  the  court,  be  upon 
a  diet  of  bread  and  water  only.  The  bread-and-water  clause 
of  the  punishment  is  attacked  as  cruel  and  unusual.  As 
matter  of  fact  the  defendant  was  sentenced  to  imprisonment 
in  the  state  prison,  and  it  cannot  well  be  claimed  that,  be- 
cause the  statute  authorizes  the  infliction  of  either  of  two 
punishments,  one  of  which  is  objectionable,  the  whole  statute 
is  thereby  made  void.  We  are  of  opinion,  however,  that  the 
clause  in  question  may  well  be  justified  as  providing  an  ap- 
propriate punishment  for  an  aggravated  case  of  abandon- 
ment or  failure  to  support. 

By  the  COURT.    Judgment  affirmed. 


The  Admissibility,  in  a  Criminal  Trial,  of  the  testimony  of  an  absent 
witness,  which  testimony  was  given  at  the  preliminary  examination 
of  the  accused  or  at  his  former  trial,  is  discussed  in  the  notes  to 
Cline  V.  State,  61  Am.  St.  Rep.  886;  Atchison  etc.  B.  E.  Co.  v.  Os- 
born,  91  Am.  St.  Eep.  192. 

As  to  Evidence  of  the  Good  Character  of  a  person  on  trial  for  a 
criminal  offense  for  the  purpose  of  creating  a  doubt  of  Mb  guilt,  see 
the  note  to  People  v.  Bonier,  103  Am.  St.  Bep.  888. 
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STATE  V.  NORCROSS. 

[132  Wis.  534,  112  N.  W.  40.] 

JUDICIAL  NOTICE— Navigability  of  Stream.— Where  a  com- 
plaint alleging  the  navigability  of  a  stream  for  some  purposes  is 
demurred  to,  the  court  will  not  take  judicial  notice  that  it  is  not 
so  navigable  and  preclude  the  introduction  of  evidence  on  that  ques- 
tion,    (pp.  1002,  1003.) 

QUO  WARRANTO— Nature  of  Proceeding.— Quo  warranto  is 
a  civil  action  to  redress  a  public  wrong  and  enforce  a  public  right, 
(p.  1004.) 

PLEADING. — ^A  Complaint  that  States  a  Good  Cause  of  Action 
for  some  relief,  though  less  than  demanded,  is  good  on  demurrer,  (p. 
1006.) 

QUO  WARRANTO— What  is  a  Franchise.— Authority  granted 
by  the  legislature  to  build  a  dam  across  a  river  upon  land  owned  by 
the  grantees,  and  to  use,  or  sell  the  right  to  use,  the  water  of  the 
stream  for  power,  is  a  franchise  within  the  law  of  quo  warranto,  (p. 

looe.) 

LIMITATION  OF  ACTIONS. — To  Sustain  a  Demurrer  on  the 
ground  that  the  cause  of  action  stated  in  the  complaint  is  barred  by 
the  statute  of  limitations,  the  whole  right  of  action  must  appear 
barred,     (p.  1006.) 

QUO  WARRANTO — Abuses  of  Franchises  to  Maintain  Dam. — 
A  complaint  in  quo  warranto  alleging  that  the  successor  of  the  gran- 
tees authorized  by  legislative  act  to  maintain  a  dam  in  a  river  to 
generate  power  is  maintaining  the  dam  in  violation  of  the  conditions 
and  limitations  prescribed  in  the  grant,  and  asserts  his  right  to  do 
so,  and  prayin^^  that  the  whole  franchise  be  forfeited  because  he  has 
no  right  to  exercise,  states  a  cause  of  action,  at  least  for  the  pur- 
pose of  ousting  him  from  the  exercise  of  such  liberty  or  franchise  so 
wrongfully  claimed,     (p.  1007.) 

Frank  L.  Gilbert,  attorney  general,  and  Bird,  Gilman  & 
Hobbins,  for  the  appellant. 

Ruger  &  Ruger  and  J.  V.  Noreross,  for  the  respondent. 

688  TIMLIN,  J.  The  complaint  avers  that  the  action  is 
brought  by  the  attorney  general  under  the  provisions  of  sec- 
tion .3466,  Statutes  of  1898;  that  Rock  river  is  a  navigable 
stream  rising  in  or  near  Fond  du  Lac  county,  in  this  state, 
thence  flowing  in  a  southerly  direction  through  the  counties  of 
Dodge,  Jefferson,  and  Rock  in  this  state,  and  thence  into  the 
Mississippi  river,  and  that  in  the  southerly  part  of  Jefferson 
county  is  Lake  Koshkonong,  which  has  an  extreme  length  of 
about  seven  miles  and  an  extreme  width  of  about  four  miles. 
Rock  '**®  river  flows  through  said  lake,  which  is  in  fact  a 
widening  of  Rock  river  and  is  navigable.  Both  Rock  river 
and    Lake   KoshkonOng    had  been  meandered  and  returned 
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as  navigable  by  the  United  States  surveyors  before  the  state 
was  organized,  and  the  river  is  declared  navigable  by  statute 
of  this  state  up  as  far  as  township  14  in  range  15  in  this  state, 
and  was  at  the  time  of  the  organization  of  the  state  govern- 
ment, ever  since  has  been,  and  now  is  navigable  in  fact  for 
the  floating  of  logs,  lumber,  timber,  rafts  and  small  water 
craft. 

There  is  pleaded  an  act  of  the  legislative  assembly  of  the 
territory  of  Wisconsin  approved  April  7,  1843,  authorizing 
Clouden  Stoughton  and  Luke  Stoughton  to  build  and  main- 
tain a  dam  across  this  river  upon  any  land  they  might  own 
in  sections  16  or  21,  township  4  of  range  12,  if  thereunto 
-duly  authorized  by  competent  authority,  and  to  use  the  water 
for  propelling  any  kind  of  machinery,  and  to  sell  or  lease  the 
right  to  use  the  water.  Certain  requirements  of  the  act  last 
mentioned  are  set  forth,  and  are  substantially  that  said 
grantees  should  not  raise  the  dam  more  than  four  feet  above 
the  ordinary  height  of  water,  should  construct  therein  a  suit- 
able lock  one  hundred  and  twenty  feet  between  gates  and 
twenty-four  feet  wide  for  the  passage  of  boats,  barges,  etc., 
the  lock  to  be  in  readiness  at  the  time  of  completion  of  the 
dam.  The  grantees  were  to  attend  without  charge  to  the  pas- 
sage of  boats,  barges,  etc.,  through  said  lock,  and  they  were 
also  required  to  construct  a  slide  or  chute  for  the  passage  of 
rafts  over  the  dam  and  to  permit  the  ascent  and  descent  of 
fish.  The  construction  of  the  dam,  lock,  slide  and  chute  was 
required  to  be  commenced  within  one  year  and  completed 
within  three  years.  There  were  also  other  provisions  relating 
to  the  overflowing  of  lands  and  a  reserved  right  of  repeal. 

An  act  of  the  legislature  of  Wisconsin,  approved  March 
15,  1851,  is  then  pleaded.  It  is  averred  this  act  authorized 
the  same  persons  to  build  this  dam  and  repealed  in  part  and 
modified  the  former  act  of  the  territorial  legislature,  and 
**^®  contained  the  following  requirements  or  conditions,  name- 
ly :  The  dam  should  not  be  raised  more  than  six  feet  above  the 
ordinary  height  of  water;  as  soon  as  Rock  river  should  be 
improved  and  rendered  navigable  to  said  dam,  the  grantees 
should  construct  a  lock  one  hundred  and  twenty  feet  between 
gates  and  twenty-four  feet  wide  for  the  passage  of  boats, 
barges,  etc.,  and  attend  the  same  free  of  charge.  This  act  de- 
clared it  was  not  to  be  construed  to  authorize  the  flowing  of 
lands  owned  by  other  persons  without  the  consent  of  the  lat- 
ter, nor  the  raising  of  the  water  of  the  river  or  lake  to  the  in- 
jury of  mills  then  erected  above  the  dam,  nor  so  as  to  affect 
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the  rights  of  anyone  who  might  have  commenced,  or  be  in- 
terested in,  the  improvement  of  any  water  power.  It  is  fur- 
ther averred  that  after  March  15,  1851,  Clouden  Stoughton 
and  Luke  Stoughton  commenced  the  erection  of  the  dam  and 
continued  until  its  completion  and  maintained  it  ever  since, 
but  its  capacity  to  hold,  raise  and  set  back  water  has  been 
increased  from  time  to  time,  and  it  is  known  as  the  Indian 
Ford  dam. 

The  complaint  avers  that  the  dam  has  been  raised  and  is 
now  more  than  six  feet  above  the  ordinary  height  of  water  in 
said  stream;  that  no  slide  or  chute  was  ever  constructed  or 
commenced;  that  up  to  about  March,  1898,  there  were  eight 
gates  in  the  dam,  each  about  five  feet  long  and  five  feet  high, 
so  constructed  as  to  be  easily  opened  and  closed,  and  by  means 
thereof  the  height  of  water  in  the  river  could  be  regulated; 
and  that  up  to  about  the  spring  of  1898  the  height  of  water 
was  so  regulated,  but  that  these  gates  were  permanently  closed 
in  March,  1898,  and  since  that  time,  and  apparently  by  rea- 
son of  such  closing,  large  tracts  of  land  adjacent  to  said  lake 
were  overflowed,  made  marshy,  inaccessible,  and  practically 
useless.  About  or  just  prior  to  the  year  1900  the  owners  of 
the  dam  caused  the  spaces  formerly  occupied  by  such  gates 
to  be  permanently  closed,  describing  how,  and  narrowed  the 
dam  by  abutments  so  that  since  the  year  1900  the  waters  of 
the  river  and  lake  have  been  caused  to  overflow  upon  five  thou- 
sand or  '^^^  six  thousand  acres  of  valuable  farming  land 
rendering  it  largely  useless,  causing  some  of  the  owners  to 
abandon  the  same,  depositing  thereon  large  amounts  of  filth 
which  contaminated  the  atmosphere  and  endangered  the 
health  of  a  large  number  of  people,  flooding  the  cellars  of 
houses  in  the  city  of  Fort  Atkinson  and  affecting  the  health 
of  the  occupants,  damaging  and  rendering  impassable  many 
highways,  and  overflowing  the  lands  of  others  without  their 
consent,  causing  damage,  which  is  described.  In  short,  the 
complaint  contains  averments  in  this  particular  showing,  if 
true,  the  creation  and  maintenance  of  a  public  nuisance. 

It  is  averred  that  many  of  the  residents  along  said  lake 
and  river  are  the  owners  of  water  craft  and  desire  to  navigate 
the  river  below  the  dam,  but  by  reason  of  the  acts  aforesaid 
are  unable  to  do  so,  while  others,  resident  taxpayers,  desire 
to  catch  fish  in  said  stream  and  lake,  but  by  reason  of  the 
maintenance  of  the  dam  in  its  condition  the  fish  are  unable 
to  pass  through  or  over  said  dam. 
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It  is  then  averred  that  the  defendant  Pliny  Norcross  is 
the  owner  of  the  dam,  owner  and  possessor  of  the  franchise 
rights  and  privileges  aforesaid  granted  by  the  state  to 
Clouden  Stoughton  and  Luke  Stoughton,  and  is  now  main- 
taining, operating  and  keeping  up  the  dam  as  before  de- 
scribed, contrary  to  and  in  violation  of  the  limitations  and 
conditions  prescribed  by  the  acts  of  the  legislature  aforesaid, 
and  usurped  and  introduced  into  and  now  unlawfully  holds 
and  exercises  the  said  franchise,  and  has  thereby  intruded 
into  and  usurped  powers  and  franchises  which  he  has  no  right 
to  exercise,  and  is  now  unlawfully  holding  nnd  exercising 
rights  and  privileges  not  granted  to  him  or  his  predecessors 
or  grantors  by  the  state  of  Wisconsin,  without  authority  of 
law  and  in  disregard  of  the  reserved  rights  of  the  state  and  in 
contempt  of  its  sovereign  authority,  and  has  been  doing  so 
for  more  than  two  years  by  maintaining  the  dam  more  than 
six  feet  above  the  ordinary  height  of  water  in  said  stream 
^'^  without  any  lock,  slide  or  chute  therein,  by  means  of  said 
dam  overflowing  lands  not  owned  by  him,  without  the  consent 
of  the  owners,  by  raising  the  water  to  the  injury  of  mills 
above  the  dam  and  thereby  affecting  the  rights  of  others 
claiming  an  interest  in  water  powers. 

The  prayer  for  relief  is  that  the  title  of  the  defendant  to 
the  franchise  created  by  said  legislative  acts  be  declared  void 
and  held  for  naught,  and  that  he  be  ousted  and  excluded  from 
claiming,  holding  or  exercising  any  of  the  rights  or  privileges 
sought  to  be  conferred  by  said  legislative  acts,  and  that  the 
franchise,  etc.,  granted  by  said  legislative  acts  be  forfeited 
and  reclaimed  by  and  to  the  state  of  Wisconsin,  and  for  such 
other  and  further  relief  as  may  be  just. 

This  complaint  was  demurred  to  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
because  the  action  was  not  commenced  within  the  time  lim- 
ited by  law,  and  because  several  causes  of  action  had  been 
improperly  united.  The  trial  court  sustained  the  defendant's 
demurrer  to  the  complaint,  on  the  ground  that,  notwithstand- 
ing the  averments  of  the  complaint  that  Rock  river  is  a  navi- 
gable stream,  and  in  contradiction  of  such  averments,  the 
judge  of  that  court  would  take  judicial  notice  that  the  river 
was  not  navigable  in  fact  for  logs,  lumber,  timber,  or  rafts^ 
and  that  therefore  this  action  could  not  be  maintained. 

This  decision  involves  two  propositions,  neither  of  which 
we  are  willing  to  approve.  The  first  is  that  upon  a  question 
of  the  kind  presented  by  an  assertion  of  navigability  in  fact 
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for  some  public  purposes  the  court  could  deprive  a  suitor  of 
trial  or  hearing  and  foreclose  him  upon  such  inquiry  by 
setting  the  court's  own  knowledge  or  judicial  notice  in  opposi- 
tion to  the  averments  of  his  complaint.  The  second  proposi- 
tion is  that,  assuming  lack  of  navigability  in  fact,  there  is  no 
other  public  interest  shown  which  could  justify  the  attorney 
general  in  calling  the  defendant  to  account  for  usurpation, 
nonuser,  misuser,  or  abuse  of  a  franchise  to  construct  and 
'^^^  maintain  a  dam  on  a  river  declared  navigable  by  law. 
While  vigilant  of  the  rights  of  the  defendant,  it  would  be  un- 
sound and  unnecessary  by  judicial  determination  to  so  cur- 
tail the  powers  of  a  sovereign  state.  In  the  defendant's  legis- 
lative grants  there  is  recognized  prima  facie  the  necessity  for 
legislative  grant,  the  possible  future  navigability  of  the  river 
for  boats  and  barges,  the  right  of  the  state  to  authorize  the 
improvement  of  the  river  in  future  in  aid  of  navigation,  the 
actual  or  probable  navigability  thereof  for  rafts  and  timber, 
the  public  right  to  have  the  fish  ascend  the  river,  and  certain 
regulations  with  reference  to  overflow. 

Both  parties  rely  considerably  on  State  v.  Carpenter,  68 
Wis.  165,  60  Am.  Rep.  848,  31  N.  W.  730,  as  decisive  of  the 
question  that  the  court  will  take  judicial  notice  that  Rock 
river  is  or  is  not  a  navigable  stream.  This,  however,  is  a 
much  narrower  proposition  than  that  determined  by  the  cir- 
cuit court.  State  v.  Carpenter,  68  Wis.  165,  31  N.  W.  730, 
was  a  suit  for  injunction,  brought  by  the  attorney  general  for 
the  state,  to  restrain  the  defendant  from  driving  piles  within 
the  channel  and  within  the  low-water  mark  of  this  river,  on 
the  ground  alone  that  such  act  affected  the  public  by  its  in- 
terference with  or  obstruction  of  navigation.  A  preliminary 
injunction  was  dissolved  by  the  circuit  court'  upon  answer 
and  affidavits,  and  many  facts  showing  the  non-navigability 
of  the  river  at  the  point  in  question  and  the  lack  of  interfer- 
ence with  navigation  were  made  to  appear  by  the  answer  and 
affidavits.  It  is  not  quite  clear  what  the  court  meant  by  the 
following  paragraphs  of  the  opinion : 

*  *  Outside  the  record,  we  may  take  judicial  knowledge  that 
said  river,  for  a  great  many  years,  within  cities  and  villages 
and  in  other  places,  has  been  obstructed  by  mill  dams,  bridges, 
and  buildings,  in  a  similar  manner,  through  this  state  and  the 
state  of  Illinois,  and  that  said  river  has  not  been  practically 
and  in  fact  navigable  or  used,  needed,  or  required,  for  navi- 
gation in  the  way  of  transportation  or  travel.  This  being  the 
condition  of  Rock  river  within  the  city  of  Janesville  and  else- 
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where,  ^**^  was  it  an  abuse  of  discretion  for  the  circuit  court 
to  dissolve  the  injunction  ?  .  .  .  . 

' '  The  legal  proposition  made  and  urged  with  great  learning 
and  ability  by  the  learned  counsel  of  the  appellant,  in  respect 
to  the  navigability  of  Rock  river,  as  far  as  the  ordinance  of 
1787,  the  constitution,  and  many  laws  of  the  state  can  make 
it  so,  is  incontrovertible,  and  this  court  is  bound  to  take  ju- 
dicial knowledge  that  it  is  a  navigable  stream  and  public 
river  of  this  state ;  and  that  it  is  unlawful  to  obstruct  it  there 
can  be  no  question.  The  public  and  all  persons  have  the 
right  to  its  free  and  unobstructed  use  for  the  purposes  of 
navigation  at  all  times  and  under  all  circumstances." 

But  it  cannot  be  held  to  mean  that  the  question  of  the  non- 
navigability  of  Rock  river  for  any  public  purpose  or  any 
kind  of  navigation  at  all  points  of  the  river  and  for  all 
time  is  such  a  matter  of  judicial  knowledge  that  the  state 
will  not  be  heard  to  aver  or  offer  evidence  to  the  contrary. 
The  affirmative  proposition  that  a  certain  river  is  navigable 
may  well  be  judicially  noticed  in  many  instances.  That  a 
river  is  not  navigable  may  sometimes  be  the  subject  of  judi- 
cial notice;  but  considering  the  various  degrees  of  naviga- 
bility, and  the  various  kinds  of  navigation  and  the  various 
appliances  for  the  purposes  of  navigation,  and  the  differing 
conditions  along  different  portions  of  the  same  river,  there 
must  still  remain  a  large  class  of  cases  in  which  to  determine 
this  question  by  judicial  notice  would  deprive  the  party  aver- 
ring navigability  or  non-navigability  as  the  foundation  of  his 
right  of  the  opportunity  of  trial  and  hearing:  United  States 
v.  Rio  Grande  D.  &  I.  Co.,  174  U.  S.  690,  19  Sup.  Ct.  Rep.  770, 
43  L.  ed.  1136.  As  to  such  matters  the  rule,  we  think,  is  as 
stated  in  4  Wigmore  on  Evidence,  section  2567:  ''That  a 
matter  is  judicially  noticed  means  merely  that  it  is  taken  as 
true  without  the  offering  of  evidence  by  the  party  who  should 
ordinarily  have  done  so.  But  the  opponent  is  not  prevented 
from  disputing  the  matter  by  evidence,  if  he  believes  it  dis- 
putable. ' ' 

The  judgment  of  this  court,  or  of  any  court  of  competent 
jurisdiction,  properly  pleaded  in  answer  and  wherever  ad- 
missible °**'^  because  between  the  same  parties  or  those  privy 
with  them,  or  because  involving  a  matter  of  repute,  status, 
or  declaration,  may  no  doubt  be  received  in  evidence  with 
proof  that  the  conditions  then  existing  are  unchanged  for  the 
purpose  of  establishing,  or  tending  to  establish,  the  fact  of 
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non-navigability;  but  that  is  quite  a  different  thing  from  re- 
ferring to  such  judgments  for  judicial  knowledge  in  con- 
travention of  express  averments  of  the  complaint  relating  to 
present  conditions. 

In  this  state  quo  warranto  is  a  civil  action  to  redress  a  pub- 
lic wrong  or  enforce  a  public  right,  and  the  complaint  ex- 
pressly avers  that  the  action  is  brought  under  section  3466, 
Statutes  of  1898,  but  at  the  same  time  in  its  scope  appears 
to  go  much  beyond  the  provisions  of  that  section,  which  seem 
to  be  limited  to  actions  brought  against  one  who  *  *  shall  usurp, 
intrude  into  or  unlawfully  hold  or  exercise  ....  any  fran- 
chise within  the  state."  This  section  has  many  of  the  features 
of  Statute  9  Anne,  chapter  20,  which  has  been  handed  down 
to  us  through  the  statutes  of  New  York  mutatis  mutandis  and 
does  not  mention  misuser,  abuse  or  nonuser  of  a  franchise. 
The  different  judgments  that  might  be  entered  in  quo  warranto 
at  common  law  are  mentioned  in  5  Jacob's  Law  Dictionary 
(1811  ed.)  375,  where  the  author  gives  a  quotation  from  the 
year  book  of  15  Edward  IV,  as  follows: 

"That  where  it  clearly  appears  to  the  court  that  a  liberty 
is  usurped  by  wrong,  and  exercised  on  no  title,  either  by  the 
king's  grant  or  otherwise,  judgment  only  of  ouster  shall  be 
entered.  But  that  where  it  appears  that  the  king  or  his  an- 
cestors have  once  granted  a  liberty,  and  the  liberty  is  for- 
feited by  misuser  or  nonuser,  the  judgment  shall  be  that  it  be 
seized  into  the  king's  hands. 

"Where  grants  appear,  but  either  the  parties  are  not  capa- 
ble of  taking,  or  their  liberty  or  privilege  is  not  allowable  by 
law,  the  course  has  been  to  enter  a  mixt  judgment  both  of 
seizure  and  ouster:  Sawyer's  Arg.  17;  Co.  Ent.  537,  539a; 
Palm.  1;  2  Rol.  Rep.  113.  In  addition  to  the  judgment  of 
seizure  or  of  ouster,  or  of  seizure  and  ouster,  except  only  in 
^^®  the  case  of  ouster  on  disclaimer,  there  is  also  judgment 
that  the  defendants  be  taken  to  make  fine  to  the  king  for  the 
usurpation.  And  in  this  respect  it  seems  the  judgment  in  the 
information  differs  from  that  in  the  writ  of  quo  warranto,  for 
in  the  latter  it  is  apprehended  there  could  be  no  judgment  of 
capias  pro  fine.  The  defendant  was  in  the  nature  of  a  plain- 
tiff; he  made  his  claim;  if  he  failed  in  making  it  good,  the 
judgment  was  not  capias  pro  fine,  but  quod  sit  in  misericordia : 
East.  Ent.  540a,  pi.  1." 

To  substantially  the  same  effect,  Lewis'  Blackstone's  Com- 
mentaries, bottom  pages  1236,  1237,  and  notes. 
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Under  the  foregoing  synopsis  of  the  ancient  procedure 
prior  to  and  under  Statute  9  Anne,  chapter  20,  as  well  as 
under  our  statutes,  there  is  no  doubt  that  a  defendant  can  be 
ousted  from  his  possession  of  a  franchise  because  he  has  not 
capacity  to  hold  it,  as  in  State  v.  Milwaukee  B.  &  L.  G.  R.  Co., 
116  Wis.  142,  92  N.  W.  546,  or  under  the  former  construction 
of  the  quo  warranto  statute  by  the  courts  of  New  York 
adopted  and  settled  for  this  state  by  State  v.  Portage  City 
W.  Co.,  107  Wis.  441,  83  N.  W.  697,  -an  action  may  be  main- 
tained by  the  state  under  the  authority  of  section  3463, 
Statutes  of  1898,  against  the  grantee  of  a  franchise  who  has 
substantially  failed  to  perform  the  conditions  of  the  fran- 
ehise  whereby  the  franchise  has  come  to  an  end,  to  obtain  a 
judicial  declaration  of  that  fact  by  judgment  of  ouster. 
But  the  judgment  apparently  applicable  to  an  action  under 
section  3466,  supra,  prescribed  by  section  3475,  Statutes 
1898,  contains  no  provision  for  seizure  or  forfeiture  of  law- 
ful franchises  all  the  conditions  of  which  have  been  complied 
with,  but  which  have  been  abused  or  misused  by  grasping  or 
usurping  thereunder  powers  in  excess  of  those  granted. 
The  statute  does  provide:  "When  a  defendant  against 
whom  such  action  shall  have  been  brought  shall  be  adjudged 
guilty  of  usurping  or  intruding  into  or  unlawfully  holding 
or  exercising  any  ....  franchise  or  privilege  judgment 
shall  be  rendered  that  such  defendant  be  excluded  from  such 
....  franchise  or  privilege."  *^''  Manifestly  this  is  not 
the  judgment  the  plaintiff  mainly  seeks.  Can  the  state  have 
in  this  action  any  judgment  of  seizure  or  forfeiture  of  the 
principal  franchises  held  and  exercised  under  the  law  of 
1851?  Or  is  the  state  limited  to  judgment  of  ouster  of  the 
defendant  from  those  rights  and  privileges  which  it  is 
averred  he  is  exercising  over  and  above  or  in  addition  to 
those  lawfully  granted?  Section  3463,  Statutes  of  1898, 
provides:  "The  remedies  heretofore  obtainable  by  writs  of 
scire  facias  and  quo  warranto  and  by  proceedings  by  in- 
formation in  the  nature  of  quo  warranto  may  be  obtained 
by  civil  action." 

From  this  it  would  seem  that  the  remedy  of  forfeiture  of 
a  valid  franchise  for  abuse  or  misuser  thereof,  in  claiming 
and  exercising  greater  rights  thereunder  than  were  really 
granted,  existed  in  this  state.  But  section  3463  does  not  say 
that  these  remedies  may  be  obtained  by  civil  action  under 
section  3466,  and   the  history   of   the  latter   section,   if   we 
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•understand  it,  does  not  help  us  much  toward  such  a  conclu- 
sion. 

Then,  again,  is  forfeiture  of  estate  upon  conviction  of  hav- 
ing claimed  and  exercised  too  much,  even  though  such  es- 
tate consist  of  a  franchise,  consistent  with  the  spirit  of  our 
institutions?  Const.,  art.  1,  sec.  12;  2  Kent's  Cominontaries, 
385,  386;  4  Kent's  Commentaries,  426,  427.  It  is  also  notice- 
able that  in  ease  of  a  proceeding  by  the  attorney  general  to 
forfeit  the  franchise  of  a  corporation  to  exist  as  such,  which 
is  now  usually  the  least  valuable  of  franchises,  there  must 
first  be  an  application  to  the  supreme  court  and  leave 
granted  by  that  court  on  cause  shown.  Is  it  fairly  conceiv- 
able that  the  more  important  franchises  of  an  individual  or 
corporation,  which  cannot  be  resumed  by  reincorporation 
under  the  general  law,  may  be  attacked  and  taken  away  with 
less  ceremony,  if  not  less  cause,  than  the  franchise  to  exist 
as  a  corporation?  These  questions  will,  no  doubt,  arise  later 
in  this  case,  but  we  are  precluded  from  determining  them 
on  this  appeal  for  the  following  reasons : 

First,  it  is  well  settled  that  in  quo  warranto,  although  the 
*^^**  state  may  claim  forfeiture  and  seizure  of  the  whole, 
judgment  may  be  only  of  ouster  of  the  excess  unlawfully 
usurped :  State  v.  Old  Town  B.  Corp.,  85  Me.  17,  26  Atl. 
947,  and  authorities  cited.  It  is  also  a  rule  of  pleading  in  this 
state  that  if  the  complaint  states  a  good  cause  of  action 
for  some  relief,  although  less  than  that  demanded,  the  plead- 
ing is  good  on  demurrer:  Moritz  v.  Splitt,  55  Wis.  441,  13 
N.  W.  555 ;  Hawley  v.  Tesch,  72  Wis.  299,  39  N.  W.  483. 
Under  the  liberal  construction  required  to  be  given  plead- 
ings by  the  laws  of  this  state,  we  think  the  complaint  states 
a  good  cause  of  action  for  some  relief. 

"The  courts  of  this  country  have  come  to  exercise,  in  the 
final  disposition  of  quo  warranto  cases,  that  discretion  which 
was  originally  only  exercised  in  allowing  the  information  to 
be  filed;  and  they  have  come,  also,  to  exercise  some  discre- 
tion when  the  proceeding  is  instituted  by  the  state  on  the 
information  of  a  state  officer.  These  quo  warranto  proceed- 
ings are  now  commonly  instituted  of  course,  and  without 
leave ;  and,  if  there  is  to  be  any  discretion  used  about  the  re- 
lief at  all,  it  must  be  used  in  delivering  judgment":  State 
V.  Mansfield,  99  Mo.  App.  146,  72  S.  W.  471. 

This,  of  course,  does  not  apply  to  cases  where  application 
is  required  to  be  m^de  to  the  court  for  leave  to  commence 
the  action  in  the  first  instance. 
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"We  have  no  doubt  that  the  rights  which  the  defendant  has 
and  claims  under  the  statutes  of  1843  and  1851  are  in  their 
essential  nature  franchises  within  the  meaning  of  the  law 
relative  to  quo  warranto :  Valentine  v.  Berrien  Springs  W.  P. 
Co.,  128  Mich.  280,  87  N.  W.  370;  State  v.  Portage  City  W. 
Co.,  107  Wis.  441,  83  N.  W.  697,  and  cases  in  opinion.  See 
the  word  "Franchise,"  3  Words  and  Phrases,  2929.  There 
is  no  misjoinder  of  causes  of  action  in  the  complaint.  No 
doubt  much  that  is  stated  in  the  complaint  appears  on  the 
face  thereof  to  be  barred  by  the  statute  of  limitations;  but 
in  order  to  sustain  a  demurrer  on  this  ground  the  whole 
right  of  action  must  be  so  barred.  '*'*®  If  the  complaint 
were  to  be  taken  as  true,  the  defendant  for  the  two  years 
succeeding  1900  has  kept  up  a  continually  recurring  public 
wrong,  claiming  the  right  to  do  so  under  the  franchise  which 
he  holds  and  which  he  is  exercising  for  that  purpose,  and 
if  this  is  true  the  complaint  states  a  cause  of  action,  at  least 
for  the  purpose  of  ousting  him  from  the  exercise  of  such 
liberty  or  franchise  so  wrongfully  claimed,  which  does  not 
afi&rmatively  appear  to  be  barred  by  any  statute  of  limita- 
tions. 

By  the  COURT.  The  order  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Cassoday,  C.  J.,  took  no  part. 


On  Judicial  Notice  of  the  Navigability  or  non-navigability  of  waters. 
Bee  the  note  to  Gunning  v.  People,  82  Am.  St.  Eep.  446. 

An  Information  in  Quo  Warranto  is  an  appropriate  means,  not  only 
of  testing  the  right  to  exercise  corporate  franchises,  but  also  as  a 
remedy  for  the  abuse,  by  a  corporation,  of  the  powers  with  which 
it  has  been  invested:  State  v.  Portland  Natural  Gas  etc.  Co.,  153  Ind. 
483,  74  Am.  St.  Eep.  314;  Distilling  etc.  Co.  v.  People,  156  111.  448, 
47  Am.  St.  Eep.  200.  It  is  also  a  proper  means  for  enforcing  the 
forfeiture  of  a  franchise  for  nonuser:  State  v.  East  Ilfth  St.  Ey. 
Co.,  140  Mo.  539,  62  Am.  St.  Eep.  742. 
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J.  H.  SILiaiAN  LUIVIBER  COMPANY  v.  HUNHOLZ. 

[132   Wis.  610,   112   N.   W.   1081.] 

SALES — Change  of  Possession. — In  Case  of  a  Verbal  Sale  of 
personal  property,  mere  words  inter  partes  will  not,  under  the  statute 
of  frauds,  effect  a  change  of  possession  of  the  goods  from  the  seller 
to  the  buyer;  some  affirmative  act  is  necessary  at  least  reasonably 
indicating  a  taking  of  the  property  and  an  acceptance  thereof,  un- 
der the  contract,     (p.  1009.) 

SALES — Change  of  Possession — Statute  of  Frauds. — The  mere 
fact  that  when  a  verbal  contract  of  sale  is  made  the  goods  are  in 
the  possession  of  the  contemplated  vendee  does  not  satisfy  the  stat- 
ute of  frauds;  there  must  be  some  affirmative  act  on  his  part  mani- 
festing an  intention  to  accept  the  goods  in  pursuance  of  the  agree- 
ment,    (p.  1011.) 

Charles  T.  Hiekox,  for  the  appellant. 

Samuel  M.  Field,  for  the  respondent. 

®*^  MARSHALL,  J.  Action  to  recover  on  an  alleged  ex- 
ecuted verbal  contract  for  the  sale  of  a  quantity  of  lumber  at 
twenty-two  dollars  per  thousand  feet,  amounting  to  two  hun- 
dred and  seventy-five  dollars.  The  issue  was  respecting 
whether  a  contract  for  a  sale  of  lumber  by  plaintiff  to  defend- 
ant was  made  which  was  binding  on  the  latter  under  the  stat- 
ute of  frauds.  Defendant  denied  the  alleged  sale  and  claimed 
that  if  the  pretended  contract  sued  upon  was  made  it  was 
wholly  verbal  and  never  progressed  beyond  an  agreement,  ex- 
ecutory on  both  sides,  and  so  was  void  under  the  statute  of 
frauds. 

There  was  evidence  to  this  effect :  Defendant,  who  operated 
a  lumber-yard,  ordered  a  carload  of  lumber  of  plaintiff  to  be 
shipped  to  such  yard.  "When  it  arrived  the  lumber  was  re- 
jected as  not  satisfactory.  Plaintiff  unloaded  the  lumber 
and  piled  the  same  as  its  own,  partly  on  railroad  ground  and 
partly  on  defendant's  premises  by  his  permission.  Plaintiff's 
agent,  after  selling  part  of  the  lumber,  repiled  the  residue 
by  defendant's  permission  in  his  yard.  Such  agent  testified 
that  later  he  offered  the  lumber  to  defendant  at  twenty-two 
dollars  per  thousand  feet;  that  the  latter  accepted  the  offer, 
and  that  later  he  delivered  to  him  an  invoice  of  the  property. 
There  was  further  evidence  that  still  later  plaintiff  sent  de- 
fendant a  statement  of  the  lumber.     He  denied  having  re- 
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ceived  more  than  one  statement  and  claimed  to  have  returned 
that  to  the  plaintiff.  There  was  no  proof  that  he  at  any  time 
exercised  control  over  the  property.  There  was  evidence  that 
subsequent  to  the  alleged  sale  plaintiff's  agent  offered  to  dis- 
pose of  some  of  the  lum])er  to  a  third  person.  He  explained 
that  he  did  so  because  defendant  had  sold  his  yard  and  wanted 
plaintiff  to  help  him  out  by  taking  the  lumber  back. 

The  cause  was  submitted  to  the  jury  for  a  general  verdict. 
The  effect  of  the  instructions  was  to  make  the  cause  turn  on 
whether  there  was  an  accepted  offer  of  the  lumber  at  twenty- 
two  dollars  per  thousand  feet  and  an  acceptance  of  the  lum- 
ber pursuant  ®*^  thereto  so  as  to  effect  a  change  of  pos- 
session and  title.  The  verdict  was  in  defendant's  favor. 
Judgment  was  rendered  accordingly. 

As  we  view  this  case  the  exceptions  presenting  the  ques- 
tion of  whether  there  was  any  evidence  tending  to  show  that 
the  alleged  verbal  agreement  for  a  sale  of  the  lumber  was 
so  far  executed  as  to  render  it  binding  upon  appellant  are 
all  that  need  be  considered.  The  value  of  the  property 
involved  being  over  fifty  dollars,  a  verbal  sale  thereof  was 
not  effective  unless  characterized  by  the  buyer  receiving 
and  accepting  the  property  or  some  part  thereof  under  the 
contract,  since  no  claim  is  made  that  any  payment  was  made 
on  such  contract:  Stats.  1898,  sec.  2308. 

The  evidence  shows  without  serious,  if  any,  question  that 
appellant  took  possession  of  a  part  of  respondent's  lumber- 
yard under  a  license  from  the  latter  and  piled  the  lumber  in 
question  thereon  as  its  own  property;  that  thereafter  it  con- 
tinued in  possession  of  such  lumber  and  the  land  on  which  it 
was  piled  up  to  the  time  of  the  alleged  sale  to  respondent; 
that  during  the  time  indicated  the  latter  did  not  have  pos- 
session of  the  property  as  bailee  or  in  any  respect ;  that  after 
such  alleged  sale  the  physical  situation  remained  exactly  as 
before,  no  act  on  the  part  of  respondent  occurring  accept- 
ing the  lumber  or  indicating  an  acceptance  of  it,  or  incon- 
sistent with  the  title  to  the  property  remaining  as  it  was 
prior  to  such  alleged  sale. 

Now,  it  is  quite  elementary  that  in  case  of  a  verbal  sale  of 
personal  property  mere  words  inter  partes  will  not,  under  the 
statute  of  frauds,  effect  a  change  of  possession  of  the  subject 
***  of  the  transaction  from  the  seller  to  the  buyer ;  that  some 
.act  is  necessary  at  least  reasonably  indicating  a  taking  of 
Am.  St.  Eep.,  Vol.  122—64 
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the  property  and  acceptance  thereof  under  the  contract:  2D 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  981,  "Without  that,  there 
can  be  no  transition  of  title  from  the  vendor  to  the  vendee, 
and  without  such  transition  the  sale  agreement  is  barren  of 
the  characteristic  necessary  to  satisfy  the  statute. 

Here  the  only  evidence  of  a  sale  was  that  of  an  offer  to  sell 
the  lumber  to  respondent  for  twenty-two  dollars  per  thousand 
feet,  and  an  acceptance  of  the  offer.  As  before  indicated, 
nothing  was  done  pursuant  to  such  offer  and  acceptance^ 
no  money  was  paid ;  no  ascertainment  of  the  amount  of  lumber 
occurred;  no  act  of  dominion  over  the  property  by  appellant 
took  place  or  interference  with  it  in  any  way  changing  the 
situation  as  it  existed  prior  thereto. 

It  is  insisted  that  when  the  property  of  a  person  is  in  the 
possession  of  another  and  is  verbally  sold  to  him  by  such 
person,  the  mere  sale  agreement  changes  the  character  of  the 
possession  and  satisfies  the  statute  of  frauds.  On  that  Snider 
V,  Thrall,  56  Wis.  674,  14  N,  W,  814,  and  similar  authorities 
are  referred  to,  none  of  which,  nor  any  other  well-considered 
authority,  in  our  judgment  bears  out  the  counsel's  contention. 
Such  authorities  are  to  the  effect  that  where  the  subject  of 
the  sale  is  in  the  possession  of  the  vendee  in  some  capacity, 
it  is  not  necessary,  in  order  to  effect  a  transition  of  the  title, 
that  the  vendor  should  repossess  himself  of  the  property  and 
then  redeliver  it  to  the  vendee;  that  it  is  sufficient  if  the 
latter  retains  possession  claiming  the  same,  expressly  or  by 
reasonable  implication,  as  his  own  under  the  circumstances 
as  to  indicate  a  mutual  intention  to  change  the  nature  of  the 
possession  thereof.     Nothing  of  that  sort  occurred  here. 

So,  conceding  for  the  purposes  of  this  case  the  claim  of  ap- 
pellant that  respondent  had  possession  of  the  property  in 
question  as  that  of  appellant  at  the  time  of  the  alleged  sale, 
which  in  the  judgment  of  the  court  is  not  strictly  correct,  the 
®*^  fact  being  that  appellant  had  possession  of  the  ground  on 
which  the  limiber  was  piled  as  licensee,  he  did  not  thereafter 
in  any  manner  claim  the  property  as  his  own,  and  so  the  case 
is  within  the  statute. 

The  authorities  are  quite  numerous  that  under  the  circum- 
stances stated  the  sale  agreement  falls  under  the  statutory 
condemnation :  Snider  v.  Thrall,  56  Wis.  674,  14  N.  W.  814  -^ 
Edan  v,  Dudfield,  1  Q.  B.  302;  Taylor  v,  Wakefield,  6  El, 
&  Bl.  765 ;  Duplex  S.  B.  Co.  v,  McGinness,  65  How.  Pr.  99 ; 
Matter  of  Hoover,  33  Hun,  553-;  Dorsey  v.  Pike,  50  Hun,  534^ 
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3  N.  Y.  Siipp.  730 ;  Caulkins  v.  Hellman,  47  N.  Y.  449,  7  Am. 
Rep.  461 ;  Stone  v.  Browning,  51  N.  Y.  211 ;  Cooke  v.  Millard, 
65  N.  Y.  352,  22  Am.  Rep.  619. 

The  purport  of  the  cases  cited  is  tersely  stated  in  the  sylla- 
bus to  Duplex  S.  B.  Co.  v.  McGinness,  64  How.  Pr.  99,  in  these 
words :  *  *  In  order  to  constitute  a  delivery  and  acceptance  of 
goods  something  more  than  words  are  necessary ;  and  the  fact 
that  the  goods  are  already  in  the  defendant's  possession  under 
a  prior  understanding  does  not  amount  to  a  delivery  or  ac- 
ceptance. There  must  be  some  affirmative  act  of  his  to  take 
the  ease  out  of  the  statute." 

In  Dorsey  v.  Pike,  50  Hun,  534,  3  N.  Y.  Supp.-  730,  the 
same  idea  was  advanced  to  sustain  the  sale  agreement  as 
appellant  contends  for  here:  that  the  agreement,  under  the 
circumstances,  indicated  a  mutual  intention  that  the  title 
and  possession  to  the  property  should  change,  and,  such  being 
the  case,  a  transition  occurred  accordingly,  and  to  that  the 
court  replied :  ' '  Possession  of  the  property  at  the  time  of  the 
alleged  sale  was  in  no  manner  produced  by  or  derived  from 
such  contract,  but  lawfully  taken  and  held  under  another 
and  independent  arrangement  between  the  parties,  and  until 
the  purchase  was  evidenced  by  some  act  of  acceptance  under 
or  in  pursuance  of  the  agreement  to  buy,  no  valid  sale  would 
be  accomplished.  This  is  clearly  the  expressed  import  and 
purpose  of  the  statute;  and  such  is  the  unbroken  current  of 
authority  as  to  its  effect.  The  mere  fact  that  the  property 
was  in  possession  of  the  defendant  at  the  time  of  making 
the  contract  furnished  no  evidence  of  acceptance  in  its  sup- 
port  ^^^  But  there  must  be  some  act  or  conduct,  on 

the  part  of  the  buyer,  in  respect  to  the  property,  which  mani- 
fests an  intention  to  accept  it  pursuant  to  or  in  performance 
of  the  contract  of  sale  and  purchase,  which  the  parties  have 
sought  to  make." 

If  the  law  were  not  declared  aa  indicated  the  statute  would 
be  of  little  or  no  protection  against  fraud  in  any  of  the  mul- 
titude of  cases  liable  to  arise  involving  a  situation  like  or 
similar  to  the  one  in  question.  Moreover,  as  said  in  one  of 
the  cases  cited,  the  very  mischief  would  be  judicially  intro- 
duced which  the  statute  intended  to  prevent. 

As  indicated  at  the  outset,  nothing  further  need  be  said 
in  disposing  of  this  appeal.  The  verdict  of  no  cause  of  ac- 
tion and  judgment  rendered  accordingly  cannot  be  disturbed 
in  any  event  because  there  was  no  evidence  tending  to  estab- 
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lisli  a  valid  contract  for  a  sale  of  the  lumber  to  respondent 
and  warranting  a  verdict  and  judgment  in  appellant's  favor. 

By  the  COURT.     The  judgment  is  affirmed. 

For  Authorities  upon  the  question  involved  in  the  principal  case,  see 
the  notes  to  Devine  v.  "Warner,  96  Am.  St.  Eep.  215;  Claflin  v.  Eosen- 
berg,  97  Am.  Dec.  340. 


TYLER  V.  STITT. 

[132  Wis.   656,   112  N.  W.   1091.] 

CONSTEUCTIVE  TRUST — Fraud  in  Preventing  Devise. — If  an 
heir  has  induced  his  testator  not  to  make  an  intended  devise  by  rep- 
resentations that  the  same  result  can  be  effected  in  another  way,  and 
by  assurances  that  his  wishes  will  be  carried  out,  the  estate  de- 
scends to  the  heir  impressed  with  a  trust  in  favor  of  the  intended 
beneficiary.  Such  a  trust  has  its  origin  in  fraud,  and  exists  only 
when  the  ancestor  has  relied  upon  the  promise  of  the  heir.  (pp.  1016, 
1017.) 

Scheiber  &  Orth,  for  the  appellant. 

F.  C.  Eschweiler,  for  the  respondent. 

«««  SIEBECKER,  J.  This  is  an  action  to  establish  a  trust 
respecting  the  estate  of  Olive  Blake  Stitt.  The  complaint  al- 
leges that  Olive  Blake  Stitt  died  intestate  April  1,  1900,  leav- 
ing her  husband  as  ^^''  her  sole  heir  at  law;  that  she  had 
no  children;  that  plaintiff's  mother,  though  not  related  to  the 
deceased,  was  brought  up  as  a  member  of  her  family,  and  that 
the  plaintiff  was  likewise  a  member  of  her  family  from  in- 
fancy until  he  became  of  age;  that  on  September  2,  1892, 
Olive  Blake  Stitt  made  her  last  will,  by  which  she  made  dis- 
position of  her  property,  giving  her  husband  one-half  of 
her  estate  and  giving  the  remaining  half  in  equal  shares 
to  her  sister,  to  plaintiff,  and  another;  that  on  October  6, 
1896,  the  sister-  of  the  deceased,  mentioned  in  the  will  as  a 
beneficiary,  died ;  * '  that  subsequent  to  the  death  of  said  sister 
of  said  deceased,  on  or  about  the  twenty-sixth  day  of  October, 
1896,  at  the  instance  and  request  of  the  defendant,  the  said 
deceased  by  a  written  instrument  revoked  her  said  last  will 
and  testament";  that  deceased  at  the  time  of  the  execution 
of  the  will,  its  revocation,  and  until  the  time  of  her  death 
was  the  owner  of  certain  real  estate  of  the  value  of  about 
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nine  thousand  dollars;  "that  subsequent  to  the  revocation  of 
said  will  as  aforesaid  the  said  deceased  desired  to  make  some 
disposition  or  arrangement  of  her  property,  including  the 
said  real  estate,  and  certain  personal  property,  at  such' 
time  amounting  to  one  thousand  ($1,000)  dollars,  so  that 
the  same  might  be  divided  equally  between  said  defendant 
and  the  plaintiff  upon  the  decease  of  said  Olive  Blake  Stitt; 
that  said  deceased  advised  with  the  defendant  with  reference 
to  such  proposed  disposition  of  her  said  property,  and  de- 
sired to  make  a  deed  of  the  real  estate  hereinbefore  described 
to  the  plaintiff,  but  at  the  suggestion,  advice  and  request  of 
the  defendant  did  refrain  from  so  executing  said  (leed,  and 
then,  and  for  the  purpose  of  conveying  and  assuring  to  this 
plaintiff  a  one-half  interest  in  and  to  the  real  estate  herein- 
before described,  did  sign  a  certain  instrument  in  writing, 
the  same  having  been  drawn  and  prepared  for  her  signftture 
by  the  defendant,  and  which  was  in  manner  and  form  as  fol- 
lows, to  wit: 

"  'Milwaukee,  Wisconsin,  June  18th,  1897. 

'*  *I  promise  to  pay  to  Robert  D.  S.  Tyler,  or  order,  four 
thousand  five  hundred  dollars,  with  six  per  cent  interest  from 
this  date,  payable  after  my  demise,  out  of  my  estate.'  " 

**^®  It  is  alleged  that  this  instrument  was  also  signed  by  the 
defendant,  and  "that  at  the  time  of  the  signing  of  the  in- 
strument aforesaid  the  said  defendant,  for  the  purpose  of 
assuring  the  said  deceased  and  this  plaintiff  that  his  advice 
and  suggestion  to  the  deceased  was  in  good  faith,  and  that 
he  intended  that  the  wishes  of  said  deceased  for  the  plaintiff 
should  be  carried  out,  executed  a  certain  codicil  to  his  own 
will  and  testament,"  by  which,  in  the  event  of  his  wife  not 
surviving  him,  he  bequeathed  all  of  his  property  to  the  plain- 
tiff, and,  further,  that  at  about  the  time  of  the  execution  of 
the  note  and  the  codicil  to  the  will  they  were  delivered  to  the 
plaintiff  "for  the  purpose  of  effectuating  and  carrying  out 
the  intentions  of  the  deceased  for  the  plaintiff  as  aforesaid, 
and  for  the  purpose  of  assuring  and  securing  to  the  plaintiff 
as  aforesaid  a  one-half  interest  in  all  the  real  property  aa 
aforesaid. ' '  The  complaint  further  states :  *  *  That  relying 
upon  the  assurance  and  representations  of  the  defendant  to 
the  deceased  that  the  instrument  as  aforesaid  so  executed 
on  or  about  June  16,  1897,  and  so  delivered  to  the  plaintiff, 
was  a  complete,  full  and  binding  obligation,  and  would  ef« 
feetuate  the  intent  of  the  said  deceased  to  secure  to  this 
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plaintiff  an  undivided  one-half  interest  in  and  to  the  real 
estate  heretofore  described,  said  deceased  failed  and  neglected 
to  make  any  other  different  disposition  of  her  property  other 
than  that  until  the  time  of  her  death." 

The  defendant  now  refuses  to  carry  out  the  transfer  of  an 
interest  in  decedent's  property  to  plaintiff  as  was  intended 
by  her  and  prevented  by  the  act  of  defendant.  Upon  the 
death  of  Olive  Blake  Stitt  defendant  was  appointed  admin- 
istrator of  her  estate.  Plaintiff  demanded  relief  declaring 
and  imposing  a  trust  upon  the  real  estate  for  an  undivided 
one-half  interest  therein,  and,  in  case  of  a  disposition  being 
made  of  the  property,  then  that  a  trust  in  favor  of  plaintiff 
for  his  interest  in  the  estate  be  imposed  upon  the  funds 
which  have  come  into  the  hands  of  the  defendant  as  adminis- 
trator of  the  estate  of  the  deceased. 

^'^^  This  is  an  appeal  from  an  order  overruling  a  demurrer 
to  the  complaint. 

The  plaintiff  seeks  to  recover  from  defendant  a  one-half 
interest  in  the  real  estate  of  which  Olive  Blake  Stitt  died 
seised  and  which  defendant  now  claims  as  her  sole  heir.  It 
is  averred  by  defendant  that  the  facts  alleged  do  not  consti- 
tute a  ground  for  the  equitable  relief  demanded.  As  ap- 
pears from  the  foregoing  statement,  the  complaint  contains 
allegations  to  the  effect  that  Olive  Blake  Stitt,  deceased,  de- 
sired to  dispose  of  her  property  to  plaintiff  and  defendant 
in  equal  shares;  that  to  accomplish  this  end  she  proposed  to 
make  a  transfer  to  plaintiff  of  a  one-half  interest  in  the  real 
estate  then  owned  by  her  and  of  which  she  died  seised; 
and  that  she,  relying  on  the  representations  made  to  her  by 
the  defendant,  refrained  from  making  such  a  transfer  for  the 
intended  purpose,  and  in  place  and  stead  thereof,  at  defend- 
ant's request  and  solicitation,  she  executed  a  note  in  plain- 
tiff's favor,  which  defendant  also  signed  as  a  joint  maker, 
and  which  was  made  payable  "after  my  demise  out  of  my  es- 
tate." It  is  also  alleged  that  defendant  made  his  will,  giv- 
ing his  real  and- personal  estate  to  plaintiff  in  case  he  should 
survive  decedent,  and  that  he  did  this  to  influence  her  to 
refrain  from  making  her  intended  conveyance  to  plaintiff 
of  an  interest  in  her  real  estate  as  a  testamentary  gift,  and 
that  she,  relying  on  his  assurances  and  promises,  his  execu- 
tion of  the  note  jointly  with  her,  and  his  testamentary  dis- 
position of  his  estate  to  the  plaintiff,  as  stated,  believed  that 
he  would  after  her  decease  carry  out  her  intention  of  secur- 
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ing  to  plaintiff  the  one-half  interest  in  her  real  property, 
and  she  therefore  omitted  to  transfer  it  as  she  desired.  It 
is  also  alleged  that,  since  the  decease  of  Olive  Blake  Stitt, 
defendant  has  refused  to  carry  out  such  promises,  and  that 
*^*^  he,  as  the  sole  heir  of  the  deceased,  claims  the  right 
to  the  whole  estate,  to  the  exclusion  of  any  interest  of  the 
plaintiff.  This  is  the  substance  of  the  complaint,  fairly  de- 
ducible  from  the  allegations  under  a  liberal  rule  of  construc- 
tion, and  freed  from  purely  evidentiary  facts  alleged  but  not 
essential  to  plead  the  cause  of  action. 

The  question  is  whether  the  trial  court  correctly  held  that 
the  facts  alleged  constitute  a  good  ground  for  equitable  relief 
to  impress  the  property  of  decedent's  estate  in  defendant's 
possession  or  control  with  a  trust  in  plaintiff's  favor,  so  as 
to  secure  to  him  the  interest  which  he  alleges  the  decedent 
intended  to  give  him  and  which  he  alleges- the  defendant  pre- 
vented by  his  fraudulent  promises,  assurances  and  acquies- 
cence. There  is  no  question  but  that  the  defendant  is  the 
heir  at  law  of  the  deceased,  and  as  such,  in  view  of  her  in- 
testacy, inherits  all  of  her  property,  and,  unless  the  trust 
demanded  be  imposed  upon  her  estate,  that  he  will  be  di- 
rectly benefited  by  her  omission  to  transfer  a  part  of  it  to 
plaintiff,  as  it  is  alleged  she  intended  to  do.  The  right  to 
relief  by  plaintiff  is  based  upon  defendant's  fraud  in  pre- 
venting decedent  from  effectuating  a  transfer  of  her  prop- 
erty to  plaintiff,  and  is  sought  to  be  enforced  by  impressing  a 
trust  on  the  property  of  her  estate.  The  principle  is  stated 
by  Mr,  Pomeroy,  in  his  Equity  Jurisprudence  (volume  2, 
section  919,  third  edition),  as  follows:  "The  land  descending 
to  the  heir  may  be  impressed  with  a  trust,  where  he  has 
prevented  the  testator  from  making  an  intended  devise  by 
fraudulently  representing  to  the  testator  that  his  intention 
will  be  carried  into  effect  toward  the  beneficiary  as  fully 
as  though  the  devise  were  made." 

This  jurisdiction  has  been  extended  to  cases  analogous  to 
the  fraudulent  prevention  of  the  making  of  intended  testa- 
mentary gifts,  such  as  preventing  persons,  through  the  inter- 
position of  fraud,  from  doing  intended  acts  for  the  benefit 
of  another:  2  Pomeroy 's  Equity  Jurisprudence,  3d  ed.,  sec. 
919.  Kerr  on  Fraud  and  M.  273,  states  that  the  adjudica- 
tions go  upon  the  principle  ®"*  that,  "if  a  man  be  prevented 
by  duress,  undue  influence,  or  other  undue  means,  from  exe- 
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cuting  an  instrument,  the  court  will  treat  it  as  if  it  had  been 
executed. ' ' 

This  principle  was  recognized  and  applied  by  this  court  in 
the  case  of  Brook  v.  Chappell,  34  Wis.  405,  which  is  anal- 
ogous in  its  equitable  features  to  the  cause  alleged  in  this 
complaint.  There  a  residuary  legatee  in  a  will  promised  the 
testator,  who  contemplated  changing  his  will  by  making  ad- 
ditional bequests  to  persons  not  mentioned  in  the  will,  that 
he  would  pay  the  sums  to  the  persons  testator  so  intended  to 
add  to  and  include  in  his  will,  and  he  thus  induced  the  tes- 
tator to  omit  changing  his  will  or  adding  such  provisions  by 
codicil.  After  testator's  death  he  refused  to  comply  with 
such  promise.  After  an  extended  examination  of  the  ad- 
judications it  was  considered  and  held  that  under  such  cir- 
cumstances equity  would  grant  relief  upon  the  ground  of 
fraud,  and  would  impress  a  trust  on  the  property  so  obtained 
by  the  residuary  legatee  for  the  amount  so  withheld  from 
the  proposed  legatees.  The  opinion  of  the  court  in  Hoge  v. 
Hoge,  1  Watts  (Pa.),  163,  26  Am.  Dec.  52,  an  analogous 
case,  was  approved  as  a  correct  and  discriminating  statement 
of  the  law,  which  was  to  the  effect  that  the  creation  of  such  a 
trust  and  its  establishment  by  parol  evidence  was  not  in 
violation  of  the  rules  of  law  providing  for  the  transfer 
of  an  interest  in  property  in  writing.  In  the  case  of  White- 
house  v.  Bolster,  95  Me.  458,  50  Atl.  240,  the  court,  speaking 
on  the  subject  of  creating  a  trust  in  favor  of  an  intended 
beneficiary  in  cases  of  this  nature,  observes :  "  It  must  always 
appear  that  the  decedent  relied  upon  the  promise  of  the 
heir  or  devisee  as  an  effective  arrangement  for  the  future 
disposition  of  his  property.  This  principle  is  fundamental 
and  universal.  Such  a  trust  as  this  is  claimed  to  be  has 
its  origin  in  fraud.  It  is  forced,  if  necessary,  upon  the 
conscience  of  the  party  to  prevent  the  accomplishment  of  a 
fraudulent  result.  It  is  constructed  to  compel  the  disponee 
to  do  with  the  estate  coming  to  him  as  he  has  induced  his  an- 
cestor or  testator  to  believe  that  he  will  do.  It  is  upheld 
*^^  when,  and  only  when,  it  would  be  unconscientious  for  the 
disponee  to  retain  the  estate  for  his  own  benefit.  It  exists 
only  because  the  decedent  relied  upon  the  promise  of  the  heir. 
If  the  decedent  did  not  rely  upon  the  promise  there  is  no 
fraud  and  the  trust  fails.  It  is  not  a  fraud  not  to  keep  a 
promise  that  was  not  relied  upon." 
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We  deem  this  an  accurate  and  correct  statement  of  the  ele- 
ments constituting  the  grounds  of  this  equitable  relief,  and 
are  of  opinion  that  the  allegations  of  the  complaint  before  us 
are  sufficiently  broad  to  cover  these  elements  of  the  grounds 
of  equitable  relief,  and  that  the  ruling  of  the  trial  court  on 
the  demurrer  was  correct.  Other  adjudications  bearing  on 
this  question  are:  Grant  v.  Bradstreet,  87  Me.  583,  33  Atl. 
165 ;  Gilpatrick  v.  Glidden,  81  Me.  137,  10  Am.  St.  Rep.  245, 
16  Atl.  464,  2  L.  R.  A.  662;  Williams  v.  Fitch,  18  N.  Y. 
546;  Hutchings  v.  Miner,  46  N.  Y.  456,  7  Am.  Rep.  369; 
In  re  Will  of  O'Hara,  95  N.  Y.  403,  47  Am.  Rep.  53;  Ahrens 
V.  Jones,  169  N.  Y.  555,  88  Am.  St.  Rep.  620,  62  N.  E. 
666;  Williams  v.  Vreeland,  32  N.  J.  Eq.  135,  and  note; 
Vreeland  v.  Williams,  32  N.  J.  Eq.  734;  Devenish  v.  Baines, 
Finch  Free,  in  Ch.  3 ;  Bulkley  v.  Wilf ord,  2  Clark  &  F.  102 ; 
3  Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec.  1054;  1  Ferry 
on  Trusts,  5th  ed.,  sees.  171-181. 

By  the  COURT.     The  order  appealed  from  is  affirmed. 


¥or  Authorities  upon  the  question  decided  in  the  principal  case,  see 
the  note  to  Cassels  t.  Pinn,  106  Am.  St.  Bep.  95. 


KARR  V.  MILWAUKEE  LIGHT,  HEAT  AND  TRACTION 

COMPANY. 

[132  Wis.  662,  113  N.  W.  62.] 

APPEAL. — The  Refusal  of  the  Trial  Court  to  Direct  a  Verdict 

for  the  defendant  cannot  be  assigned  as  error  if  there  is  any  cred- 
ible evidence  which,  taken  in  its  most  favorable  aspect,  might  di- 
rectly, or  by  proper  inference,  sustain  the  judgment,     (p.  1018.) 

STREET  RAILWAYS.— A  Person  Becomes  a  Passenger  when 
he  signals  an  approaching  interurban  car  with  the  intention  of  tak- 
ing passage,  and  the  motorman  responds  by  sounding  his  whistle  or 
setting  his  brake,     (p.  1021.) 

CARRIER — Negligence  of  Passenger  in  Crossing  Track. — Where 
an  interurban  railway  company  maintains  a  device  between  its  par- 
allel tracks  to  enable  passengers  to  signal  approaching  cars  at  night, 
a  prospective  passenger  is  thereby  invited  to  cross  and  recross  the 
intervening  track,  to  make  signals,  and  can  be  charged  only  with 
reasonable  care  in  so  doing.  He  is  not  necessarily  negligent  in  fail- 
ing to  look  and  listen  before  crossing,     (p.  1022.) 

STREET  RAILWAYS — Device  for  Signaling  Cars — Negligence. 
Where  an  interurban  railway  company  maintains  a  device  between 
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its  tracks  by  which  intending  passengers  may  signal  approaching  cars 
at  night,  the  questions  whether  the  carrier  is  negligent  in  maintain- 
ing such  a  device,  and  whether  passengers  are  negligent  in  using  it, 
are  ordinarily  for  the  jury.     (p.  1022.) 

Clarke  M.  Rosecrantz,  for  the  appellant. 

John  Toohey,  for  the  respondent. 

««3  TIMLIN,  J.  The  plaintiff  has  a  verdict  and  judg- 
ment, and  the  only  errors  assigned  are  the  refusal  of  the 
court  below  to  direct  a  verdict  for  defendant  and  refusal  to 
grant  judgment  for  defendant.  In  such  case  it  is  necessary 
only  to  examine  the  evidence  for  the  purpose  of  ascertaining 
if  there  is  any  credible  evidence  which,  taken  in  its  most 
favorable  aspect  to  the  plaintiff,  might  directly  or  by  proper 
inference  sustain  the  judgment  below.  If  there  is  such  evi- 
dence, countervailing  ®^*  evidence  on  the  part  of  the  defend- 
ant cannot  be  considered. 

The  defendant,  an  interurban  common  carrier  operating 
its  electric  cars  by  the  center  pole  overhead  system,  has  at 
Brookdale  station,  where  the  injury  in  question  occurred,  two 
parallel  tracks,  seven  feet  nine  inches  apart  between  the  inner 
rails,  extending  nearly  north  and  south,  but  somewhat  curv- 
ing at  this  point.  The  east  track  is  used  by  the  north-bound 
cars  and  the  west  track  by  the  south-bound  cars.  These  cars 
can  only  be  boarded  by  passengers  from  the  outside  rail  of 
each  track,  and  in  daytime  the  passengers  stand  outside  the 
outside  rail  and  give  a  signal  with  the  hand  for  the  car  to 
€top.  The  car  makes  only  a  short  stop,  just  long  enough  to 
allow  the  passengers  to  embark  in  the  same  manner  in  this 
regard  as  street  railways  in  cities  are  operated.  Brookdale 
station  is  a  place  where  the  defendant  is  accustomed  to  re- 
ceive and  discharge  passengers,  but  there  is  no  building  or 
platform,  the  roadbed  is  widened  for  a  short  distance,  and 
the  usual  stopping  place  for  receiving  and  discharging  its 
passengers  is  about  twenty-five  feet  north  of  a  trolley  pole 
standing  midway  between  the  tracks,  having  on  it  a  board 
«ign  with  the  word  "Brookdale,"  and  having  on  it  a  device 
for  holding  up  a  rod  or  lever  closing  an  electric  circuit,  and. 
thereby  causing  an  electric  light  to  appear  ten  or  twelve  feet 
up  on  the  pole,  and  so  enable  prospective  passengers  to  signal 
approaching  cars  at  night.  On  this  night  signal  device  there 
are  printed  instructions  for  such  passengers  in  these  words: 
^'Hold  up  handle  uiftil  car  is  in  sight."    The  same  signal  is 
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employed  for  north-bound  and  south-bound  cars,  but  the 
south-bound  car  stops  within  twenty-five  feet  and  before 
reaching  the  signal  light,  while  the  north-bound  car  runs 
twenty-five  feet  past  the  signal  light  to  reach  the  stopping 
place.  The  lever  or  rod  for  operating  the  signal  light  was  on 
the  east  side  of  the  trolley  pole,  the  overhang  of  the  passing 
<;ar  was  one  foot  ten  inches,  the  diameter  of  the  trolley  pole 
***'  upward  of  a  foot,  and  the  person  standing  on  the  east 
side  of  the  pole  operating  the  signal  light  would  be  within 
eighteen  inches  of  the  passing  car  on  that  side.  Taking  the 
position  of  the  signal  light  in  the  center  between  the  tracks, 
the  printed  directions  thereon,  and  the  necessity  of  boarding 
the  car  on  the  side  of  the  car  opposite  to  the  signal  light, 
there  was  an  invitation  to  night  passengers  to  cross  the  track 
to  the  signal  light  in  order  to  give  the  signal,  and  to  cross 
the  track  again  after  giving  the  signal  in  order  to  board  the 
car,  with  no  other  visible  designation  of  the  point  where  the 
-T'ar  would  stop  with  reference  to  the  signal  light,  and  with- 
out any  directions  whether  to  cross  the  track  the  last  time 
before  the  car  arrived  at  the  signal  light  or  afterward.  The 
situation  was  full  of  danger,  particularly  on  a  dark  night, 
and  this  danger  could  only  be  avoided  by  the  passenger  know- 
ing or  remembering  that  the  signaled  north-bound  car  ran 
by  the  signal  light  before  stopping  and  by  remaining  be- 
tween the  tracks  until  after  it  passed  him  and  stopped,  and 
then  crossing  the  track  behind  the  car,  and  by  knowing  or 
remembering  that  this  applied  to  the  north-bound  car,  while 
the  south-bound  car  was  the  one  which  stopped  before  it 
reached  the  signal  light,  and  by  knowing  or  remembering  the 
distance  between  the  tracks  and  the  overhang  of  the  cars,  and 
that  he  could,  with  the  exercise  of  care  in  choosing  his  posi- 
tion between  the  tracks  in  the  night,  avoid  being  struck  by 
a  car  if  he  remained  between  the  tracks. 

One  who  had  by  daylight  observation  become  familiar 
with  these  conditions  and  these  measurements  and  the  place 
of  stopping  the  north-bound  car  might,  and  probably  would, 
remain  between  the  tracks  after  he  had  held  up  the  signal 
light  and  until  the  car  arrived,  but  a  person  not  possessing 
this  familiarity,  and  arriving  on  a  dark  night  where  dis- 
tances cannot  be  so  accurately  estimated,  might  ordinarily 
and  usually,  in  view  of  the  position  of  the  signal  light  on 
the  center  pole,  the  printed  and  inadequate  instructions 
*^®  thereon,  and  the  necessity  of  boarding  the  car  from  the 
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outside,  cross  over  to  that  side  immediately  upon  letting  go 
of  the  signal  light.  This  was  for  the  jury  to  decide,  and 
upon  their  determination  of  this  question  and  upon  the  legal 
relation  of  the  plaintiff  to  the  defendant  depended  in  large 
part  the  charge  of  contributory  negligence  against  the  plain- 
tiff. 

The  night  in  question  was  dark  and  foggy.  The  plaintiff, 
intending  to  board  the  north-bound  car  of  defendant  at 
Brookdale  and  coming  from  the  east,  crossed  the  east  track 
to  the  signal  light  and  listened  for  an  approaching  car. 
When  he  heard  the  car  approaching  he  pressed  on  the  rod 
and  displayed  the  sigal  light,  standing  on  the  east  side  of 
the  pole  bearing  that  light  and  within  about  three  feet  of  the 
inner  rail  of  the  east  track.  As  soon  as  he  saw  the  headlight 
of  the  approaching  car  he  let  go  the  signal  light,  which  imme- 
diately extinguished,  and  started  eastward  briskly,  crossed 
the  east  track,  and  was  struck  at  or  about  the  east  rail  of  the 
east  track,  having  made  not  more  than  two  or  three  steps 
after  letting  go  of  the  signal  rod.  We  are  not  informed  at 
what  point  or  at  what  distance  south  of  the  signal  light  he 
first  saw  the  headlight,  but  the  motorman  saw  the  signal  light 
when  he  was  about  one  hundred  and  five  or  one  hundred  and 
ten  feet  south  of  the  signal  light,  and  whistled  to  the  pros- 
pective passenger  his  acceptance  of  the  signal,  as  was  usual, 
and  immediately  began  to  apply  his  brake.  He  saw  the 
signal  light  disappear,  no  doubt,  at  the  time  the  plaintiff 
released  his  hand  from  the  signal  rod  and  started  to  cross 
the  track,  when  he  (the  motorman)  was  at  the  next  pole 
south  of  the  pole  bearing  the  signal,  or  ninety-two  feet 
and  some  inches  south  of  the  signal  light;  but  after  strik- 
ing the  plaintiff  he  ran  quite  a  distance  past  the  usual 
place  of  stopping,  and  afterward  backed  up  about  one  hun- 
dred feet  to  where  the  plaintiff  lay,  some  distance  northeast 
of  the  signal  light.  The  car  approached  the  station  in  ques- 
tion at  a  very  high  rate  of  speed,  some  of  the  witnesses  for 
the  plaintiff  claiming  at  the  rate  of  forty  miles  an  hour,  and 
the  distance  ®^''  which  the  car  ran  by  the  signal  light  and 
by  its  usual  stopping  place  indicates  an  excessive  and  negli- 
gent rate  of  speed  in  approaching  such  a  station  on  a  dark 
night  circumstanced  as  this  station  was.  This  case  is  not 
ruled  by  Hogan  v.  Winnebago  T.  Co.,  121  Wis.  123,  98  N.  W. 
928,  Schroeder  v.  Wisconsin  Cent.  R.  Co.,  117  Wis.  33,  93 
N.  W.  837,  Bohn  v.'  Racine,  119    Wis.  341,  96  N.  W.  813 , 


Sept.  1907.]     Kakb  v.  Milwaukee  Light  etc.  Co.  1021 

Watermolen  v.  Fox  River  E.  R.  &  P.  Co.,  110  Wis.  153,  85 
N.  W.  663,  or  that  class  of  cases  with  reference  to  the  alleged 
contributory  negligence  of  the  plaintiff.  When  the  plaintiff 
in  good  faith  signaled  the  approaching  car  in  the  regular 
and  recognized  manner,  and  the  motorman  responded  to  that 
signal  by  whistle  or  the  act  of  setting  his  brake,  the  plaintiff 
became  a  passenger. 

"One  becomes  a  passenger  when  he  puts  himself  into  the 
care  of  the  railroad  company  to  be  transported  under  a  con- 
tract and  is  received  and  accepted  as  a  passenger  by  the  com- 
pany. There  is  hardly  ever  any  formal  act  of  delivery  of 
one's  person  into  the  care  of  the  carrier,  or  of  acceptance  by 
the  carrier  of  one  who  presents  himself  for  transportation, 
and  so  the  existence  of  the  relation  of  passenger  and  carrier 
is  commonly  to  be  implied  from  circumstances.  These  cir- 
cumstances must  be  such  as  to  warrant  an  implication  that 
the  one  has  offered  himself  to  be  carried  on  a  trip  about  to  be 
made,  and  that  the  other  has  accepted  his  offer":  Webster  v. 
Fitchburg  R.  Co.,  161  Mass.  298,  37  N.  E.  165,  24  L.  R.  A. 
521,  and  cases  in  note. 

One  in  good  faith  going  through  the  depot  to  take  passage 
on  the  cars  is  a  passenger,  although  he  has  not  bought  a  ticket : 
Grimes  v.  Pennsylvania  Co.,  36  Fed.  72;  Allender  v.  Chicago 
R.  I.  &  P.  R.  Co.,  37  Iowa,  264.  One  who  enters  upon  depot 
grounds  by  the  approaches  furnished  by  the  carrier  is  a  pas- 
senger. The  fare  does  not  have  to  be  paid  nor  the  train  en- 
tered, but  the  person  must  merely  enter  within  the  control 
of  the  carrier  at  the  depot  through  the  usual  channels  of 
business  with  the  intention  in  good  faith  of  becoming  a  pas- 
senger by  either  paying  fare  before  or  after  entering  the 
train:  Baltimore  &  0..«<*«  R.  Co.  v.  State,  81  Md.  371,  32 
Atl.  201;  Smith  v.  St.  Paul  City  R.  Co.,  32  Minn.  1,  50  Am. 
Rep.  550,  18  N.  W.  827;  North  Chicago  St.  R.  Co.  v.  Williams, 
140  111.  275,  29  N.  E.  672.  The  rule  relative  to  contributory 
negligence  on  the  part  of  the  passenger  in  such  case  is  well 
stated  by  the  circuit  court  of  appeals  of  the  sixth  circuit  in 
Graven  v.  MacLeod,  92  Fed.  846,  35  CCA.  47,  following 
Warner  v.  Baltimore  &  0.  R.  Co.,  168  U.  S.  339,  18  Sup.  Ct. 
Rep.  68,  42  L.  ed.  491,  as  follows:  "Where  a  carrier  so  op- 
erates its  trains  at  a  station  that  a  passenger  is  impliedly 
invited  to  cross  an  intervening  track  in  going  to  or  leaving 
his  train,  he  is  chargeable  only  with  the  exercise  of  reason- 
able care  to  avoid  danger,  and  is  not  necessarily  guilty  of 
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contributory  negligence  in  failing  to  look  and  listen  for  an 
approaching  train  before  crossing  such  track":  See  Rose's 
Notes  to  168  U.  S.  339,  18  Sup.  Ct.  Rep.  68,  42  L.  ed.  491. 

The  reason  for  the  distinction  between  the  case  of  a  pas- 
senger crossing  a  track  under  such  circumstances  and  the  case 
of  an  ordinary  pedestrian  bearing  no  such  relation  to  the 
railroad  company  appears  to  rest  upon  the  possibility  or  prob- 
ability that  a  reasonably  prudent  man  in  the  exercise  of  or- 
dinary care  might  well  believe  that,  in  the  face  of  such  im- 
plied invitation  to  cross,  the  movements  of  passing  trains 
would  be  so  regulated  or  adjusted  as  to  permit  his  crossing  in 
safety.  In  the  instant  case  the  jury  was  authorized  to  infer 
from  the  evidence  that  the  plaintiff,  as  a  reasonably  prudent 
man,  understood  that  he  was  obliged  to  cross  the  east  track  in 
order  to  board  the  car  in  question  and  to  cross  at  the  time  and 
in  the  manner  in  which  he  did  cross,  and  that  due  care  would 
be  exercised  by  the  defendant  for  the  safety  of  those  so  cross- 
ing by  stopping  the  car  south  of  or  at  the  signal  light.  The 
jury  had  also  the  right  to  consider  that  the  plaintiff  was  so 
near  the  inner  rail  and  in  such  a  position  in  giving  the  signal 
that  an  ordinarily  prudent  man,  knowing  that  the  car  would 
stop  only  for  a  moment  to  permit  him  to  embark,  might  have 
considered  it  the  proper  course  to  cross  the  track  at  the  time, 
and  in  the  manner  in  which,  he  did  cross  it  in  order  to  enter 
the  car.  It  was  essentially  a  question  of  fact,  nut  one  of  law, 
«09  whether  or  not  an  ordinarily  prudent  man  would,  under 
the  circumstances,  have  done  as  the  plaintiff  did,  and  whether 
or  not  the  plaintiff  was  conscious  that  the  car  was  approaching 
in  the  sense  of  continuing  its  movement  across  and  beyond 
the  point  at  which  the  plaintiff  attempted  to  cross  the  track. 
There  was  therefore  evidence  to  sustain  the  finding  of  the 
jury  negativing  contributory  negligence,  and  there  was  also 
evidence  to  sustain  the  finding  of  the  jury  that  the  defendant 
was  guilty  of  negligence  in  maintaining  this  signal  for  the 
use  of  passengers  at  the  place  and  under  the  circumstances 
in  question,  and  also  in  the  operation  of  its  car  on  the  night 
in  question  in  approaching  such  a  place. 

It  follows  that  the  judgment  of  the  circuit  court  should  be 
affirmed. 

By  the  COURT.  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Cassody,  C.  J.,  dissents. 
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The  Question  Whether  a  Person  Approaching  a  Car  with  the  inten- 
tion of  taking  passage  thereon  is  a  passenger,  and  the  question 
whether  he  is  negligent  in  crossing  intervening  tracks  to  take  the 
car,  are  discussed  in  the  notes  to  Illinois  Cent.  R.  E.  Co.  v.  O'Keefe, 
61  Am.  St.  Rep.  81;  Duchemin  v.  Boston  etc.  Ey.  Co.,  104  Am.  St. 
Rep.  585.  The  law  seems  well  settled  that  a  person  acquires  the 
status  of  a  passenger  when  he  has  purchased  a  ticket  and  is  waiting 
for  a  train  soon  due  or  is  approaching  a  train  about  to  depart:  At- 
chison etc.  Ey.  Co.  v.  Holloway,  71  Kan.  1,  114  Am.  St.  Eop.  4G2; 
Pineus  v.  Atlantic  etc.  E.  E.  Co.,  140  N.  C.  450,  111  Am.  St.  Rep. 
856;   Abbot  v.  Oregon  E.  E.  Co.,  46  Or.  549,  114  Am.  St.  Eep.  885. 
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GUMAER.  V.  CRIPPLE   CREEK  TUNNEL,  TRANSPOR- 
TATION AND  MINING  COMPANY. 

[40  Colo.  1,  90  Pac.  81.] 

CORPORATIONS — Meetings — Quorum. — If  the  board  of  direct- 
ors of  a  corporation  consists  of  five  members,  and,  under  the  by-laws, 
four  constitute  a  quorum,  a  majority  of  the  quorum,  being  a  majority 
of  the  board,  can  legally  do  any  act  which  the  entire  board  would 
be  authorized  to  do.     (p.  1033.) 

CORPORATIONS — Meetings — Notice  to  Directors. — Directors 
of  a  corporation  are  bound  to  take  notice  of  its  regular  meetings. 
(p.  1033.) 

CORPORATIONS — Officers — Compensation  for  Outside  Ser- 
vices.— ^For  services  performed  by  a  president  of  a  corporation  clearly 
outside  of  his  duties  as  president  or  director,  and  in  the  nature  of  the 
duties  of  a  general  manager  or  superintendent,  a  recovery  may  be 
had  either  under  an  express  or  implied  contract,     (p.  1034.) 

CORPORATIONS — Money  Advanced  by  President  for  Use  of 
Ratification. — If  money  is  advanced  by  the  president  of  a  corpora- 
tion for  its  use  and  benefit  and  with  notice  to  its  members,  and  a 
note  is  executed  by  such  president  and  the  secretary  of  the  corpora- 
tion to  the  president  evidencing  such  indebtedness,  the  board  of 
directors  of  the  corporation  has  power  to  ratify  the  execution  of  such 
note.     (p.  1035.) 

CORPORATIONS — Stockholders — Estoppel. — A  holder  of  stock 
originnlly  issued  to  the  president  of  a  corporation  cannot  object  to 
the  action  of  the  corporation  in  reducing  the  price  to  be  paid  therefor, 
(p.  1035.) 

Patterson,  Richardson  &  Hawkins,  for  the  appellant. 

Bartels  &  Silverstein,  for  the  appellee. 

*  BAILEY,  J.  In  February,  1896,  Thomas  Robinson  was 
the  ^  owner  of  certain  mining  claims  and  leases  upon  certain 
other  mining  claims  situate  in  the  Cripple  Creek  mining  dis- 

(1024) 
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trict.  He  believed  that  if  a  tunnel  could  be  run  through 
Beacon,  Guyot,  Raven  and  Bull  hills,  along  the  line  covered 
by  these  leases  and  mining  claims,  that  it  would  result  in  the 
discovery  of  valuable  deposits  of  mineral.  He  lacked  the 
means  with  which  to  construct  this  tunnel,  and  organized  a 
corporation  called  The  Cripple  Creek  Tunnel,  Transportation 
and  Mining  Company,  one  of  the  defendants  in  this  action. 
He  caused  to  be  issued  to  four  persons,  other  than  himself, 
one  share  each  of  the  capital  stock,  for  the  purpose  of  enabling 
them  to  act  as  directors.  He  transferred  to  the  corporation 
his  mining  claims  and  leases  in  consideration  of  the  issuance 
to  him  of  the  balance  of  the  stock,  consisting  of  sixty  thousand 
shares  of  the  par  value  of  $100  each,  less  the  four  shares 
so  issued  to  the  other  directors.  He  then  executed  a  contract 
with  defendant  Wallace,  whereby  forty  thousand  shares  were 
to  be  transferred  to  Rathvon  as  trustee,  Wallace  to  have  the 
right  to  purchase  these  shares  on  the  following  terms :  Any 
portion  of  ten  thousand  shares  which  was  purchased  before 
July  1,  1896,  was  to  be  paid  for  at  the  rate  of  $5  per  share ; 
any  part  of  ten  thousand  shares  which  was  purchased  prior 
to  January  1,  1897,  at  $10  per  share;  any  part  of  ten  thou- 
sand shares  purchased  prior  to  July  1,  1897,  at  $15  per  share, 
and  any  part  of  the  last  ten  thousand  shares  purchased  prior 
to  January  1,  1898,  at  $20  per  share.  The  proceeds  of  the 
sales  were  to  go  to  the  corporation  for  the  purpose  of  ex- 
^.avating  a  tunnel  and  developing  the  property.  It  was  be- 
lieved that  after  the  $50,000,  which  was  to  be  paid  for  the 
ten  thousand  shares,  had  been  expended,  the  remaining  shares 
would  become  more  valuable,  because  it  was  thought  that 
some  valuable  *  deposits  of  mineral  would  be  discovered  by 
that  time  and  that  as  the  tunnel  progressed  additional  mineral 
would  be  discovered  and  the  shares  continue  to  increase  in 
value,  and  for  this  reason  each  block  of  ten  thousand  shares 
was  to  be  sold  for  a  greater  price  than  the  preceding  block. 

Defendant  Wallace  found  that  he  was  unable  to  procure 
funds  with  which  to  purchase  the  first  ten  thousand  shares 
within  the  time  limited  by  the  contract.  Robinson  talked 
with  the  other  members  of  the  company  as  to  the  advisability 
of  extending  the  time  in  which  Wallace  should  be  permitted 
to  purchase  this  stock,  and,  without  any  formal  meeting  of 
the  board,  it  was  agreed  to  extend  the  time.  A  contract  of 
extension  was  made,  signed  by  Robinson,  Wallace,  and  by 
Am.  St.  Kep.,  VoL  122—65 
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Wallace  for  the  corporation,  as  he  was  then  acting  as  presi- 
dent of  the  company.  These  ten  thousand  shares  were 
eventually  taken  by  "Wallace  and  paid  for  at  the  rate  of  $5 
per  share.  The  capital  stock  of  the  corporation  which  had 
been  issued  was  then  all  owned  by  Robinson,  who  owned 
twenty  thousand  shares,  and  by  Wallace,  who  owned  ten 
thousand  shares,  and  the  three  remaining  directors,  who 
owned  one  share  each. 

After  expending  the  $50,000  which  Wallace  paid  for  the 
stock  in  driving  the  tunnel,  no  mineral  was  discovered. 
From  time  to  time  thereafter  the  time  for  paying  for  the  stock 
by  Wallace  was  extended  in  the  same  manner  as  the  extension 
had  been  made  for  the  purchase  of  the  first  ten  thousand 
shares,  and  the  price  was  reduced;  so  that  for  which  he  had 
agreed  to  pay  $10  per  share  was  sold  to  him  for  $2.50,  and 
that  for  which  he  originally  agreed  to  pay  $15  and  $20  per 
share  was  reduced  to  fifty  cents  per  share,  and  for  the  en- 
tire forty  thousand  shares  Wallace  paid  $85,000  instead  of 
$500,000,  as  provided  in  the  contract.  The  agreement  ^  by 
which  Wallace  was  to  pay  fifty  cents  per  share,  instead  of 
$15  and  $20,  was  made  on  the  25th  of  October,  1898. 

In  addition  to  the  $85,000  paid  by  Wallace  for  the  stock, 
he  paid  for  the  use  and  benefit  of  the  corporation  certain 
sums  of  money  at  various  times,  amounting  in  the  aggregate 
to  the  sum  of  $9,778.28.  This  money  was  furnished  for  the 
purpose  of  paying  employes,  releasing  the  property  from  at- 
tachments and  other  liens  which  had  been  filed  upon  it.  In 
addition  to  the  furnishing  of  this  money,  Mr.  Robinson,  who 
was  the  only  other  heavy  stockholder,  testifies:  "Mr.  Wal- 
lace undertook  the  entire  placing  of  the  stock  of  the  com- 
pany, and  devoted  almost  his  entire  time.  He  assumed  the 
entire  supervision  of  the  tunnel  Work  in  Cripple  Creek,  the 
disbursement  of  the  funds,  employment  of  men,  making  of 
contracts,  and  a  general  supervision  of  all  of  the  work  going 
on  at  the  tunnel.  His  services  differed  from  the  other  officers 
of  the  company  in  that  he  devoted  almost  his  entire  time 
for  a  part  of  each  year  to  the  financing  and  management 
of  the  tunnel.  The  other  directors  did  not  do  anything,  ex- 
cept Mr.  S.  F.  Rathvon,  who  was  secretary  and  treasurer,  per- 
formed the  duties  of  this  office.  The  value  of  Mr.  Wallace's 
.services  to  the  company  was  fully  $8,000.  In  my  opinion 
a  fair  and  reasonable  compensation  for  Mr.  Wallace's  ser- 
vices was  more  than  $8,000.** 
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This  testimony  is  not  contradicted.  In  addition  to  services 
performed  by  Wallace  in  the  management  of  the  company, 
he  gave  to  the  late  Charles  H.  Toll  five  hundred  shares  of  his 
individual  stock,  to  compensate  him  for  services  rendered 
to  the  company  as  its  general  counsel.  He  also  gave  to  Lyman 
E.  White  for  services  as  foreman  fifteen  hundred  ®  shares, 
and  to  Mr.  Stearns,  one  of  the  directors,  one  hundred  shares, 
and  three  thousand  seven  hundred  and  fifty  shares  to  the 
plaintiff,  which  last-mentioned  shares  made  the  basis  of  this 
suit. 

For  the  money  advanced  for  the  use  of  the  corporation,  Mr. 
Wallace,  as  president  of  the  company,  together  with  the 
secretary,  made  promissory  notes  payable  to  Wallace.  On  the 
7th  of  May,  1900,  at  a  meeting  of  the  board  of  directors, 
Wallace  presented  these  notes  as  a  claim  against  the  company, 
and  also  by  a  written  communication  recited  services  he  had 
rendered  for  the  company  during  the  four  years  and  more 
of  its  existence,  and  asked  to  be  paid  for  such  services.  A 
resolution  was  passed  by  the  directors  authorizing  the  execu- 
tion of  an  additional  note,  payable  to  Wallace,  for  $8,000 
in  payment  for  such  services,  and  authorizing  the  employment 
of  an  attorney  who  should,  in  the  event  of  an  action  being 
brought  upon  the  notes,  appear  for  the  corporation  and  admit 
the  indebtedness. 

The  by-laws  of  the  corporation  provide  that  it  requires 
four  directors  to  constitute  a  quorum  for  the  transaction  of 
business.  The  minutes  kept  by  the  secretary  recited  that  at 
this  meeting  upon  May  7th,  there  were  present  Jacob  Wallace, 
president;  Thomas  Robinson  and  S.  F.  Rathvon,  directors; 
but  Mr.  Stearns,  another  director,  testifies:  "I  was  present 
at  the  meeting  of  the  board  of  directors  of  said  company  held 

....  on  the  seventh  day  of  May,  1900 I  have  not 

seen  the  minutes  of  said  meeting  since  they  were  written  up, 
but  if  they  do  not  show  that  myself,  Samuel  Rathvon  and 
Thomas  Robinson,  directors,  were  present,  ....  then  such 
minutes  have  not  been  made  up  in  accordance  with  the  facts. ' ' 

Mr.  Rathvon,  the  secretary,  in  his  testimony  did  not  say 
that  Stearns  was  not  present,  and  did  not  "^  know  when  the 
minutes  were  written.  Mr.  Robinson  and  Mr.  Wallace  also 
testified  that  at  this  meeting  there  were  four  members  of  the 
board  present. 

Subsequently  Wallace  obtained  a  judgment  against  the 
company  upon  these  notes  for  $17,778.28. 
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In  November,  1898,  the  tunnel  had  been  driven  about  two 
thousand  four  hundred  feet,  and  no  mineral  had  been  dis- 
covered. The  company  borrowed  from  the  plaintiff  $6,000, 
executed  its  note  therefor,  the  first  four  months  to  be  without 
interest  and  thereafter  to  draw  interest  at  the  rate  of  twenty- 
four  per  cent  per  annum.  At  the  time  of  the  making  of  this 
loan,  and 'apparently  as  an  inducement  for  the  making  of 
it,  Mr.  Wallace  gave  to  the  plaintiff  three  thousand  seven 
hundred  and  fifty  shares  of  his  stock,  for  which  the  plaintiff 
paid  nothing.  This  note  was  not  paid,  and  plaintiff  brought 
action  upon  it  and  obtained  judgment  May  15,  1900,  for 
$7,480.  To  save  the  company's  property  from  sale  by  virtue 
of  this  judgment,  Wallace  paid  bonuses  to  plaintiff  for  exten- 
sions from  time  to  time,  and  finally  purchased  the  judgment. 
The  money  paid  for  the  judgment  and  for  the  various  ex- 
tensions of  time  thereon  amounted  to  $9,400,  which,  with 
the  three  thousand  seven  hundred  shares  of  stock,  was  what 
plaintiff  received  for  a  loan  of  $6,000. 

Shortly  after  this  judgment  was  purchased  by  Wallace, 
namely,  on  the  20th  of  May,  1901,  this  action  was  commenced 
by  the  plaintiff  against  the  corporation  and  Wallace.  Plain- 
tiff complains  that  the  extension  of  the  time  in  which  the 
defendant  Wallace  was  to  purchase  the  stock  and  the  reduction 
of  the  price  whicl;  he  was  to  pay  was  fraudulent  and  illegal, 
because  the  same  was  not  formally  authorized  by  the  board 
of  directors.  He  also  contends  that  the  execution  of  the  notes 
of  the  corporation  to  Wallace  was  unlawful  and  without  con- 
sideration. Plaintiff  asks  that  the  forty  thousand  shares  of 
stock  be  returned  to  the  treasury  of  the  company,  or  that 
Wallace  be  compelled  *  to  pay  the  sum  of  money  required 
to  be  paid  by  the  original  agreement,  and  that  he  be  com- 
pelled to  satisfy  and  discharge  the  judgment. 

To  this  complaint  an  appropriate  answer  and  a  replication 
to  the  answer  were  filed.  The  matter  was  tried  to  the  court 
and  the  court  found  that,  inasmuch  as  the  shares  of  stock 
owned  by  plaintiff  were  obtained  from  defendant  Wallace 
and  formed  a  part  of  the  stock  obtained  by  said  de- 
fendant under  the  contract  and  the  various  modifications 
thereof,  plaintiff  was  not  in  a  position  to  make  complaint 
in  reference  to  the  stock,  and  that  the  meeting  of  the  board 
of  directors  of  May  7th,  which  authorized  the  execution  of 
the  $8,000  note,  and>a  confession  of  judgment  on  that  note 
as  well  as  the  others  held  by  the  defendant,  was  not  a  legal 
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meeting  because  James  B.  Orman,  one  of  the  directors  of  the 
company,  had  no  notice  thereof,  and  that  it  requires  four  di- 
rectors to  constitute  a  quorum,  and  there  only  being  four 
present,  including  Wallace,  who  was  not  entitled  to  vote, 
there  was  no  quorum;  that,  therefore,  the  resolution  was  not 
legally  adopted  and  so  much  of  the  judgment  as  was  based 
on  the  $8,000  note  was  invalid,  and  a  decree  was  rendered 
accordingly. 

Plaintiff  brings  the  matter  here  upon  appeal,  and  the 
defendants  assign  cross-errors,  complaining  that  the  court 
erred  in  its  findings  as  to  the  $8,000  note. 

We  will  dispose  of  the  matters  in  controversy  in  the  order 
in  which  they  are  presented  ir  the  briefs. 

It  is  contended  that  no  quorum  was  present  at  the  meet- 
ing and  the  resolution  was  not  legally  passed.  As  we  have 
stated,  the  minutes  of  the  meeting  recite  the  presence  of  Wal- 
lace, Robinson  and  Rathvon.  The  secretary  did  not  testify 
that  Stearns,  a  director,  was  not  present.  Stearns  testified 
that  he  was,  and  ®  Wallace  and  Robinson  each  testified  that 
there  were  four  members  present.  The  secretary  did  not  know 
when  the  minutes  were  written.  It  would  have  been  very 
easy  for  the  secretary  to  have  honestly  omitted  the  name  of 
Stearns  from  among  those  present,  even  though  he  was  there, 
while  it  would  have  been  impossible  for  Stearns  to  remember 
that  he  was  there  and  have  a  clear  idea  of  the  proceedings  as 
they  occurred  if,  in  fact,  he  had  not  been  there.  One  may 
fail  to  remember  the  happening  of  an  event  though  it  oc- 
curred, but  it  is  impossible  to  remember  that  which  never 
happened.  So  we  will  take  it  for  granted  that  Mr.  Stearns 
was  present  and  took  part  in  the  meeting. 

Plaintiff  contends  that  even  though  Mr.  Stearns  was 
present,  the  resolution  was  illegally  passed,  for  the  reason 
that  Mr.  Wallace's  interest  in  the  matter  under  consideration 
disqualified  him  and  broke  the  quorum. 

In  2  Cook  on  Stock  and  Stockholders,  section  657,  cited  by 
plaintiff,  it  is  said:  "The  voting  of  a  salary  or  compensation 
....  must  be  entirely  free  from  fraud,  actual  or  construc- 
tive. The  vote  is  illegal  if  it  is  carried  only  by  including 
the  vote  of  the  director  who  receives  the  salary  or  pay." 

This  authority  is  not  in  point,  for  the  reason  that,  while 
there  were  four  directors  present,  including  Wallace,  Wallace 
did  not  vote  either  for  or  against  the  resolution.  The  other 
three  directors  voted  for  it 
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In  section  3929  of  3  Thompson  on  Corporations,  cited  by 
plaintiff,  it  is  said:  "It  is  perfectly  clear  ....  that  where 
a  bare  quorum  is  assembled,  no  contract  can  be  made  with  a 
member  of  that  quorum;  because  such  a  contract  requires 
his  concurrence,  and  he  cannot  be  on  **  both  sides  of  the  same 
contract.  As  to  that  contract  he  is  not  a  director,  but  is  a 
stranger;  and  when  he  steps  out  of  the  bare  quorum  and  as- 
sumes the  attitude  of  a  stranger,  the  quorum  is  broken." 

The  learned  author  cites  as  an  authority  to  this  proposition 
only  the  case  of  Miner  v.  Belle  Isle  Ice  Co.,  93  Llieh.  97, 
53  N.  W.  218,  17  L.  R.  A.  412.  In  that  case  it  appears  that 
there  were  but  three  directors.  They  were  Lorman,  Miner 
and  Linn.  At  the  directors'  meeting  it  was  proposed  to  make 
Lorman  president  and  superintendent  at  a  salary  of  $4,000. 
Miner  objected  and  moved  to  adjourn,  and,  upon  the  failure 
of  his  motion,  left  the  meeting.  Afterward,  Linn  and  Lorman 
only  being  present,  Linn  moved  that  Lorman  be  elected  presi- 
dent at  a  salary  of  $1,000  per  year  as  president  and  $3,000 
per  year  as  manager.  Lorman  seconded  the  motion  and  Lor- 
man and  Linn  voted  aye.  So  it  may  be  seen  that  out  of  the 
three  directors  there  was  only  one  of  those  who  voted  upon 
the  proposition  who  was  qualified  to  vote.  Lorman,  being 
interested  in  the  motion,  could  not  vote,  and  Miner  had  left 
the  meeting,  so  that  the  only  legal  vote  cast  for  the  resolution 
was  that  of  Linn.  Under  such  circumstances  the  court  very 
properly  held  that  the  resolution  was  not  legally  passed;  but 
that  is  not  this  case.  At  the  meeting  of  the  directors  here 
there  were  four  out  of  five  present;  the  fifth,  Governor  Or- 
man,  being  absent.  Three  of  the  four,  constituting  a  majority 
of  the  entire  board,  voted  for  the  resolution.  After  a  some- 
what careful  examination  of  the  authorities,  we  are  inclined 
to  believe  that  the  resolution  was  regularly  and  properly 
adopted. 

In  2  Kent's  Commentaries,  *293,  the  rule  is  laid  down  as 
follows:  "The  same  principle  prevails  in  these  incorporated 
societies  as  in  the  community  at  large,  that  the  acts  of  the 
majority,  in  cases  within  the  charter  **  powers,  bind  the 
whole.  The  majority  here  means  the  major  part  of  those  who 
are  present  at  a  regular  corporate  meeting.  There  is  a  dis- 
tinction taken  between  a  corporate  act  to  be  done  by  a  select 
and  definite  body,  as  by  a  board  of  directors,  and  one  to  be 
performed  by  the  constituent  members.  In  the  latter  case,  a 
majority  of  those  who  appear  may  act;  but  in  the  former, 
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a  majority  of  the  definite  body  must  be  present,  and  then  a 
majority  of  the  quorum  may  decide." 

This  doctrine,  as  laid  down  by  Chancellor  Kent,  is  cited 
with  approval  by  the  following  authorities  among  others: 
Angell  and  Ames  on  Corporations,  sec.  501 ;  Leavitt  v.  Ox- 
ford &  G.  S.  M.  Co.,  3  Utah,  265,  1  Pac.  365;  Van  Hook  v. 
Somerville  Mfg.  Co.,  5  N.  J.  Eq.  137;  Foster  v.  Mullanphy 
P.  M.  Co.,  92  Mo.  79,  4  S.  W.  260. 

In  the  case  of  Sargent  v.  Webster,  13  Met.  497,  46  Am.  Dec. 
743,  it  is  said:  "In  ordinary  cases,  when  there  is  no  other 
express  provision,  a  majority  of  the  whole  number  of  an  ag- 
gregate body,  who  may  act  together,  constitute  a  quorum, 
and  a  majority  of  those  present  may  decide  any  question  upon 
which  they  can  act." 

In  Buell  V.  Buckingham  &  Co.,  16  Iowa,  284,  85  Am,  Dec. 
516,  it  appears  that  at  a  meeting  of  the  board  of  directors 
of  the  corporation  at  which  Elijah  Buell,  president,  and  Robert 
Buell  and  Robert  Spear,  directors,  were  alone  present,  a 
quorum  under  the  by-laws  being  the  president  and  two  di- 
rectors, certain  property  of  the  corporation  was  sold  to 
Elijah  Buell,  in  consideration  of  an  indebtedness  by  the  cor- 
poration to  him.  Cole,  J.,  said:  "In  this  case,  although  the 
requisite  number  of  directors  was  present,  Elijah  Buell  was 
disqualified  from  acting  in  the  matter  of  the  sale  to  himself ; 
and  the  question  then  is.  Can  a  majority  of  the  **  quorum, 
which  is  itself  but  a  bare  majority,  do  a  binding  act  ? ' ' 

Then,  after  citing  what  has  heretofore  been  said  as  the 
utterance  of  Chancellor  Kent,  the  justice  proceeds: 

"Mr.  Dane  illustrates  the  same  rule,  as  follows:  *If  the 
charter  requires  twelve  common  councilmen  to  elect  or  do  an 
act,  seven  of  them  at  least  must  be  present,  though  four  of 
the  seven  may  give  the  vote,'  etc.:  5  Dane's  Abridgn\ent,  150. 
See,  also,  Angell  and  Ames  on  Corporations,  sec.  571 ;  Cahill 
V.  Kalamazoo  Ins.  Co.,  2  Doug.  (Mich.)  124,  43  Am.  Dec.  457; 
Sargent  v.  Webster,  13  Met.  497,  46  Am.  Dec.  743;  In  re 
Union  Ins.  Co.,  22  Wend.  591;  Ex  parte  Willcocks,  7  Cow. 
402,  17  Am.  Dec.  525. 

"It  follows,  then,  in  the  light  of  these  authorities,  that 
since  the  president  and  two  of  the  directors  constituted  a 
quorum,  it  was  competent  for  two,  being  a  majority  of  that 
quorum,  to  bind  the  corporation ;  and  if  two  were  able  to  act, 
€ven  as  against  the  opposing  vote  of  the  other,  they  could,  a 
fortiori,  act  without  his  concurrence." 
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The  justice  then  proceeds  to  say  that  which  is  peculiarly 
applicable  to  this  case  (it  being  remembered  that  Mr.  Wallace 
was  the  president  of  the  corporation)  :  "The  ordinary  duties 
of  the  president  are  to  preside,  determine  questions  of  order, 
give  the  casting  vote  in  case  of  a  tie,  etc. ;  and  since  the  vote 
of  the  directors  was  unanimous,  there  was  no  occasion  or  op- 
portunity for  the  president  to  cast  his  vote,  even  if  he  had 
not  been  disqualified;  and  the  contract  of  sale  was  made  by 
just  as  many  directors  as  was  required  by  the  by-laws,  or  as 
it  was  possible  to  have  in  the  corporation  as  constituted." 

In  the  same  case,  at  page  290,  Dillon,  J.,  says:  ''Three  con- 
stituted a  quorum.  So  far  all  is  clear.  Advancing  in  the 
argument,  the  first  proposition  *^  I  lay  down  is,  that  a  major- 
ity of  the  quorum,  all  being  present,  have  the  power  to  act, 
and  to  decide  any  question  upon  which  they  can  act.  This 
proposition  is  clear  upon  the  authorities." 

He  then  proceeds  to  cite  a  number  of  authorities  in  sup- 
port of  the  doctrine,  which  it  is  not  necessary  to  repeat  here. 

Hax  V.  Davis  Mill  Co.,  39  Mo.  App.  453,  is  an  action  in- 
stituted to  recover  of  the  milling  corporation  a  salary  alleged 
to  be  due  plaintiff  as  president  of  the  corporation.  The  court 
says:  "There  is  no  question  as  to  the  plainti^'s  disqualifica- 
tion to  vote  on  his  own  salary It  appears,  then,  that  a 

majority  of  all  the  directors  voted  on  the  question  and  that  a 
majority  of  those  voting  voted  for  the  resolution  and,  in  our 
opinion,  legally  adopted  it.  In  the  absence  of  anything  to 
the  contrary,  in  the  charter  or  by-laws,  a  majority  will  con- 
stitute a  quorum,  and  a  majority  of  that  quorum  can  do  the 
business  of  the  board:  Morawetz  on  Corporations,  sees.  467, 
531.  The  fact  that  plaintiff  was  present  at  this  meeting  will 
not  alter  the  rule.  He  abstained  from  voting  for  the  reason 
that  he  could  not  vote  on  the  question,  and  the  proceedings 
will  be  given  the  same  effect  as  if  he  had  been  absent. ' ' 

In  Ex  parte  Willcocks,  7  Cow.  402,  17  Am.  Dec.  525,  it  is 
also  said:  "To  make  a  quorum  of  a  select  and  definite  body 
of  men  possessing  the  power  to  elect,  a  majority  at  least  must 
be  present;  and  then  a  majority  of  the  quorum  may  decide." 

In  Wells  V.  Rahway  White  Rubber  Co.,  19  N.  J.  Eq.  402,  it 
was  said:  "At  this  meeting,  three  of  the  five  directors  were 
present,  and  although  there  is  some  proof  that  the  entry  is 
incorrect  in  stating  that  all  three  concurred  in  the  resolution, 
yet  it  appears  that  two  did  ^^  concur  unconditionally,  and  as. 
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of  five  directors  three  are  a  quorum,  and  two  a  majority  of 
the  three,  the  resolution  must  be  taken  as  valid  and  binding. ' ' 

In  view  of  these  authorities  and  others  of  similar  import,  we 
adopt  the  rule  that  where  the  board  of  directors  of  a  corpora- 
tion consists  of  five  members,  and,  under  the  by-laws,  it  re- 
quires four  to  constitute  a  quorum,  a  majority  of  the  quorum, 
being  a  majority  of  the  board,  can  legally  do  any  act  which 
the  entire  board  would  be  authorized  to  do. 

In  the  findings  of  the  trial  court  some  importance  appears, 
to  have  been  given  to  the  fact  that  Director  Orman  received 
no  notice  of  the  meeting  of  the  board  of  directors  to  be  held 
upon  the  7th  of  IMay,  and  in  the  oral  argument  counsel  for 
plaintiff  urged  that  as  one  of  the  reasons  why  this  meeting 
was  illegally  held.  It  is  undisputed  that  this  was  a  regular 
meeting.  In  that  event  the  members  of  the  board  were  bound 
to  take  notice  of  it  and  it  was  unnecessary  to  notify  them. 

The  second  contention  of  appellant  is  that  the  $8,000  note- 
was  made  without  consideration  and  was  practically  a  gift 
to  defendant  Wallace.  Appellant  contends  that  the  evidence 
as  to  the  alleged  services  for  which  the  $8,000  was  allowed  falls 
far  short  of  showing  that  they  were  outside  of  the  line  of  his 
duty  as  an  officer  and  director  of  the  company.  There  is  no 
evidence  that  the  president  or  any  of  the  members  of  the 
board  of  directors  was  bound  to  perform  any  duties  in  addi- 
tion to  those  usually  performed  by  like  officers  in  similar  cor- 
porations. "Without  attempting  to  enumerate  the  ordinary 
duties  of  such  officers,  it  is  sufficient  to  say  that  the  services 
performed  by  defendant  Wallace  were  largely  in  excess  of 
those  which  he  was  bound  to  perform  as  an  officer  of  the  cor- 
poration. It  appears  from  the  testimony  that  Wallace  spent 
a  great  *•*  deal  of  time  and  rendered  valuable  services  to  the 
company;  that  he  saved  the  company's  entire  property  from 
being  sold  under  execution  and  under  decrees  to  satisfy 
miners'  and  mechanics'  liens;  that  he  undertook  the  placing 
of  the  stock  of  the  company;  that  he  assumed  the  entire 
supervision  of  the  tunnel  work  and  disbursement  of  the  funds ; 
the  employment  of  men  and  the  making  of  contracts.  His 
services  differed  from  the  other  officers  of  the  company  in 
that  he  devoted  almost  his  entire  time  for  a  portion  of  each 
year  to  the  financing  and  management  of  the  corporation  af- 
fairs. He  was  put  to  much  expense  in  railroad  and  traveling 
expense.    lie  gave  of  his  stock  to  others  and  secured  their  as- 
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sistance,  including  the  three  thousand  seven  hundred  and  fifty 
shares  presented  to  plaintiff. 

Obviously,  therefore,  under  the  testimony,  the  services  which 
the  plaintiff  performed  were  not  those  of  a  director  or  pres- 
ident, but  outside  thereof  and  similar  to  those  of  a  general 
manager:  Corinne  Mill  etc.  Co.  v.  Toponce,  152  U.  S.  405, 
14  Sup.  Ct.  Rep.  632,  38  L.  ed.  493. 

In  Ruby  Chief  M.  &  M.  Co.  v.  Prentice,  25  Colo.  4,  52  Pac. 
210,  it  was  said:  "Under  the  later  and  better  reasoned  cases, 
for  such  services  (that  is,  services  performed  by  a  director 
clearly  outside  of  his  duties  as  such  director  and  in  the  nature 
of  the  duties  of  a  general  manager  or  superintendent)  a  re- 
covery may  be  had  either  under  an  express  or  implied  con- 
tract  

"In  Brown  v.  Republican  Mountain  Silver  Mines,  17  Colo. 
421,  30  Pac.  66,  16  L.  R.  A.  426,  there  was  no  occasion  to  an- 
nounce the  rule  that  should  govern  in  this  jurisdiction,  nor, 
as  a  matter  of  fact,  was  there  any  such  ruling.  In  the  ab- 
sence of  a  controlling  precedent  of  our  own,  it  is  a  salutary 
general  rule  to  follow  the  decision  of  the  supreme  court  of 
the  United  States.  For  services  clearly  outside  the  director's 
duties,  as  a  director,  we  think  *®  there  may  be  a  recovery,  as 
upon  quantum  meruit,  under  and  in  accordance  with  what, 
in  Brown  v.  Republican  Mountain  Silver  Mines,  17  Colo.  421, 
30  Pac.  66,  16  L.  R.  A.  426,  is  denominated  the  'more  liberal 
rule.'  " 

The  testimony  clearly  showing  that  the  duties  performed 
by  Wallace  were  in  addition  to  those  which  he  was  required 
to  perform  as  the  president  or  a  director  of  the  corporation, 
he  is  entitled  to  compensation  therefor,  and  the  court  erred 
in  enjoining  the  collection  of  so  much  of  the  judgment  as  was 
based  upon  the  $8,000  note. 

The  third  attack  made  upon  the  judgment  of  the  trial  court 
by  the  plaintiff  is  that  the  court  erred  in  not  also  setting  aside 
the  portion  of  the  judgment  which  was  based  upon  the  promis- 
sory notes  other  than  the  $8,000  note.  These  notes  were  made 
by  Wallace  and  the  secretary,  as  the  act  of  the  corporation, 
without  direct  authorization  by  the  board  of  directors.  They 
were  given  on  account  of  moneys  loaned  to  the  company  by 
Wallace,  or  disbursed  by  him  for  the  use  and  benefit  of  the 
company.  The  members  of  the  company  had  notice  of  it,  the 
corporation  used  the  money  and  received  all  of  the  benefit 
of  the  transaction.    The  execution  of  the  notes  did  not  create 
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an  indebtedness,  but  was  simply  evidence  of  the  existence  of 
the  indebtedness  made  by  the  mone3^s  loaned  and  advanced 
by  Wallace.  By  their  action  at  the  meeting  of  May  7th,  the 
board  of  directors  ratified  the  action  of  the  president  and 
secretary  in  the  execution  of  these  notes.  This  they  had  the 
power  and  authority  to  do. 

This  brings  us  to  the  consideration  of  the  action  of  Robin, 
son  and  Wallace  in  extending  the  time  for  the  purchase  of 
the  stock  and  the  reducing  of  the  price  to  be  paid  therefor. 
It  is  unnecessary  for  us  to  pass  upon  the  question  as  to  whether 
or  not  this  was  properly  done,  for  the  reason  that  the  stock 
held  ^"^  by  plaintiff  was  acquired  from  Wallace  after  the 
transaction  complained  of  had  been  accomplished,  and  was 
a  portion  of  the  very  stock  which  he  complains  was  illegally 
sold  to  defendant  Wallace.  He  cannot  partake  of  the  fruits 
of  the  fraud,  if  fraud  there  was,  and  be  heard  to  complain 
that  it  was  tainted.  In  speaking  of  this  subject,  in  1  Cook 
on  Stock  and  Stockholders,  at  section  40,  it  is  said:  "Not  only 
the  participating  and  acquiescing  stockholders,  but  also  their 
transferees,  are  bound  by  the  participation  or  acquiescence. 
The  transferee  cannot  claim  to  have  greater  rights  than  his 
transferrer,  as  regards  a  general  remedy  invalidating  the 
whole  transaction.  He  cannot  bring  suit  in  behalf  of  the 
corporation  and  other  stockholders  against  the  party  or  par- 
ties participating  in  the  issue,  inasmuch  as  his  own  title  is 
tainted  with  the  same  fraud.  Nor  can  he  bring  an  action 
against  the  corporation." 

In  support  of  this  proposition  there  are  many  authorities 
cited  by  the  author,  and  it  seems  to  be  the  settled  doctrine. 
The  only  error  we  perceive  in  the  record  is  that  committed 
by  the  court  in  canceling  so  much  of  the  judgment  of  Wallace 
against  the  corporation  as  was  based  upon  the  $8,000  note. 
This  was  prejudicial  to  the  defendant  Wallace,  and  for  that 
reason  the  judgment  must  be  reversed.  In  all  other  matters 
it  is  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Goddard  concur. 


A  Majority  of  the  Members  of  a  Board  of  Directors  of  a  corporation 
constitutes  a  quorum  for  the  transaction  of  business,  and  a  majority 
of  the  quorum  has  power  to  bind  the  corporation  by  its  vote:  Ten 
Eyck  ▼.  Pontiac  etc.  £.  B.  Co.,  71  Mich.  226,  16  Am.  St.  Bep.  633. 
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VENNER  V.  DENVER  UNION  WATER  COMPANY. 

[40  Colo.  212,  90  Pac.  623.] 

CORPORATIONS,  FOREIGN — Service  of — Process  upon  Agent 
of. — A  constitutional  and  statutory  provision  requiring  foreign  cor- 
porations desiring  to  engage  in  business  within  the  state  to  appoint 
an  agent  therein  upon  whom  process  may  be  served  does  not  limit  the 
service  of  process  upon  such  designated  agent,  but  it  may  be  served 
upon  any  other  agent  contemplated  by  a  statute  providing  that  in  an 
action  against  a  foreign  corporation  "doing  business  within  the  state, 
the  summons  shall  be  served  by  delivering  a  copy  to  any  agont  of 
such  corporation  ....  found  in  the  county  in  which  such  action  is 
brought."     (p.  1041.) 

CORPORATIONS,  FOREIGN — Service  of  Process-  upon  Agent 
of. — Under  a  statute  providing  that  service  of  process  can  be  made 
upon  any  agent  of  a  foreign  corporation,  such  service  made  upon  the 
president  or  vice-president,  the  return  so  stating,  is  sufficient,  al- 
though it  does  not  state  that  service  was  made  upon  either  in  th* 
capacity  of  agent,     (p.  1042.) 

CORPORATIONS — Resignation  of  Ofllcer — Service  of  Pro- 
cess.— If  an  officer  of  a  corporation  tenders  his  resignation,  but  it  is 
never  acted  upon,  and  he  continues  in  the  control  of  the  affairs  of  the 
corporation,  to  act  as  a  director,  to  be  recognized  as  such,  and  attends 
meetings  of  the  board  of  directors,  and  a  person  brings  an  action 
against  the  corporation,  serving  process  upon  such  officer  without 
notice  or  knowledge  of  his  resignation,  the  corporation  is  estopped 
to  claim  that  he  resigned  prior  to  the  service  of  process  upon  him, 
by  merely  tendering  his  resignation,     (p.  1044.) 

CORPORATIONS — Resignation  of  Officer — Service  of  Process. — 
If  an  officer  of  a  corporation  tenders  his  resignation,  which  is  not 
acted  upon,  and  it  has  power  to  terminate  his  relations  with  it  as  an 
official  at  any  time  by  electing  his  successor,  he  must  be  treated  in 
actions  against  the  corporation,  in  so  far  as  the  service  of  process  is 
concerned,  as  its  duly  constituted  agent,     (p.  1044.) 

CORPORATIONS — Officer  Appointed  Receiver — Service  of 
Process. — Although  an  officer  of  a  corporation  is  appointed  its  re- 
ceiver, this  does  not  oust  him  as  such  officer,  and  in  an  action  against 
the  corporation  service  of  process  can  be  had  upon  him  subsequently 
to  such  appointment,     (p.  1045.) 

CORPORATIONS — Service  of  Process — Officer  Temporarily  in 
State. — In  an  action  against  a  foreign  corporation  doing  business  within 
the  state  while  in  the  hands  of  a  receiver,  service  of  process  is  sufficient, 
when  made  upon  an  officer  of  the  corporation,  residing  in  another  state, 
but  temporarily  within  the  state  at  the  time  of  service,  on  business  not 
connected  with  the  corporation,     (p.  1045.) 

CORPORATIONS,  FOREIGN— Appointment  of  Receiver  in  An- 
other State — Effect  on  Action. — If  an  action  has  been  brought  in  one 
state  against  a  foreign  corporation  doing  business  therein,  the  ap- 
pointment of  a  receiver  in  another  state  does  not  abate  such  action, 
nor  affect  it  in  any  manner,     (p.  1048.) 

CORPORATIONS,  FOREIGN— Actions  Against— Failure  to 
Make  Receiver  Party. — Although  a  receiver  for  a  foreign  corpora- 
tion appointed  in  one  state  is  not  made  a  party  to  an  action  brought 
against  the  corporation  in  another  state,  this  does  not  make  the  judg- 
ment rendered  against  the  corporation  in  the  latter  state  a  nullity. 
(p.  1048.)  ^ 
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JUDGMENTS — Error  in  Exercise  of  Jurisdiction — Eemedy. — 
Error  in  the  exercise  of  jurisdiction,  but  not  in  excess  of,  nor  outside 
of  it,  cannot  be  corrected  by  a  suit  to  annul  the  decree  on  the  ground 
of  lack  of  jurisdiction,  and  can  be  reviewed,  on  appeal  only.     (p.  1049.) 

JUDGMENTS — ^Amendment  of. — A  judgment,  not  final  in  its 
effect,  ma}'  be  amended  after  the  expiration  of  the  term  at  which 
it  was  rendered,     (p.  1050.) 

FORECLOSURE  SALES — Error  in  Appointing  Commissioner  to 
Sell — Effect  of. — A  deed  by  a  commissioner  erroneously  appointed  by 
the  court  in  a  foreclosure  proceeding  to  make  sale  of  the  property,  no 
steps  having  been  taken  to  secure  a  reversal  of  the  decree,  conveys 
the  title  of  the  party  against  whom  the  decree  was  rendered,  and  that 
title  is  unaffected  by  the  error  in  the  decree,     (p.  1050.) 

PLEADINGS — Waiver  of  Objection  to. — By  proceeding  as 
though  the  allegations  of  a  complaint  are  put  in  issue,  by  introducing 
evideuce  to  prove  them,  the  objection  that  the  answer  is  not  suflfi- 
•cient  to  raise  an  issue  is  waived,     (p.  1050.) 

JUDGMENTS — Setting  Aside. — If  suits  against  a  corporation 
are  no  defense  to  foreclosure  proceedings  against  it,  they  cannot  be 
made  the  basis  of  a  proceeding  to  set  aside  the  decree  in  foreclosure. 
<p.  1053.) 

JUDGMENTS — Setting  Aside  for  Fraud. — To  entitle  a  person 
to  relief  against  a  decree  on  the  ground  of  fraud,  it  must  appear  that 
he  had  a  defense  on  the  merits  of  the  case  in  which  the  decree 
was  rendered,  and  that  he  was  prevented  from  interposing  such  de- 
fense by  the  fraud  of  the  prevailing  party,  without  fault  on  his 
part.     (p.  1053.) 

JUDGMENTS — Setting  Aside  for  Fraud. — A  decree  will  not  be 
aet  aside  for  fraud  unless  it  appears  that  the  prevailing  party  in  the 
«uit  in  which  the  decree  was  rendered  contrived  by  fraud  to  keep  the 
complainant  and  the  court  in  ignorance  of  the  real  facts,  whereby 
ii  wrong  conclusion  was  reached,  and  positive  injury  done  to  the  party 
complaining,  without  neglect  or  inattention  on  his  part.     (p.  1053.) 

JUDICIAL  SALES — Contract  to  Prevent  Competition. — An 
agreement  by  a  prospective  purchaser  of  property  at  a  foreclosure 
sale  to  sell  the  property  to  a  third  person,  in  the  event  that  the  pros- 
pective purchaser  becomes  an  actual  purchaser,  is  not  illegal,  unless 
intended  to  prevent  competition  and  effect  a  sacrifice  of  the  property 
to  be  sold.     (p.  1055.) 

JUDICIAL  SALES — Contract  to  Stifle  Competition. — Any 
agreement  or  combination,  the  object  of  which  is  to  chill  a  judicial 
sale  and  stifle  competition,  is  illegal,     (p.  1055.) 

JUDICIAL  SALES — ^Agreement  to  Make  Purchase. — The  fact 
that  an  agreement  to  make  a  joint  purchase  at  a  forclosure  sale  may 
indirectly  operate  to  prevent  the  parties  thereto  from  bidding,  is  not 
enough  to  render  the  transaction  unlawful,  but,  to  have  that  effect,  it 
must  appear  that  the  object  of  the  agreement  was  to  avoid  competi- 
tion,    (p.  1055.) 

ACTIONS — Receiver  as  Party. — If  a  receiver  is  made  a  de- 
fendant in  an  action  by  leave  of  court,  he  is  in  the  same  position  as 
any  other  litigant,  and  the  parties  to  the  action  interested  in  the 
subject  matter  of  the  controversy  have  the  same  right  to  defend 
against  his  claim,  and  by  appropriate  pleading  seek  relief  against  it, 
as  against  any  other  litigant,     (p.  1058.) 

ACTIONS  IN  EQUITY— Cross-bills.— If  a  defendant  in  a  suit 
in  chancery  has  equities  arising  out  of  the  subject  matter  of  litiga- 
tion,  wliich   entitle    him   to   affirmative   relief   against   other   parties 
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thereto,  he  may,  as  matter  of  right,  present  such  equities  by  way  of 
crossbills,     (p.  1058.) 

ACTIONS  IN  EQUITY— Time  for  Filing  Cross-bill.— The  time 
within  which  a  cross-bill  may  be  filed  is  within  the  sound  discretion 
of  the  court,  and  unless  it  appears  affirmatively  that  he  against  whom 
the  cross-bill  was  filed  was  prejudiced  by  reason  of  its  being  filed  at 
the  time  it  was,  the  discretion  of  the  court  will  not  be  disturbed  on 
appeal,     (p.  1058.) 

Goiidy  &  Twitchell,  Yeaman  &  Gove  and  H.  B.  Babb,  for 
the  appellants. 

C.  J.  Hughes,  Jr.,  Wolcott,  Vaile  &  Waterman,  H.  H.  Dun- 
ham and  W.  W.  Field,  for  the  appellees. 

217  GABBERT,  J.  Appellants,  except  John  S.  McMasters, 
receiver,  as  stockholders  of  the  American  Waterworks  Com- 
pany, of  New  Jersey,  commenced  an  action  against  the  Denver 
Union  Water  Company,  the  Denver  Water  Company,  the 
Farmers'  Loan  and  Trust  Company,  the  Denver  City  Water- 
works Company,  the  Central  Trust  Company  of  New  York, 
the  American  Waterworks  Company,  Dennis  Sullivan,  William 
A.  Underwood,  the  Continental  Trust  Company,  James  V.  Dex- 
ter, Charles  D.  McPhee,  Catherine  Archer,  Carlos  G.  Greeley, 
James  B.  Grant  and  David  H.  Moffat,  the  purpose  of  which 
was  to  annul  two  decrees  entered  in  suits  foreclosing  mort- 
gages upon  property  now  claimed  by  the  Denver  Union  Water 
Company,  title  to  which  was  obtained  through  sales  of  this 
property  under  these  foreclosure  decrees.  Plaintiffs  claimed 
that  the  2***  property  affected  by  these  decrees  belonged  to 
the  American  Waterworks  Company,  and  the  grounds  upon 
which  they  sought  to  avoid  such  decrees  were:  1.  Failure  of 
the  court  to  acquire  jurisdiction  of  the  person  of  the  American 
Waterworks  Company  in  the  foreclosure  suits;  2.  Failure  of 
the  court  to  acquire  jurisdiction  of  part  of  the  subject  matter 
involved  in  such  suits;  3.  Error  manifest  upon  the  record  of 
the  foreclosure  proceedings ;  4.  Fraud  in  procuring  the  decrees 
and  in  the  subsequent  proceedings  attacked. 

To  this  action  John  S.  MeMasters,  receiver,  became,  or  was 
made,  a  party  defendant.  To  his  answer  the  Denver  Union 
Water  Company  and  the  Central  Trust  Company  filed  cross- 
bills. The  trial  resulted  in  a  judgment  for  the  defendants,  ex- 
cepting the  receiver,  from  which  the  plaintiffs  and  the  receiver 
appeal. 

The  property  in  question  was  subject  to  the  following  mort- 
gages :  One  executed  by  the  Denver  City  Water  Company  for 
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$250,000;  one  executed  by  the  Denver  City  Irrigation  and 
"Water  Company  (a  previous  owner  of  part  of  the  property  in- 
volved) for  $100,000;  and  one  executed  by  the  Domestic  Water 
Company  (a  previous  owner  of  some  of  the  property  in  contro- 
versy) for  $150,000.  For  convenience  these  mortgages  will  be 
referred  to  as  the  underlying  mortgages.  In  January,  1890, 
the  Denver  Water  Company,  which  had  succeeded  to  the  prop- 
erty covered  by  these  mortgages,  executed  its  mortgage  to 
the  Farmers'  Loan  and  Trust  Company  to  secure  bonds  ag- 
gregating $2,500,000.  This  mortgage  was  subject  to  the  un- 
derlying mortgages.  In  November,  1890,  the  Denver  City 
Waterworks  Company  was  organized  and  secured  a  convej'- 
ance  from  the  Denver  Water  Company  of  the  property  ^*®  of 
the  latter,  except  certain  parcels  of  real  estate  described  in 
a  deed  from  the  Denver  Water  Company  to  James  B.  Grant, 
trustee  for  the  Denver  City  Waterworks  Company.  There- 
after the  Denver  City  Waterworks  Company  executed  its  mort- 
gage to  the  Central  Trust  Company  to  secure  bonds  aggregat- 
ing $7,000,000.  The  several  water  companies  above  men- 
tioned were  Colorado  corporations.  In  April,  1891,  the  Amer- 
ican Waterworks  Company  was  organized  under  the  laws  of 
New  Jersey,  and  thereafter  filed  with  the  proper  officials  in 
this  state  the  certificate  necessary  to  authorize  it  to  transact 
business  in  Colorado,  designating  Francis  P.  McManus  as 
the  agent  upon  whom  process  might  be  served.  Dennis  Sul- 
livan and  Clarence  H.  Venner  were  elected  directors  and  vice- 
presidents  of  this  company.  Later  the  Denver  City  Water- 
works Company  conveyed  all  its  property,  including  the  bene- 
ficial interest  in  the  Grant  trust  property,  to  the  American 
Waterworks  Company,  which  thereupon  took  possession  there- 
of and  operated  it.  On  February  2,  1892,  suits  were  com- 
menced in  the  district  court  of  Arapahoe  county  to  foreclose 
the  underlying  mortgages  executed  by  the  Domestic  Water 
Company  and  the  Denver  City  Water  Company.  To  these 
actions  the  American  Waterworks  Company  was  made  a  party 
defendant.  In  these  actions  summonses  were  returned  with 
certificates  of  service  upon  the  defendant  company  by  leaving 
copies  with  Dennis  Sullivan,  president,  which  return  was  sub- 
sequently amended  in  the  latter  case  by  a  statement  to  the 
effect  that  a  copy  of  the  summons  was  handed  Dennis  Sul- 
livan, vice-president.  These  actions  were  consolidated  and  an 
order  made  appointing  Mr.  Sullivan  receiver,  to  take  charge 
and  management  of  the  property  of  the  American  Waterworks 
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Company,  and  to  carry  on  its  business  until  the  further  ^^^  or- 
der of  the  court.  The  receiver  qualified  and  entered  upon 
the  performance  of  his  duties  as  such  receiver,  and  continued 
so  to  do  until  after  the  sale  under  the  foreclosure  decrees. 

On  June  1,  1892,  the  Farmers'  Loan  and  Trust  Company 
commenced  an  action  in  the  district  court  of  Arapahoe  county 
to  foreclose  the  mortgage  to  it.  The  American  Waterworks 
Company  was  made  a  party  defendant  to  this  suit.  Summons 
was  issued  and  returned,  with  a  certificate  to  the  effect  that 
it  had  been  served  upon  the  defendant  company  by  deliver- 
ing a  copy  to  Dennis  Sullivan,  president  of  the  American 
Waterworks  Company.  Mr.  Sullivan  was  also  appointed  re- 
ceiver in  this  action,  and  it  was  consolidated  with  the  two 
commenced  on  the  underlying  mortgages,  and  a  decree  fore- 
closing the  mortgages  in  question  subsequently  entered. 

In  October,  1892,  the  Central  Trust  Company  commenced 
an  action  in  the  district  court  of  Arapahoe  county,  to  fore- 
close the  mortgage  executed  to  it  by  the  Denver  City  Water- 
works Company.  To  this  action  the  American  Waterworks 
Company  was  also  made  a  party  defendant.  Summons  there- 
in was  served  by  delivering  a  copy  thereof  to  Clarence  H. 
Venner,  vice-president  of  the  defendant  company,  at  the  city 
of  Denver.  A  decree  of  foreclosure  was  also  entered  in  this 
action,  and  the  property  embraced  in  the  several  mortgages 
sold  under  the  order  of  the  court.  The  other  facts  necessary 
to  an  understanding  of  the  questions  presented  will  be  stated 
in  connection  with  the  questions  discussed  and  determined. 

The  first  point  made  by  counsel  for  plaintiffs  is,  that  the 
American  Waterworks  Company,  having  designated  an  agent 
for  service  of  process,  service  of  the  summons  upon  any  other 
person  was  not  valid  service  upon  the  company.  Article  15, 
section  10  of  ^^^  our  constitution  provides  that:  "No  foreign 
corporation  shall  do  any  business  in  this  state  without  having 
one  or  more  known  places  of  business,  and  an  authorized  agent 
or  agents  in  the  same  upon  whom  process  may  be  served." 
Pursuant  to  this  provision  it  was  enacted  that  "Foreign  cor- 
porations shall,  before  they  are  authorized  or  permitted  to  do 
any  business  in  this  state,  make  and  file  a  certificate,  signed 
by  the  president  and  secretary  of  such  corporation,  duly  ac- 
knowledged, with  the  Secretary  of  State,  and  in  the  office 
of  the  recorder  of  deeds  of  the  county  in  which  such  business 
is  carried  on,  designating  the  principal  place  where  the  busi- 
ness of  such  corporation  shall  be  carried  on  in  this  state,  and 
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an  authorized  agent  or  agents  in  this  state  residing  at  its 
principal  place  of  business  upon  whom  process  may  be 
served":  Mills'  Ann.  Stats.,  sec.  499. 

There  is  nothing  in  either  of  these  provisions  indicating 
that  the  agent  appointed  by  a  foreign  corporation  engaged  in 
business  in  this  state  is  the  only  agent  upon  whom  summons 
in  an  action  can  be  served.  Their  evident  purpose  was  to 
compel  foreign  corporations,  as  a  condition  precedent  to  en- 
gaging in  business  in  this  state,  to  appoint  an  agent  upon 
whom  process  issued  from  our  courts  might  be  served,  so  that 
citizens  of  the  state,  in  order  to  redress  their  grievances,  might 
not  be  compelled  to  resort  to  a  foreign  forum  in  order  to  in- 
stitute and  maintain  an  action  against  such  corporation  by 
providing  against  the  contingency  of  such  corporation's  en- 
gaging in  business  in  this  state  without  having  some  oflBcial 
representing  it  therein  upon  whom  summons  issued  from  our 
courts  might  be  served.  Our  code  regulates  proceedings  in 
civil  matters,  and  it  is  there  provided,  by  subdivision  9,  sec- 
tion 38:  "If  the  action  be  against  a  foreign  corporation  .... 
organized  under  the  laws  of  another  state  **^  ....  and  do- 
ing business  within  this  state,  the  summons  shall  be  served  by 
delivering  a  copy  to  any  agent  of  such  corporation,  company 
or  association  found  in  the  county  in  which  the  action  is 
brought." 

This  clearly  indicates  an  intention  on  the  part  of  the  legis- 
lature to  provide  that,  notwithstanding  another  provision  re- 
quiring foreign  corporations  engaging  in  business  in  this  state 
to  appoint  an  agent  upon  whom  process  may  be  served,  that 
such  process  may  be  served  upon  any  agent  embraced  within 
the  terms  of  the  code  to  which  we  have  just  referred.  It  is 
clearly  within  the  power  of  the  state  to  provide,  through  the 
General  Assembly,  what  agents  of  corporations  doing  busi- 
ness within  her  limits  may  be  served  with  process;  provided, 
of  course,  that  such  provisions  are  reasonable,  and  the  ser- 
vices provided  for  shall  be  upon  such  agents  as  may  be  prop- 
erly deemed  representatives  of  such  foreign  corporations.  Our 
General  Assembly  has  made  provision  for  this  purpose,  which 
embraces  any  agent  of  foreign  corporations  engaging  in  busi- 
ness in  this  state.  "We  therefore  conclude  that  the  provisions 
of  the  constitution  and  statute  referred  to,  requiring  foreign 
corporations  who  desire  to  engage  in  business  in  this  state 
to  appoint  an  agent  upon  whom  process  may  be  served,  does 
not  limit  the  service  of  process  upon  such  agent,  but  that  it 
Am.  St.  Eep.,  Vol.  122—66 
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may  be  served  upon  any  other  agent  contemplated  by  the  pro- 
visions of  the  Civil  Code.  Authorities  supporting  this  conclu- 
sion are:  Henrietta  M.  &  M.  Co.  v.  Johnson,  173  U.  S.  221, 
19  Sup.  Ct.  Rep.  402,  43  L.  ed.  675;  Connecticut  M.  Life 
Ins.  Co.  V.  Spratley,  99  Tenn.  322,  42  S.  W.  145,  44  L.  R.  A. 
442 ;  Lesser  Cotton  Co.  v.  Yates,  69  Ark.  396,  63  S.  W.  997 ; 
Howard  v.  Prudential  Ins.  Co.,  1  App.  Div.  135,  37  N.  Y. 
Supp.  832;  Littlejohn  v.  Southern  Ry.  Co.,  45  S.  C.  96,  22 
S.  E.  761;  Jones  v.  Hartford  Ins.  Co.,  88  N.  C.  499;  Bankers' 
Union  of  the  World  v.  Nabors,  36  Tex.  Civ.  App.  38,  81  S.  W. 
91 ;  Mutual  Res.  Fund  L.  Assn.  v.  Cleveland  W.  M.,  82  Fed. 
508,  27  C.  C.  A.  212. 

^^^  In  so  far  as  the  decision  of  the  court  of  appeals  on  this 
question,  as  announced  in  Venner  v.  Denver  Union  Water 
Co.,  15  Colo.  App.  495,  63  Pac.  1061,  seemingly  conflicts  with 
our  views,  we  cannot  agree  therewith.  There  are  authorities 
cited  by  counsel  for  plaintiffs  which  appear  to  hold  contrary 
to  our  conclusion,  but  upon  examination  it  will  be  found  that 
they  turn  either  upon  a  construction  of  the  provisions  relat- 
ing to  service  of  process  upon  foreign  corporations  from  which 
the  conclusion  is  deduced  that  such  provisions  are  exclusive, 
or  are  grounded  upon  the  doctrine,  now  discarded  (Thomp- 
son on  Corporations,  sec.  8021),  that  a  foreign  corporation 
could  not  be  served  with  summons  in  an  action  in  personam 
outside  of  the  state  of  its  creation,  in  the  absence  of  a  statute 
expressly  authorizing  this  mode  of  service,  from  which  views 
it  necessarily  followed  that  when  the  legislature  provided  a 
mode  of  acquiring  jurisdiction  over  foreign  corporations,  that 
mode  was  exclusive. 

The  next  point  made  by  counsel  for  plaintiffs  is,  that  valid 
service  of  process  cannot  be  made  upon  the  president  or  vice- 
president  of  a  foreign  corporation  as  such ;  that  service,  to  be 
valid,  must  be  upon  the  agent  of  such  corporation,  and  the 
return  must  so  show.  As  a  general  proposition,  it  is  true  that 
in  an  action  against  a  corporation  the  return  of  the  summons 
must  affirmatively  show  that  service  was  made  upon  an  officer 
or  agent  of  the  corporation  specified  in  the  statute  as  one  upon 
whom  service  may  be  made.  Our  code,  in  specifying  how  ser- 
vice of  process  shall  be  made  upon  a  foreign  corporation, 
names  no  official,  but  specifies  that  such  service  may  be  made 
upon  any  agent.  The  purpose  was  to  employ  a  term  so  broad 
as  to  cover  all  who  bore  the  relation  of  agent  to  such  corpora- 
tions without  specifically  naming  the  official  who  should  be 
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regarded  as  an  agent.  The  General  Assembly  had  the  power 
22"*  to  make  a  provision  as  broad  and  sweeping  as  this,  pro- 
vided, of  course,  that  service  of  process  shall  be  upon  such 
agents  as  may  be  properly  deemed  representatives  of  the  cor- 
poration. In  the  case  at  bar  the  service  was  upon  the  pres- 
ident or  vice-president,  and  the  returns  so  state.  The  person 
sustaining  either  of  these  relations  to  a  corporation  is  an  ac- 
knowledged officer  thereof.  It  would  be  difficult  to  define, 
with  any  degree  of  certainty,  what  the  ordinary  duties  of  a 
vice-president  may  be.  Generally,  he  acts  as  president  in  the 
absence  of  the  latter  from  duty,  exercising  such  authority 
with  respect  to  the  affairs  of  the  corporation  as  the  president 
might  himself,  were  he  present.  Certainly,  he  is  an  agent 
of  the  corporation  of  which  he  is  vice-president,  and  so  is  the 
president,  and  it  is  not  necessary  that  the  officer  serving  process 
should  specify  in  his  return  that  he  had  served  either  of  these 
officials  in  the  capacity  of  agent,  when  it  appears  that  service 
was  upon  a  specified  official  of  the  corporation,  which  carries 
with  it  the  information  by  implication  that  service  was  upon 
an  agent  thereof:  Comet  Cons.  M.  Co.  v.  Frost,  15  Colo.  310, 
25  Pae.  506 ;  Cook  v.  Imperial  Building  Co.,  152  111.  638,  38 
N.  E.  914;  Norfolk  &  W.  R.  R.  Co.  v.  Cottrell,  83  Va.  512,  3 
S.  E.  123;  Tennent-Stribling  Co.  v.  Hargardine-McKittrick 
Co.,  58  111.  App.  368. 

In  July,  1891,  Mr.  Sullivan  addressed  a  communication  to 
the  president  of  the  American  Waterworks  Company,  wherein 
he  tendered  his  resignation  as  vice-president  and  director  of 
that  company,  to  take  effect  at  once.  Later  in  the  same  month 
the  president  presented  this  resignation  to  the  board  of  di- 
rectors of  the  company.  No  action  was  taken  thereon.  It  will 
be  observed  that  this  resignation  was  tendered  prior  to  the 
date  of  the  service  of  process  on  Mr.  Sullivan,  and  it  is  now 
claimed  by  counsel  for  plaintiffs  that  no  action  of  the  board 
was  2^^  necessary,  but  that  Mr.  Sullivan's  resignation  took 
effect  from  the  time  it  reached  the  president,  or  was  called 
to  the  attention  of  the  board.  For  this  reason  it  is  urged  that 
the  service  of  summons  upon  Mr.  Sullivan  was  invalid,  be- 
cause he  was  not  at  that  time  an  officer  of  the  company.  It 
appears  that  he  continued  to  act  in  the  capacity  of  vice-pres- 
ident and  agent  of  the  company,  in  charge  of,  and  directing, 
its  affairs  in  Colorado,  and  was  recognized  by  Mr.  Venner,  the 
other  vice-president,  and  one  of  the  plaintiffs  in  this  action, 
in  that  capacity.    It  also  appears  that  he  made  trips  to  New 
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York,  and  there  attended  meetings  of  the  board,  and  in  all 
respects  continued  to  act  on  behalf  of  the  company  as  vice- 
president  and  director,  as  though  his  resignation  had  never 
been  tendered. 

Whether  or  not  a  director  or  other  officer  of  a  corporation 
has  resigned  is  a  question  of  fact  to  be  determined  from  the 
circumstances  of  each  case,  and  which,  to  some  extent,  it  ap- 
pears may  depend  upon  the  parties  who  raise  the  question. 
In  the  present  case  Mr.  Sullivan  tendered  his  resignation  to 
the  proper  authorities,  but  it  was  never  acted  upon.  He  con- 
tinued in  the  control  of  the  affairs  of  the  company  the  same 
as  though  his  resignation  had  never  been  offered.  He  attended 
meetings  of  the  board,  acted  as  a  director,  and  was  recognized 
by  his  codirectors,  including  Mr.  Venner,  in  that  capacity. 
It  does  not  appear  that  the  parties  who  commenced  the  fore- 
closure suits  in  which  service  of  summons  was  had  upon  Mr. 
Sullivan,  as  president  or  vice-president  of  the  American  Water- 
works Company,  had  any  knowledge  that  he  had  ever  ten- 
dered his  resignation  to  the  company.  In  such  circumstances 
the  company  will  not  be  permitted  to  claim  that  he  had  re- 
signed prior  to  the  service  of  process  upon  him  by  merely 
tendering  his  resignation. 

226  Further,  the  articles  of  incorporation  of  the  American 
Waterworks  Company  provide  that  its  directors  shall  hold 
office  until  their  successors  are  elected.  This  is  not  a  case 
where  a  director  has  endeavored  to  resign  and  thereafter  taken 
no  part  in  the  management  or  control  of  its  affairs.  Neither 
does  it  present  a  question  affecting  the  liability  of  Mr.  Sul- 
livan, but  is  only  one  between  parties  and  the  corporation 
wherein  the  latter  now  seeks  to  avoid  service  of  summons  upon 
one  whom  it  treated  as  an  official,  and  who  acted  as  such  after 
he  tendered  his  resignation.  By  its  own  failure  to  observe  the 
provision  of  its  articles  of  incorporation  it  has  neglected  to 
terminate  the  official  relations  of  Mr.  Sullivan.  The  company 
had  the  power  to  terminate  his  relations  to  it  as  an  official 
at  any  time  by  electing  his  successor,  and  where  it  chose  to 
continue  that  relationship  by  failing  to  act  in  accordance  with 
the  provisions  of  its  articles  of  incorporation,  he  must  be 
treated  in  actions  against  the  company,  in  so  far  as  service  of 
process  is  concerned,  as  its  duly  constituted  agent:  Timolat 
v.  S.  J.  Held  Co.,  17  Misc.  Rep.  556,  40  N.  Y.  Supp.  692; 
Colorado  Debenture  Corp.  v.  Lombard  Inv.  Co.,  66  Kan.  251, 
97  Am.  St.  Rep.  373,  71  Pac.  584. 
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In  the  suits  upon  the  underlying  mortgages,  summonses 
were  served  upon  Sullivan  on  February  4,  1892,  and  in  the 
Farmers'  Loan  and  Trust  Company  suit  on  June  25th,  1892. 
He  was  appointed  receiver  of  the  property  of  the  American 
"Waterworks  Company  in  the  actions  instituted  upon  the  un- 
derlying mortgages  on  the  second  day  of  February,  1892. 
Counsel  for  plaintiffs  contend  that  his  appointment  as  re- 
ceiver severed  his  relationship  with  the  American  Water- 
works Company  by  operation  of  law,  so  that  the  service  of 
summons  in  the  suits  mentioned  was  of  no  avail.  The  appoint- 
ment of  a  receiver  of  the  property  of  a  corporation  only  de- 
prives it  of  the  ^^"^  exercise  of  its  corporate  powers  to  the  ex- 
tent that  the  statute  under  which  such  appointment  is  made, 
or  the  order  of  the  court  making  the  appointment  recites.  The 
corporation  is  not  thereby  dissolved,  but  continues  as  a  legal 
entity.  Neither  are  its  officers  ousted  by  such  action,  and 
hence  it  follows  that  except  so  far  as  the  control  of  its  affairs 
is  vested  in  the  receiver,  it  continues  to  exist  for  all  other 
purposes,  and  its  officials,  except  as  enjoined  by  the  court  ap- 
pointing the  receiver,  continue  to  exercise  their  functions  the 
same  as  though  no  such  appointment  had  been  made:  Jones 
V.  Bank  of  Leadville,  10  Colo.  464,  17  Pac.  272 ;  Paddock  v. 
Staley,  13  Colo.  App.  363,  58  Pac.  363 ;  Kirkpatrick  v.  State 
Board  of  Assessors,  57  N.  J.  L.  53,  29  Atl.  442 ;  New  Jersey 
etc.  R.  R.  Co.  V.  Railroad  Commrs.,  41  N.  J.  L.  235. 

The  fact  that  Mr.  Sullivan  was  made  receiver  does  not 
change  this  rule.  He  was  thereby  intrusted  with  the  manage- 
ment of  the  affairs  of  the  corporation,  and  therefore,  above  all 
others,  should  have  been  made  acquainted  with  the  commence- 
ment of  actions  against  the  company.  This  could  not  be 
brought  to  his  attention  more  directly  than  by  service  of  pro- 
cess upon  him  in  such  actions  in  his  capacity  as  an  official  of 
the  company. 

The  suit  of  the  Central  Trust  Company  to  foreclose  the 
mortgage  executed  to  it  by  the  Denver  City  Waterworks  Com- 
pany was  commenced  October  1,  1892.  Summons  in  that  ac- 
tion was  served  upon  Mr.  Venner,  vice-president  of  the  Amer- 
ican Waterworks  Company,  on  November  5,  18t)2.  This  ser- 
vice was  made  in  Denver.  At  that  time  Mr.  Venner 's  resi- 
dence was  in  New  York  City.  When  served  with  summons  it 
is  claimed  he  was  temporarily  in  Colorado,  not  in  his  official 
capacity  as  vice-president  of  the  American  Waterworks  Com- 
pany, nor  in  the  interests  of  that  company.    It  is  urged  by 


104:6  American   State  Reports,  Vol.   122.         [Colo. 

**®  counsel  for  plaintiffs  that  in  these  circumstances  the  ser- 
vice upon  Venner,  as  vice-president  of  the  American  Water- 
v/orks  Company,  was  a  nullity.  The  rule  invoked  which  in- 
hibits jurisdiction  attaching  in  an  action  brought  in  a  court 
of  any  state  against  a  foreign  corporation,  where  service  of 
summons  is  made  upon  an  officer  of  such  corporation 
when  casually  therein,  does  not  apply.  The  American 
Waterworks  Company  was  engaged  in  business  in  this  state  at 
the  time  summons  was  served  upon  Mr.  Venner.  The  fact 
that  its  property  was  then  in  the  hands  of  a  receiver  did  not 
put  it  out  of  business  in  this  state,  nor  drive  it  therefrom. 
The  property  of  the  company  in  the  hands  of  the  receiver  was 
still  its  property.  The  suit  related  to  this  property.  Tem- 
porarily it  had  been  devested  of  its  control,  but  it  was  being 
handled  for  the  company.  Its  rights  therein  had  not  been 
foreclosed,  and  if  its  debts  were  paid,  which  were  secured  by 
the  mortgages  being  foreclosed  in  the  actions  in  which  the  re- 
ceiver was  appointed,  the  control  would  again  pass  to  the  com- 
pany. It  had  specially  qualified  to  transact  business  in  the 
state  by  complying  with  the  laws  relative  to  foreign  corpora- 
tions. When  the  property  was  transferred  to  it,  it  took  pos- 
session thereof  and  entered  upon  the  performance  of  its  duty 
to  supply  water  to  the  inhabitants  of  the  city  of  Denver.  It 
had  not  withdrawn  from  the  state,  and  for  the  purpose  of  be- 
ing sued  was  to  be  regarded  as  still  engaged  in  transacting 
business  and  exercising  its  corporate  functions,  within  the 
limits  of  this  state.  Our  code,  to  which  we  have  previously 
referred  (section  38,  subdivision  9),  provides  that  a  foreign 
corporation,  organized  under  the  laws  of  another  state,  en- 
gaged in  business  within  this  state,  may  be  served  with  sum- 
mons by  delivering  a  copy  to  any  agent  of  such  corporation 
found  in  the  county  in  which  the  ^^^  action  is  brought.  We 
are  therefore  of  the  opinion  that  in  the  circumstances  of  this 
case  service  on  Mr.  Venner  was  valid. 

Rust  V.  United  Waterworks  Co.,  70  Fed.  129,  17  C.  C.  A, 
16,  does  not  conflict  with  our  conclusion  that  service  of  sum- 
mons upon  Mf .  Venner  was  valid.  It  was  there  held  that  in 
a  personal  action  against  the  American  Waterworks  Com- 
pany the  service  upon  Mr.  Venner  was  not  legal,  but  that  con- 
clusion was  based  upon  the  fact  that  the  company,  at  the  time 
of  the  service,  was  not  doing  business  in  this  state. 

There  is  another  matter  which  might  become  pertinent  in 
determining  the  validity  of  the  service  upon  Mr.  Venner.     We 
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think  it  is  fairly  deducible  from  the  testimony  that  it  was  at 
his  instance  that  he  was  served  with  summons  in  the  Central 
Trust  Company  suit. 

On  the  8th  of  April,  1892,  there  was  exhibited  to  the  court 
of  chancery  of  New  Jersey  a  bill  by  the  Denver  City  Water- 
works Company  and  others,  praying  for  an  injunction  against 
the  American  Waterworks  Company,  and  for  the  appointment 
of  a  receiver  for  that  company.  On  that  date  an  ex  parte 
order  was  entered,  whereby  the  defendant,  its  officers,  direc- 
tors, agents  and  attorneys,  were  enjoined  from  receiving  any 
debts  due  it,  and  from  paying  and  transferring  any  of  its 
money  and  effects,  and  from  in  any  manner  continuing  its 
business  or  exercising  any  of  the  privileges  or  franchises  un- 
der its  charter.  Such  proceedings  were  thereafter  had  that 
on  the  twentieth  day  of  July,  following,  a  receiver  of  the  de- 
fendant company  was  appointed,  with  full  power  to  sue  for, 
collect,  receive  and  take  into  his  possession  the  property  and 
effects  of  the  defendant.  It  will  be  recalled  that  the  suits 
on  the  underlying  mortgages  were  commenced  in  the  district 
court  of  Arapahoe  county  in  February,  1893,  ^^^  and  Sul- 
livan appointed  receiver;  that  on  June  1,  1892,  the  Farmers' 
Loan  and  Trust  Company  action  was  commenced,  and  sum- 
mons served  on  Sullivan  on  the  25th  of  the  same  month ;  and 
that  the  Central  Trust  Company  action  was  begun  on  October 
1,  1892,  and  service  of  summons  had  on  Mr.  Venner  on  Novem- 
ber 5,  1892.  On  this  record,  counsel  for  plaintiffs  contend, 
quoting  from  their  brief:  "The  injunction  proceeding  in  the 
New  Jersey  chancery  court  abrogated  the  corporate  powers 
of  the  American  Waterworks  Company.  Thereafter  it  could 
not  sue  or  be  sued.  Jurisdiction  could  not  be  acquired  by  ser- 
vice of  process  upon,  or  appearance  by,  any  officer,  agent  or 
attorney,  and  no  valid  judgment  in  rem  or  in  personam  could 
be  rendered  against  it  by  any  court  of  this  state. ' ' 

It  is  again  urged  that  the  action  commenced  in  the  New 
Jersey  court  and  proceedings  had  thereunder  severed  the  rela- 
tions of  Sullivan  and  Venner  with  the  American  Waterworks 
Company.  This  question  has  been  considered  and  determined 
in  passing  upon  the  effect  of  the  appointment  of  a  receiver 
by  the  district  court  of  Arapahoe  county,  and  it  is  not  neces- 
sary to  rediscuss  it.  The  question  now  is,  what  effect,  if  any, 
the  proceedings  in  the  chancery  court  of  New  Jersey  had  upon 
those  instituted  to  foreclose  the  underlying  mortgages,  and 
whether  or  not  the  orders  of  the  New  Jersey  court  had  the 
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effect  of  inhibiting  the  actions  commenced  by  the  Farmers' 
Loan  and  Trust  Company  and  the  Central  Trust  Company. 

The  appointment  of  a  receiver  for  the  American  Water- 
works Company  by  the  chancery  court  of  New  Jersey  did  not 
abate  the  actions  theretofore  commenced  in  the  district  court 
of  Arapahoe  county,  nor  affect  them  in  any  manner:  Beach 
on  Receivers,  ^^*  Alderson  's  ed.,  sec.  426 ;  Hunt  v.  Columbian 
Ins.  Co.,  55  Me.  290,  92  Am.  Dec.  592. 

Cases  pending  against  a  corporation  at  the  time  a  receiver 
therefor  is  appointed  may  be  likened  to  bankruptcy  proceed- 
ings, wherein  it  has  been  held  that  the  assignee  of  a  bankrupt 
appointed  after  suits  commenced  against  the  assignor's  affect- 
ing specific  property  has  rights  no  different  therein  from  any 
other  person  who  may  become  interested  in  the  subject  matter 
of  litigation  pendente  lite.  He  may,  on  proper  application, 
be  made  a  party,  but  if  he  does  not  apply,  such  suits  may  pro- 
ceed to  judgment,  and  he  will  be  bound  by  the  decree :  Eyster 
V.  Gaff,  91  U.  S.  521,  23  L.  ed.  403 ;  Mount  v.  Manhattan  Co., 
43  N.  J.  Eq.  25,  9  Atl.  114;  Young  v.  Cardwell,  74  Tenn.  (6 
Lea)  168;  Merchants'  Bank  v.  Campbell,  75  Va.  455. 

The  proceedings  in  the  chancery  court  of  New  Jersey  did 
not  dissolve  the  corporation,  and  hence  it  could  be  sued  the 
same  as  before  the  ex  parte  interlocutory  order  of  April,  1892, 
or  the  appointment  of  the  receiver  in  July  following:  Beach 
on  Receivers,  Alderson 's  ed.,  sec.  433;  23  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  1047. 

Perhaps  in  suits  commenced  after  the  appointment  of  the 
receiver  by  the  New  Jersey  court,  it  would  have  been  proper 
to  have  made  him  a  party,  and  had  he  applied  to  be  made 
a  party,  he  should  have  been  admitted  to  defend ;  but  the  fact 
that  he  was  not  made  a  party,  either  by  service  of  process 
or  upon  his  application,  did  not  make  the  judgments  rendered 
a  nullity.  It  will  be  borne  in  mind  that  the  suit  instituted 
by  plaintiffs  is  to  annul  the  judgments  against  the  American 
Waterworks  Company,  because  of  want  of  jurisdiction  in  the 
court  rendering  them;  but  as  they  are  valid  as  to  that  com- 
pany, they  cannot  be  annulled  as  to  it  at  the  instance  of  third 
parties. 

^^*  It  is  claimed  on  behalf  of  plaintiffs  that  the  court  erred 
in  holding  that  counsel  appeared  for  the  American  Water- 
works Company,  in  the  various  actions  instituted  to  foreclose 
the  mortgages,  and  that  improper  evidence  was  admitted  to 
establish  the  issue  on  this  question  made  by  the  pleadings.    In- 
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asmuch  as  we  have  determined  that  the  court  had  jurisdiction 
of  that  company  by  virtue  of  the  service  of  process,  the  ques- 
tion of  the  appearance  of  counsel  on  its  behalf  becomes  im- 
material. 

We  shall  next  consider  the  questions  argued  by  counsel  for 
plaintiffs  in  support  of  the  proposition  that  the  court  did  not 
acquire  jurisdiction  of  part  of  the  subject  matter  involved. 
It  is  urged  that  in  the  decree  rendered  in  the  foreclosure  suit 
of  the  Farmers'  Loan  and  Trust  Company,  property  was  in- 
cluded which  was  not  described  either  in  the  mortgage  or  in 
the  complaint.  It  is  also  urged  that  the  decree  in  the  Central 
Trust  Company  case  improperly  included  the  Grant  trust 
property,  because  it  was  not  included  in  the  mortgage  ex- 
ecuted by  the  Denver  City  Waterworks  Company.  These  con- 
tentions are  equivalent  to- saying  that  the  complaints  in  the 
respective  foreclosure  cases  did  not  state  facts  from  which 
it  appears  that  the  plaintiffs  were  entitled  to  decrees  sub- 
jecting certain  property  to  the  lien  of  the  respective  mort- 
gages, or  that  the  testimony  considered  by  the  court  was  not 
sufficient  to  justify  a  decree  including  this  property.  The  dis- 
trict court  had  jurisdiction  of  the  foreclosure  proceedings; 
it  had  jurisdiction  to  determine  from  the  complaints  what 
property,  according  to  the  averments  thereof,  in  so  far  as  the 
parties  before  it  are  concerned,  was  subject  to  the  respective 
mortgages  being  foreclosed,  and  it  likewise  had  jurisdiction  to 
determine  from  the  testimony  introduced  what  property,  as 
to  these  parties,  should  be  embraced  in  the  ^^*  respective  de- 
crees of  foreclosure.  If  it  erred  in  either  or  both  of  these 
respects,  it  committed  error  in  the  exercise  of  its  jurisdiction 
and  not  in  excess  of,  or  outside  of,  its  jurisdiction ;  and  hence 
it  follows  that,  however  erroneous  its  judgment  may  have 
been  with  respect  to  the  matters  complained  of,  they  are  not 
errors  which  can  be  corrected  by  the  suit  at  bar,  but  can  only 
be  reviewed  on  appeal  or  error.  The  judgments  rendered 
were  of  the  character  contemplated  by  the  complaints  and  are 
not  void,  even  though  rendered  upon  insufficient  complaints 
or  insufficient  evidence :  Steinhauer  v.  Colmar,  11  Colo.  App. 
494,  55  Pac.  291. 

Under  the  head  of  error  manifest  upon  the  record,  coun- 
sel complain  of  amendments  to  the  decree  in  the  Farmers* 
Loan  and  Trust  Company  case,  made  after  the  adjournment 
of  the  term  at  which  the  foreclosure  decree  was  entered.  As 
a  general  rule,  after  the  expiration  of  the  term  at  which  a 
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judgment  is  rendered,  the  court  rendering  it  is  without  power 
to  amend  it  in  any  matter  of  substance  or  going  to  the  merits 
of  the  cause,  but  this  rule  only  applies  to  final  judgments,  and 
not  to  a  judgment  which  does  not  put  an  end  to  the  proceed- 
ings, but  leaves  them  in  fieri:  17  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  817 ;  23  Cyc.  861. 

The  decree  attacked  in  the  case  at  bar  belongs  to  the  latter 
class.  The  foreclosure  proceedings  were  not  thereby  ter- 
minated. The  decree  provided  for  the  appointment  of  a  com- 
missioner, a  sale  of  the  premises  and  a  report  of  the  commis- 
sioner of  his  doings  under  the  order  appointing;  so  that,  the 
proceedings  could  not  be  said  to  be  terminated  until  the  re- 
port of  the  sale  by  the  commissioner  was  approved  by  the 
court.  In  such  circumstances  the  court  had  the  power  to 
make  the  amendments  complained  of. 

234  rpjjg  decrees  in  both  cases  are  also  attacked  upon  the 
ground  that  the  court  had  no  power  to  appoint  Mr.  Sullivan 
a  special  master  to  sell.  In  support  of  this  contention  Blitz 
V.  Moran,  17  Colo.  App.  253,  67  Pac.  1020,  is  relied  upon. 
In  that  case,  upon  an  appeal,  it  was  held  that  it  was  error 
for  the  court  to  appoint  a  commissioner  other  than  the  sheriff 
to  make  a  foreclosure  sale,  but  such  order  is  not  void  and 
can  only  be  corrected  on  appeal  or  error.  In  the  opinion  in 
that  case  the  court  was  careful  to  announce  that:  '*A  deed 
by  a  commissioner  erroneously  appointed  by  the  court  in  a 
foreclosure  proceeding  to  make  sale  of  the  property,  no  steps 
having  been  taken  to  secure  a  reversal  of  the  decree,  conveys 
the  title  of  the  party  against  whom  the  decree  was  rendered, 
and  that  title  is  unaffected  by  the  error  in  the  decree. ' ' 

The  final  general  proposition  urged  by  counsel  for  appel- 
lants, who  were  plaintiffs  below,  is,  that  fraud  was  practiced 
in  procuring  the  decrees,  and  in  all  subsequent  proceedings. 
In  support  of  this  contention  it  is  claimed  that  fraud  charged 
in  the  complaint  is  admitted  by  the  answer  of  the  Denver 
Union  Water  Company,  because  the  denials  thereto  were  in- 
sufficient. This  claim  is  based  upon  the  ground  that  the 
formula  prescribed  by  the  code,  section  56,  which  relates  to 
denials  upon  information  and  belief,  was  not  followed.  It 
appears  from  the  record  that  plaintiffs  treated  the  allega- 
tions of  the  complaint,  which  they  now  say  were  not  denied, 
as  though  they  were  controverted,  by  introducing  evidence  to 
prove  them;  and  it  is  too  late  now  to  raise  the  specific  point 
for  the  first  time  that  there  was  no  issue  to  try.     By  proceed- 
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ing  as  though  the  allegations  of  the  complaint  were  put  in 
issue,  the  objection  that  the  answer  was  not  sufficient  to  raise 
one  has  been  waived:  Quimby  v.  Boyd,  8  Colo.  194,  6  Pac. 
462 ;  Jerome  v.  Bohm,  21  Colo.  322,  40  Pac.  570. 

^^'  It  is  next  contended  that  fraud  was  established  by  the 
evidence.  The  record  in  this  case  is  very  voluminous.  Sev- 
eral weeks  were  consumed  in  the  trial  of  the  cause.  It  would 
be  impracticable  to  undertake  to  give  a  synopsis  of  the  tes- 
timony which  counsel  claims  bears  upon  the  fraud  charged 
in  the  complaint,  and  in  discussing  the  question  now  under 
consideration  we  shall  confine  ourselves,  in  a  general  way, 
to  those  matters  upon  which  counsel  for  plaintiffs  seem  to 
rely  as  establishing  fraud.  It  is  again  urged  that  the  action 
of  counsel  in  appearing  for  the  American  "Waterworks  Com- 
pany was  a  fraud,  because  the  court  in  which  the  foreclosure 
proceedings  were  instituted  was  deceived  into  believing  that 
thereby  jurisdiction  of  the  company  was  obtained.  "Whether 
or  not  this  appearance  was  authorized,  in  so  far  as  the 
question  of  jurisdiction  is  concerned,  is  immaterial,  because 
it  appears  that  the  court  had  jurisdiction  of  the  company  by 
virtue  of  the  service  of  process  upon  it. 

As  a  further  evidence  of  fraud  it  is  also  charged  that  coun- 
sel- appearing  for  the  company  made  no  defense  to  the  fore- 
closure suits.  It  appears  to  be  conceded  that  the  bonds  se- 
cured by  the  several  mortgages  foreclosed  were  valid  in  all 
particulars,  and  nowhere  is  it  suggested  that  the  company 
had  any  defense  to  interpose  to  the  foreclosure  suits.  In 
view  of  the  fact  that  the  company  had  no  defense  against 
these  actions,  plaintiffs  cannot  successfully  complain  that 
none  was  made. 

Reference  is  also  made  to  other  counsel  connected  with 
the  case  in  some  capacity,  or  engaged  in  proceedings  grow- 
ing out  of  the  foreclosure  suits.  It  does  not  appear  that 
their  action  was  prejudicial  to  the  company,  in  so  far  as  its 
legal  rights  were  involved;  neither  does  it  appear  that  they 
were  guilty  of  any  fraud,  actual  or  constructive,  or  viola- 
tive **®  of  the  ethics  of  the  profession  in  the  slightest  degree. 

It  is  also  urged  that  the  receiver  appointed  by  the  chan- 
cery court  of  New  Jeresy  was  in  collusion  with  the  adver- 
saries of  the  company.  In  support  of  this  claim  our  at- 
tention is  directed  to  the  fact  that  he  took  no  steps  whatever 
to  defend  the  foreclosure  suits,  nor  was  any  attention  given 
to  them  by  him.    A  sufficient  answer  to  this  suggestion  is, 
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that  it  does  not  appear  that  the  company  had  any  defense 
to  interpose  to  these  actions,  and  as  it  does  not  appear  that 
the  action  of  the  receiver  with  respect  to  other  matters  men- 
tioned in  the  briefs  of  counsel  for  plaintiffs  prevented  the 
company  from  fully  protecting  its  rights  in  the  foreclosure 
suits,  it  is  not  in  a  position  to  successfully  complain  of  his 
action  in  the  premises. 

As  evidence  of  bad  faith  on  the  part  of  Mr.  Rust,  counsel 
for  plaintiffs  refer  to  the  fact  that  the  writ  of  error  sued 
out  by  the  American  Waterworks  Company  against  the  Far- 
mers' Loan  and  Trust  Company  at  the  instance  of  Mr.  Ven- 
ner,  as  an  officer  of  the  company,  was  dismissed  at  the  in- 
stance of  the  receiver,  a  report  of  which  case  is  found  in 
20  Colo,  at  203.  This  court  held  in  that  case  that  an  officer 
of  a  corporation  for  which  a  receiver  had  been  appointed 
with  full  power  to  control  and  manage  its  affairs,  and  where 
such  corporation  and  its  officers  had  been  absolutely  en- 
joined from  attempting  to  use  its  name  for  any  purpose 
whatever,  could  not  use  its  name  to  procure  a  writ  of  error 
against  the  objection  of  the  receiver;  but  it  does  not  appear 
that  Mr.  Rust,  in  procuring  the  dismissal  of  the  ease,  was 
guilty  of  any  fraud  or  acted  in  bad  faith.  He  merely  as- 
serted his  right  to  control  the  affairs  of  the  company  by  vir- 
tue of  his  appointment  as  receiver  ^^''  by  the  chancery  court 
of  New  Jersey,  and  this  court  upheld  his  contention. 

Attention  is  next  directed  to  the  resignation  of  officials 
of  the  American  Waterworks  Company,  who,  it  is  asserted, 
subsequently  assumed  a  hostile  attitude  toward  the  company; 
that  a  suit  was  instituted  in  the  court  of  chancery  of  New 
Jersey,  and  a  receiver  appointed  for  the  company;  that  a 
suit  was  brought  in  the  supreme  court  of  New  York  against 
the  company,  which  resulted  in  restraining  its  directors  from 
holding  meetings  and  tying  up  its  business  for  a  considerable 
period;  that  C.  H.  Venner  &  Company,  of  which  Mr.  Ven- 
ner,  one  of  the  plaintiffs  in  the  suit  at  bar,  was  a  member, 
were  the  financial  agents  of  the  American  Waterworks  Com- 
pany, through  whom  the  company  expected  to  dispose  of  the 
bonds  secured  by  the  mortgage  to  the  Central  Trust  Company, 
and  who  were  largely  interested  as  holders  of  such  bonds; 
that  a  suit  was  commenced  against  this  firm,  alleging  insol- 
vency and  thereby  causing  its  suspension  from  business; 
that  other  suits  were  brought,  all  of  which,  it  is  said,  were 
instigated  by  the  former  president   of  the    company,  Mr. 
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Underwood,  and  Mr.  Sullivan,  the  receiver  appointed  by  the 
district  court  in  this  state.  It  is  also  claimed  that  the  suits 
on  the  underlying  mortgages  were  commenced  at  the  sugges- 
tion of  Mr.  Sullivan.  Later,  the  action  of  the  Farmers' 
Loan  and  Trust  Company  was  commenced.  The  inference 
which  is  evidently  intended  to  be  drawn  from  these  matters 
is,  that  the  various  suits  were  instigated  in  pursuance  of  a 
plan  to  harass  the  American  Waterworks  Company,  and  Mr. 
Venner  and  his  firm,  by  litigation,  and  embarrass  financially 
the  company  and  Mr.  Venner  and  the  firm  of  which  he  was 
a  member.  It  does  not  appear  that  any  of  these  parties 
or  others  who  may  have  been  associated  ^^^  with  them,  by 
instituting  these  actions,  committed  any  acts  involving  moral 
turpitude,  or  Avhich  could  be  said  to  be  fraud,  either  in  law 
or  in  fact.  The  bonds  secured  by  the  various  mortgages 
sought  to  be  foreclosed  were  due.  It  is  admitted  that  they 
were  in  all  respects  valid.  The  company  was  not  prevented 
by  the  various  acts  mentioned  from  interposing  defenses  in 
the  foreclosure  proceedings.  These  suits  and  the  one  com- 
menced against  Venner  &  Company  may  have  embarrassed 
both  financially;  but  the  fact  that  a  creditor  is  taking  steps 
through  the  medium  of  the  courts  to  compel  his  debtor  to 
pay  an  obligation,  although  it  may  embarrass  the  latter,  de- 
stroy his  credit,  and  result  in  a  sacrifice  of  his  property, 
is  not  fraud,  whatever  the  ulterior  motive  of  the  creditor 
might  be.  Certainly,  the  various  suits  of  which  the  plaintiff 
complains  would  not  have  been  any  defense  in  the  fore- 
closure proceedings;  and  hence,  they  cannot  be  made  the 
basis  of  a  proceeding  to  set  them  aside  after  judgment: 
Morris  v.  Tuthill,  72  N.  Y.  575 ;  Dickerman  v.  Northern  Trust 
Co.,  176  U.  S.  181,  20  Sup.  Ct.  Rep.  311,  44  L.  ed.  423 ;  Mc- 
Mullin  V.  Ritchie,  64  Fed.  253. 

To  entitle  a  party  to  relief  against  a  decree  on  the  ground 
of  fraud,  it  must  appear  that  he  had  a  defense  on  the  merits 
to  the  case  in  which  the  decree  was  rendered,  and  that  he 
was  prevented  from  interposing  such  defense  by  the  fraud 
of  the  prevailing  party  without  fault  on  his  part:  Ward  v. 
Durham,  134  111.  195,  25  N.  E.  745. 

In  an  action  to  set  aside  a  decree,  for  fraud,  it  must  appear 
that  the  prevailing  party  in  the  suit  in  which  such  decree 
was  rendered  contrived  by  fraud  to  keep  the  complainant 
and  the  court  in  ignorance  of  the  real  facts,  whereby  a  wrong 
conclusion  was  reached  and  positive  injury  done  to  the  party 
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complaining,  without  neglect  or  inattention  on  his  part:  Mc- 
Dowell V.  Morrell,  73  Tenn.  (5  Lea)  278. 

*^*  Applying  these  principles,  it  is  manifest  that  the  tes- 
timony on  the  part  of  the  plaintiffs  wholly  fails  to  establish 
a  state  of  facts  which  would  entitle  them  to  any  relief  upon 
the  ground  that  the  plaintiffs  in  the  foreclosure  proceedings 
were  guilty  of  fraud.  The  court  in  which  such  proceedings 
were  instituted  was  not  misled  or  deceived  by  any  action  upon 
their  part.  No  judgment  was  rendered  in  these  actions 
which  was  unjust,  nor  was  the  American  Waterworks  Com- 
pany prevented  by  any  action  on  the  part  of  the  plaintiffs 
from  interposing  a  defense  to  the  foreclosure  proceedings. 

The  creditors  most  concerned  in  the  foreclosure  proceedings 
were  the  bondholders  represented  in  the  foreclosure  suits  of 
the  Farmers'  Loan  and  Trust  Company  and  the  Central  Trust 
Company.  Their  rights  were,  in  a  great  measure,  at  least, 
subordinate  to  those  holding  the  bonds  secured  by  the  under- 
lying mortgages.  Each  set  of  bondholders  interested  in  the 
Farmers'  Loan  and  Trust  Company  and  the  Central  Trust 
Company  suits  appointed  a  committee  to  devise  ways  and 
means  to  protect  the  interests  of  these  bondholders.  It  ap- 
pears from  the  statements  in  the  briefs  of  counsel  that  there- 
after these  committees  combined  and  formed  what  is  termed 
a  "Reorganization  Committee,"  the  purpose  of  which  was 
to  purchase  the  property  at  the  foreclosure  sale  for  the  bene- 
fit of  the  two  sets  of  bondholders  mentioned,  and  thereafter 
did  purchase  for  this  purpose.  It  is  also  asserted  that  prior 
to  the  sale  an  arrangement  was  made  by  the  reorganization 
committee  with  the  Citizens'  Water  Company,  a  rival  of  the 
American  Waterworks  Company,  to  the  effect  that,  in  the 
event  the  committee  became  the  purchaser  of  the  property, 
a  consolidation  of  the  properties  belonging  to  the  two  com- 
panies should  be  effected.  It  is  urged  that  the  object  and 
effect  of  these  combinations  ^*®  or  arrangements  was  to 
"chill,"  or  suppress,  bidding  at  the  foreclosure  sale,  and 
therefore  illegal.  A  consideration  of  this  question  will  be 
limited  to  a  discussion  of  the  rights  of  the  plaintiffs  under 
the  sale  with  respect  to  the  arrangements  mentioned,  because 
they  in  no  manner  affected  the  procurement  of  the  decrees. 
It  does  not  appear  that  the  Citizens'  Water  Company  would 
have  been  a  bidder  at  the  sale.  An  agreement  by  a  pros- 
pective purchaser  of  property  at  a  foreclosure  sale  to  sell 
the  property  to  a  third  party,  in  the  event  the  prospective 
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purchaser  becomes  an  actual  purchaser,  is  not  illegal,  unless 
intended  to  prevent  competition  and  effect  a  sacrifice  of  the 
property  to  be  sold:  Terbell  v.  Lee,  40  Fed.  40.  The  im- 
portant question  is,  whether  or  not  the  arrangement  between 
the  respective  sets  of  bondholders  through  the  medium  of  the 
reorganization  committee  was  such  as  to  vitiate  the  sale  upon 
the  ground  that  thereby  competition  at  the  sale  made  by  the 
commissioner  was  prevented.  The  general  rule  is  that  any 
agreement  or  combination,  the  object  and  effect  of  which  is  ta 
chill  a  judicial  sale  and  stifle  competition,  is  illegal,  but  the 
facts  in  the  case  at  bar  do  not  bring  it  within  this  rule. 

The  respective  sets  of  bondholders  were  interested  in  the 
property  by  virtue  of  the  indebtedness  held  by  them  and  se- 
cured thereon.  Their  rights  were  subordinate  to  the  indebt- 
edness secured  by  the  underlying  mortgages.  It  was  neces- 
sary to  discharge  that  before  they  would  be  entitled  to  any- 
thing. This  indebtedness  amounted  to  a  large  sum,  several 
hundred  thousand  dollars.  The  property  was  of  a  character 
that  it  could  not  be  advantageously  sold  in  parcels.  Its  value 
in  a  great  measure  depended  upon  preserving  it  as  a  whole, 
thereby  rendering  it  valuable  for  the  purpose  for  which  it  was 
*^*  acquired  by  the  mortgagors.  The  amount  for  which  it 
was  encumbered  aggregated  a  sum  so  great  that  it  would 
probably  be  impossible  to  find  anyone  able  or  willing  to  pay 
sufficient  to  discharge  it.  It  would  seem  from  all  the  facts 
and  circumstances  that  the  most  feasible  plan  for  the  bond- 
holders to  protect  themselves  was  to  enter  into  an  arrange- 
ment whereby  the  property  might  be  purchased  at  the  sale 
for  their  benefit  if  that  became  necessary.  Such  an  arrange- 
ment operated  as  an  inducement  to,  and  enabled  the  persons 
entering  into  it  to  participate  in,  the  bidding,  and  being 
interested  in  the  indebtedness  for  which  the  property  was  to 
be  sold,  to  raise  the  bids  against  all  competitors  up  to  the 
amount  of  such  indebtedness  if  the  value  of  the  property 
justified.  By  the  agreement  the  bondholders  did  not  agree 
not  to  bid  against  each  other,  but  to  make  a  purchase  for 
their  common  benefit.  But  this  arrangement  did  not  prevent 
any  other  person  or  corporation  or  stockholder  of  the  Ameri- 
can Waterworks  Company  from  becoming  a  purchaser  or  bid- 
der at  the  sale.  The  test  to  apply  in  determining  the  validity 
of  a  combination  of  the  kind  under  consideration  is  the  end 
intended  to  be  thereby  accomplished.  If  it  is  to  depress  the 
price  of  the  property  to  be  sold,  and  prevent  competitive 
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bidding  at  the  sale,  it  is  illegal;  but  if  its  purpose  is  to  raise 
the  means  of  payment  by  contribution,  or  to  divide  the  prop- 
erty for  the  accommodation  of  the  purchasers,  it  is  valid. 
The  fact  that  an  agreement  to  make  a  joint  purchase  may  in- 
directly operate  to  prevent  the  parties  thereto  from  bidding 
is  not  enough  to  render  the  transaction  unlawful.  To  have 
that  effect  it  must  appear  that  the  object  of  the  agreement 
was  to  avoid  competition:  Wicker  v.  Hoppock,  6  "Wall.  94, 
18  L.  ed.  752;  Hopkins  v.  Ensign,  122  N.  Y.  144,  25  N.  E. 
306,  9  L.  R.  A.  731;  Kearney  v.  Taylor,  15  How.  (U.  S.) 
494,  14  L.  ed.  787;  Smith  v.  Ullman,  58  ^42  ^^  i83,  42 
Am.  Rep.  329 ;  National  Bank  v.  Sprague,  20  N.  J.  Eq.  159 ; 
Reagan  v.  Bishop,  25  S.  C.  585;  SmuU  v.  Jones,  6  Watts 
&  S.  122;  Holmes  v.  Holmes,  3  Rich.  Eq.  (S.  C.)  61;  Mc- 
Minn's  Legatee  v.  Phipps,  35  Tenn.  196;  Hunt  v.  Elliott, 
80  Ind.  245,  41  Am.  Rep.  794;  Marie  v.  Garrison,  83  N.  Y. 
14;  Missisquoi  Bank  v.  Sabin,  48  Vt.  239;  15  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  951;  17  Am.  &  Eng.  Ency.  of  Law, 
981. 

As  we  understand  their  brief,  counsel  for  plaintiffs  also 
contend  that  the  foreclosure  proceedings  were  conducted  in 
the  interest  of  a  few  favored  stockholders,  and  that  the  ar- 
rangement made  by  the  reorganization  committee  and  the 
agreement  to  sell  to  the  Citizens'  Water  Company  were  also 
in  the  interest  of  such  favored  stockholders.  Therefore,  they 
say,  the  case  falls  within  the  decision  of  Louisville  Trust  Co. 
V.  Louisville  etc.  Ry.  Co.,  174  U.  S.  674,  19  Sup.  Ct.  Rep.  827, 
43  L.  ed.  1130,  and  that  the  sale  should  be  set  aside.  The 
foreclosure  proceedings  were  fair  and  open.  There  was  no 
attempt  to  fasten  any  debt  upon  the  property  to  which  it  was 
not  subject.  The  indebtedness  represented  by  the  several 
mortgages  foreclosed  was  due  and  valid.  It  does  not  appear 
that  any  stockholder  of  the  American  Waterworks  Company 
was  denied  the  privilege  of  becoming  a  pnrty  to  the  arrange- 
ment formulated  by  the  reorganization  committee,  and  shar- 
ing the  benefits  which  that  arrangement  contemplated.  In 
such  circumstances  the  facts  do  not  bring  the  case  within  the 
rule  announced  in  the  case  above  referred  to,  and  it  is  im- 
material, therefore,  what  disposition  the  parties  for  whose 
benefit  the  purchase  was  made  by  the  reorganization  com- 
mittee may  have  made  of  the  property,  or  what  they  received 
for  it. 
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Many  errors  are  assigned  on  the  rulings  of  the  trial  court 
relating  to  the  incompetency  of  evidence  admitted,  the  action 
of  the  trial  court  in  refusing  an  amendment  to  the  complaint, 
and  other  matters  **^  which,  however,  it  appears  could  not 
have  in  the  slightest  degree  affected  a  conclusion  on  the 
questions  discussed  and  determined,  which,  in  our  opinion, 
are  conclusive  as  to  the  rights  of  the  parties,  who  were  plain- 
tiffs below,  to  maintain  this  action.  For  this  reason  we  do 
not  deem  it  necessary  to  take  up  and  discuss  these  various 
matters  in  detail. 

By  leave  of  the  chancery  court  of  New  Jersey,  the  receiver 
of  the  American  Waterworks  Company  appointed  by  that 
court  was  made  a  party  defendant  to  the  action  commenced 
by  plaintiffs.  Mr.  Rust,  the  receiver,  filed  an  answer,  where- 
in it  appears  he  merely  asked  the  protection  of  the  court  for 
the  interests  under  his  charge,  and  such  relief  in  the  prem- 
ises as  should  seem  proper  to  the  court  under  the  circum- 
stances. Mr.  Rust  died,  and  Mr.  McMaster,  having  been 
appointed  receiver  to  succeed  him,  filed  an  answer  attacking 
ihe  decrees  sought  to  be  set  aside  by  the  plaintiffs  upon 
practically  the  same  grounds  set  out  in  the  complaint.  To 
the  answer  filed  by  Mr.  McMaster  as  receiver,  the  Denver 
Union  Water  Company  and  the  Continental  Trust  Company 
filed  cross-bills,  the  purpose  of  which  was  to  quiet  the  title 
of  the  Denver  Union  Water  Company  to  the  property  in  con- 
troversy as  against  the  American  Waterworks  Company  and 
the  receiver.  The  trial  court  granted  this  relief,  and  error 
is  assigned  on  this  action  by  the  receiver,  based  upon  the 
ground  that  leave  to  make  the  receiver  a  party  defendant 
to  the  action  commenced  by  plaintiffs  did  not  carry  with  it 
the  right  to  make  him  a  defendant  to  an  action  by  the  Denver 
Union  Water  Company  and  the  Continental  Trust  Company 
by  way  of  cross-bills  in  that  action,  having  for  their  pui-pose 
an  entirely  different  object  from  that  sought  to  be  accom- 
plished by  the  original  suit. 

In  support  of  this  contention  the  rule  is  invoked  *^^  that 
the  court  appointing  a  receiver  assumes  the  administration 
of  the  affairs  of  the  corporation  for  which  the  receiver  was 
appointed,  and  it  is  for  that  court,  in  its  discretion,  to  de- 
cide whether  it  will  determine  for  itself  all  claims  for  or 
against  the  receiver,  or  will  allow  them  to  be  litigated  else- 
where. The  receiver  in  the  case  at  bar  is  not  entitled  to  the 
application  of  that  rule  as  against  the  cross-bills.  He  be- 
Am.  St.  Eep.,  Vol.  122—67 
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came  a  party  by  leave  of  court.  The  real  subject  matter  of 
controversy  was  the  property  affected  by  the  foreclosure  de- 
crees. The  effect  of  the  receiver's  answer  was  to  set  up  a 
claim  to  this  property  for  and  on  behalf  of  the  American 
Waterworks  Company.  Having  done  so,  he  was  in  the  same 
position  as  any  other  litigant,  and  the  parties  to  the  action 
interested  in  the  subject  matter  of  controversy  had  the  same 
right  to  defend  against  his  claim,  and  by  appropriate  plead- 
ing seek  relief  against  his  claim,  as  against  any  other  liti- 
gant. Where  a  defendant  in  a  suit  in  chancery  has  equities 
arising  out  of  the  subject  matter  of  litigation,  which  entitle 
him  to  afifirmative  relief  against  other  parties  thereto,  he 
may,  as  a  matter  of  right,  present  such  equities  by  way  of 
cross-bills:  Quick  v.  Lemon,  105  111.  578;  Neal  v.  Foster,  13 
Saw.  236,  34  Fed.  496;  Remer  v.  McKay,  38  Fed.  164.  It 
was  not  necessary  for  the  parties  filing  the  cross-bills  to  pro- 
cure an  order  from  the  chancery  court  of  New  Jersey  for 
leave  to  file  the  same. 

Our  code,  section  222,  specially  provides  that  judgment 
may  be  given  for  or  against  one  or  more  of  several  defendants, 
and  when  the  justice  of  the  case  requires  it,  the  ultimate 
rights  of  the  parties  on  each  side,  as  between  themselves, 
may  be  determined.  It  was  eminently  proper,  when  the  re- 
ceiver was  a  party  to  the  action,  for  the  trial  court  to  de- 
termine the  ultimate  rights  of  all  the  parties  to  the  action 
in  the  subject  matter  in  controversy,  and  thus  put  an  ^^^  end 
to  litigation  as  between  them  over  questions  properly  in- 
volved. 

It  is  next  urged  on  behalf  of  the  receiver  that  the  cross- 
bills were  not  filed  in  apt  time.  The  time  within  which 
a  cross-bill  may  be  filed  is  within  the  sound  discretion  of  the 
court,  and  unless  it  appears  affirmatively  that  the  party 
against  whom  the  cross-bill  was  filed  was  prejudiced  by  rea- 
son of  its  being  filed  at  the  time  it  was,  the  discretion  of  the 
court  will  not  be  disturbed.  Counsel  for  McMaster  fail  to 
point  out  where  he  was  in  any  manner  prejudiced  by  reason 
of  the  fact  that  the  cross-bills  were  permitted  to  be  filed  after 
the  cause  had  been  set  for  trial. 

The  sales  by  the  commissioner,  Mr.  Sullivan,  are  attacked 
upon  the  ground  that  he  was  interested  in  the  purchase  of 
the  property  disposed  of  by  him  under  the  foreclosure  de- 
crees.    A  sufficient  answer  to  this  contention  is,  that  neither 
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the  original  bill  filed  by  the  plaintiffs  nor  the  answers  of  the 
receivers  tender  an  issue  raising  this  question. 

The  next  point  made  on  behalf  of  the  receiver  is,  that  the 
Denver  Union  Water  Company  and  the  Continental  Trust 
Company,  having  asked  affirmative  relief  by  their  cross-bills, 
should  have  been  required  to  do  equity  before  any  relief  was 
granted  to  them.  In  support  of  this  claim  it  is  argued  that 
the  record  discloses  an  arrangement  entered  into  between 
the  reorganization  committee  and  the  Citizens'  Water  Com- 
pany, the  purpose  of  which  was  to  prevent  competitive  bid- 
ding at  the  sale,  and  secure  the  property  sold  for  a  much 
less  sum  than  it  was  actually  worth;  and,  as  it  appears  that 
the  parties  represented  by  the  reorganization  committee  ob- 
tained a  sum  much  in  excess  of  that  bid  for  the  property 
at  the  sale,  that  the  Denver  Union  Water  Company  should 
have  been  required  to  account  to  the  ^*^  receiver  of  the 
American  Waterworks  Company  for  such  excess  as  a  condi- 
tion precedent  to  rendering  a  decree  in  its  favor.  The  ques- 
tion of  chilling  bids  and  the  claim  that  the  proceedings 
were  conducted  in  the  interest  of  a  few  stockholders  have 
been  disposed  of  in  considering  these  questions  as  presented 
by  counsel  for  plaintiffs.  The  facts  disclosed  by  the  record 
do  not  bear  out  the  contention  of  counsel  for  the  receiver 
that  there  was  any  arrangement  made,  the  purpose  of  which 
was  to  secure  the  property  for  less  than  its  value;  neither 
does  the  record  disclose  that  anything  was  realized  by  the 
purchasers  at  the  foreclosure  sale  which  they  should  be  re- 
quired to  account  for  to  the  American  Waterworks  Company. 
Whatever  they  may  have  received  for  such  property  was  ob- 
tained after  they  had  fairly  purchased  it,  and  it  is,  there- 
fore, immaterial  what  that  sum  may  have  been — it  belonged 
to  them,  and  not  to  the  American  Waterworks  Company. 

Other  questions  argued  by  counsel  for  the  receiver  have 
either  been  disposed  of  in  considering  questions  raised  by 
counsel  for  the  plaintiffs,  in  their  brief,  or  relate  to  matters 
which  in  our  opinion  do  not  in  any  manner  affect  the  ques- 
tions which  are  decisive  of  this  case,  in  so  far  as  the  receiver 
is  concerned. 

We  conclude  that  in  the  actions  in  which  the  several  mort- 
gages were  foreclosed,  the  court  had  jurisdiction  of  the 
American  Waterworks  Company;  that  it  had  jurisdiction 
of  all  the  property  involved;  that  tHere  is  no  error  in  the 
record  of  those  proceedings  affecting  the  jurisdiction  of  the 
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court  either  as  to  the  person  of  the  American  Waterworks 
Company  or  the  subject  matter  in  controversy ;  that  there  was 
no  fraud  practiced  in  securing  these  decrees,  or  in  the  pro- 
ceedings subsequent  thereto  attacked  by  the  original  bill  or 
the  answers  of  the  receivers;  ^*''  and  that  the  court  did  not 
err  in  granting  the  cross-complainants  relief  upon  their  cross- 
bills. These  conclusions  are  decisive  of  the  case,  and,  there- 
fore, if  the  trial  court  committed  any  errors  in  relation  to 
matters  which  the  parties  may  have  attempted  to  litigate 
in  the  court  below,  inasmuch  as  they  do  not  affect  the  vital 
questions,  it  is  unnecessary  to  consider  them. 

The  judgment  of  the  district  court  will  stand  affirmed. 

Decision  en  banc. 

Mr.  Justice  Campbell  and  Mr.  Justice  Goddard  not  par- 
ticipating. 


The  Mode  of  Serving  Process  on  Foreign  Corporations  is  discussed 
in  the  note  to  Abbeville  Elec.  etc.  Co.  v.  Western  Elec.  etc.  Co.,  85 
Am.  St.  Eep.  926.  A  statute  requiring  surety  companies  of  other 
states  or  countries  to  appoint  an  agent  upon  whom  service  of  process 
may  be  made  does  not  provide  an  exclusive,  but  only  an  additional, 
mode  of  service:  In  re  Curtis,  115  La.  918,  112  Am.  St.  Eep.  284. 

The  Service  of  Summons  on  an  Officer  of  a  Corporation  who  has 
resigned  will  be  sustained  if  the  by-laws  of  the  corporation  provide 
that  officers  shall  hold  their  offices  for  the  time  specified  or  until 
their  successors  are  elected  and  qualify,  and  no  successor  has  been 
elected:  Colorado  Debenture  Corp,  v.  Lombard  Investment  Co.,  66 
Kan.  251,  97  Am.  St.  Eep.  373. 


MOSSMAN  V.  CITY  OF  FORT  COLLINS. 

[40  Colo.  270,  90  Pac.  605.] 

DISOBDEBLT  HOUSE — Definition. — To  constitute  a  disorderly 
house  it  must  be  a  place  of  public  resort,  or  a  place  frequented  by  the 
public,  kept  or  maintained  so  as  to  disturb  or  annoy  the  public,  the 
neighborhood,  or  passers-by;  or  a  place  where  illegal  or  immoral  prac- 
tices are  habitually  carried  on,  to  the  corruption  of  the  public  health, 
morals  or  safety;  or  a  place  resorted  to  by  idle,  dissolute,  vicious  or 
disorderly  persons  for  the  purpose  of  concocting  depredations  on  so- 
ciety,    (p.  1063.) 

DISOEDEELT  HOUSE. — Private  Clubs  to  which  members  only 
are  admitted  cannot  be  said  to  be  disorderly  houses,  although  liquors 
are  sold  there  in  violation  of  a  municipal  ordinance,     (p.  1064.) 

F.  J.  Annis  and  F.  W.  Stow,  for  the  appellant 
C.  Ferris,  Jr.,  for  the  appellee. 
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^''^  MAXWELL,  J.  Appellant  was  convicted  of  keeping 
and  maintaining  a  disorderly  house,  contrary  to  the  provi- 
sions of  an  ordinance  of  appellee.     The  trial  was  to  a  jury. 

The  city  introduced  in  evidence  an  ordinance  of  the  city 
of  Fort  Collins  relating  to  disorderly  houses,  which  made 
it  unlawful  for  any  person  or  persons  to  keep  or  maintain  a 
disorderly  house  within  the  corporate  limits  of  the  city, 
and  any  person  so  keeping  or  maintaining  a  disorderly  house 
should  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  punished  as  provided  by  the  ordinance;  and 
an  ordinance  relating  to  the  sale  of  intoxicating  liquors  which 
made  it  unlawful  "for  any  person  or  persons,  either  directly 
or  indirectly,  to  sell  or  give  away  intoxicating  malt,  vinous, 
mixed,  fermented  or  spirituous  liquors  within  the  corporate 
limits  of  the  city  of  Fort  Collins,  or  within  one  mile  of  the 
outer  boundaries  thereof,"  and  any  person  violating  the 
above  provisions  of  the  ordinance,  upon  conviction  thereof, 
should  be  punished  as  therein  provided. 

^''^  A  witness  on  behalf  of  the  city  testified  that  on  or 
about  the  8th  of  April  he  was  in  the  place  of  business  of 
defendant,  which  was  the  clubrooms  of  the  Poudre  Valley 
Club;  that  defendant  was  not  there;  that  two  gentlemen 
were  present  whom  witness  asked  to  have  something  with 
him;  that  witness  helped  himself  by  pouring  from  a  bottle 
what  was  supposed  to  be  liquor,  and  that  the  others  did  the 
same;  that  witness  then  left  the  room;  that  he  had  been  to 
the  clubrooms  before  for  the  purpose  of  getting  liquor;  that 
he  was  a  member  of  the  club  and  knew  that  he  could  get 
liquor  there;  that  the  club  was  operated  by  the  Poudre  Val- 
ley Club  and  that  defendant  was  manager  thereof  and  paid 
by  the  club  for  his  services ;  that  the  clubrooms  were  for  the 
exclusive  use  of  members. 

The  city  marshal  testified  that  he  knew  the  place  of  busi- 
ness of  defendant,  which  was  known  as  the  Poudre  Valley 
Club ;  that  on  the  24th  of  April  he  found  defendant  in  charge 
of  the  place,  and  went  through  the  rooms;  that  in  the  front 
room  there  was  a  card-table,  chairs  and  cigar  case ;  in  a  closet 
off  from  this  room  two  boxes  of  one-half  pint  bottles;  in 
another  room  a  Klondike  table,  and  back  of  that  another 
room  in  which  were  two  refrigerators,  two  cases  of  bottles 
and  a  stand  with  glasses  on;  that  he  found  a  license  issued 
by  the  internal  revenue  office  to  the  Poudre  Valley  Club  bear- 
ing date  July  1,  1902;  that  the  place  of  business,  to  which 
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he  testified  as  being  defendant's  place  of  business,  was  run 
by  the  Poudre  Valley  Club. 

The  foregoing  is  all  of  the  evidence  introduced  by  the  city. 

The  defendant  introduced  no  evidence,  other  than  the 
articles  of  incorporation  of  the  Poudre  Valley  Club. 

Cities  and  towns  are  given  authority  to  suppress  ^''^  bawdy 
and  disorderly  houses,  houses  of  ill-fame  or  assignation,  with- 
in the  limits  of  the  city  or  town:  Mills'  Ann.  Stats.,  sec.  4403, 
subd.  17. 

We  have  no  statutory  definition  of  a  disorderly  house,  and 
so  far  as  we  are  advised  no  attempt  has  been  made  by  the 
city  of  Fort  Collins  to  define,  by  ordinance,  a  disorderly 
house. 

Resort  must  therefore  be  had  to  the  common  law  for  a 
definition  of  such  term. 

"At  common  law  a  disorderly  house,  in  its  broadest  sense, 
may  be  defined  as  a  house  that  is  kept  in  such  a  way  as  to 
disturb,  annoy  and  scandalize  the  public  generally  or  the 
neighborhood,  or  the  passers-by  on  a  highway,  or  in  such 
a  way  as  to  encourage  or  promote  breaches  of  the  peace,  or  to 
corrupt  the  morals  of  the  community":  9  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  509. 

"A  disorderly  house  is  a  house  in  which  people  abide  or 
to  which  they  resort  to  the  disturbance  of  the  neighborhood, 
or  for  purposes  which  are  injurious  to  the  public  morals, 
health,  convenience  or  safety":  14  Cyc.  482. 

"Any  place  of  public  resort  ....  in  which  illegal  prac- 
tices are  habitually  carried  on,  or  when  it  becomes  the  habitual 
resort  of  thieves,  drunkards,  prostitutes,  or  other  idle,  vicious 
and  disorderly  persons,  who  gather  together  there  for  the 
purpose  of  gratifying  their  own  depraved  appetites,  or  to 
make  it  a  rendezvous  where  plans  may  be  concocted  for 
depredations  upon  society,  and  disturbing  either  its  peace 
or  its  rights  of  property":  State  v.  Williams,  30  N.  J.  L. 
102. 

"The  term  'disorderly  house,'  as  defined  by  the  common 
law,  is  one  of  very  wide  meaning,  and  includes  any  house 
or  place,  the  inmates  of  which  behaved  so  badly  as  to  make 
it  a  nuisance":  State  v.  Brosofski,  89  Minn.  343,  94  N.  W. 
1077. 

^'''*  The  term  "disorderly  house"  has  been  held  to  have 
the  same  meaning  in  a  city  ordinance:  Hawkins  v.  Lutton, 
95  Wis.  492,  60  Am.  St  Rep.  131,  70  N.  W.  483. 
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From  which  it  appears  that  certain  elements  combine  to 
constitute  a  "disorderly  house";  it  must  be  a  place  of  public 
resort,  or  a  place  frequented  by  the  public,  kept  or  main- 
tained so  as  to  disturb  or  annoy  the  public,  the  neighborhood, 
or  passers-by;  or  a  place  where  illegal  or  immoral  practices 
are  habitually  carried  on  to  the  corruption  of  the  public 
health,  morals  or  safety;  or  a  place  resorted  to  by  idle,  dis- 
solute, vicious  or  disorderly  persons  for  the  purpose  of  con- 
cocting depredations  on  society.  It  must  have  some  of  the 
above  elements;  from  which  it  follows  that  it  must  have 
some  of  the  elements  of  a  public  nuisance. 

In  the  case  under  consideration,  the  contention  of  appel- 
lee is  that  the  Poudre  Valley  Club  is  a  disorderly  house,  for 
the  reason  that  it  is  kept  for  an  unlawful  purpose,  to  wit, 
the  violation  of  the  prohibition  ordinance  of  the  city  above 
quoted.  Smith  v.  Commonwealth,  6  B.  Mon.  (Ky.)  21, 
Cheek  v.  Commonwealth,  79  Ky.  359,  Hickey  v.  State,  53 
Ala.  514 ,  State  v.  Williams,  30  N.  J.  L.  102 ,  and  9  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  515,  note  4,  are  cited  in  support 
of  this  contention. 

The  text  of  the  citation  from  the  Encyclopedia  is  as  fol- 
lows: "A  house  that  is  a  common  resort  for  the  commission 
of  criminal  offenses  of  any  kind,  common  law  or  statutory, 
is  disorderly,  and  a  nuisance  at  common  law,  and  it  can  make 
no  difference  that  each  criminal  act  there, committed  may  be 
punishable.     This  rule  has  been  repeatedly  recognized." 

Hickey  v.  State,  53  Ala.  514,  turned  upon  the  sufficiency 
of  an  indictment  for  a  nuisance,  in  which  it  was  held  that 
keeping  open  a  store  for  the  purpose  of  purchasing  goods 
which  the  proprietor  has  reason  ^"^^  to  believe  are  stolen,  but 
which  may  not  be,  does  not  constitute  the  offense,  for  it 
is  not  a  crime  for  one  to  purchase  goods  which  he  believes 
to  have  been  stolen,  unless  they  were  in  fact  stolen. 

In  Smith  v.  Commonwealth,  6  B.  Mon.  21,  the  court  said: 
**The  habitual  perpetration  of  the  prohibited  offenses  in 
a  house  kept  for  the  purpose  constitute  the  house  a  public 
nuisance,  as  it  tends  in  a  greater  degree  to  the  spread  of  the 
evil  which  was  intended  to  be  prohibited  by  these  enactments. 
....  So  the  keeping  of  a  grocery  where  practices  by  a 
certain  class  of  the  community  (slaves)  are  habitually  in- 
dulged which  have  been  prohibited  by  the  legislature,  as  of 
evil  tendency  to  the  public,  must  be  deemed  a  public  nui- 
sance." 
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In  State  v.  Williams,  30  N.  J.  L.  102,  a  house  was  held 
to  be  disorderly  because  of  the  habitual  sale  of  liquor  on 
Sunday  in  violation  of  the  law,  the  court  saying:  "A  house 
where  the  law  is  habitually  violated  is,  if  a  place  of  public 
resort,  a  nuisance." 

In  Cheek  v.  Commonwealth,  79  Ky.  359,  a  house  kept  for 
the  sale  of  pools  upon  horseraces  was  held  a  disorderly  house, 
and  a  nuisance  at  common  law,  because  it  encouraged  persons 
in  large  numbers,  the  public  generally,  to  violate  the  statute 
against  betting. 

This  review  of  the  authorities  cited  in  support  of  appel- 
lee's contention  shows  that  in  every  case,  the  house  con- 
demned as  a  disorderly  house,  was  a  place  of  common  resort 
by  the  public,  for  the  habitual  perpetration  of  practices  pro- 
hibited by  law. 

A  private  club  to  which  members  only  are  admitted  can- 
not be  said  to  be  a  common  resort,  and  there  is  no  law  of 
this  state  which  prohibits  the  drinking  of  intoxicating  liquors. 

It  is  possible  that  the  evidence  in  this  case,  under  proper 
instructions,  might  have  justified  a  conviction  for  a  viola- 
tion of  the  prohibition  ordinance  ^''^  above  quoted,  but  it 
wholly  fails  to  convict  appellant  of  the  offense  of  keeping 
a  disorderly  house,  within  the  definition  of  that  term  as 
above  stated. 

The  instructions  to  the  jury  were  in  line  with  the  theory 
of  the  prosecution,  and  were  prejudicial  to  appellant,  for 
which  reason  the  judgment  must  be  reversed. 

Chief  Justice  Steele  and  Mr.  Justice  Caswell  concurring. 


For  Authorities  bearing  upon  the  decision  in  the  principal  case,  see 
Hawkins  v.  Lutton,  95  Wis.  492,  60  Am.  St.  Eep.  131;  State  v.  Callej^ 
104  N.  C.  858,  17  Am.  St.  Eep.  704;  State  v.  Webber,  107  N.  C.  962, 
22  Am,  St  Eep.  920;  State  v.  Young,  96  Iowa,  262,  59  Am.  St.  Eep. 
37L 
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SEERIE  V.  BREWER. 

[40  Colo.  299,  90  Pac.  508.] 

APPEAL — Special  Demurrer. — ^If,  after  a  special  demurrer  i» 
overruled,  the  defendant  answers,  he  waives  that  ground  of  demurrer, 
and  cannot  be  heard  to  complain  on  appeal  of  the  action  of  the  trial 
court,     (p.  1065.) 

EXEMPTIONS— Wrongful  Levy  Against— Liability  for.— Un- 
der a  statute  providing  that  "if  any  officer  or  other  person,  by  virtue 
of  any  execution  or  other  process,"  shall  take  or  seize  exempt  prop- 
erty, he  shall  be  liable  to  the  party  injured  for  three  times  the  value 
of  the  property  so  taken,  a  judgment  creditor,  who  authorizes,  or 
knowingly  ratifies,  the  act  of  an  officer  who  wrongfully  seizes  under 
execution  and  sells  the  exempt  property  of  the  judgment  creditor,  is 
liable  for  the  penalty  imposed  by  such  statute,     (p.  1066.) 

TBIAL — Evidence — ^Improper  Questions. — If  a  party  suffers  an 
improper  question  to  be  asked  a  witness  without  objecting  thereto,  he 
cannot  thereafter  complain  of  an  unfavorably  responsive  answer,  (p. 
1067.) 

TBIAL — Evidence. — ^A  party  may  ask  his  own  witness  a  ques- 
tion which,  if  answered  favorably,  would  tend  to  contradict  his  other 
witnesses,     (p.  1067.) 

W.  T.  Rogers,  F.  W.  Barry  and  J.  F.  Mail,  for  the  appel- 
lants. 

E.  H.  Park,  for  the  appellee. 

800  CAMPBELL,  J.  The  complaint,  by  a  judgment 
debtor,  contains  two  causes  of  action.  The  first,  based  upon 
section  2564  of  Mills'  Annotated  Statutes,  is  for  treble  dam- 
ages, against  a  sheriff  and  the  judgment  creditor  for  taking 
and  seizing  and  selling  under  an  execution  property  of  the 
judgment  debtor  exempted  by  law  from  levy  and  sale.  The 
second  is  for  an  excessive  and  malicious  levy. 

The  court  at  the  trial  sustained  defendants'  motion  for 
a  Honsuit  to  the  second  cause  of  action,  and  the  jury  returned 
a  verdict  against  the  defendants,  upon  which  judgment  went, 
for  treble  damages,  under  the  first  cause. 

Defendants  demurred  jointly  to  each  of  the  causes  of 
action  on  the  ground  that  the  same  was  insufficient,  and  also 
that  two  causes  of  action  were  improperly  joined  in  one  com- 
plaint. This  demurrer  was  overruled  and  the  defendants  an- 
swered. In  thus  answering,  the  overruling  of  the  demurrer 
upon  the  special  ground  was  waived,  and  defendants  cannot 
now  be  heard  to  complain  of  it. 

2.  The  principal  question  in  the  case  is  as  to  the  lia- 
bility of  ft  judgment  creditor  for  treble  damages  under  our 
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statute.  It  reads:  "If  any  oiBcer  or  other  person,  by  virtue 
of  any  execution  or  other  process,  or  by  any  right  of  dis- 
tress, shall  take  or  seize  any  of  the  articles  of  property  here- 
inbefore exempted  from  levy  and  sale,  such  officer  or  person 
shall  be  liable  to  the  party  injured  for  three  times  the  value 
of  the  property  illegally  taken  or  seized,  to  be  recovered 
by  action  of  trespass,  with  costs  of  suit." 

The  defendants  say  that  this  statute  was  taken  from  Illi- 
nois, which,  in  Pace  v.  Vaughan,  1  Gilm.  ^oi  (6  m.)  30, 
was  held  not  to  authorize  a  recovery  of  the  penalty  from  the 
judgment  creditor,  but  only  from  the  officer  who  actually 
makes  the  seizure.  Our  statute  is  not  identical  with  the 
Illinois  statute  there  construed.  The  Illinois  act  reads:  "If 
any  sheriff  or  other  officer  shall  take  or  seize  any  of  the  said 
articles  of  property  by  virtue  of  any  execution,  he  shall  be 
liable,"  etc.  It  purports  to  impose  the  penalty  only  on 
"any  sheriff  or  other  officer,"  while  our  statute  says:  "If 
any  officer  or  other  person"  seizes  or  takes,  he  shall  be  liable, 
etc. 

Defendants,  however,  contend  that  the  words  "other  per- 
son," under  the  maxim  noscitur  a  sociis,  mean  "some  person 
clothed  with  the  power  and  process  of  an  officer,"  but  not  a 
judgment  creditor.  We  do  not  believe  that  such  is  the 
meaning  of  the  statute.  If  "other  person"  in  our  statute 
is  invested  with  the  power  of  executing  the  process  of  an 
officer,  he  then  becomes,  in  legal  effect,  and  for  such  purpose, 
an  "officer."  That  being  true,  "other  person"  would  have 
no  meaning,  and  add  nothing  to  "officer."  We  think  the 
statute  is  broad  enough  to  include  an  execution  creditor,  who 
authorizes,  or  knowingly  ratifies,  the  act  of  an  officer  who 
wrongfully  seizes  under  an  execution  and  sells  property  of 
a  judgment  debtor  which  is  exempt  by  law  from  levy  and 
sale.  Whether  this  creditor  was  brought  within  the  terms 
of  the  statute  was  submitted  to  the  jury  with  the  result  of 
a  finding  that  it  was  liable. 

In  two  cases  in  this  court — Harrington  v.  Smith,  14  Colo. 
376,  20  Am.  St.  Rep.  272,  23  Pac.  331,  and  Weil  v.  Nevitt, 
18  Colo.  10,  31  Pac.  487 — the  action  in  each  was  under  this 
statute  and  against  the  judgment  creditor  and  the  officer  who 
made  the  seizure.  Judgment  in  the  latter  case  was  in 
favor  of  the  plaintiff  against  both  defendants  and  was  af- 
firmed. The  particular  point  here  made,  that  the  statute 
does  not  include  a  judgment  creditor,  was  not  ^^^  raised  in 
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either  one  of  those  cases,  and  so  they  are  not  necessarily 
decisive  of  this  controversy.  But,  for  the  reasons  given,  we 
think  the  judgment  creditor  may,  in  a  proper  case,  be  held 
liable. 

3.  At  the  trial  plaintiff's  counsel  asked  of  one  of  his  own 
witnesses  a  question,  the  answer  thereto,  defendants'  coun- 
sel say,  if  favorable  to  the  plaintiff,  would  tend  to  impeach 
his  own  witness.  It  is  doubtful  if  the  point  has  been  prop- 
erly saved.  The  general  rule  is  that  if  a  party  suffers  an  im- 
proper question  to  be  asked  without  objecting  thereto,  he 
cannot  thereafter  be  heard  to  complain  of  an  unfavorable 
responsive  answer.  But  there  is  no  merit  in  the  point  if  it 
has  been  properly  saved.  There  is  no  attempt  by  plaintiff 
directly  to  impeach  any  of  his  own  witnesses.  The  most  that 
can  be  said  of  the  question  propounded  by  plaintiff's  coun- 
sel is  that  a  favorable  answer  would  have  tended  to  contra- 
dict his  witnesses,  and  this  is  permissible :  Moffat  v.  Tenney, 
17  Colo.  189,  30  Pac.  348. 

•  4.  An  examination  of  the  evidence  discloses  that  there 
is  a  conflict  as  to  the  claim  of  exemption  made  by  the  plaintiff, 
as  well  as  in  other  particulars,  but  these  questions  of  fact 
in  issue  between  the  parties  were  resolved  in  plaintiff's  favor 
by  the  jury,  and  we  cannot,  in  the  state  of  the  record,  inter- 
fere with  the  verdict. 

5.  Plaintiff's  cross-error  to  the  ruling  of,  the  court  dismiss- 
ing the  second  cause  of  action  is  without  merit.  The  evi- 
dence was  not  legally  sufficient  to  make  out  a  case  thereunder. 

Perceiving  no  prejudicial  error  in  the  record,  the  judg- 
ment must  be  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Gabbert  concur. 


The  Liability  for  Wrongful  Attachments  is  discussed  in  the  notes  to 
Tisdale  v.  Major,  68  Am.  St.  Eep.  266;  Burton  v.  Knapp,  81  Am.  Dec. 
467.  An  officer  who  exceeds  his  authority  in  levying  an  attachment 
becomes  a  trespasser  ab  initio:  Walsh  v.  Brown,  194  Mass.  317,  120 
Am.  St.  Rep.  556.  But  if  the  plaintiff  in  attachment  never  gave  the 
officer  any  directions  about  the  levy  or  sale,  and  was  not  present 
thereat,  but  did  request  the  officer  to  take  goods  attached  out  of  the 
house,  he  cannot  be  held  liable  with  the  sheriflE  for  an  alleged  abuse 
of  process:  Brock  v.  Berry,  132  Ala.  95,  90  Am.  St.  Bep.  896. 
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STUBBS  V.  PEOPLE. 

[40  Colo.  414,  90  Pac.  1114.] 

CONSTITUTIONAL  LAW  —  Interstate  Commerce  —  Police 
Power. — The  police  power  of  the  state  cannot  be  exercised  over  a  sub- 
ject confided  exclusively  to  Congress  by  the  national  constitution,  and 
the  power  cannot  be  conceded  to  the  state  to  exclude  directly  or  in- 
directly the  lawful  subjects  of  interstate  commerce,  or,  by  the  imposi- 
tion of  burdens  thereon,  to  regulate  such  commerce  without  con- 
gressional permission,     (p.  1077.) 

INTERSTATE  COMMERCE— Use  of  Imported  Property.— If  a 
state  has  no  power  to  prohibit  the  importation  of  certain  property 
into  the  state,  it  cannot  prohibit  its  use  therein  by  the  importer,  (p. 
1078.) 

CONSTITUTIONAL  LAW — Interstate  Commerce— Importation 
and  Use  of  Docked-Tailed  Horses. — A  statute  prohibiting  the  import- 
ing or  bringing  into  the  state  of  docked-tailed  horses,  or  the  using  of 
them  while  they  are  still  owned  by  the  person  who  brought  them  into 
the  state,  is  in  violation  of  the  interstate  commerce  clause  of  the 
national  constitution,  and  such  horses  may  be  lawfully  used,  either  by 
the  owner  or  any  other  person  under  his  direction  and  control,  (p. 
1082.) 

S.  B.  Toney,  H.  V.  Johnson,  R.  B.  Toney,  0.  N.  Hilton 
and  C.  A.  Roberts,  for  the  plaintiffs  in  error. 

W.  H.  Dickson,  attorney  general,  S.  H.  Thopmson,  as- 
sistant attorney  general,  and  I.  B.  Melville,  for  the  defend- 
ants in  error. 

"****  BAILEY,  J.  Inasmuch  as  the  same  principles  are  in- 
volved in  each  of  these  cases,  they  will  be  considered  together. 

In  the  case  against  Stubbs  it  appears  that  in  July,  1905, 
William  M.  Springer,  a  partner  of  defendant  Stubbs,  pur- 
chased in  Wales  a  Welch  cobb  pony  which  had  a  docked  tail. 
It  was  shipped  to  the  United  States,  landed  at  New  York 
upon  August  20,  1905,  and  was  shipped  from  there  direct  to 
Denver,  to  be  kept  in  the  stables  of  Springer  and  Stubbs. 
Mr.  Springer  purchased  and  imported  this  horse  for  the  use 
of  his  daughter.  In  the  month  of  December,  1905,  the  de- 
fendant Stubbs  took  his  niece,  '*^®  a  little  girl  visiting  in 
Denver,  for  a  drive  behind  this  pony,  and  was  arrested  and 
convicted  for  using  a  docked-tailed  horse. 

In  the  case  against  defendant  Fitzell  it  appears  that  The 
Daniels  and  Fishers  Stores  Company  authorized  Mr.  Kuy- 
kendall  to  purchase  for  them  a  pair  of  horses  which  would 
be  good  enough  to  show  in  heavy  draft  exhibitions.  Pursu- 
ant to  that  request  Mr.  Kuykendall  purchased  from  Tishner, 
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of  Chicago,  a  pair  of  gray  geldings  which  were  shipped  from 
Chicago  to  Denver  and  received  by  Mr,  Kuykendall  for 
The  Daniels  and  Fishers  Stores  Company,  and  for  the  first 
time  it  was  learned  by  Mr.  Kuykendall  that  these  horses 
Ihad  docked  tails.  The  horses  were  kept  at  the  stables  of 
The  Denver  Omnibus  and  Cab  Company,  of  which  Mr.  Kuy- 
kendall appears  to  have  been  manager,  and  were  driven  by 
the  defendant  for  the  purpose  of  exercising  them.  They 
were  brought  here  as  show  horses  and  exhibited  at  different 
places  throughout  the  state. 

In  another  case  against  this  defendant  it  appears  that 
a  sorrel  gelding  was  sent  from  the  Rainsford  ranch  in 
Wyoming  to  Denver  for  the  purpose  of  being  broken  and  ex- 
hibited at  the  then  coming  horse  show.  This  horse  was  driven 
by  defendant  Fitzell  and  he  was  arrested  for  that  and  was 
convicted  in  both  cases  for  using  docked-tailed  horses. 

The  act  of  1899,  Session  Laws  of  1899,  page  171,  section  1, 
provides  that:  "It  shall  be  unlawful  for  any  person  or  per- 
sons to  dock  the  tail  of  any  horse  within  the  state  of  Colorado, 
or  to  procure  the  same  to  be  docked,  or  to  import  or  bring 
into  this  state  any  docked  horse  or  horses,  or  to  drive,  work, 
use,  race  or  deal  in  any  unregistered  docked  horse  or  horses 
within  the  state  of  Colorado." 

These  cases  make  it  necessary  to  determine  two  questions. 
The  first  is:  Has  the  state  the  power  ^^  to  prohibit  import- 
ing or  bringing  into  the  state  horses  with  docked  tails?  The 
second  is :  If  it  has  not  such  a  power,  has  it  the  authority  to 
prevent  the  use  of  such  horses  after  they  have  been  brought 
into  the  state,  so  long  as  they  are  the  property  of  the  person 
who  imported  them  ? 

At  the  January,  1904,  term  of  this  court  this  law,  so  far  as 
it  prohibited  the  use  of  docked  horses  which  were  docked  in 
the  state  of  Colorado  after  the  passage  of  the  act,  was  de- 
clared valid :  Bland  v.  People,  32  Colo.  319,  105  Am.  St.  Rep. 
80,  76  Pac.  359,  65  L.  R.  A.  424. 

The  decision  was  based  largely  upon  the  theory  that  the 
use  of  docked  horses  was  detrimental  to  the  public  morals, 
because  frequently  seeing  the  mutilated  and  disfigured  an- 
imals tends  to  sear  the  conscience  and  minds  of  the  people 
until  they  become  accustomed  to  looking  upon  such  things  as 
a  matter  of  course,  and  consequently  it  would  tend  to  pro- 
mote cruelty.  The  validity  of  that  part  of  the  act  which 
prohibits  the  importation  of  docked  horses  or  the  bringing 
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of  them  in  from  other  states  for  use  in  this  state  was  not 
passed  upon  but  was  expressly  excluded  as  not  being  in- 
volved in  the  case.  At  the  next  session  of  the  legislature  af- 
ter this  court  had  said  that  the  sight  of  docked  horses  tended 
to  sear  public  conscience  and  promote  cruelty,  the  legisla- 
ture repealed  the  law  in  so  far  as  it  relates  to  the  importa- 
tion and  use  in  this  state  of  docked,  pure  bred  stallions  and 
mares  from  foreign  countries  for  breeding  and  exhibition 
purposes  only  and  to  docked-tailed  native  bred  stallions  and 
mares  brought  into  this  state  and  used  for  breeding  and  ex- 
hibition purposes  only.  This  amendment  destroys  in  a  large 
degree  the  reasoning  of  the  court  in  the  Bland  case  (32  Colo. 
319,  105  Am.  St.  Rep.  80,  76  Pac.  359,  65  L.  R.  A.  424), 
because  the  exhibition  of  a  mare  or  stallion  brought  in  from 
another  state  cannot  be  said  to  be  less  offensive  to  a  sensitive 
mental  or  moral  organization  ■***  than  the  exhibition  of  one 
which  was  bred  and  raised  in  Colorado,  nor  can  it  be  said 
that  the  exhibition  of  a  short-tailed  stallion  or  a  short-tailed 
mare  brought  into  this  state  for  breeding  and  exhibition  pur- 
poses would  tend  to  sear  the  public  conscience  or  destroy 
public  morality  to  a  less  degree  than  the  exhibition  of  a 
gelding  which  has  been  brought  into  this  state  from  a  foreign 
country,  or  another  state.  The  exhibition  of  a  docked-tailed 
horse  before  the  multitude  which  is  wont  to  gather  at  horse 
shows  and  other  places  where  horses  are  publicly  exhibited 
cannot  be  said  to  be  less  injurious  to  the  public  than  the  driv- 
ing or  using  of  them  in  the  ordinary  manner  in  which  such 
animals  are  used.  So  that,  no  matter  how  correct  the  rea- 
soning indulged  in  by  the  court  in  the  Bland  case  of  1904 
may  have  been,  the  theory  upon  which  such  reasoning  was 
based  has  been  destroyed  by  the  legislature  which  met  in  1905. 
If  that  reasoning  is  still  good,  can  it  be  said  that  it  affords 
a  sufificient  excuse  for  the  prohibition  of  the  importation  into 
this  state  of  docked-tailed  horses?  So  far  as  we  have  been 
advised,  no  other  state  in  the  Union  has  attempted  to  do 
such  a  thing.  Consequently,  there  are  no  authorities  that  are 
directly  in  point  upon  this  proposition.  However,  the  same 
principle  has  been  repeatedly  before  the  supreme  court  of 
the  United  States.  In  the  case  of  United  States  v.  E.  C. 
Knight  Co.,  156  U.  S.  1,  15  Sup.  Ct.  Rep.  249,  39  L.  ed.  325, 
it  is  said : 

"It  cannot  be  denied  that  the  power  of  a  state  to  pro- 
tect the  lives,  health  and  property  of  its  citizens,  and  to 
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preserve  good  order  and  the  public  morals,  'the  power  to 
govern  men  and  things  within  the  limits  of  its  dominion,* 
is  a  power  originally  and  always  belonging  to  the  states,  not 
surrendered  by  them  to  the  general  government,  nor  directly 
restrained  by  the  constitution  of  the  United  States,  and  es- 
sentially exclusive On  the  other  '**^  hand,  the  power 

of  Congress  to  regulate  commerce  among  the  several  states 
is  also  exclusive.  The  constitution  does  not  provide  that  in- 
terstate commerce  shall  be  free,  but,  by  the  grant  of  this 
exclusive  power  to  regulate  it,  it  was  left  free  except  as  Con- 
gress might  impose  restraints.  Therefore,  it  has  been  de- 
termined that  the  failure  of  Congress  to  exercise  this  ex- 
clusive power  in  any  case  is  an  expression  of  its  will  that 
the  subject  shall  be  free  from  restrictions  or  impositions 
upon  it  by  the  several  states,  and  if  a  law  passed  by  a  state 
in  the  exercise  of  its  acknowledged  powers  comes  into  conflict 
with  that  will,  the  Congress  and  the  state  cannot  occupy  the 
position  of  equal  opposing  sovereignties,  because  the  constitu- 
tion declares  its  supremacy  and  that  of  the  laws  passed  in 
pursuance  thereof ;  and  that  which  is  not  supreme  must  yield 
to  that  which  is  supreme.  'Commerce,  undoubtedly,  is 
traffic, '  said  Chief  Justice  Marshall,  *  but  it  is  something  more : 
it  is  intercourse.  It  describes  the  commercial  intercourse  be- 
tween nations  and  parts  of  nations  in  all  its  branches,  and  is 
regulated  by  prescribing  rules  for  carrying  on  that  inter- 
course.' That  which  belongs  to  commerce  is  within  the  jur- 
isdiction of  the  United  States,  but  that  which  does  not  be- 
long to  commerce  is  within  the  jurisdiction  of  the  police 
power  of  the  state":  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  678;  The 
License  Cases,  5  How.  504,  12  L.  ed.  256;  Mobile  v.  Kimball, 
102  U.  S.  691,  26  L.  ed.  238;  Bowman  v.  Chicago  etc.  Ry., 
125  U.  S.  465,  8  Sup.  Ct.  Eep.  689,  31  L.  ed.  700;  Leisy  v. 
Hardin,  135  U.  S.  100,  10  Sup.  Ct.  Rep.  681,  34  L.  ed.  128 ; 
In  re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct.  Rep.  865,  35  L.  ed. 
572. 

In  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  465,  8  Sup. 
Ct.  Rep.  689,  31  L.  ed.  700,  in  the  concurring  opinion  of  Jus- 
tice Field,  it  is  said: 

"Whatever  our  individual  views  may  be  as  to  the  deleteri- 
ous or  dangerous  qualities  of  particular  articles,  we  cannot 
hold  that  any  articles  which  Congress  '*^*®  recognizes  as  sub- 
jects of  interstate  commerce  are  not  such,  or  that  whatever 
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are  thus  recognized  can  be  controlled  by  state  laws  amount- 
ing to  regulations,  while  they  retain  that  character ;  although 
at  the  same  time,  if  directly  dangerous  in  themselves,  the 
state  may  take  appropriate  measures  to  guard  against  in- 
jury before  it  obtains  complete  jurisdiction  over  them.  To 
concede  to  a  state  the  power  to  exclude,  directly  or  indirectly, 
articles  so  situated,  without  congressional  permission,  is  to 
concede  to  a  majority  of  the  people  of  a  state,  represented  in 
the  state  legislature,  the  power  to  regulate  commercial  inter- 
course between  the  states,  by  determining  what  shall  be  its 
subjects,  when  that  power  was  distinctly  granted  to  be  ex- 
ercised by  the  people  of  the  United  States,  represented  in 
Congress,  and  its  possession  by  the  latter  was  considered  es- 
sential to  that  more  perfect  union  which  the  constitution  was 
adopted  to  create." 

Scott  V.  Donald,  165  U.  S.  58,  17  Sup.  Ct.  Rep.  265,  41  L. 
ed.  632,  and  Gardner  v.  Donald,  reported  at  the  same  place, 
were  actions  brought  by  Donald  against  Scott  and  Gardner, 
wherein  it  was  alleged  that  the  defendants,  acting  as  state 
constables  of  the  state  of  South  Carolina,  had  injured  plain- 
tiff in  seizing  and  carrying  away  several  packages  of  liquors 
brought  into  South  Carolina  from  other  states.  They  in- 
volved the  constitutionality  of  the  dispensary  act  of  South 
Carolina.  The  act  was  declared  to  be  unconstitutional  as 
interfering  with  the  interstate  commerce  powers  of  the  gen- 
eral government.  The  court  said  that  the  state  laws  that 
have  been  most  frequently  considered  and  the  occasion  of  the 
most  discussion  have  been  those  which  have  sought  to  reg- 
ulate or  prohibit  the  importation,  manufacture  and  sale  of 
intoxicating  liquors.  "The  evils  attending  the  vice  of  in- 
temperance in  the  use  of  spirituous  liquors  are  so  great  that 
a  natural  ^^*  reluctance  is  felt  in  appearing  to  interfere, 
even  on  constitutional  grounds,  with  any  law  whose  avowed 
purpose  is  to  restrict  or  prevent  the  mischief." 

The  court  concedes  that  the  South  Carolina  law  was  passed 
in  the  bona  fide  exercise  of  the  police  power,  and  that  the 
police  power  of  the  state  was  not  simply  used  to  interfere 
with  the  rights  and  privileges  of  citizens  secured  both  by 
the  constitution  and  laws  of  the  United  States.  The  court 
holds  that  so  long  as  liquors  and  wines  are  recognized  as  com- 
modities which  may  be  lawfully  made,  bought  and  sold, 
that  the  statute  attempting  to  regulate  or  prohibit  their  be- 
ing brought  into  the  state  is  an  interference  with  commerce. 
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In  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  465,  8  Sup. 
Ct.  Rep.  689,  31  L.  ed.  700,  in  which  the  defendant  refused 
to  carry  beer  from  Nebraska  to  Iowa  because  the  statute  of 
Iowa  prohibited  the  bringing  of  it  into  the  state,  it  is  deter- 
mined that  the  act  of  Iowa  was  unconstitutional.  Of  course 
it  was  attempted  to  justify  the  Iowa  act  as  an  exercise  of 
the  police  power  of  the  state.  The  supreme  court,  quoting 
from  the  License  Cases,  5  How.  504,  12  L.  ed.  256,  said :  '  *  The 
assumption  is,  that  the  police  power  was  not  touched  by  the 
constitution,  but  left  to  the  states,  as  the  constitution  found 
it.  This  is  admitted;  and  whenever  a  thing,  from  character 
or  condition,  is  of  a  description  to  be  regulated  by  that  power 
in  the  state,  then  the  regulation  may  be  made  by  the  state 
and  Congress  cannot  interfere.  But  this  must  always  de- 
pend on  facts  subject  to  legal  ascertainment,  so  that  the  in- 
jured may  have  redress.  And  the  fact  must  find  its  support 
in  this,  whether  the  prohibited  article  belongs  to,  and  is  sub- 
'ject  to  be  regulated  as  part  of,  foreign  commerce,  or  of  com- 
merce among  the  states.  If,  from  its  nature,  it  does  not 
belong  to  commerce,  or  if  its  condition,  from  putrescence  or 
'*^^  other  causes,  is  such,  when  it  is  about  to  enter  the  state, 
that  it  no  longer  belongs  to  commerce,  or,  in  other  words,  is 
not  a  commercial  article,  then  the  state  power  may  exclude 
its  introduction.  And  as  an  incident  to  this  power,  a  state 
may  use  means  to  ascertain  the  fact.  And  here  is  the  limit 
between  the  sovereign  power  of  the  state  and  the  federal 
power.  That  is  to  say,  that  which  does  not  belong  to  com- 
merce is  within  the  jurisdiction  of  the  police  power  of  the 
state;  and  that  which  does  belong  to  commerce  is  within  the 
jurisdiction  of  the  United  States." 

The  court  then  alludes  to  the  fact  that  the  state  court 
must  have  assumed  that  the  state  had  power  to  declare  what 
should  be  an  article  of  lawful  commerce  in  the  particular 
state,  and.  having  declared  that  ardent  spirits  were  deleteri- 
ous to  commerce  and  health,  they  ceased  to  be  commercial 
commodities  there.  The  police  power  then  attached  and 
consequently  the  powers  of  Congress  could  not  interfere. 
Just  as  in  the  case  at  bar,  the  legislature  had  determined 
that  docked-tailed  horses  may  not  be  brought  into  this  state 
and  used,  except  for  breeding  and  exhibition  purposes,  be- 
cause the  sight  of  them  is  detrimental  to  the  public  morals. 
There  can  be  no  two  opinions  as  to  whether  the  sale  of  in- 
toxicating liquors  is  more  detrimental  to  the  public  morals 
Am.  St.  Rep.,  Vol.  122— <JS 
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or  the  public  health  or  public  safety,  or  to  anything  else 
which  is  subject  to  the  control  of  the  state  under  the  exercise 
of  its  police  power,  than  is  the  sight  of  a  short-tailed  horse 
being  used  in  the  ordinary  manner.  The  court  then,  allud- 
ing to  the  power  of  the  state  to  determine  as  to  what  is 
an  article  of  lawful  commerce,  proceeds  to  say:  "If  this 
be  the  true  construction  of  the  constitutional  provision,  then 
the  paramount  power  of  Congress  to  regulate  commerce  is 
subject  to  a  very  material  ^^^  limitation;  for  it  takes  from 
Congress,  and  leaves  with  the  states,  the  power  to  determine 
the  commodities,  or  articles  of  property,  which  are  the  sub- 
jects of  lawful  commerce.  Congress  may  regulate,  but  the 
states  determine  what  shall  or  shall  not  be  regulated.  Upon 
this  theory  the  power  to  regulate  commerce,  instead  of  be- 
ing paramount  over  the  subject,  would  become  subordinate 
to  the  state  police  power;  for  it  is  obvious  that  the  power  to 
determine  the  articles  which  may  be  the  subjects  of  commerce, 
and  thus  to  circumscribe  its  scope  and  operation,  is,  in  effect, 
the  controlling  one.  The  police  power  would  not  only  be  a 
formidable  rival,  but,  in  a  struggle,  must  necessarily  triumph 
over  the  commercial  power,  as  the  power  to  regulate  is  de- 
pendent upon  the  power  to  fix  and  determine  upon  the  sub- 
jects to  be  regulated.  The  same  process  of  legislation  and 
reasoning  adopted  by  the  state  and  its  courts  could  bring 
within  the  police  power  any  article  of  consumption  that  a 
state  might  wish  to  exclude,  whether  it  belonged  to  that 
which  was  drunk,  or  to  food  and  clothing,  and  with  nearly 
equal  claims  to  propriety;  as  malt  liquor  and  the  produce 
of  fruits  other  than  grapes  stand  on  no  higher  ground  than 
the  light  wines  of  this  and  other  countries,  excluded,  in 
effect,  by  the  law  as  it  now  stands.  And  it  would  be  only 
another  step  to  regulate  real  or  supposed  extravagance  in 
food  and  clothing." 

Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  Rep.  681,  34 
L.  ed.  128,  is  a  case  in  which  it  was  determined  that  the 
statute  of  Iowa  which  prohibited  the  sale  of  intoxicating 
liquors,  except  for  certain  purposes,  as  applied  to  a  sale 
by  the  importer  of  such  liquors  manufactured  in  and  brought 
from  another  state  in  the  original  package  unbroken  and  un- 
opened, is  unconstitutional  and  void  as  repugnant  to  the 
clause  of  the  constitution  granting  to  Congress  the  power 
to  regulate  commerce  with  foreign  nations  ^^*  and  among 
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the  states.  Chief  Justice  Fuller  wrote  the  opinion,  and, 
among  other  things,  he  says : 

"The  power  vested  in  Congress  *to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes,'  is  the  power  to  prescribe  the  rule  by  which 
that  commerce  is  to  be  governed,  and  is  a  power  complete  in 
itself,  acknowledging  no  limitations  other  than  those  with 
the  subject  on  which  it  acts  and  cannot  be  stopped  at  the 
external  boundary  of  a  state,  but  must  enter  its  interior 
and  must  be  capable  of  authorizing  the  disposition  of  those 
articles  which  it  introduces,  so  that  they  may  become  mingled 
Avith  the  common  mass  of  property  within  the  territory  en- 
tered  

"And  while  ....  a  state  may  provide  for  the  security 
of  the  lives,  limbs,  health  and  comfort  of  persons  and  the 
protection  of  property  so  situated,  yet  a  subject  matter  which 
has  been  confided  exclusively  to  Congress  by  the  constitu- 
tion is  not  within  the  jurisdiction  of  the  police  power  of  the 
state  unless  placed  there  by  congressional  action." 

Hannibal  &  St.  J.  R.  R.  Co.  v.  Husen,  95  TJ.  S.  465,  24  L. 
ed.  527,  which  was  an  action  brought  under  the  Missouri 
statute  of  1872,  provides  that:  "No  Texas,  Mexican  or  Indian 
cattle  shall  be  driven  or  otherwise  conveyed  into,  or  remain 
in  any  county  in  this  state,  between  the  first  day  of  March 
and  the  first  day  of  November  in  each  year."  This  statute 
was  held  to  be  unconstitutional  as  interfering  with  the  in- 
terstate commerce.  The  court  said:  "Whatever  may  be  the 
power  of  a  state  over  commerce  that  is  completely  internal, 
it  can  no  more  prohibit  or  regulate  that  which  is  interstate 
than  it  can  that  which  is  with  foreign  nations.  Power  over 
one  is  given  by  the  constitution  of  the  United  States  to  Con- 
gress in  the  same  words  in  which  it  is  given  "^^^  over  the 
other,  and  in  both  cases  it  is  necessarily  exclusive." 

In  County  of  Mobile  v.  Kimball,  102  U.  S.  691,  26  L.  ed. 
238,  it  is  said:  "The  subjects  ....  upon  which  Congress 
can  act  under  this  power  are  of  infinite  variety,  requiring 
for  their  successful  management  different  plans  or  modes 
of  treatment.  Some  of  them  are  national  in  their  char- 
acter, and  admit  and  require  uniformity  of  regulation,  af- 
fecting alike  all  the  states;  others  are  local,  or  are  mere 
aids  to  commerce,  and  can  only  be  properly  regulated  by 
provisions  adapted  to  their  special  circumstances  and  lo- 
calities.    Of  the  former  class  may  be  mentioned  all  that  por- 
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tion  of  commerce  with  foreign  countries  or  between  the  states 
which  consists  in  the  transportation,  purchase,  sale  and  ex- 
change of  commodities.  Here  there  can  of  necessity  be  only 
one  system  or  plan  of  regulations,  and  that  Congress  alone 
can  prescribe.  Its  nonaction  in  such  cases  with  respect  to 
any  particular  commodity  or  mode  of  transportation  is  a 
declaration  of  its  purpose  that  the  commerce  in  that  com- 
modity or  by  that  means  of  transportation  shall  be  free. 
There  would  otherwise  be  no  security  against  conflicting  reg- 
ulations of  different  states,  each  discriminating  in  favor  of 
its  own  products  and  citizens,  and  against  the  products  and 
citizens  of  other  states.  And  it  is  a  matter  of  public  history 
that  the  object  of  vesting  in  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  states  was  to 
insure  uniformity  of  regulation  against  conflicting  and  dis- 
criminating state  legislation." 

So,  applying  the  reasoning  adopted  in  that  case  to  the 
matter  of  the  use  of  animals,  it  might  well  be  said  that  if 
Colorado  can  exercise  the  right  to  prohibit  the  importation 
and  use  in  this  state  of  docked-tailed  horses  because  it  is  a 
valid  exercise  of  the  '*^®  police  power  in  that  the  gazing 
upon  such  animals  tends  to  destroy  public  morality,  because 
it  breeds  a  familiarity  with  cruelty,  then  the  legislatures  of 
New  Hampshire  and  other  New  England  states  could  with 
equal  propriety  prohibit  the  importation  into  such  states 
and  the  use  therein  of  horses  which  have  been  branded,  be- 
cause the  sight  of  the  unseemly  scars  and  disfigurations  oc- 
casioned by  such  brands  tends  to  sear  the  conscience  of  the 
beholder  as  the  hide  of  the  animal  was  seared,  and  inures 
the  conscience  of  the  citizen  against  the  shock  which  evidences 
of  such  cruelty  would  naturally  produce.  The  thought  of 
the  roping,  throwing,  mauling  around  and  branding  of  a 
branded  horse  cannot  be  less  offensive  to  one  of  a  sensitive 
mind  or  less  apt  to  sear  the  conscience  of  a  moral  public  than 
the  sight  of  a  horse  which  has  had  a  few  joints  of  its  tail 
amputated.  The  same  might  be  said  of  the  dehorning  of 
cattle.  If  we  can  prohibit  the  bringing  into  this  state  of  a 
horse  which  is  partially  tailless,  why  cannot  Illinois  prohibit 
the  bringing  into  that  state  of  cattle  which  are  totally  horn- 
less? Probably  the  horse  which  has  had  a  portion  of  its  tail 
amputated  has  suffered  to  no  greater  degree  than  the  steer 
which  has  had  his  horns  separated  from  his  head,  or  an  an- 
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imal  which  has  suffered  from  the  burning  of  the  brands  of 
a  dozen  different  owners. 

These  authorities  are  sufficient,  and  more  Ihan  sufficient, 
to  demonstrate  that  whatever  may  be  the  nature  and  reach 
of  the  police  power  of  the  state,  it  cannot  be  exercised  over 
a  subject  confided  exclusively  to  Congress  by  the  federal 
constitution.  It  cannot  invade  the  domain  of  the  national 
government.  The  power  cannot  be  conceded  to  a  state  to  ex- 
clude directly  or  indirectly  the  lawful  subjects  of  interstate 
commerce,  or,  by  the  imposition  of  burdens  thereon,  to  reg- 
ulate such  commerce  without  congressional  '*^'^  permission. 
The  same  rule  that  applies  to  the  sugar  of  Louisiana,  the 
cotton  of  South  Carolina,  the  wines  of  California,  the  hops 
of  Washington,  the  tobacco  of  Maryland  or  Connecticut,  the 
whisky  of  Kentucky  and  the  beer  of  IVIilwaukee  must  apply 
with  equal  force  to  the  docked-tailed  horses  of  Wyoming, 
Illinois,  Massachusetts  or  New  York  and  those  which  are  im- 
ported from  foreign  countries.  It  applies  to  all  commodi- 
ties in  which  a  right  of  traffic  exists  and  is  recognized  by 
the  laws  of  Congress.  It  devolves  upon  Congress  to  indicate 
such  exceptions  as  in  its  judgment  a  wise  discretion  may 
demand  under  particular  circumstances.  If  it  may  be  con- 
sidered that  those  authorities  are  not  sufficient  to  support 
this  doctrine,  the  following  may  be  considered:  Walling  v. 
Michigan,  116  U.  S.  446,  6  Sup.  Ct.  Rep.  454,  29  L.  ed.  691 ; 
License  Cases,  5  How.  504,  12  L.  ed.  256 ;  Head  Money  Cases, 
112  U.  S.  580,  5  Sup.  Ct.  Rep.  247,  28  L.  ed.  798;  Austin 
v.  Tennessee,  179  U.  S.  343,  21  Sup.  Ct.  Rep.  132,  45  L.  ed. 
224;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep.  273, 
31  L.  ed.  205;  Hannibal  &  St.  J.  R.  R.  v.  Husen,  95  U.  S. 
465,  24  L.  ed.  527;  Schollenberger  v.  Pennsylvania,  171  U. 
S.  1,  18  Sup.  Ct.  Rep.  757,  43  L.  ed.  49;  Collins  v.  New 
Hampshire,  171  U.  S.  30,  18  Sup.  Ct.  Rep.  768,  43  L.  ed. 
60 ;  McGregor  v.  Cone,  104  Iowa,  465,  65  Am.  St.  Rep.  522, 
73  N.  W.  1041,  39  L.  R.  A.  484. 

This  brings  us  to  the  second  proposition  involved  in  this 
case,  namely:  it  having  been  demonstrated  that  the  state 
has  not  the  power  to  exclude  the  importation  or  the  bring- 
ing into  this  state  from  other  states  of  docked-tailed  horses, 
has  it  the  power  to  prohibit  the  use  of  such  horses  while 
they  still  remain  the  property  of  the  importer? 

The  first  great  case  upon  this  subject  and  the  one  that  has 
been  followed  by  the  highest  court  of  the  land  since  its  de- 
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cision  is  Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  678. 
The  opinion  was  written  by  Chief  Justice  Marshall,  and  the 
following  are  quotations  therefrom  which  are  deemed  per- 
tinent to  the  determination  of  this  question: 

428  "There  is  no  difference  in  effect,  between  a  power  to 
prohibit  the  sale  of  an  article,  and  a  power  to  prohibit  its 
introduction  into  the  country.  The  one  would  be  a  neces- 
sary consequence  of  the  other.  No  goods  would  be  imported 
if  none  could  be  sold." 

And  by  the  same  reasoning  there  is  no  difference  between 
the  power  to  prohibit  the  use  of  a  horse  and  a  power  to  pro- 
hibit its  introduction  into  the  country.  The  one  is  the 
necessary  consequence  of  the  other.  No  horses  will  be  im- 
ported if  they  cannot  be  used.  So  that  when  it  was  sought 
to  punish  defendant  for  using  the  horse  in  question,  it  simply 
amounted  to  a  prohibition  of  the  bringing  of  him  into  the 
state. 

"When  the  importer  has  so  acted  upon  the  thing  imported, 
that  it  has  become  incorporated  and  mixed  up  with  the  mass 
of  property  in  the  country,  it  has,  perhaps,  lost  its  dis- 
tinctive character  as  an  import,  and  has  become  subject  to 
the  taxing  power  of  the  state ;  but  while  remaining  the  prop- 
erty of  the  importer,  in  his  warehouse,  in  the  original  form 
or  package  in  which  it  was  imported,  a  tax  upon  it  is  too 
plainly  a  duty  on  imports  to  escape  the  prohibition  in  the 
constitution. ' ' 

"The  counsel  for  plaintiffs  in  error  contend  that  the  im- 
porter purchases,  by  payment  of  the  duty  to  the  United 
States,  a  right  to  dispose  of  his  merchandise,  as  well  as  to 
bring  it  into  the  country ;  and  certainly  the  argument  is  sup- 
ported by  strong  reason,  as  well  as  by  the  practice  of  nations, 
including  our  own.  The  object  of  importation  is  sale;  it 
constitutes  the  motive  for  paying  the  duties;  and  if  the 
United  States  possess  the  power  of  conferring  the  right  to 
sell,  as  the  consideration  for  which  the  duty  is  paid,  every 
principle  of  fair  dealing  requires  that  they  should  be  under- 
stood to  confer  it.  The  practice  of  the  most  commercial  na- 
tions conforms  to  this  idea.  Duties,  according  to  that  prac- 
tice, are  charged  on  ■*^**  those  articles  only  which  are  in- 
tended for  sale  or  consumption  in  the  country. ' ' 

While  the  argument  of  the  court  relates  simply  to  the  sale 
of  the  property,  it  may  with  equal  force  be  applied  to  the 
use  of  the  property,  because  some  property  is  brought  into 


April,  1907.]  Stubbs  v.  People.  1079 

the  state  for  sale  by  the  importer,  and  other,  as  in  this  par- 
ticular case,  for  the  personal  use  of  the  importer.  If  the 
state  can  prevent  the  importer  from  using  the  property  which 
he  brought  into  the  state  for  his  own  personal  use,  then 
it  is  idle  to  say  that  it  cannot  prevent  its  being  brought  in. 
The  state  would  have  accomplished  indirectly  that  which  it  is 
prohibited  by  the  constitution  from  doing  directly,  a  prin- 
ciple which  is  not  countenanced  by  the  law. 

Vance  v.  Vandercook  Co.,  170  U.  S.  438,  18  Sup.  Ct.  Rep. 
674,  42  L.  ed.  1100,  is  another  whisky  case  coming  from  South 
Carolina  and  based  upon  the  South  Carolina  statute,  which 
prohibited  the  introduction  of  liquors  into  that  state  except 
through  certain  state  officials,  in  which  it  was  said:  "Under 
the  constitution  of  the  United  States  every  resident  of  South 
Carolina  is  free  to  receive  for  his  own  use  liquor  from  other 
states,  and  that  the  inhibitions  of  the  statute  do  not  operate 
to  prevent  liquors  from  other  states  from  being  shipped  into 
such  state,  on  the  order  of  a  resident  for  his  own  use. ' '  And 
again :  *  *  But  the  right  of  persons  in  one  state  to  ship  liquor 
into  another  state  to  a  resident  for  his  own  use  is  derived 
from  the  constitution  of  the  United  States,  and  does  not  rest 
on  the  grant  of  the  state  law." 

Justice  Field,  in  a  concurring  opinion  in  the  case  of  Bow- 
man V.  Chicago  etc.  Ry.  Co.,  125  U.  S.  465,  8  Sup.  Ct.  Rep. 
689,  31  L.  ed.  700,  says:  "The  state  possesses  the  power  to 
prescribe  all  such  regulations  with  respect  to  the  possession, 
use  and  sale  of  property  within  its  limits  as  may  be  ^^®  neces- 
sary to  protect  the  health,  lives  and  morals  of  its  people; 
and  that  power  may  be  applied  to  all  kinds  of  property,  even 
that  which  in  its  nature  is  harmless.  But  the  power  of  reg- 
ulation for  that  purpose  is  one  thing,  and  the  power  to  ex- 
clude an  article  from  commerce  by  a  declaration  that  it  shall 
not  thenceforth  be  the  subject  of  use  and  sale  is  another  and 
very  different  thing.  If  the  state  could  thus  take  an  article 
from  commerce,  its  power  over  interstate  commerce  would 
be  superior  to  that  of  Congress,  where  the  constitution  has 
vested  it." 

In  the  License  Cases.  5  How.  589,  12  L.  ed.  289,  Justice  Mc- 
Lean says:  "These  laws  do  not  in  terms  prohibit  the  sale 
of  foreign  spirits,  but  they  require  a  license  to  sell  any  quan- 
tity less  than  twenty-eight  gallons.  Under  the  decision  of 
Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  678,  it  is  ad- 
mitted that  the  license  acts  cannot  operate  upon  the  right  of 
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the  importer  to  sell.  But,  after  the  import  shall  have  passed 
out  of  the  hands  of  the  importer,  whether  it  remain  in  the  or- 
iginal package  or  cask  or  be  broken  up,  it  becomes  commin- 
gled with  other  property  in  the  state  and  is  subject  to  its 
laws." 

Mr.  Justice  Catron  said:  "While  foreign  liquors  imported 
according  to  the  regulations  of  Congress  remain  in  the  cask, 
bottle,  etc.,  in  the  original  form,  then  the  importer  may  sell 
them  in  that  form  at  the  port  of  entry,  or  in  any  other  part 
of  the  United  States;  nor  can  any  state  law  hinder  the  im- 
porter from  doing  so ;  nor  does  it  make  any  difference  whether 
the  imported  article  paid  a  tax  on  its  introduction,  or  was 
admitted  as  a  free  article;  until  it  passes  from  the  hands  of 
the  importer  it  is  'an  import'  and  belongs  to  'regulated 
foreign  commerce,'  and  is  protected." 

These  horses  at  the  time  of  the  arrest  were  still  the  prop- 
erty of  the  importers.  Under  Judge  Catron's  '*^*  view  the 
importers  would  have  the  right  to  sell  them  and,  as  we  think, 
if  they  did  not  import  them  for  sale,  but  imported  for  their 
own  personal  use,  they  would  have  the  right  to  use  them 
and,  consequently,  could  not  be  liable  under  the  statute  for 
so  doing. 

In  Indiana  there  is  a  statute  making  it  a  misdemeanor  for 
any  person  to  keep  or  own  cigarettes.  Lowry  had  shipped 
to  him  for  his  personal  use,  by  a  dealer  in  Louisville,  Ken- 
tucky, one  thousand  cigarettes.  Some  of  these  cigarettes  were 
found  upon  the  person  of  Lowry  and  he  was  arrested  and 
convicted.  The  matter  went  to  the  supreme  court  of  Indi- 
ana and  was  determined  April  6,  1906 :  Indiana  v.  Lowry, 
166  Ind.  372,  77  N.  E.  728,  4  L.  R.  A.,  N.  S.,  528.  In  re- 
versing the  judgment  of  conviction,  among  other  things,  the 
court  said,  after  reviewing  the  cases  of  Donald  v.  Scott,  76 
Fed.  554,  Scott  v.  Donald,  165  U.  S.  5§,  17  Sup.  Ct.  Rep. 
265,  41  L.  ed.  632 ,  Vance  v.  Vandercook,  170  U.  S.  438,  18 
Sup.  Ct.  Rep.  674,  42  L.  ed.  1100,  Pabst  Brewing  Co.  v. 
Crenshaw,  198  U,  S.  17,  25  Sup.  Ct.  Rep.  552,  49  L.  ed.  925, 
and  other  federal  cases:  "If  the  above  cases  mean  anything, 
and  principle  is  to  control,  it  must  be  held  that  it  is  incom- 
petent for  a  state  to  deny  to  a  proper  person  the  right  to  hold 
in  an  original  package  an  article  like  tobacco  which  he  has 
shipped  into  the  state.  After  he  has  borne  the  burden  of  im- 
portation, and  has  enjoyed  the  protection  of  the  federal  law 
from  the  initial  negotiation  until  the  package  is  at  rest,  it 
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cannot  be  that  the  state  can  treat  a  possession  thus  acquired 
as  contraband.  So  long  as  a  right  to  import  for  personal 
consumption  is  recognized,  we  affirm  with  all  confidence  that 
the  right  to  hold  the  package  is  protected." 

Donald  v.  Scott,  76  Fed.  554,  cited  by  defendant  in  error, 
is  a  whisky  case.  Section  21  of  the  South  Carolina  dispen- 
sary law  made  it  a  crime  for  anyone  to  keep  a  club  or  other 
place  where  liquors  were  received  '*^^  or  kept  for  use,  barter 
or  sale  as  a  beverage.  The  petitioner  bought  and  imported 
into  South  Carolina  a  package  of  whisky  for  his  own  per- 
sonal use  and  kept  it  at  the  Columbia  club.  "While  he  was 
making  a  cherry  bounce,  the  respondent  seized  and  carried 
it  away.  The  court  said:  "The  right  to  import  under  the 
interstate  commerce  law  would  be  idle  if  the  subject  matter 
imported  were  not  protected  when  it  reaches  its  destination, 
as  it  is  protected  in  its  importation  solely  because  it  is  im- 
ported for  personal  use." 

It  would  be  protected  so  long  as  this  personal  use  continued. 

Thus  it  is  seen  that  the  state  cannot  prohibit  the  sale  by 
the  importer  of  whisky  brought  from  another  state  while  it 
remains  in  the  same  package  in  which  it  was  delivered  to  the 
importer;  neither  can  the  state  prohibit  the  using  by  the  im- 
porter of  intoxicating  liquors  which  he  brought  from  another 
state;  nor  can  the  state  interfere  with  a  man's  right  to  keep 
cigarettes  which  he  has  brought  from  another  state.  If  this 
be  true,  how  can  the  state  prohibit  the  use  by  the  importer 
of  an  animal  which  was  lawfully  brought  from  another  state  ? 
If  the  horse  remains  in  the  same  condition  in  which  he  was 
imported  and  is  not  afflicted  with  any  contagious  disease,  there 
is  no  reason  why  his  use  in  the  state  could  not  be  deter- 
mined by  the  same  rules  under  which  it  was  decided  that  the 
importer  of  whisky  could  sell  or  use  it  and  that  the  importer 
of  cigarettes  could  hold  them ;  unless  it  be  determined  that 
the  sight  of  a  docked-tailed  horse  is  more  offensive  to  a  re- 
fined people  than  the  sight  of  a  person  under  the  influence  of 
intoxicating  liquor.  We  are  unwilling  to  say  that  the  use 
of  whisky  or  cigarettes  is  less  detrimental  to  the  public  health 
or  the  public  morals  or  the  public  safety  than  is  the  driving 
or  using  of  a  short-tailed  horse.  If  ^*"  the  police  power  of 
the  state  does  not  warrant  the  state  in  preventing  the  sale 
or  use  of  whisky  by  the  importer,  it  will  not  warrant  the 
state  in  preventing  the  use  of  the  horse  by  the  importer.  The 
state  says,  admitting  all  of  this  to  be  true  (that  is,  that  the 
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horse  may  be  lawfully  brought  into  the  state  and  that  it 
may  be  used  by  the  importer),  that  this  does  not  excuse  the 
defendants  in  these  cases  because  they  were  not  the  importers 
but  were  mere  volunteers;  and  that,  being  volunteers,  they 
cannot  raise  the  constitutional  question  involved,  and  cite  as 
authorities  for  that  proposition  the  case  of  Airy  v.  People,  21 
Colo.  144,  40  Pac.  362,  Newman  v.  People,  23  Colo.  300,  47 
Pac.  278,  and  other  cases. 

As  to  the  proposition  that  no  person  can  attack  the  con- 
stitutionality of  a  statute  whose  rights  are  not  affected,  there 
can  be  no  question  but  that 'this  is  a  sound  legal  statement. 
The  difficulty  with  it  is  its  application  to  these  particular 
cases.  The  horses  in  question  belonged  to  the  parties  who 
brought  them  into  the  state.  If  they  had  the  legal  right  to 
use  them,  there  is  no  good  reason  why  the  horses  might  not 
be  used  by  the  servants,  agents,  partners  or  the  members  of 
the  family  of  the  importers.  It  will  not  do  to  say  that  it  is 
lawful  for  the  importer  to  use  the  horse  himself,  but  that  it 
may  not  be  used  by  any  other  person.  If  we  should  say  that 
the  result  would  be  that  the  docked-tailed  horse  which  was 
brought  into  this  state  by  Mr.  Springer  could  be  lawfully 
used  by  him,  while  the  team  brought  in  by  The  Daniels  and 
Fishers  Stores  Company,  if  that  is  a  corporation,  could  not 
be  used  at  all,  for  the  reason  that  it  is  impossible  for  a  cor- 
poration to  drive  the  team;  it  can  only  act  through  others. 
If  the  horse  is  protected  while  the  owner  holds  the  lines  and 
drives  it  himself,  it  is  none  the  less  under  the  protection  of 
the  constitution  if  it  is  being  driven  by  *^^  the  importer's 
coachman,  or  his  wife,  or  his  partner  or  the  trainer.  The 
legal  character  of  the  horse  is  not  changed  simply  because  it 
was  driven  by  some  one  other  than  the  owner  himself.  The 
state  relies  upon  the  second  case  of  Donald  v.  Scott,  found 
in  76  Fed.  559.  It  appears  that  Mr.  Gonzales  imported  two 
packages  of  whisky,  one  for  his  own  use  and  one  of  which  he 
gave  away.  The  court  said  that  when  he  gave  the  one  away 
it  was  no  longer  protected;  that  the  protection  of  the  inter- 
state commerce  law  was  a  personal  privilege  and  could  not 
be  transferred.  This  cannot  mean  that  where  articles  like 
horses  are  protected,  the  mere  temporary  use  of  them  by  an- 
other would  be  a  violation  of  the  statute.  In  the  Scott  case 
the  petitioner  Gonzales  had  absolutely  parted  with  his  title 
to  the  property,  and  of  course  it  would  then  become  commin- 
gled with  the  property  of  the  state. 
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It  is  further  contended  by  the  people  that  the  clause  of 
the  statute  prohibiting  the  use  of  unregistered  docked  horses 
is  of  the  same  character  as  the  statutes  of  many  of  the  states 
prohibiting  having  possession  of  game  during  the  closed  sea- 
son. The  principle  involved  in  holding  the  game  statutes 
constitutional  is  entirely  different  from  the  one  involved  in 
these  cases.  The  case  of  Magner  v.  People,  97  111.  320,  cited 
by  the  people,  gives  perhaps  as  clear  a  statement  of  the  law 
relating  to  game  as  may  be  found  in  any  of  the  cases.  It 
is  there  said:  "The  ownership  (of  game)  being  in  the  people 
of  the  state,  ....  the  repository  of  the  sovereign  authority, 
and  no  individual  having  any  property  rights  to  be  affected, 
it  necessarily  results,  that  the  legislature,  as  the  representa- 
tive of  the  people  of  the  state,  may  withhold  or  grant  to 
individuals  the  right  to  hunt  and  kill  game,  or  qualify  and  re- 
strict *^  it,  as,  in  the  opinion  of  its  members,  will  best  sub- 
serve the  public  welfare. 

"Stated  in  other  language,  to  hunt  and  kill  game  is  a 
boon  or  privilege  granted,  either  expressly  or  impliedly,  by 
the  sovereign  authority — ^not  a  right  inhering  in  each  in- 
dividual; and,  consequently,  nothing  is  taken  away  from  the 
individual  when  he  is  denied  the  privilege,  at  stated  sea- 
sons, of  hunting  and  killing  game.  .... 

"And  it  would  seem  to  be  a  legal  truism,  if  a  state  may 
constitutionally  prohibit  the  killing  and  possession  of  the 
transportation  of  game  during  certain  seasons,  the  prohibition 
of  the  transportation  of  game  killed  and  possessed  in  violation 
of  such  prohibition  cannot  be  unconstitutional.  There  cannot 
be  a  constitutional  right  to  transport  property  which  cannot 
legally  be  brought  into  existence 

"The  birds  which  are  here  admitted  to  have  been  brought 
from  Kansas,  as  appears  by  the  laws  admitted  in  evidence  by 
the  agreement  of  the  parties,  were  there  killed  and  possessed 
in  violation  of  a  law  of  that  state,  and  hence  never  legitimately 
became  an  article  of  commerce." 

The  case  of  State  v.  Saunders,  19  Kan.  127,  27  Am.  Rep. 
98,  is  not  in  point  because:  "There,  the  prairie  chickens  were 
lawfully  killed,  and  lawfully  became  an  article  of  commerce, 
and  their  transportation  was  prohibited.  Here,  the  quail 
were  unlawfully  taken  and  killed,  and  their  possession  and 
sale  in  this  state  were  unlawful,  but  had  they  been  lawfully 
taken  and  killed,  their  transportation  to  a  place  where  they 
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might  be  lawfully  sold  would  not  be  interfered  with  by  the 
statute. ' ' 

In  the  case  at  bar  the  horses  were  lawfully  docked  in  the 
state  where  it  was  permitted.  They  were  articles  of  com- 
merce; they  were  the  property  of  the  owners  instead  of  be- 
ing the  property  of  the  *^^  state,  and  it  would  seem  that  the 
state  has  not  the  power  or  authority  to  destroy  that  property. 
The  prevention  of  its  use  amounts  to  a  destruction  of  the 
thing  itself. 

In  view  of  the  foregoing,  we  necessarily  conclude  that  so 
much  of  the  statute  as  prohibits  the  importing  or  bringing 
into  this  state  of  docked-tailed  horses,  or  the  using  of  them 
while  they  are  still  owned  by  the  person  who  brought  them 
into  the  state,  is  in  violation  of  the  federal  constitution,  and 
that  such  horses  may  be  lawfully  used,  either  by  the  owner 
or  any  person  else  under  his  direction  and  control.  Conse- 
quently, the  defendants  were  unjustly  convicted  and  the  judg- 
ments will  be  reversed. 

Decision  en  banc. 

STEELE,  C.  J,,  Concurring  Specially.  I  am  of  opinion 
that  it  is  within  the  police  power  of  the  states  to  prohibit  the 
importation  and  use  of  mutilated  animals — mutilated  not  be- 
cause of  a  tender  solicitude  for  the  welfare  of  the  animals, 
nor  for  the  benefit  of  society,  but  cruelly  mutilated,  from 
sordid  motives,  to  supply  the  demands  of  the  devotees  of  an 
ephemeral  and  senseless  fashion.  I  cannot,  therefore,  agree 
with  that  portion  of  the  opinion  which  maintains  a  contrary 
position. 

But,  try  as  I  will,  I  can  find  no  satisfactory  answer  to  the 
argument  that  the  legislature,  by  authorizing  the  importa- 
tion of  docked  horses  for  exhibition  and  for  other  purposes, 
repealed  the  prior  law  on  the  subject  and  destroyed  the  force 
and  effect  of  the  decision  in  the  case  of  Bland  v.  People.  32 
Colo.  319,  105  Am.  St.  Rep.  80,  76  Pac.  359,  65  L.  R.  A.  424, 
upon  that  branch  of  the  case. 

I  therefore  concur  in  the  judgments  discharging  the  de- 
fendants. 


A  Statute  Prohibiting  the  Use  of  any  Unregistered  Boded  Horse 
IB  a  valid  exercise  of  the  police  power,  and  not  objectionable  as  class 
legislation  nor  as  denying  to  any  person  the  equal  protection  of  the 
law:  Bland  v.  People,  32  Colo.  319,  105  Am.  St.  Eep.  80. 
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Accretions,  apportionment   of,  access  to  waterfront  is   a  controlling 
consideration,  982,  983. 

apportionment  of,  actual  shore  line,  rather  than  the  meander  line, 
must  be  taken  as  the  basis  of,  982. 

apportionment  of,  general  rules  controlling,  982. 

apportionment  of,  in  case  of  shut-in,  or  bottle-shaped,  coves,  986. 

apportionment  of,  modification  of  rules  for,  984. 

apportionment  of,  on  river  front,  rule  for,  983,  984. 

apportionment  of,  on  shore  lines  of  bays  and  coves,  986-988. 

apportionment  of,  on  shores  of  lakes,  rules  for,  984,  985. 

apportionment  of,  side  lines,  when  to  be  disregarded  in,  982,  983. 

apportionment  of,  water  frontage,  when  controls,  983. 

apportionment  of,  when  formed  on  a  river  bank,  982. 

apportionment  of,  where  waters  have  wholly  disappeared,  986. 
Alimony,  scire  facias  to  enforce  payment  of,  76. 
Apportionment.     See  Accretions. 

Boundaries,  conveyance  of  land  as  bounded  upon  a  street  or  other 
highway,  216. 

Constitutional  Law,  contracts,  legislative  power  to  prevent  the  mak- 
ing of,  904. " 

contracts,  power   to   make,  when   subject   to   legislative   control, 
907,  908. 

due  process  of  law,  what  amounts  to,  904,  905. 

employes,  power  of  the  legislature  to  provide  times  when  pay- 
ment of  must  be  made,  912-914. 

"liberty,"  meaning  of  the  word   as  employed  in  the   constitu- 
tion, 904. 

payment  of  employes,  power  to  provide  when  and  In  what  cur- 
rency may  be  made,  908-911. 

wages,  payment  of,  validity  of  statutes  assuming  to  control,  905, 
900. 
Continuance.     See  Trials. 

Contracts,  "about,"  "more  or  less,"  and  words  of  similar  import, 
construing  and  applying,  555,  556. 

ambiguity  in,  parol  evidence  to  remove,  564. 

custom  or  unnge,  evidence  of  to  affect  the  meaning  of  theatrical 
contracts,  549,  550. 
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Contracts,   custom   or  usage,   evidence   of   to   affect  the   meaning   of 
unambiguous  words,  552,  553. 

custom  or  usage,  evidence  of  to  aid  in  the  construction  of  con- 
tracts, 552. 

custom  or  usage,   evidence  of   to   affect   the  meaning  of  words, 
549. 

custom  or  usage,  evidence  of  to  contradict  the  terms  of  a  con- 
tract, 551. 

custom  or  usage,  evidence   of  to  put  new  terms  in  a  contract, 
552. 

custom  or  usage,  evidence    of,  when  inadmissible,  550-554. 

evidence,  parol,  miscellaneous  cases  applying  rules  respecting,  557- 
559. 

evidence,  parol,  of  the  meaning  of  the  words  "gross  ton,"  548. 

evidence,  parol,  of  usage  to  affect  the  meaning  of,  547. 

evidence,  parol,  to  vary  or  control,  general  rule  respecting,  546. 

evidence,  parol,  when  the  meaning  of  the  words  used  is  not  un- 
certain, 546,  547. 

usage  is  impliedly  made  a  part  of,  547. 

usage  must  be  actually  or  prospectively  known  to  the  contracting 
parties,  547. 
Corporations,  scire  facias  to  dissolve,  or  to  forfeit  the  charters  of,  78. 
Covenants.     See  Warranty  of  Title. 

Custom  or  Usage,  evidence  of  to  affect  the  meaning  of  words  in  a 
contract,  549. 

Definition  of  scire  facias,  70,  71. 

Easements  by  Implication,  against  purchasers  of  servient  estates,  212. 
arising  from  conveyances  by  municipal  corporations,  218. 
arising  from  conveyances  of  property  bounded  by  a   street    or 

other  highway,  216. 
arising  from  conveyances  of  property  bounded  by  an  unopened 

street,  218. 
arising  from  conveyances  referring  to  a  plat  or  map,  217. 
arising  from  the  grant  of  the  right  to  take  stone  from  a  tract, 

209,  210. 
arising  from  the  grant  of  standing  timber,  209. 
arising  on  the  partition  of  real  property,  216. 
arising  on  the  severance  of  real  property,  213. 
creating  a  necessity  for  by  subsequent  conveyances,  212. 
for  light  and  air  across  private  premises,  219, 
in  favor  of  grantees,  209. 
in  favor  of  grantors,  210. 
in  public  streets,  220. 

involved  in  the  conveyance  of  real  property,  210. 
mere  convenience  does  not  sustain  a  claim  to,  211. 
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Easements  by  Implication,  necessity  which  will  support  the  claim  of, 
207,  208,  211. 

notice  to  purchaser  of  existence  of,  212,  213. 

of  light  and  air,  implied  grants  of,  219. 

on  what  principle  based,  207,  210. 

over  the  lands  of  a  stranger,  210. 

selection  and  designation  of,  212. 

tendency  of  the  courts  to  discourage,  207. 

to  what  character  of  easements  rule  of  extends,  208. 

transfer  and  termination  of,  212. 

use  of  stairways,  doors,  etc.,  210. 

ways  of  necessity,  implied  grants  of,  216,  217. 

ways  of  necessity,  when  exist,  208. 

when  premises  are  conveyed  to  several  purchasers,  214,  215. 

when  the   dominant  heritage  is   conveyed,  214. 

when  the  servient  heritage  is  conveyed,  214. 

where  the  land  borders  on  the  sea,  211. 
Employer  and  Employe,  time  of  payment  of  wages,  power  of  the  leg- 
islature to  control,  908-914. 

See  Constitutional  Law. 
Exemptions,  debtor  and  creditor  being  domiciled  in  different  places, 
454. 

enjoining  resort  to  courts  of  other  states  to  avoid,  451-454. 

property  taken  into  another  state,  whether  may  be  protected  by, 
454. 

Injunction  against  resort  to  another  state  to  avoid  the  exemption  laws, 
451-454. 

Judges,  Absence  of  alt  Trial.    See  Trials. 

Limitations  to  proceedings  by  scire  facias,  107,  108. 

Mortgages,  scire  facias  upon,  77,  78. 

Railway  Corporations,  agent,  right  of  intending  passengers  to  rely  on 

the  statements  of,  638. 
agents  of,  mistake  of  one  in  giving  information  may  be  corrected 

by  the  giving  of  correct  information  by  another,  641. 
conductors,  duty  of  to  listen  to  explanation  of  mistakes  in  tickets, 

639. 
passengers,  ejectment,  right  of  to  resist,  639. 
passengers,  expulsion  of  from  trains  caused  by  mistake  of  ticket 

agents,  action  for  is  in  contract,  639. 
ticket  agents  and  their  duty  to  furnish  information,  638,  639. 
ticket  agents,  canceled  tickets,  sales  of  by,  645. 
ticket  agents,  damages  recoverable  by  passengers  ejected  because 

of  mistakes  of,  640,  641. 
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Bailway  Corporations,  ticket  agents,  destination  of  passengers,  false 
information  given  by  as  to  the  stopping  of  trains  at,  643. 

ticket  agents  giving  false  information  as  to  the  condition  of  the 
road  or  the  time  of  the  leaving  of  trains,  643. 

ticket  agents,  liability  of  railroads  to  passengers  ejected  because 
of  mistakes  of,  639,  640. 

ticket  agents,  mistakes  of  in  describing  passengers,  644. 

ticket  agents,  mistakes  of  in  respect  to  signing  or  stamping  tick- 
ets, 645. 

ticket  agents,  negligence  of  in  giving  information,  639. 

ticket  agents,  quarantine,  false  information  given  by  as  to  the 
existence  of,  643. 

ticket  agents,  refusal  to  validate  tickets,  645. 

ticket  agents,  selling  tickets  the  time  limit  of  which  has  ex- 
pired or  vnll  expire  before  the  journey  can  be  completed, 
644. 

ticket  agents,  stop-over  privileges,  false  information  given  by 
respecting,   643. 

tickets,  charging  a  higher  rate  for,  because  paid  for  on  the 
train,  642. 

tickets,  failure  to  obtain  because  office  was  closed,  641,  642. 

tickets,  lost,  cannot  entitle  passenger  to  remain  on  the  train,  642, 
643. 

tickets  of,  whether  conclusive  evidence  of  the  terms  of  the  con- 
tract, 639. 
Scire  Facias,  abolition  of,  73. 

accord  and  satisfaction  as  defense  to,  105. 

actions,  for  what  purposes  may  be  deemed  to  be,  72. 

administrator  de  bonis  non,  when  a  proper  party  to  prosecute,  84. 

against  a  defendant  civiUy  dead,  88. 

against   defaulting   witnesses,    75. 

against  persons  of  unsound  mind,  80. 

against  sureties  on  injunction  bonds,  75. 

against  whom  may  be  prosecuted,  85. 

alimony,  judgments  for,  when  enforceable  by,  76. 

amendment,  failure  to  make,  97. 

amendment   of  writs   of,  96. 

amendment,  right  of,  at  what  times  may  be  allowed,  98. 

amendment,  right  of,  to  what  extends,  87,  98. 

answer,  what  questions  must  be  presented  by,  103. 

assignees,  right  of  to  prosecute,  83. 

averments,  what  necessary,  93-96. 

bankruptcy,  change  of  parties  plaintiff  by,  84. 

because  of  a  change  in  the  parties  otherAvise  than  by  death,  79,  80. 

because  of  the  failure  to  issue  execution  within  a  year  and  a  day, 
79. 

because  of  the  marriage  of  a  woman,  79,  80. 
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Scire  Facias,  because  of  the  happening  of  some  fact  after  the  entry 

of  judgment,  81,  82. 
chancery   and   other  decrees,   whether   enforceable   by,  76. 
classification  of  cases  wherein  necessary,  79. 
classification   of   nature   and   objects   of,   70-72. 
collateral  attack  upon  judgments  and  proceeding!  by,  106. 
consequences   of  not   prosecuting,  82. 
constructive  service  of,  99. 

counterclaims,    whether    available    as    defenses    to,    105. 
court  which  may  issue,  91. 
creation  of  remedy  by,  71. 
death  of  a  codefendant  makes  necessary,  81. 
death  of  a  coplaintiff,  when  not  a  cause  for,  81. 
death  of  party  when  makes  necessary,  80,  81. 
death  of  sole  plaintiff,  who  may  prosecute  after,  84. 
death  of  some  only  of  the  plaintiffs,  85. 
^eath  of  the  defendant  as  a  cause  for,  80. 
defenses  to  and  their  presentation,  103-107. 
definitions  of,  70,  71. 

demurrer  by  plaintiff  to  the  defendant's  plea,  107. 
ejectment,  persons  entering  after  judgment  in,  whether  necessary 

parties,  87. 
execution,  issue  of  without  prosecuting,  83. 
execution  upon,  form  of,  113. 
executors  and  administrators,  averments  of  the  writ  with  respect 

to,  94,  95. 
executors  and  administrators,  when  must  be  made  parties  to,  81, 

88. 
failure  to  demur  to  or  to  move  to  quash,  92. 
form  and  contents  of,  92. 
functions   of   writs   of,   97. 

garnishment,  new  parties,  when  may  be  proceeded  against  by,  89. 
heirs  and  terre  tenants,  when  must  be  named  in,  92. 
heirs,  when  must  be  made  parties  to,  81. 
heirs,  when  may  prosecute,  85. 
in  cases  of  bankruptcy,  80. 
in  real  actions,  75. 

in  whose  name  must  be  prosecuted,  83. 
irregularities,  how  must  be  taken  advantage  of,  103. 
irregularities  in  and  their  effect,  100. 
is  not  an  original,  but  a  judicial,  writ,  71. 
issuing  of,  whether  must  be  authorized  by  the  court,  90. 
joinder  in  of  strangers  to  the  original  judgment,  86. 
joinder  of  defendants  in,  85-89. 
joinder  of  heirs  and  personal  representatives  in  proceedings  for, 

81,   82. 
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Scire  Facla^  judgment,  description  of  in,  93. 

judgment   in,  effect   of,   110-113. 

judgment  in,  irregularities  do  not  make  void,  113. 

judgment  in,  nonresidents,  when  affected  by.  111,  112. 

judgment  in,  third  persons,  when  affected  by.  111. 

judgment  in,  whether  prolongs  the  life  of  the  original  judg- 
ment, 111. 

judgment  upon  by  default,  102,  103. 

judgment  upon  is  not  a  new  judgment,  110, 

judgment  upon,  what  destroys,  72. 

judgments  in  and  their  form  and  substance,  109. 

judgments  in,  when  may  be  several,  109. 

judgments   which   will   not    support,    76. 

liens,  destruction  of  by  failure  to  prosecute,  83. 

limitations  applicable  to  suits  or  proceedings  by,  107,  108. 

may  be  sued  out  before  a  year  and  a  day,  94. 

necessity  for,  79. 

on  judgments  apparently  satisfied,  77. 

on  judgments  at  law,  75. 

on     judgments  based  on  warrants  of  attorney,  76. 

on  judgments  for  alimony,  76. 

on  judgments  in  ejectment,  87. 

on  judgments  payable  in  installments,  76. 

on  judgments  where  the  amount  due  is  uncertain,  70. 

on  mechanics'  liens,  78. 

on  mortgages,  77,  78. 

on  recognizances  in  criminal  cases,  74,  75. 

on  the  death  of  one  of  several  judgment  creditors,  80. 

parties  who  must  be  proceeded  against  by,  81. 

payment  and  release  as  defenses  to,  105. 

pleadings,  complaint  or  declaration  not  necessary,  90,  92. 

pleadings  for,  90,  91,  103,  107. 

pleadings  on  behalf  of  the  defendant,  91,  103. 

proceedings  necessary  to  obtain,  89,  90. 

real  property,  actions  concerning,  death  of  a  party,  when  makes 
necessary  in,  81,  88. 

recitals  of,  92. 

release  of  by  release  of  all  actions,  70. 

remedy  by,  when  cumulative,  75. 

remedy  by,  when  exclusive,  74,  75. 

replication  to  the  defendant's  plea,  107. 

res  judicata,  application  of  principles  of  in  proceedings  by,  105, 
106. 

res  judicata,  effect  of  judgment  upon  as,  110,  111. 

return  of,  amendments   of,   102, 

return  of,  at  what  time  must  be  made,  101. 

return  of,   to   what   court   must   be   made,    101. 
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Bdre  Facias,  return  of,  what  must  show,  102. 

second  on  the  same  judgment,  113. 

service  of,  actual,  when  necessary,  98. 

strangers  to  the  original  judgment,  whether  must  be  parties  to,  86. 

terre  tenants,  who  must  be  proceeded  against  as,  88,  89. 

time  within  which  the  writ  must  be  sued  out,  107. 

to  annul  letters  patent,  79. 

to  dissolve  corporations,  78. 

to  enforce  obligations  taken  in  judicial  proceedings,  75. 

to  enforce  the  forfeiture  of  charters  of  corporations,  78. 

to  enforce  the  obligation  of  bail  in  civil  cases,  73,  74. 

to  enforce  the  obligations  of  sureties  in  criminal  proceedings,  73, 
74. 

to  set  aside  mistaken  entries  of  satisfaction,  77. 

to  terminate  pre-existing  rights  and  interests,  78. 

to  whom  should  be  directed,  92. 

trial  by  jury,  right  to  in  proceedings  by,  108. 

variance  between  and  the  judgment,  93. 

waiver  of  by  the  defendant  or  judgment  debtor,  83. 

when  a  new  action,  71. 

where  the  proceeding  is  essentially  a  new  action,  82. 

whether  lies  on  all  debts  of  record,  73. 

who  are  affected  by  the  revivor  of  a  judgment  by,  88. 

who  may  prosecute,  83. 
Sheriff's  Deed,  reformation  of  in  equity,  21. 
Street  Railways,  transfers,  duty  of  passenger  to  scrutinize,  <J46. 

transfers,   mistakes   in,   liability   to   passenger   expelled   because 
of,  645. 
Streets,  conveyance  of  property  as  bounded  by,  218. 

dedication  of,  failure  of  municipality  to  accept,  when  does  not 
affect  the  right  of  a  person  to  receive  a  conveyance  of  prop- 
erty purporting  to  be  bounded  by,  218. 

Trials,  absence  of  judge  at,  what  amounts  to,  722. 

argument,  absence  of  judge  during,  723,  724. 

continuance  of  because  of  the  absence  of  a  witness,  admissions 
as  to  good  character  made  to  prevent,  758. 

continuance  of  because  of  the  absence  of  a  witness,  admissions 
to  prevent,  757. 

continuance  of  because  of  the  absence  of  a  witness,  admissions 
to  prevent  where  there  is  an  improbability  of  securing  the 
attendance  of  witnesses,  759. 

continuance  of  because  of  the  attendance  of  a  witness,  applica- 
tion for,  what  must  show,  746. 

continuance  of  because  of  the  attendance  of  a  witness,  compe- 
tency and  materiality  of  evidence  expected  from,  747,  748. 
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Trials,  continuance  of  because  of  the  absence  of  a  witneaa,  diligence' 
on  the  part  of  the  moving  party,  what  sufficient  and  what 
insufficient,  754-757. 

continuance  of  because  of  the  absence  of  a  witness,  diligence  re- 
quired of  the  moving  party,  754. 

continuance  of  because  of  the  absence  of  a  witness,  diligence, 
want  of,  when  excused,  756. 

continuance  of  because  of  the  absence  of  a  witness,  discretion  of 
the  court  with  respect  to  granting,  746. 

continuance  of  because  of  the  absence  of  a  witness,  illustrations 
of  want  of  diligence  on  the  part  of  the  moving  party,  754- 
756. 

continuance  of  because  of  the  absence  of  a  witness,  refusal  of 
on  the  ground  of  incredibility  of  the  supposed  testimony,  751. 

continuance  of  because  of  the  absence  of  a  witness,  refusal  of, 
when  not  improper,  747. 

continuance  of  because  of  the  absence  of  a  witness,  second,  when 
will   be   granted,   757. 

continuance  of  because  of  the  absence  of  a  witness,  to  testify  to 
defendant's  good  character,  748. 

continuance  of  because  of  the  absence  of  a  witness,  where  there 
is  no  probability  that  his  attendance  can  be  secured  at  a 
subsequent  date,  752. 

continuance  of  because  of  the  absence  of  a  witness  who  is  be- 
yond the  jurisdiction,  admissions  to  prevent,  757. 

continuance  of  because  of  the  absence  of  a  witness  who  is  be- 
yond  the  jurisdiction  of  the   court,  752,   753. 

continuance  of  because  of  the  absence  of  a  witness  who  will  cor- 
roborate the  defendant,  750,  751. 

continuance  of  because  of  the  absence  of  a  witness  whose  testi- 
mony is  cumulative  only,  749,  750. 

continuance  of  because  of  the  absence  of  a  witness  whose  testi- 
mony is  hearsay  only,  747. 

continuance  of  because  of  the  absence  of  a  witness  whose  testi- 
mony  is   impeaching   only,   751. 

criminal,   absence   of   judge    at,   what    amounts   to,    722,    723. 

criminal  must  take  place  in  open  court  in  the  presence  of  the 
judge,  721,  722. 

judge,  absence  of  at  during  the  taking  of  testimony,   726. 

judge,  absence  of  at,  leaving  some  one  to  act  for  or  call  for 
him,   727,   728. 

judge,  absence  of  at,  what  does  not  amount  to,  724,  725. 

judge,  absence  of  at,  when  does  not  entitle  the  party  to  a  new 
trial,  725. 

judge,  absence   of   at,   when    evidence   is   being   taken,   727. 

judge,  absence  of  at,  when  the  verdict  is  returned,  726,  727. 
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Trials,  judge,  absence  of  one  of  several  at,  721. 

judge,  consent  of  the  parties  to  absence  during,  724. 
judge,  effect  of  absence  at,  721. 
judge,  temporary  absence  of  at  a  criminal,  721. 
verdict  of  the  jury  must  be  received  in  the  presence  of  the  judge, 
720. 

Warranty  of  Title,  covenant  for,  adverse  possession  at  the  time  the 

conveyance  was  made,  888,  889. 
covenant    for,    difference    between    and    covenants    of    seisin    or 

against  encumbrances,  853. 
covenant  for,  dormant  title  does  not  amount  to  a  breach  of,  856. 
covenant  for,  dower,  assignment  of,  whether  amounts  to  a  breach 

of,  860. 
covenant  for,  easement,  existence  of,  whether  constitutes  a  breach 

of,  860. 
covenant  for,  eviction,  actual,  when  unnecessary  to  a  breach  of, 

854. 
■   covenant  for,  eviction,  collusive  will  not  support  claim  of  breach 

of,  855. 
covenant  for,  eviction,  constructive,  what  amounts  to,  854. 
covenant  for,  eviction,  judgment,  recovery  of,  when  amounts  to, 

857. 
covenant  for,  eviction  of  the  grantee  constitutes  a  breach  of,  853. 
covenant  for,  eviction,  partial  which  will  support  the  claim  of 

a  breach  of,  855. 
covenant  for,  eviction,  under  legal  process  is  not  essential  to  sup- 
port   the  claim  of  a  breach  of,  855,  856. 
covenant  for,  eviction,  voluntary  surrender  of  possession,  when 

equivalent  to,  855,  856. 
covenant  for,  eviction,  which  will  support  the  claim  of  a  breach 

of,  853,  854. 
covenant  for  is  prospective,  853. 
covenant  for,  liens  on  the  property  do  not  amount  to  a  breach 

of,  859. 
covenant  for,  tax  title  when  amounts  to  an  eviction,  860. 
.  covenant  for,  outstanding  tax  title,  whether  amounts  to  an  evic- 
tion, 860. 
covenant  for,  outstanding  title  is  not  equivalent  to  an  eviction, 

when,  850. 
covenant  for,  outstanding  title,  purchase  of  by  the  grantee,  858. 
covenant  for,  when  broken,  853. 
covenant  for,  where  the  title  is  outstanding  in  the  government, 

857. 
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ABANDONMENT   OF   WIFE. 

See  Criminal  Law,   15,   16. 

ABSENCE   OF   JUDGE. 

See  Criminal  Law,  34,  35. 

ACCOMPLICE. 

See  Burglary,  8;  Criminal  Law,  9,  10. 
Note. 

Accretions,   apportionment   of,  access  to  waterfront  is   a  controlling 
consideration,  982,  983. 

apportionment  of,  actual  shore  line,  rather  than  the  meander  line, 
must  be  taken  as  the  basis  of,  982. 

apportionment  of,  general  rules  controlling,  982. 

apportionment  of,  in  case  of  shut-in,  or  bottle-shaped,  coves,  986. 

apportionment  of,  modification  of  rules  for,  984. 

apportionment  of,  on  river  front,  rule  for,  983,  984. 

apportionment  of,  on  shore  lines  of  bays  and  coves,  986-988. 

apportionment  of,  on  shores  of  lakes,  rules  for,  984,  985. 

apportionment  of,  side  lines,  when  to  be  disregarded  in,  982,  983. 

apportionment  of,  water  frontage,  when  controls,  983. 

apportionment  of,  when  formed  on  a  river  bank,  982. 

apportionment  of,  where  waters  have  wholly  disappeared,  986. 

ACTIONS. 

1.  ACTIONS — ^Effect  of  Adoption  of  Code. — The  adoption  of  a 
code  and  the  abolition  of  the  common-law  forms  of  pleading  do  not 
in  any  sense  change  the  fundamental  rules  of  substantive  law  under- 
lying various  actions.     (Mont.)     Fleming  v.  Lockwood,  375. 

2.  ACTIONS,  Joinder  of  Causes  of  in  One  Count,  When  not  Per- 
mitted.— A  cause  of  action  against  a  railway  company  for  negligence 
in  failing  to  furnish  a  safe  roadbed  and  machinery  cannot  be  joined 
in  the  same  count  with  a  cause  of  action  arising  from  the  negligence 
of  fellow-servants,  because  such  counts  are  inconsistent.  (Miss.) 
Yazoo  etc.  B.  B.  Co.  v.  Wallace,  321, 

See   State. 

ADOPTION. 

1.  ADOPTION — Attack  on  Decree  by  Habeaa  Corpus. — A  decree 
of  adoption  is  binding  only  upon  the  parties  before  the  court  and 
their  privies  and  may  be  attacked  collaterally  on  habeas  corpus  by 
one  in  interest  who  is  neither  a  party  nor  privy  to  it.  (Wash.) 
Beatty  v.  Davenport,  937. 

2.  JUDGMENTS — Decree  of  Adoption— Collateral  Attack— Habeaa 
Corpus. — If  a  parent  is  not  a   party   to,  and   has   uo  actual  or  con- 

(lO'Jo) 
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structive  notice  of,  proceedings  -wherein  a  decree  for  the  adoptio» 
of  his  child  ia  rendered,  he  is  entitled  to  collaterally  attack  such 
decree  by  habeas  corpus  to  recover  possession  of  his  child.  (Wash.)^ 
Beatty  v.  Davenport,  937. 

See  Guardian  and  Ward. 

ADULTERY. 

1.  ADULTERY — Habitual  Carnal  Intercourse. — A  conviction  under 
a  count  in  an  indictment  charging  a  married  man,  living  with  his 
family,  with  adultery  in  having  habitual  "carnal  intercourse  with  his 
family  servant,  is  not  sustained  by  proof  of  six  acts  of  carnal  inter- 
course between  them  during  a  period  of  seven  months,  when  they 
were  not  habitually  occupying  the  same  room.  (Tex,  Cr.)  Boswell 
V.  State,  731. 

2.  ADULTERY — "Living  Together." — A  married  man  living  with 
his  family  is  not  "living  together"  with  his  general  family  servant 
in  violation  of  a  statute  prohibiting  adultery  merely  because  such 
servant  occupies  a  room  in  his  house.  (Tex.  Cr.)  Boswell  v.  State,. 
731. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION — Payment  of  Taxes. — ^To  sustain  the 
defense  of  title  acquired  by  five  years'  adverse  possession,  the  de- 
fendant must  show  payment  before  suit  brought  of  the  taxes  for 
the  last  year  necessary  to  complete  the  bar,  if  it  was  possible  to 
make  such  payment.     (Tex.)     Club  Land  and  Cattle  Co.  v.  Wall,  666. 

2.  ADVERSE  POSSESSION— Payment  of  Taxes.— Where  an  un- 
divided one-half  interest  in  a  tract  of  land  has  been  conveyed  to  a 
person  for  his  own  use,  and  the  other  half  interest  has  been  conveyed 
to  him  for  the  use  of  a  partnership  of  which  he  is  a  member,  he 
may  plead  the  five  year  statute  of  limitations  as  to  his  individual 
half  interest,  if  he  has  paid  all  taxes  thereon,  notwithstanding  the 
taxes  have  not  all  been  paid  on  the  other  half  interest.  (Tex.) 
Club  Land  and  Cattle  Co.  v.  Wall,  666. 

3.  ADVERSE  POSSESSION — ^Description  in  Deed.— A  deed  is 
BufGciently  definite  to  support  the  five  year  statute  of  limitations,  if 
it  locates  a  corner  and  gives  courses  and  distances  and  refers  to  an 
unrecorded  deed.     (Tex.)     Club  Land  and  Cattle  Co.  v.  Wall,  666. 

4.  ADVERSE  POSSESSION— Registration  of  Title. — To  establish 
title  by  five  years'  adverse  possession,  the  claimant  must  have  the 
deed  under  which  he  claims  recorded;  it  is  not  enough  that  his 
vendor's  title  is  of  record.     (Tex.)     Cobb  v.  Eobertson,  609. 

5.  ADVERSE  POSSESSION. — The  Possession  of  a  Tenant  or  of 
a  subtenant,  though  merely  by  permission  or  at  sufferance,  is  the 
possession  of  the  owner,  and  available  to  him  for  the  purpose  of 
creating  a  prescriptive  title.     (Tex.)     Cobb  v.  Eobertson,  609. 

6.  ADVERSE   POSSESSION — Interruption   by  Act  of   Tenant. — 

An  attornment  by  a  tenant  to  strangers,  without  the  consent  of 
the  landlord,  does  not  interrupt  the  running  of  the  statute  of  limita- 
tions in   favor   of   the   landlord.     (Tex.)     Cobb   v.   Robertson,   609. 

7.  ADVERSE  POSSESSION— When  not  Interrupted.— Adverse 
possession  of  land  is  not  interrupted  by  a  claimant  entering  and 
erecting  a  fence  thereon  with  the  consent  of  a  tenant  who  remains- 
in  actual  possession  and  in  a  short  time  removes  the  fence.  (Tex.) 
Cobb  V.  Robertson,  609. 
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8.  ADVERSE  POSSESSION — How  interrupted.— A  possession 
which  is  continuous  can  be  interrupted  only  by  suit.  (Tex.)  Cobb 
V.  Robertson,  609. 

9.  ADVERSE  POSSESSION. — ^A  Suit  by  a  Cotenaut  in  his  own 
behalf,  and  not  in  behalf  of  his  co-owners,  does  not  interrupt  the 
running  of  the  statute  of  limitations  against  them.  (Tex.)  Cobb  v. 
Robertson,  609. 

10.  ADVERSE  POSSESSION. — ^A  Judgment  Recovered  Against 
Tenants  in  trespass  to  try  title  does  not  make  the  possession  of  the 
tenants  that  of  the  judgment  plaintiffs.  (Tex.)  Cobb  v.  Robert- 
son, 609. 

11.  MUNICIPAL  CORPORATIONS — Streets — ^Adverse  Possession. 
Possession  of  a  public  street  by  anyone  claiming  it  adversely  cannot 
devest  or  destroy  the  right  of  the  public  therein.  (N.  C.)  State  v. 
Godwin,  467. 

AGENCY. 

See    Principal    and    Agent. 

ALIENS. 

1.  ALIENS,  Right  of  to  Engage  in  Business. — A  statute  arbitrarily 
forbidding  aliens  to  engage  in  ordinary  kinds  of  business  to  earn 
their  living  is  unconstitutional  and  void.  (Mass.)  Commonwealth  v. 
Hana,  251. 

2.  ALIENS — Conveyance  to — ^Effect  on  Title. — One  who  conveys 
land  to  an  alien  by  deed  for  a  valuable  consideration  retains  no  right, 
title,  or  interest  therein,  although  the  state  constitution  provides 
that  a  conveyance  to  an  alien  shall  be  void.  The  state  only  can 
question  the  validity  of  such  deed.     (Wash.)     Abrams  v.  State,  914. 

3.  ALIENS — Conveyance  to — ^Escheat. — An  alien  grantee  takes  a 
defeasible  estate,  void  as  against  the  state  only,  and  which  may  es- 
cheat to  the  state  upon  office  found.     (Wash.)     Abrams  v.  State,  914. 

4.  ALIENS — Conveyance  to — Estoppel. — One  who,  for  a  valuable 
consideration,  deeds  land  to  an  alien,  who  under  the  state  constitu- 
tion is  incompetent  to  take,  is  estopped  to  recover  the  property  on 
the  ground  that  the  deed  was  void,  when  he  stood  idly  by  for  thirteen 
years,  permitted  his  grantee  to  retain  possession,  to  make  valuable 
improvements  and  to  pay  all  taxes  and  charges,  while  the  property 
vastly  increased  in  value.     (Wash.)     Abrams  v.  State,  914. 

5.  ALIENS — Forfeiture  and  Escheat  of  Estate. — If  an  alien  has 
no  right  to  acquire  title  to  real  estate  by  purchase,  a  forfeiture  and 
escheat  of  the  property  may  be  declared  by  the  state  at  any  time 
while  it  remains  in  the  possession  and  control  of  such  alien  grantee 
claiming  title  by  deed.     (Wash.)     Abrams  v.  State,  914. 

6.  ALIENS — Right  to  Inherit. — If  a  state  constitution  confers 
upon  aliens  the  right  to  inherit  real  estate,  they  have  a  full  and 
complete  right  of  inheritance  from  alien,  as  well  as  citizen,  ancestors. 
(Wash.)     Abrams  v.  State,  914. 

7.  ALIENS — Failure  to  Declare  Forfeiture  of  Estate. — ^Failure  of 
the  state  to  declare  a  forfeiture  and  escheat  of  an  alien's  estate, 
during  his  lifetime,  in  a  state  where  such  alien  is  not  permitted  to 
take  and  hold  land  by  purchase,  defeats  the  right  of  the  state  to 
declare  such  forfeiture,  and  in  such  case  the  alien  heirs  of  such  alien 
ancestor  take  the  estate  by  inheritance,  when  this  is  permitted  by 
ths  state  constitution.     (Wash.)     Abrams  v.  State,  914. 
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Note. 

Alimony,  scire  facias  to  enforce  payment  of,  76. 

AMENDMENT  OF  RECORDS. 
See  Courts,  2-5;  Judgments,  4. 

APPEAL  AND  ERROR. 
In  General. 

1.  APPEAL  AND  ERROR — Effect  of  Appeal. — An  appeal  whieli 
operates  as  a  supersedeas  creates  no  affirmative  rights  and  does  not 
annul  the  decree  appealed  from.  (111.)  •  Barnes  v.  Chicago  Typo. 
Union,  129. 

2.  APPEAL — Defective  Bill  of  Exceptions. — If  the  bill  of  ex- 
ceptions to  the  admission  of  certain  evidence  is  defective  in  not 
showing  the  environment  surrounding  the  admission  thereof,  error 
in  admitting  it  cannot  be  considered  on  appeal.  (Tex.  Cr.)  Sanchez 
V.  State,  772. 

3.  APPEAL. — The  Refusal  of  the  Trial  Court  to  Direct  a  Verdict 
for  the  defendant  cannot  be  assigned  as  error  if  there  is  any  cred- 
ible evidence  which,  taken  in  its  most  favorable  aspect,  might  di- 
rectly, or  by  proper  inference,  sustain  the  judgment.  (Wis.)  Karr 
V.  Milwaukee  Light  etc.  Co.,  1017. 

4.  APPEAL. — That  the  Verdict  is  Against  the  Weight  of  Evi- 
dence is  not  ground  for  reversal  if  there  is  any  credible  evidence  to 
support  the  verdict.     (Wis.)     Estey  Organ  Co.  v.  Lehman,  951. 

Practice  in  Chancery. 

5.  APPEAL  AND  ERROR,  Necessity  for  Exceptions  to  Chancery 
Proceedings. — Under  chancery  rules  31  and  32,  one  who  has  brought 
in  written  objections  to  a  master's  report  must,  within  fifteen  days 
from  the  filing  of  the  report,  file  exceptions  founded  on  his  objec- 
tions. Otherwise  he  cannot  present  his  objections  before  the  full 
court  on  appeal.  This  is  not  true,  however,  if  the  question  sought 
to  be  raised  by  the  objections  is  raised  by  the  appeal,  in  determining 
whether  the  decree  could  properly  be  entered  upon  the  pleadings  and 
report.     (Mass.)     Huntress  v.  Allen,  243. 

6.  APPEAL  AND  ERROR — Chancery  Practice. — The  rule  requir- 
ing the  findings  of  the  chancellor  upon  a  question  of  fact  to  be  sus- 
tained, unless  manifestly  wrong,  does  not  apply  when  it  appears  that 
he  in  his  decree  reserved  his  rulings  on  aU  questions  of  fact  and  re- 
mitted the  litigants  to  the  appellate  court  for  an  adjudication  by  it 
to  settle  the  principles  of  the  case,  to  serve  as  a  guide  in  the  future 
progress  of  the  litigation.  (Miss.)  State  v.  Mobile  etc.  By.  Co., 
277. 

Persona  Entitled  to  Appeal. 

7.  NO  PERSON  has  the  Right  to  Sue  Out  a  Writ  of  Error  Who 
is  not  a  Party  or  Privy  to  the  record,  or  who  is  not  shown  by  it  to 
be  prejudiced  by  the  judgment.  (HI.)  White  Brass  Castings  Co.  v. 
Union  Metal  Mfg.  Co.,  63. 

8.  APPEAL  AND  ERRORr— Privies,  Who  are  not.— Stockholders 
in  a  corporation  against  which  a  judgment  is  rendered  are  not  privies 
thereto  and  as  such  entitled  to  appeal  therefrom.  By  privies,  within 
the  meaning  of  the  rules,  are  meant  heirs,  executors,  administrators, 
terre  tenants  and  those  having  an  interest  in  remainder  or  reversion, 
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or  one  who  is  made  a  party  by  law.     (HI.)     White  Brass  Castings  Co. 
V.  Union  Metal  Mfg.  Co.,  63. 

Questions  Eeviewdble. 

9.  APPEAL  AND  EBBOB,  Question  Which  may  not  be  Considered 
by  the  Supreme  Court. — A  controverted  question  of  fact  is  settled  by 
the  judgment  of  the  appellate  court  when  it  approves  the  verdict  of 
the  jury,  and  the  only  question  of  fact  that  can  be  considered  on 
appeal  from  the  decision  of  that  court  is  whether  there  is  any  evi- 
dence in  the  record  fairly  tending  to  support  such  judgment.  The 
supreme  court  has  nothing  to  do  with  the  weight  of  evidence. 
(111.)     Nonn  V.  Chicago  City  By.  Co.,  114. 

10.  APPEAL — Special  Demurrer. — If,  after  a  special  demurrer  is 
overruled,  the  defendant  answers,  he  waives  that  ground  of  demurrer, 
and  cannot  be  heard  to  complain  on  appeal  of  the  action  of  the  trial 
court.     (Colo.)     Seerie  v.  Brewer,  1065, 

Modification  of  Judgment  or  BeverscU. 

11.  APPEAL — Costs — Modification  of  Judgment. — ^If  the  modifica- 
tion of  a  judgment  which  might  have  been  secured  was  not  asked 
in  the  trial  court,  the  appellant  is  not  entitled  to  his  costs  on  appeal 
upon  an  affirmance  of  the  judgment  with  such  modification.  (Wash.) 
Cushing  V.  City  of  Spokane,  890. 

12.  APPEAL — Eeversal — Mandate  to  Trial  Court. — When  only  a 
part  of  a  judgment  is  before  the  supreme  court  on  writ  of  error,  and 
is  t.here  reversed,  and  judgment  rendered,  the  mandate  of  that  court 
should  issue  on  its  judgment  to  the  trial  court,  the  court  of  civil 
appeals  being  left  to  enforce  by  its  mandate  that  portion  of  its 
judgment  not  affected  by  the  writ  of  error.  (Tex.)  Cobb  v.  Bobert- 
Bon,  609. 

See  Constitutional  Law,  12. 
Note. 
Aiiportionment.    See  Accretions. 

ABBEST. 
See  Homicide,  2. 

ASSAULT. 

1.  ASSAULT — Charge  as  to  Dangerous  Weapon. — On  a  charge  of 
aggravated  assault,  if  there  is  no  showing  of  the  use  of  a  dangerous 
weapon,  or  the  semblance  thereof,  in  an  angry  or  threatening  manner, 
it  is  error  to  charge  on  the  law  relating  thereto.  (Tex.  Cr.)  Taylor 
T.  State,  675. 

2.  ASSAULT — Provoking  the  Difftcnlty. — If,  on  the  trial  of  a 
charge  of  assault,  the  evidence  presents  the  issue  of  provoking  the 
difficulty,  the  court  should  charge  the  jury  on  the  law  relating  thereto. 
(Tex.  Cr.)     Taylor  v.  State,  675. 

3.  ASSAULT — Evidence — Bes  Gestae. — A  statement  by  the  prose- 
cutrix in  a  charge  of  assault,  of  the  circumstances  of  the  difficulty, 
made  five  minutes  thereafter  and  while  she  was  very  much  excited 
and  suffering  pain,  is  admissible  as  part  of  the  res  gestae.  (Tex. 
Cr.)     Taylor  v.  State,  675. 

4.  ASSAULT — ^Evidence — Hearsay. — On  the  trial  of  an  accused 
for  an  assault  upon  prosecutrix  while  interfering  with  his  tying  his 
mule  to  a  tree  standing  on  land  about  the  ownership  of  which  there 
ia  a  dispute,  the  husband  of  the  prosecutrix  cannot  be  permitted  to 
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testify  that  he  only  knew  that  such  tree  was  on  his  wife's  land  from 
what  another  person  had  informed  him  since  the  difficulty.  Such  evi- 
dencs  would  be  hearsay.     (Tex.  Cr.)     Taylor  y.  State,  675. 


BAOaAGE. 

See  Carriers,  33-38. 

BANKEUPTOT. 

1.  BANKRUPTCY — Chattel  Mortgages — Transfer  of  Property — 
Effect. — If  a  restraining  order  is  obtained  in  bankruptcy  proceedings 
to  prevent  the  sale  of  mortgaged  chattels,  whereupon  possession  there- 
of is  surrendered  to  the  mortgagee,  a  corporation,  and  the  property 
turned  over  to  it,  and  shares  of  stock  are  issued  for  the  chattels  to 
represent  the  interest  of  both  the  mortgagor  and  the  mortgagee,  the 
effect  of  the  transaction  is  to  transfer  the  property  to  the  corpora- 
tion free  from  the  mortgage  lien,  and  such  transfer,  made  after  the 
filing  of  the  petition  in  bankruptcy,  and  before  final  adjudication  is 
voidable  at  the  election  of  the  trustee  in  bankruptcy.  (Mont.) 
Hamilton  v.  Smith,  330. 

2.  BANKRUPTCY — Chattel  Mortgage — Subsequent  Sale. — A  sale 
of  mortgaged  chattels,  by  a  bankrupt  after  the  filing  of  the  bankruptcy 
petition  against  him,  and  before  the  final  adjudication,  is  voidable  at 
the  election  of  the  trustee  in  bankruptcy.  (Mont.)  Hamilton  v. 
Smith,  330. 

3.  BANKRUPTCY— Filing  Petition— Effect.— A  filing  of  a  peti- 
tion in  bankruptcy  is,  in  effect,  a  caveat,  and  the  proceedings  being 
in  rem,  gives  notice  to  all  the  world.  Thereafter  all  of  the  property 
rights  of  the  debtor  are  ipso  facto  in  abeyance  until  the  final  ad- 
judication.    (Mont.)     Hamilton  v.  Smith,  330. 

4.  COURTS — ^United  States  Supreme  Court  Decision — Conclusive- 
ness.— A  decision  of  the  supreme  court  of  the  United  States  constru- 
ing a  national  statute,  such  as  the  bankruptcy  act,  and  directly 'ap- 
plicable to  a  question  before  a  state  court,  is  conclusive  thereon. 
(Mont.)     Hamilton  v.  Smith,  330. 

BANKS  AND  BANKING. 

BANKS  AND  BANKING — Subrogation. — If  an  insolvent  bank 
draws  a  draft  to  pay  a  depositor  on  a  bank  in  which  it  has  as  a  dt 
posit  the  proceeds  of  a  note  secured  by  collateral,  which  provides 
that  in  case  of  the  insolvency  of  the  maker  bank  it  shall  become  due 
immediately  and  can  be  charged  to  the  account  of  the  bank,  and  the 
collateral  sold  and  applied  to  the  debt,  and  the  drawee  bank,  upon 
notice  of  the  insolvency  of  the  maker,  so  charges  the  note,  refuses 
to  pay  the  draft,  and  turns  over  the  collateral  to  the  receiver  of  the 
insolvent  bank,  the  holder  of  the  draft  is  not  entitled  to  be  subrogated 
to  the  rights  of  the  drawee  bank  in  the  collateral,  as  against  the 
general  creditors  of  the  drawer  bank.  (S.  C.)  Livingstain  v.  Col- 
umbian Banking  etc.  Co.,  568. 

BIBLES— EVIDENCE  OF  AGE. 

See  Criminal  Law,  18. 

BILLS  AND  NOTES. 

1.  BILLS  AND  NOTES— Liability  of  Corporation  on  Accommo- 
dation Paper. — The  mere  ownership  by  a  corporation  of  blank  notes 
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signed  by  a  certain  firm,  which  notes  the  corporation  might  fill  out 
and  use  in  its  discretion,  does  not  constitute  ownership  of  the  notes 
as  legal  obligations  on  its  part  to  pay.  (Wis.)  Pelton  v.  Spider  Lake 
Sawmill  etc.  Co.,  963. 

2.  BILLS  AND  NOTES. — The  Treasurer  of  a  Corporation  has  No 
Authority,  ex  officio,  to  give  corporate  notes  or  to  obligate  the  cor- 
poration on  commercial  paper,  though  if  the  usage  of  the  com- 
pany is  to  the  contrary,  and  it  receives  the  proceeds,  it  will  be  bound. 
(Wis.)     Pelton  v.  Spider  Lake  Sawmill  etc.  Co.,  963. 

8.  BILLS  AND  NOTES. — ^A  Corporation  can  be  Held  on  Ac- 
conuuodatim  Paper  indorsed  by  its  treasurer  only  by  showing  special 
authority  in  him  to  make  the  paper  as  he  did  or  by  showing  that 
the  corporation  received  the  consideration.  (Wis.)  Pelton  v.  Spider 
Lake  Sawmill  etc.  Co.,  963. 

4.  BILLS  AND  NOTES — Corporations. — Persona  Taking  Accom- 
modation  Paper  with  knowledge  that  its  indorsement  is  by  the  treas- 
urer of  a  corporation,  and  that  he  assumes  to  use  its  name  and  credit 
in  his  private  affairs,  are  put  upon  inquiry  as  to  his  authority,  and 
they  cannot  hold  the  corporation  if  inquiry  would  have  disclosed 
that  the  company  had  no  legal  connection  with  the  transaction.  (Wis.) 
Pelton  V.  Spider  Lake  Sawmill  etc.  Co.,  963. 

5.  BILLS  AND  NOTES — ^Authority  of  Corporate  Officer — Notice. 
Where  a  person  takes  from  another,  for  that  other's  personal  liabil- 
ity or  on  account  thereof,  the  obligation  upon  commercial  paper  of 
a  corporation  in  which  such  other  is  an  officer  of  a  character  not 
ordinarily  intrusted  with  the  duty  of  making  such  obligations,  the 
instrument  being  his  handiwork,  and  such  person  knows  his  con- 
nection with  the  corporation,  he  is  put  upon  inquiry  as  to  the  real 
character  of  the  paper  and  the  authority  of  such  other  to  use  the 
name  of  the  corporation  in  the  transaction.  (Wis.)  Pelton  v.  Spider 
Lake  Sawmill  etc.  Co.,  963. 

BLOODHOUNDS. 

See  Criminal  Law,  20. 

BOTTLES. 
See  Constitutional  Law,  14. 
Note. 

Boundaries,  conveyance  of  land  as  bounded  upon  a  street  or  other 
highway,  216. 

BOYCOTTINO. 

See  Trades  Unions. 

BBOEEBS. 

1.  BBOKEBS — Promise  to  Pay  Where  the  Sale  is  Effected  Wholly 
by  the  Owners. — An  agreement  between  the  owner  of  property  and 
a  broker  to  pay  the  latter  commissions  if  the  sale  is  made  by  either 
ia  unilateral,  and  therefore  not  enforceable  by  the  broker  if  the  sale 
is  made  by  the  owner.     (Miss.)     Taylor  v.  Barbour,  328. 

2.  BBOKEBS — Unilateral  Contract,  Eecovery  for  Services  Under. 
Though  the  contract  between  the  broker  and  owner  is  unilateral  be- 
cause the  latter  agrees  to  pay  commissions  whether  he  or  the  latter 
makes  the  sale,  yet  if  the  broker  aids  in  making  the  sale,  he  may  re- 
cover under  his  contract.     (Miss.)     Taylor  v.  Barbour,  328. 
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BTTBOLABT. 
In  OenercH. 

1.  BURGLARY — Separate  Crimes. — A  daytime  burglary  of  a  hotifle, 
or  the  night-time  burglary  of  a  house,  is  a  distinct  and  separate  offense 
from  the  night-time  burglary  of  a  dwelling-house.  (Tex.  Cr.)  Mar- 
tinus  V.  State,  709. 

2.  BURGIiARY — ^Degree  of  Crime — Determination  by  Court. — If 
the  jury  in  finding  a  verdict  of  guilty  of  the  crime  of  attempted 
burglary  leaves  the  punishment  to  be  fixed  by  the  court,  the  court  in 
fixing  the  punishment  is  presumed  to  have  properly  done  so,  and  in 
the  absence  of  the  evidence  from  the  record  on  appeal  it  will  be  pre- 
sumed that  the  court  had  evidence  before  it  justifying  a  finding  that, 
if  guilty  at  all,  the  defendant  was  guilty  of  an  attempt  to  commit 
burglary  in  the  night-time.     (Mont.)     State  v.  Mish,   343. 

3.  BURGLARY — Fraudulent  Intent. — On  a  prosecution  for  bur- 
glary, the  state  must  prove,  beyond  a  reasonable  doubt,  that  the 
accused  entered  the  house  only  with  the  fraudulent  intent  of  com- 
mitting theft.  If  he  entered  the  house  for  any  other  purpose  than 
with  a  fraudulent  intent  to  steal,  he  would  not  be  guilty  of  burglary. 
(Tex.  Cr.)     Bird  v.  State,  803. 

Consent  to  Crime. 

4.  BURGLARY — Consent  to  Crime. — If  on  the  day  before  an 
alleged  burglary,  the  owner  of  the  house  entered,  being  connected 
with  the  original  scheme  or  design  that  the  accused  should  enter  his 
house,  agrees  with  others  that  such  accused  shall  be  induced  to  go 
into  the  house,  such  owner  thereby  consents  to  the  entry,  and  the 
accused  cannot  be  convicted  of  burglary.  (Tex.  Cr.)  Bird  v.  State, 
803. 

5.  BURGLARY — Want  of  Consent. — If  an  alleged  owner  of  a 
house  averred  to  have  been  burglarized  is  a  witness,  and  fails  to  give 
direct  and  positive  testimony  to  his  want  of  consent  to  the  taking  of 
the  property,  such  want  of  consent  will  not  be  inferred  from  other 
circumstances.     (Tex.  Cr.)     Caddell  v.  State,  806. 

6.  BURGLARY — Want  of  Consent — Evidence. — While  want  of 
consent  to  a  burglary  may  be  proved  by  circumstantial  evidence,  yet 
this  character  of  evidence  cannot  be  resorted  to  where  direct  evidence 
of  the  fact  is  obtainable.     (Tex.  Cr.)     Caddell  v.  State,  806. 

7.  BURGLARY — Servant — Conspiracy. — If  the  accused  and  the 
servant  of  the  owner  of  a  house  enter  into  a  conspiracy  or  agreement 
under  which  the  servant  is  to  enter  such  house,  and  take  personal 
property  of  the  owner  therefrom,  to  be  given  to  the  accused  in  pay- 
ment of  a  debt,  and  the  servant  carries  out  such  agreement  and  enters 
the  house  by  turning  the  latch  and  opening  a  closed  door,  when  the 
accused  is  present,  the  transaction  constitutes  a  "breaking"  and  the 
accused  is  guilty  of  burglary.     (Tex.  Cr.)     Alexander  v.  State,  771. 

Evidence — Accomplice. 

8.  BURGLARY — Accomplices — Evidence. — If  upon  a  prosecntion 
for  burglary  it  appears  that  the  prosecuting  witness  informed  the  ac- 
cused that  he  would  not  prosecute  him  if  he  would  return  the  goods 
taken,  but  did  not  promise  him  immunity  in  the  sense  that  he  would 
testify  falsely  for  him,  or  would  do  any  act  for  the  purpose  of  con- 
cealing him  or  supi)ressing  the  crime,  such  prosecuting  witness  is  not 
an  accomplice,  so  as  to  exclude  him  from  giving  corroborative  testi- 
mony.    (Tex.  Cr.)     HoUey  v.  State,  810. 

9.  BURGLARY — Evidence. — On  a  prosecution  for  burglary  evi- 
dence that  a  small  plug  of  tobacco  has  been  found  is  not  admissible 
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when  such  tobacco  is  not  identified  as  that  taken  from  the  house 
alleged  to  have  been  burglarized.     (Tex.  Cr.)     Caddell  v.  State,  806. 

10.  BURGLARY — Evidence. — On  a  prosecution  for  burglary,  evi- 
dence that  several  pounds  of  tobacco  were  found  in  the  bed  of  the 
accused  is  not  admissible,  without  other  evidence  connecting  the  to- 
bacco found  in  his  possession  with  that  alleged  to  have  been  stolen. 
(Tex.  Cr.)     Caddell  v.  State,  806. 

Indictment. 

11.  BUEGLART — ^Indictment — ^Variance  In  Crime. — ^If  an  indicl)- 
ment  charges  the  burglary  of  a  hou8«  at  night,  while  the  proof  shows 
that  the  house  burglarized  was  a  private  dwelling,  there  is  a  fatal 
variance.     (Tex.  Cr.)     Martinus  v.  State,  709. 

12.  CRIMINAL  LAW — Indictment — ^Variance  as  to  Ownership. — If 
an  indictment  alleges  the  ownership  of  the  house  burglarized  and 
the  property  intended  to  be  taken  to  be  in  the  wife,  while  the  evi- 
dence shows  that  she  and  her  husband  occupied  the  particular  room  as 
a  sleeping  apartment,  and  that  it  was  community  property,  it  is  error 
to  charge  the  jury  that  "in  law  the  home  of  persons  married  and  liv- 
ing together  is  deemed  to  be  in  the  control  of  either,  and  an  allegation 
that  it  is  occupied  and  controlled  by  the  wife  is  sufficient."  (Tex. 
Cr.)     Jones  v.  State,  680. 

IS.  CRIMINAL  LAW — Indictment — Burglary — ^Variance. — If  an  in- 
dictment alleges  both  a  daytime  and  a  night-time  burglary  of  a  private 
residence,  while  the  evidence  shows  only  a  night-time  burglary,  it  is 
fatal  error  to  submit  to  the  jury  the  question  of  a  daytime  burglary 
alone.     (Tex.  Cr.)     Jones  v.  State,  680. 

14.  BURGLARY — Entry — Information. — Under  a  statute  provid- 
ing that  "every  person  who  enters  any  house,  room  ....  or  other 
building  ....  with  intent  to  commit  grand  or  petit  larceny  or  any 
felony,  is  guilty  of  burglary,"  the  act  of  entry,  to  constitute  burglary, 
must  itself  be  a  trespass,  and  the  information  must  negative  the 
idea  that  the  defendant  at  the  time  of  the  entry  had  the  right  to  en- 
ter, though  the  ownership  of  the  room  or  building  need  not  be  spe- 
cifically alleged.     (Mont.)     State  v.  Mish,  343. 

15.  BURGLARY — Entry — Information. — An  information  charging 
a  defendant  with  willfully,  unlawfully,  and  feloniously  attempting  to 
enter  a  certain  room  in  a  certain  house  with  intent  to  commit  larceny, 
sufficiently  negatives  the  idea  that  the  accused  had  a  right  to  enter  at 
the  time  of  the  entry,  and  states  facts  sufficient  to  constitute  an  at- 
tempt to  commit  burglary.     (Mont.)     State  v.  Mish,  343. 

16.  BURGLARY — Intent  to  Commit  Larceny — Information. — Under 
a  statute  making  it  burglary  to  enter  a  room  or  house  with  intent 
to  commit  petit  as  well  as  grand  larceny,  an  information  charging  a 
defendant  with  willfully,  unlawfully  and  feloniously  entering  a  cer- 
tain room  in  a  certain  house  with  intent  to  commit  larceny,  need  not  be 
construed  to  mean  petit  larceny  only,  and  therefore  the  value  of  the 
articles  sought  to  be  stolen  need  not  be  alleged.  (Mont.)  State  v. 
Mish,  343. 

17.  BURGLARY — Time  of  Entry — Degree. — In  charging  burglary, 
it  is  not  necessary  to  allege  in  the  information  the  time  of  the  entry, 
whether  day  or  night,  but  the  jury,  if  they  convict,  must  find  the  de- 
gree and  deterniine  whether  the  burglary  was  committed  in  the  day- 
time   or   night-time.     (Mont.)     State    v.   Mish,   343. 
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CABBIES. 

statutory  'Regulation  of  "Railways. 

1.  POLICE  POWEE — Regulation  of  Hallways. — The  legislature 
may  prescribe  regulationg  for  the  convenience  and  comfort  of  travelem 
on  railways.     (Ark.)     Williams  v.  State,  47. 

2.  RAILWAYS,  Drummers,  Statutes  to  Exclude  from^ — Constitu- 
tionality of. — A  statute  making  it  unlawful  for  any  person  to  drum 
or  solicit  business  or  patronage  for  any  hotel,  lodging-house,  eating- 
house,  bathhouse,  physician,  masseur,  surgeon  or  other  medical  practi- 
tioner on  the  train,  cars  or  depot  of  any  railway  or  common  carrier 
operating  or  running  within  the  state  is  a  sustainable  exercise  of  the 
police  power  of  the  state.     (Ark.)     Williams  v.  State,  47. 

Duty  to  Furnish  Cars  and  Receive  Freight. 

3.  A  RAILWAY  CORPORATION  is  Obligated  to  Fumish  Cars  on 
Proper  Demand  if  the  statute  requires  it  to  receive,  load,  unload, 
transfer,  store  and  deliver  all  property  offered  for  shipment.  (Ark.) 
St.  Louis  etc.  Ey.  Co.  v.  State,  33. 

4.  RAILWAYS,  Common-law  Obligation  of. — A  statute  requiring 
railway  companies  to  receive  freight  for  shipment  and  to  furnish 
cars,  and  giving  a  right  of  action  for  damages  resulting  from  the 
refusal  so  to  do,  is  merely  declaratory  of  common-law  rights.  (Ark.) 
St.  Louis  etc.  Ey.  Co.  v.  State,  33. 

5.  RAILWAYS,  Right  and  Duty  of  to  Interchange  Cars. — The  in- 
terchanging of  cars  among  the  members  of  the  American  Eailway  As- 
sociation is  not  against  public  policy,  nor  unlawful.  (Ark.)  St. 
Louis  etc.  Ey.  Co.  v.  State,  33. 

6.  RAILWAY  CARS,  Failure  to  Furnish  Due  to  Delay  of  Other 
Railways. — A  defense  to  an  action  for  damages  for  failure  of  the 
defendant  railway  to  furnish  cars  for  carrying  freight,  that  the  de- 
fendant was  unable  to  so  furnish  because  of  its  inability  to  regain 
its  cars  which  had  been  sent  to  other  roads  carrying  freight  from 
the  defendant's  line,  is  not  maintainable  by  a  corporation  which  had 
lost  control  of  its  cars,  knowing  that  the  rules  for  their  return  were 
insuificient  to  insure  such  return  in  proper  time  to  handle  its  ordi- 
narily to  be  expected  business.  Before  a  railway  can  successfully 
urge  this  defense,  it  must  show  reasonable  rules  and  regulations  for 
the  interchange  of  cars,  if,  by  experience,  it  knows  that  the  rules 
in  force  are  unreasonable  and  insuflBcient.  (Ark.)  St.  Louis  etc. 
Ey.  Co.  V.  State,  33. 

Maintenance  of  Warehouse. 

7.  RAILROADS — Duty  to  Furnish  Warehouse  Facilities. — There  is 
nothing  in  the  statute  of  Illinois  imposing  the  duty  on  a  railroad 
company  to  furnish  public  warehouse  facilities  or  to  engage  in  the 
business  of  public  warehousing  and  issue  receipts  to  meet  the  wants 
or  convenience  of  members  of  a  trading  exchange.  (111.)  People  v. 
Illinois  Cent.  E.  E.  Co.,  181. 

8.  RAILROADS — Power  to  Operate  Warehouse. — A  railroad  com- 
pany has  no  power,  either  express  or  implied,  to  own  and  operate  a 
public  warehouse  as  an  incident  to  public  purposes  as  a  public  carrier. 
(HI.)     People  V.  Illinois  Cent.  E.  E.  Co.,  181. 

9.  RAILROAD — Maintenance  of  Warehouse. — The  fact  that  a 
railroad  company  has  for  many  years  devoted  its  property  to  use  as 
warehouses  for  the  convenience  of  a  board  of  trade  does  not  impress 
the  property  with  such  a  public  use  as  prevents  the   company  from 
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discontinuing  the  warehouses.     (HI.)     People  ▼.  Illinois  Cent.  B,  B. 
Co.,  181. 

Transportation  of  Goods. 

10.  CARRIERS — Special  Damages — Notice. — The  rule  that  dam- 
ages of  a  special  or  exceptional  kind  for  delay  in  the  shipment  of 
goods  cannot  be  recovered,  in  the  absence  of  notice  to  the  carrier  at 
the  time  of  making  the  contract  of  carriage  of  the  particular  condi- 
tion under  which  damages  are  likely  to  arise  as  the  result  of  delay, 
is  not  unbending  nor  applicable  to  every  ease.  (Tex.)  Bourland  v. 
Choctaw  etc.  Ey.  Co.,  647. 

11.  CARRIERS — ^Delay  In  Delivering  Cattle  Feed — Notice. — ^If  a 
carrier,  after  having  transported  cattle  feed  to  its  destination,  is 
then  first  notified  by  the  consignee  that  he  is  out  of  feed  for  his 
stock  and  must  have  prompt  delivery,  the  carrier  is  liable  for  sub- 
sequent negligence  in  delivering  the  feed.  (Tex.)  Bourland  v.  Choc- 
taw etc.  Ry.  Co.,  647. 

12.  CARRIERS — Duty  to  Third  Person  Claiming  Property  in 
Transportation. — If  personal  property  is  delivered  to  a  carrier  for 
transportation,  a  demand  made  on  him  by  a  third  pers.on  who  is  a 
fltranger  to  the  contract  of  transportation,  to  stop  the  property  in 
transitu  because  of  fraud  in  its  sale,  does  not  render  the  carrier 
liable  on  failure  to  so  stop  the  consignment  for  the  value  thereof, 
especially  when  he  notifies  such  third  person  and  gives  him  ample 
opportunity  to  institute  legal  proceedings  to  recover  the  property 
while  it  is  in  transitu.  (Wash.)  Switzler  v.  Northern  Pac.  By.  Co., 
892. 

13.  CARRIERS — Duty  to  Third  Person  Demanding  Property  in 
Transitu. — It  is  the  duty  of  a  common  carrier  to  receive  aud  safely 
and  promptly  transport  property  tendered  for  shipment  by  one  in 
possession  and  apparently  the  owner  thereof,  and  the  carrier  is  jus- 
tified in  completing  the  contract  of  transportation  and  delivery,  not- 
withstanding a  demand,  not  accompanied  by  legal  process,  made  by 
a  third  person  who  is  a  stranger  to  the  contract,  that  the  property 
be  stopped  in  transitu.  (Wash.)  Switzler  v.  Northern  Pac.  Ey. 
Co.,  892. 

Carriage  of  Passengers. 

14.  CARRIERS  OF  PASSENGERS— Injury  by  Fellow-passenger. — 
If  a  passenger  on  a  railroad  train  is  injured  by  the  act  of  another 
passenger,  and  such  injury  is  inflicted  so  suddenly  and  unexpectedly 
that  the  railroad  employes  could  not  have  foreseen  and  prevented  it  by 
the  exercise  of  the  highest  degree  of  care,  the  railroad  company  is  not 
liable.     (S.  C.)     Anderson  v.  South  Carolina  etc.  R.  B.  Co.,  591. 

15.  CARRIERS  OF  PASSENGERS— Negligence— Presumption.— 
There  is  no  presumption  of  negligence  on  the  part  of  a  carrier  from 
the  bare  fact  that  a  passenger  has  been  injured  while  on  the  carrier's 
train,  unless  there  is  evidence  of  such  injury  as  the  result  of  some 
agency  or  instrumentality  of  the  carrier,  some  act  of  omission  or  com- 
mission of  his  servants,  or  some  defect  in  the  instrumentalities  of 
transportation.  There  must  be  some  notice  of  the  impending  danger 
brought  home  to  the  carrier  before  negligence  can  be  imputed  to  him. 
(S.  C.)     Anderson  v.  South  Carolina  etc.  B.  B.  Co.,  591. 

16.  RAILROADS — Negligence — Wantonness. — Evidence  that  a  girl 
passenger  of  tender  years  asked  the  train  conductor  to  help  her  to 
alight  at  a  certain  station,  that  he  told  her  to  keep  her  seat  until 
auch  station  was  called,  and  that  he  would  then  help  her  off,  that  the 
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train  was  stopped  from  eighty  to  ninety  yards  from  the  regular  sta- 
tion, when  such  conductor  was  approached  by  thiB  father  of  such  pas- 
senger and  asked  if  there  were  any  passengers  for  that  station,  to 
which  he  replied  that  he  did  not  know,  and  did  not  instruct  nor  assist 
any  passenger  to  leave  the  train,  in  consequence  of  which  such  pas- 
senger, after  the  train  began  to  move  away,  jumped  or  was  pushed 
therefrom  and  injured,  is  sufficient  to  go  to  the  jury  as  showing  wan- 
tonness, willfulness,  and  recklessness  on  the  part  of  the  railroad  com- 
pany.    (S.  C.)     Martin  v.  Southern  Ey.,  574. 

17.  NEGLIGENCE  in  Failing  to  Stop  a  Train,  When  the  Proximate 
Cause  of  an  Injury. — A  railway  company  must  ass.ume  that  if  it  fails 
to  stop  its  train  at  the  usual  place  for  a  passenger  to  alight,  he  will, 
if  he  thinks  he  can  properly  do  so,  endeavor  to  get  off,  and  if  he  is 
injured  in  getting  off,  the  failure  to  stop  the  train  is  the  proximate 
cause  of  the  injury.     (S.  C.)     Martin  v.  Southern  Ry.,  574. 

18.  RAILWAYS,  Negligence  of  a  Person  Assisting  a  Passenger  to 
Alight,  When  not  the  Proximate  Cause  of  an  Injury. — If  a  train  fails 
to  stop  at  the  proper  place  for  a  passenger  to  alight,  and  he  attempts 
to  alight  and  is  assisted  by  a  third  person  who  helps,  or  must  be 
presumed  to  help,  the  passenger  to  do  that  which  he  would  otherwise 
attempt  to  do  without  assistance,  and  if  the  passenger  is  injured,  the 
proximate  cause  of  the  injury  is  not  the  act  of  the  person  assisting 
him,  but  the  negligence  of  the  railway  in  not  stopping  the  train. 
(S.  C.)     Martin  v.  Southern  Ry.,  574. 

19.  RAILWAY'S  Presumed  Negligence  in  Failing  to  Stop  Train. — 
It  is  negligence  per  se  for  a  railway  company,  carrying  passengers,  to 
fail  to  stop  its  train  at  a  station  where  its  agents  have  been  informed 
one  of  its  passengers  wishes  to  alight.  (S.  C.)  Martin  v.  Southern 
Ry.,  574. 

Duty  to  Passenger  at  Depot. 

20.  RAILROADS — Duty  at  Depots. — A  railroad  company  owes  a 
duty  to  its  passengers  to  keep  its  depot  platforms  used  by  them  as 
means  of  ingress  and  egress  free  from  obstructions  and  dangerous 
instrumentalities,  especially  at  a  time  when  its  passengers  are  hurry- 
ing to  and  from  its  cars.  (N.  C.)  Mangum  v.  North  Carolina  R.  R. 
Co.,  437. 

21.  RAILROADS — Duty  at  Depots — Negligence. — If  a  railroad  com^ 
pany  customarily  permits  the  employe  of  a  newspaper  company,  when 
late  in  his  delivery,  to  push  a  truck  loaded  with  newspapers  along 
the  platform  inside  the  gates  at  a  depot  when  passengers  are  hurrying 
to  and  fro,  such  railroad  company  is  liable  for  such  employe's  negli- 
gent conduct  while  thus  using  the  station  platform  to  the  injury  of 
a  passenger,  upon  the  principle  that  it  has  temporarily  accepted  him 
as  its  servant.     (N.  C.)     Mangum  v.  North  Carolina  R.  E.  Co.,  437. 

Sale  and  Validation  of  Tickets — Mistake  of  Agent — Expulsion  of  Pas- 
senger. 

22.  RAILWAYS,  Mistakes  of  Selling  Agents  of  In  Punching  Tick- 
ets.— The  purchaser  of  a  passenger  ticket  is  not  bound  to  see  that  the 
selling  agent  punches  it  properly,  and  the  railway  is  not  excused 
for  ejecting  a  passenger  on  the  ground  that  the  ticket  was  so  punched 
as  to  indicate  a  female.  No  passenger  should  be  bound  by  the  mis- 
takes of  an  agent  in  using  his  punch.  (Miss.)  Illinois  Cent.  R.  E. 
Co.  v.  Gortikov,  324. 

23.  RAILWAYS— Mistake  of  Afrent  in  Punching  a  Ticket  with 
Respect  to  the  Time  Wliea  It  will  Expire. — A  passenger   having  a^ 
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ticket  ia  not  bound  by  the  mistake  of  an  agent  of  the  railway 
in  so  punching  it  as  to  shorten  the  time  for  return,  and  such  mis- 
take does  not  justify  the  conductor  in  refusing  to  hear  explanations 
and  ejecting  the  passenger.  (Miss.)  Illinois  Cent.  R.  E.  Co.  v. 
Gortikov,  324, 

24.  RAILWAYS — ^Duty  of  Conductors  in  Case  of  Alleged  Mistake. 
It  is  the  duty  of  a  conductor  when  doubt  arises  as  to  a  ticket  to 
listen  and  accept  any  reasonable  explanation  offered,  or  to  take  the 
chances.     (Miss.)     Illinois  Cent.  R.  R.  Co.  r.  Gortikov,  324. 

25.  BAELWAYS — Exemplary  Damages  for  Expulsion  of  Passenger. 
"Where  a  conductor  proclaims  that  a  ticket  is  bogus  and  was  issued 
to  a  female,  and  refuses  to  hear  any  explanation  or  receive  any 
evidence  of  identification,  and  ejects  the  passenger,  the  jury  is  war- 
ranted in  awarding  exemplary  as  well  as  actual  damages.  (Miss.) 
Illinois  Cent.  R.  R.  Co.  v.  Gortikov,  324. 

26.  RAILWAYS — Passenger's  Duty  to  Pay  Fare  and  Seek  Redress 
at  the  General  OflB^ce.— A  ' '  caution ' '  printed  on  a  railway  ticket  to  the 
effect  that,  in  cases  of  doubt  between  the  passenger  and  conductor, 
the  former  should  pay  the  rate  demanded  and  report  to  the  general 
office,  does  not  require  the  passenger  to  pay  fare  because  of  a  mistake 
of  the  selling  agent  in  punching  the  ticket,  nor  deprive  the  passenger 
of  the  right  to  both  exemplary  and  actual  damages  if  he  is  wrong- 
fullv  expelled  from  the  train.  (Miss.)  Illinois  Cent.  R.  R.  Co.  v. 
Gortikov,  324. 

27.  CARRIER — Ticket  Agent — Mistake  in  Routing  Passenger. — 
Where  a  ticket  agent,  when  asked  the  best  way  to  reach  a  certain 
place,  routes  the  inquiring  passengers  over  lines  which  aje  not  the 
most  direct  to  their  destination,  the  railway  company  is  liable  to 
them  for  damages  caused  by  delays  and  changing  cars  during  the 
journey.     (Tex.)     St.  Louis  etc.  Ry.  Co.  v.  White,  631. 

28.  CARRIER — ^Ticket  Agent — Misdirection  as  to  Route. — The  lia- 
bility of  a  railway  company  for  the  act  of  its  ticket  agent  in  routing 
a  passenger  over  a  less  direct  route  than  he  should  have  done  does 
not  extend  to  injuries  received  on  other  lines  through  a  failure  of 
trains  to  run  on  time,     (Tex.)     St.  Louis  etc.  Ry.  Co.  v.  White,  631. 

29.  CARRIERS — Refusal  of  Agent  to  Indorse  Return  Ticket — Ex- 
pulsion of  Passenger. — If  a  ticket  agent  wrongfully  refuses  to  in- 
dorse a  return  ticket,  but  the  holder  nevertheless  takes  passage  there- 
on, and  is  ejected  from  the  train  by  the  conductor  because  the  ticket 
lacks  indorsement,  he  may  recover  damages,  including  his  humilia- 
tion caused  by  the  ejection.  (Tex.)  Texas  etc.  Ry.  Co.  v.  Payne, 
603. 

Passengers  of  Street  or  Interurban  Eaihvays. 

30.  STREET  RAILWAYS. — A  Person  Becomes  a  Passenger  when 
he  signals  an  approaching  interurban  car  with  the  intention  of  tak- 
ing passage,  and  the  motorman  responds  by  sounding  his  whistle  or 
Betting  his  brake.     (Wis.)     Karr  v.  Milwaukee  Light  etc,  Co.,  1017. 

31.  CARRIER — Negligence  of  Passenger  in  Crossing  Track. — Where 
an  interurban  railway  company  maintains  a  device  between  its  par- 
allel tracks  to  enable  passengers  to  signal  approaching  cars  at  night, 
a  prospective  passenger  is  thereby  invited  to  cross  and  recross  the 
intervening  track,  to  make  signals,  and  can  be  charged  only  with 
reasonable  care  in  so  doing.  lie  is  not  necessarily  negligent  in  fail- 
ing to  look  and  listen  before  crossing.  (Wis.)  Karr  y.  Milwaukee 
Light  etc.  Co.,  1017. 
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32.  STBEET  RAILWAYS— Device  for  Signaling  Cars— Negllgcnoe. 
Where  an  interurban  railway  company  maintains  a  device  between 
its  tracks  by  which  intending  passengers  may  signal  approaching  cars 
at  night,  the  questions  whether  the  carrier  is  negligent  in  maintain- 
ing such  a  device,  and  whether  passengers  are  negligent  in  using  it, 
are  ordinarily  for  the  jury.  (Wis.)  Karr  v.  Milwaukee  Light  etc. 
Co.,  1017. 

Baggage  and  Efects  of  Passengers. 

33.  RAILROADS — Baggage — Articles  Carried  for  Sale. — Articles 
carried  by  a  passenger  for  sale  are  not  baggage  for  which  a  railroad 
company  is  liable  except  in  tort  as  a  gratuitous  bailee  for  gross 
negligence  or  willfulness.  (N.  C.)  Brick  v.  Atlantic  Coast  Line  B. 
R.,  440. 

34.  RAILROADS — Baggage — Notice  of  Contents. — A  railroad  com- 
pany is  not  an  insurer  of  merchardise  delivered  to  it  by  a  passenger 
as  personal  baggage,  without  notice  of  the  contents.  (N.  C.)  Brick 
V.  Atlantic  Coast  Line  B.  B.,  440. 

35.  RAILROADS — ^Baggage. — The  carriage  of  personal  baggage  is 
generallv  incident  to  the  ticket  purchased,  and  is  personal  to  the  user 
of  the  ticket.     (N.  C.)     Brick  v.  Atlantic  Coast  Line  R.  E.,  440. 

36.  RAILROADS — Baggage — Right  to  Recover  for  Loss  of. — If 
the  user  of  a  railroad  ticket  is  not  the  owner  of  the  baggage  carried 
thereon,  and  if  he  and  the  owner  are  not  traveling  together,  he  can- 
not recover  for  the  loss  of  the  baggage.  (N.  C.)  Brick  v.  Atlantic 
Coast  Line  E.  E.,  440. 

37.  RAILROADS — Baggage — Liability  for. — ^If  the  baggage  carried 
is  not  the  personal  baggage  of  the  passenger,  it  is  a  fraud  on  the 
carrier  unless  that  fact  is  made  known,  and  the  baggage  is,  not- 
withstanding, accepted  for  carriage,  and  unless  this  is  done,  there 
is  no  contract,  and  the  liability  of  the  carrier  is  that  of  a  gratiiitous 
bailee,  responsible  only  for  gross  negligence  or  willful  injury.  (N.  C.) 
Brick  V.  Atlantic  Coast  Line  E.  E.,  440. 

38.  RAILROADS — Baggage — Right  to  Recover  for  Loss  of. — The 
owner  of  a  railroad  ticket  can  maintain  an  action  against  the  com- 
pany only  for  gross  negligence  or  willfulness,  causing  the  loss  of 
articles  carried  as  baggage  by  the  user  of  the  ticket.  (N,  C.)  Brick 
V.  Atlantic  Coast  Line  B.  B.,  440. 

CHARITIES. 

1.  CHARITY — ^What  Constitutes. — "An  Orphan's  Home  for  the 

friendless  poor  of  all  denominations"  is  a  charity,  or  charitable  use, 
within  the  meaning  of  the  law.     (111.)     Kemmerer  v.  Kemmerer,  169. 

2.  CHARITY — Designation  of  Trustee. — ^A  Cliarity  does  not  Fall 
because  the  testator  has  not  expressly  designated  anyone  as  "trus- 
tee, ' '  when  he  names  his  widow  as  executrix,  with  * '  full  power  to 
execute"  the  will,  and  imposes  on  her  duties  belonging  only  to  a 
trustee.     (111.)     Kemmerer  v.  Kemmerer,  169. 

3.  CHARITY — Designation  of  Trustee. — ^In  Creating  a  Trust  the 
testator  need  not  employ  the  words  "trust"  or  "trustee."  If  he 
has  named  a  person  in  his  will  and  has  directed  him  to  carry  out  all 
or  a  portion  of  the  provisions  which  have  been  made  for  the  bene- 
fit of  others  therein,  the  person  thus  named  will  be  held  to  be  a  trus- 
tee; and  if  he  cannot  carry  out  the  provisions  of  the  will  except 
the  legal  title  to  the  property  be  held  to  be  in  him  as  trustee,  then 
he  will  be  held,  by  implication,  to  hold  the  legal  title  to  the  prop- 
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erty  which  he  is  directed  to  convey.     (HI.)     Kemmerer  v.  Kemmerer, 
169. 

4.  CHARITY — ^Uncertainty  of  Beneficiaries. — It  is  an  essential 
feature  of  charitable  trusts  that  the  beneficiaries  be  uncertain.  (111.) 
Kemmerer  v.  Kemmerer,  169. 

5.  CHAEITY. — ^Much  Uncertainty  or  Indefiniteness  as  to  Bene- 
ficiaries is  permitted  under  the  law  of  Illinois.  (III.)  Kemmerer  v, 
Kemmerer,  169. 

6.  CHAEITY — ^Uncertainty  of  Beneficiaries. — A  charitable  trust 
will  not  be  held  to  fail  on  account  of  any  uncertainty  as  to  the  per- 
sons to  whom  it  is  to  be  applied,  if  there  is  some  one  appointed  to 
make  a  selection  and  thereby  render  certain  the  beneficiaries  who 
are  to  enjoy  the  testator's  bounty.  This  doctrine  proceeds  upon  the 
ground  that  that  will  be  regarded  as  certain  which  can  be  rendered 
certain.     (111.)     Kemmerer  v.  Kemmerer,  169. 

7.  CHARITY — ^Uncertainty  of  Beneficiaries. — A  Trust  to  Erect 
and  Maintain  "an  Orphans'  Home  for  the  friendless  poor  of  all  de- 
nominations" will  not  fail  because  of  uncertainty  as  to  the  bene- 
ficiaries, where  the  will  designates  a  church  organization  to  control 
the  home  erected.     (111.)     Kemmerer  v.  Kemmerer,  169. 

8.  CHAEITY — Church  Control.— When  a  Will  in  Creating  a  Trust 
to  erect  and  maintain  "an  orphans'  home  for  the  friendless  poor  of 
all  denominations"  provides  that  the  home  is  to  be  controlled  by 
the  "Presbyterian  Churches  of  Central  Illinois,"  the  ruling  bodies  ot 
those  churches  situated  near  the  center  of  the  state  have  authority 
to  control  the  home  and  select  the  beneficiaries  from  the  class  desig- 
nated.    (111.)     Kemmerer  v.  Kemmerer,  169. 

9.  CHAEITY— Liberality  Toward  Statute  of  Elizabeth. — In  Illi- 
nois the  statute  of  43  Elizabeth,  chapter  4,  is  a  part  of  the  common 
law,  and  the  efforts  of  the  courts  of  that  state  have  always  been  to 
sustain  a  gift  for  charity  if  it  can  be  done;  and  while  they  do  not 
assume  to  exercise  the  prerogative  powers  which  the  courts  of  Eng- 
land have  at  times  exercised,  yet  if  a  trust  for  charity  is  sufficiently 
certain  to  enable  them,  in  the  exercise  of  their  ordinary  chancery 
powers,  to  carry  out  the  donor's  charitable  intent,  they  will  not  allow 
the  trust  to  fail.     (111.)     Kemmerer  v.  Kemmerer,  169. 

10.  CHAEITY. — The  Fact  that  a  Fund  Created  by  Will  for  an 
orphans'  home  will  be  depleted  one-half  by  reason  of  the  fact  that  the 
widow  has  taken  under  the  law  and  not  under  the  will,  will  not  de- 
feat the  trust.     (111.)     Kemmerer  v.  Kemmerer,   169. 

CHATTEL  MOBTGAGE. 

1.  CHATTEL  MOETGAGES— Transfer  of  Property— Merger. — If 
a  mortgagor  and  mortgagee  of  chattels  transfer  the  property  to  a 
corporation,  taking  stock  therein  for  their  several  interests,  the  mort- 
gage lien  becomes  merged  in  the  legal  title  acquired  by  the  corpora- 
tion from  the  mortgagor.     (Mont.)     Hamilton  v.  Smith,  330. 

2.  CHATTEL  MOETGAGES— Lien— Title.— A  Chattel  Mortgage 
creates  a  lien  only  and  does  not  pass  the  title  from  the  mortgagor  to 
the  mortgagee.     (Mont.)     Demers  v.  Graham,  384. 

3.  CHATTEL  MOETGAGES  of  Animals — ^Increase — Ownership. — 
A  chattel  mortgage  of  domestic  animals,  without  any  express  agree- 
ment as  to  their  increase,  does  not  cover  such  increase  in  gestation 
at  the  time  of  the  execution  of  the  mortgage,  and  as  to  such  increase 
born  before  foreclosure,  the  mortgagor  in  possession  may  deal  with 
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it  as  his  own,  and  dispose  of  it  as  he  sees  fit.     (Mont.)     Demers  v. 
Graham,  384. 

4.  CHATTEL  MORTQAQES — Estoppel. — A  chattel  mortgagee, 
who  has  his  mortgage  recorded,  and  has  seen  the  mortgaged  property 
in  the  possession  of  others  than  the  mortgagor,  and  heard  that  they 
were  trading  it,  is  not  estopped  from  enforcing  his  mortgage  upon 
condition  broken,  as  against  one  who  has  traded  for  the  property 
from  one  not  the  mortgagor  without  actual  notice  of  the  mortgage. 
In  such  case  no  duty  is  imposed  upon  the  mortgagee  of  giving  any 
further  notice  than  that  furnished  by  the  record,  unless  he  was  pres- 
ent when  the  trading  transactions  were  taking  place  with  regard  to 
the  mortgaged  property.     (S.  C.)     Grafton  v.  Patrick,  586. 

See  Bankruptcy. 

CHILLING  BIDS. 
See  Contracts,  3-5. 

COAL-HOLES. 

See  Municipal  Corporations,  4-7. 

CODICILS. 

See  Wills,  4,  5. 

COLLISIONS. 

1.  COLLISION  BETWEEN  VESSELS— Practice  in  State  Courts. 
In  an  action  at  law  in  a  state  court  for  negligence  causing  injury  to 
one  vessel  in  a  collision  with  another,  the  rules  of  the  courts  of  ad- 
miralty do  not  apply.  The  rights  and  liabilities  of  the  parties  are  to 
be  ascertained  by  resorting  to  the  principles  which  control  in  actions 
for  alleged  negligence  wherein  contributory  negligence  is  set  up  as  a 
defense.     (N.  C.)     Smith  v.  Norfolk  etc.  E.  E.  Co.,  423. 

2.  COLLISION  BETWEEN  VESSELS— Negligence— Proximate 
Cause. — In  case  of  a  collision  between  vessels  where  both  parties  are 
negligent,  the  liability  is  placed  upon  the  one  whose  negligence 
is  the  proximate  cause  of  the  injury,  and  when  fixed  on  one,  it  is 
because  of  its  negligence  and  the  absence  of  any  intervening  negli- 
gence on  the  part  of  the  other  contributing  to  the  injury.  (N.  C.) 
Smith  V  Norfolk  etc.  E.  E.  Co.,  423. 

3.  COLLISION  BETWEEN  VESSELS— Negligence— Proximate 
Cause. — If  in  an  action  at  law  for  injury  to  one  vessel  in  a  collision 
with  another  in  a  fog,  it  appears  that  plaintiff's  vessel,  having  ample 
room  to  pass,  unexpectedly  changed  its  course  in  a  manner  not 
to  have  been  foreseen  by  the  officers  on  defendant's  vessel,  thus  bring- 
ing the  former  vessel  across  the  bow  of  the  latter,  the  master  of 
which,  upon  seeing  the  danger,  did  everything  in  his  power  to  avoid 
the  collision,  the  unexpected  change  of  course  by  plaintiff's  vessel 
was  the  proximate  cause  of  the  injury,  though  defendant's  vessel  was 
at  the  time  exceeding  the  moderate  rate  of  speed  allowed  by  law. 
(N.  C.)     Smith  v.  Norfolk  etc.  E.  E.  Co.,  423. 

4.  COLLISION  BETWEEN  VESSELS— Moderate  Speed  in  Fog.— 
The  words  "moderate  speed"  as  used  in  a  statute  providing  that 
"every  vessel  shall,  in  a  fog,  go  at  moderate  speed,  having  careful 
regard   to   the   existing   circumstances   and   conditions,"   means    that 
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•a  vessel  must  so  reduce  her  speed,  when  in  a  fog,  that  vessels  free 
from  blame  or  negligence  may  not  be  injured  by  a  collision.  (N.  C.) 
Smith  V.  Norfolk  etc.  B.  E.  Co.,  423. 

COMMERCE. 

1.  CONSTITUTIONAL  LAW  —  Interstate  Commerce  —  Police 
Power. — The  police  power  of  the  state  cannot  be  exercised  over  a  sub- 
ject confided  exclusively  to  Congress  by  the  national  constitution,  and 
the  power  cannot  be  conceded  to  the  state  to  exclude  directly  or  in- 
directly the  lawful  subjects  of  interstate  commerce,  or,  by  the  imposi- 
tion of  burdens  thereon,  to  regulate  such  commerce  without  con- 
gressional permission.     (Colo.)     Stubbs  v.  People,  1068. 

2.  •  CONSTITUTIONAL  LAW — Interstate  Commerce — Importation 
And  Use  of  Docked-tailed  Horses. — A  statute  prohibiting  the  import- 
ing or  bringing  into  the  state  of  docked-tailed  horses,  or  the  using  of 
them  while  they  are  still  owned  by  the  person  who  brought  them  into 
the  state,  ia  in  violation  of  the  interstate  commerce  clause  of  the 
national  constitution,  and  such  horses  may  be  lawfully  used,  either  by 
the  owner  or  any  other  person  under  his  direction  and  control. 
(Colo.)     Stubbs  V.  People,  1068. 

S.  INTERSTATE  COMMERCE— Use  of  Imported  Property.— If  a 
state  has  no  power  to  prohibit  the  importation  of  certain  property 
into  the  state,  it  cannot  prohibit  its  use  therein  by  the  importer. 
(Colo.)     Stubbs  V.  People,  1068. 

CONFESSIONS. 

See  Criminal  Law,  17. 

CONFLICT  OF  LAWS. 

1.  CONFLICT  OF  LAW. — The  Title  to  Tangible  Personal  Prop- 
erty belonging  to  an  Iowa  corporation,  but  actually  stored  in  New 
Jersey  and  not  merely  in  transitu,  is  determinable  by  the  law  of 
New  Jersey,  as  between  residents  of  Iowa  and  residents  of  other 
states.     (N.  J.  L.)     Schmidt  v.  Perkins,  417. 

2.  CONFLICT  OF  LAW. — The  Title  to  Tangible  Personal  Prop- 
erty ordinarily  is  governed  by  the  law  of  its  situs;  the  maxim,  "Mo- 
bilia  personam  sequuntur,"  states  a  mere  fiction  of  law,  which  is  some- 
times necessary  to  apply  in  order  to  do  justice,  but  it  should  not  be 
extended  beyond  that  necessity.  (N.  J.  L.)  Schmidt  v.  Perkins, 
417. 

See  Sales,  1,  2. 

CONSENT  TO  CRIME. 
Bee  Burglary,  4-7;    Larceny,  1;    Robbery,  1. 

CONSOLIDATION  OF   CORPORATIONS. 

See    Railroads,    20-26. 

CONSTITUTIONAL  LAW. 
In  General. 

-1.  UNCONSTITUTIONAL  STATUTE— Force  and  Eifect  of.— The 
provisions  of  a  solemn  act  of  the  legislature,  so  long  as  it  has  not 
received  judicial  condemnation,  are  as  binding  upon  the  citizen  as 
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is  the  judgment  of  a  court  rendered  against  him,  and  remaining  un- 
reversed.    (N.  J.  L.)     Lang  v.  Bayonne,  391. 

2.  CONSTITUTIONAL  LAW— Statute  Valid  in  Part.— A  court 
cannot,  for  the  purpose  of  upholding  the  validity  of  a  statute,  reject 
that  part  which  is  unconstitutional  and  retain  the  remainder,  when 
it  is  not  possible  to  separate  that  which  is  unconstitutional  from  that 
which  is  not.     (Tex.  Cr.)     Ex  parte  Massey,  784. 

3.  CONSTITUTIONAL  LAW— Statute  Unconstitutional  in  Part, 
When  may  be  Sustained. — If  objectionable  parts  of  a  statute  are 
separable  from  the  rest  in  such  a  way  that  the  legislature  would  be 
presumed  to  have  enacted  the  valid  portion  without  the  invalid,  the 
statute  may  be  enforced  as  to  those  parts  which  are  constitutional. 
(Mass.)     Commonwealth  v.  Hana,  251. 

4.  CONSTITUTION,  Construction  of. — Words  used  in  a  state  con- 
stitution should  be  given  their  usual  and  popular  signification,  and 
phrases  or  terms  susceptible  of  different  constructions  are  not  usually 
to  be  given  a  restricted,  narrow  or  technical  construction,  unless  the 
intention  of  the  framers  of  the  instrument  to  adopt  that  construction 
is  clearly  apparent.     (Miss.)       State  v.  Mobile  etc.  Ry.  Co.,  277. 

5.  CONSTITUTIONAL  LAW,  Question  of.  When  may  be  Pre- 
sented.— If  a  case  involves  the  punishment  of  a  defendant  for  crime, 
the  constitutionality  of  the  statute  authorizing  the  prosecution  may 
be  questioned  at  any  stage  of  the  proceedings.  (Mass.)  Common- 
wealth V.  Hana,  251. 

Police  Power. 

6.  POLICE  POWER,  to  What  may  Extend. — The  exercise  of  the 
police  power  is  not  limited  to  regulations  to  promote  the  public 
health,  morals  or  safety,  but  may  extend  to  such  regulations  as  will 
promote  the  public  convenience  and  general  prosperity.  (Ark.) 
Williams  v.  State,  47. 

7.  POLICE  POWER,  Limitation  upon  Exercise  of. — ^It  is  not 
doubted  that  there  are  limitations  upon  the  legislative  exercise  of  the 
police  power,  nor  that  it  is  a  judicial  question  for  the  courts  whether 
a  given  regulation  is  reasonable  and  falls  within  the  power  of  the 
legislature.  The  duty  of  the  courtg  to  interfere  when  the  police 
power  is  unreasonably  exercised  is  unquestionable.  (Ark.)  Will- 
iams V.  State,  47. 

8.  POLICE  POWER,  Presumptions  In  Favor  of. — In  testing  the 
validity  of  a  given  regulation  in  the  supposed  exercise  of  the  police 
power,  the  courts  resolve  all  doubts  in  favor  of  the  legislative  action, 
and  sustain  it,  unless  it  appears  to  be  clearly  outside  the  scope  of 
reasonable  and  legitimate  regulation.     (Ark.)     Williams  v.  State,  47. 

Puilie  Policy. 

9.  PUBLIC  POLICY— How  Determined. — A  court  cannot  arbi- 
trarily declare  an  act  or  contract  void  as  against  public  policy,  as  the 
public  policy  of  the  state  must  be  determined  from  legislative  declara- 
tions, or  in  the  absence  thereof,  from  judicial  decisions.  (Mont.) 
Picket  Pub.  Co.  v.  Board  of  County  Commrs.,  352. 

10.  THE  PUBLIC  POLICY  of  the  State  is  to  be  Sought  in  its  con- 
stitution, legislative  enactments  and  judicial  decisions,  and  when  such 
constitution  declares  its  public  policy  on  any  subject,  the  legislative 
and  judicial  departments  must  accept  such  declaration  as  final. 
(HI.)     Collins  V.  Metropolitan  Life  Ins.  Co.,  54. 

11.  PUBLIC  POLICY,  Nonapplicability  of  English  Decisions  Con- 
cerning.—The  decision  of  an  English  court  declaring  the  public  pol- 
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icy  existing  in  that  country  ia  not  evidence  that  the  same  public 
policy  prevails  in  the  United  States.  (lU.)  Collins  v.  Metropolitan 
Life  Ins.  Co.,  54. 

Miscellaneous  Constitutional  Questions. 

12.  CONSTITUTIONAL  LAW. — A  statute  granting  power  to  the 
appellate  court  to  require  a  remittitur  of  damages,  but  depriving 
the  circuit  court  of  power  to  grant  the  defendants  a  new  trial  for  an 
excessive  verdict  is  unconstitutional,  because  it  shuts  out  defendants 
from  having  complete  and  final  disposition  of  their  cause  in  the 
forum  provided  by  the  organic  law  for  all,  and  attempts  to  give 
the  supreme  court  original  instead  of  appellate  jurisdiction,  and  works 
only  as  against  defendant  litigants.  (Miss.)  Yazoo  etc.  E.  E.  Co.  v. 
Wallace,  321. 

IS.  CONSTITUTIONAL  LAW— Liberty  of  Contract — Police  Power. 
The  liberty  to  contract  must  yield  to  any  of  the  acknowledged  pur- 
poses of  the  police  power.     (N.  C.)     State  v.  Herring,  461. 

14.  CONSTITUTIONAL  LAW — Possession  of  Bottles. — A  statute 
making  it  criminal  to  have  in  possession  for  sale  or  use  certain  marked 
bottles  or  other  vessels  without  the  written  consent  of  the  owner, 
and  providing  for  a  search-warrant  for  the  seizure  and  restoration  of 
such  bottles  and  vessels  to  the  owner,  is  invalid  and  unconstitutional 
as  special  and  class  legislation  for  the  protection  of  private  rights 
and  interests.     (Ohio)     State  v.  Schmuck,  527. 

15.  CONSTITUTIONAL  LAW— Delegation  of  Power.— When  the 
constitution  defines  the  circumstances  under  which  a  right  may  be 
exercised,  or  ^a  penalty  imposed,  the  specification  -is  an  implied  pro- 
hibition against  legislative  interference  to  add  to  the  condition,  or 
to  extend  the  penalty  to  other  cases.  (Tex.  Cr.)  Ex  parte  Massey, 
784. 

16.  CONSTITUTIONAL  LAW— Judicial  Legislation. — A  court  can- 
not, for  the  purpose  of  upholding  the  validity  of  a  statute,,  legislate 
into  it  provisos  or  exceptions  which  it  may  be  surmised  the  legislature 
intended  to  put  there,  but  did  not.  (Tex.  Cr.)  Ex  parte  Massey, 
784. 

17.  CONSTITUTIONAL  LAW — Time  of  Pajrment  of  Wages. — A 
statute  making  the  wages  earned  by  laborers  payable  whenever  the 
laborer  ceases  work,  whether  of  his  own  volition  or  because  he  is 
discharged  by  his  employer,  is  neither  opposed  to  sound  public  policy, 
nor  unconstitutional  as  a  deprivation  of  liberty  or  property  without 
due  process  of  law.  (Wash.)  Shortall  v.  Puget  Sound  Bridge  etc. 
Co.,  899. 

18.  PROPERTY — Title  to,  How  Lost. — With  the  exceptions  of 
property  taken  by  judicial  process  no  one  can  be  deprived  of  property 
to  which  he  has  the  legal  title,  without  his"  consent,  unless  he  has 
estopped  himself  to  assert  his  title.  (Mont.)  Eisenhauer  v.  Quinn, 
370. 

19.  FORFEITURE  OF  PROPERTY  RIGHTS  does  not  follow  a  con- 
viction for  crime,  though  the  punishment  is  death,  where  there  is  a 
constitutional  provision  in  force  declaring  that  no  conviction  shall 
work  a  corruption  of  blood  or  forfeiture  of  estate.  (HI.)  Collins 
V.  Metropolitan  Life  Ins.  Co.,  54. 

See  Carriers,  1,  2;  Game  Laws;  Gaming;  Indians;  Licenses;  Statutes. 

Note. 

Constitutional  Law,  contracts,  legislative  power  to  prevent  the  mak* 
ing  of,  904. 
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Constitutional  Law,  contraets,  power  to  malce,  when  subject  to  legis- 
slative  control,  907,  908. 

due  process  of  law,  what  amounts  to,  904,  905. 

employes,  power  of  the  legislature  to  provide  times  when  pay- 
ment of  must  be  made,  912-914. 

''liberty,"  meaning  of  the  word  as  employed  in  the  constitu- 
tion, 904. 

payment  of  employes,  power  to  provide  when  and  in  what  cur- 
rency  may  be  made,  908-911. 

wages,  payment  of,  validity  of  statutes  assuming  to  control,  905, 
900. 

CONTEMPT. 

1.  INJUNCTION,  Contempt  of  Court  in  Violating. — ^It  is  wholly 
immaterial  whether  a  decree  is  erroneous  or  not  in  a  proceeding  to 
punish  as  for  a  contempt  of  court  the  violation  of  an  injunction 
awarded  by  such  decree.     (HI.)     Barnes  v.  Chicago  Typo.  Union,  129. 

2.  APPEAL  AND  EBBOB — Injunction  not  Stayed  by  Appeal. — 
An  appeal  from  a  decree  awarding  an  injunction  does  not  suspend 
the  force  of  that  writ  or  stay  it  in  any  manner,  nor  does  it  dissolve 
the  injunction,  and  the  doing  of  the  forbidden  act  may  be  punished 
as  a  contempt,  notwithstanding  the  appeal.  (111.)  Barnes  v.  Chicago 
Typo.  Union,  129. 

3.  APPEAL  AND  EBBOB — What  Court  may  Punish  Contempt 
Committed  Pending  an  Appeal. — The  perfecting  of  an  appeal  from  a 
<lccree  or  order  awarding  an  injunction  does  not  deprive  the  court 
whence  it  issued  of  jurisdiction,  pending  the  appeal,  Jo  punish  any 
contempt  committed  in  violation  of  the  injunction.  (111.)  Barnes  v. 
Chicago  Typo.  Union,  129. 

4.  CONTEMPT  OF  COUBT. — The  Disobedience  of  an  Injunction 
Pending  an  Appeal  from  a  decree  awarding  it  is  not  a  contempt  of 
the  appellate  court,  but  of  the  court  which  granted  the  writ,  and 
that  court  may,  therefore,  proceed  to  inquire  whether  the  contempt 
has  been  committed,  and  if  so,  to  punish  the  guilty  parties.  (111.) 
Barnes  v.  Chicago  Typo.  Union,  129. 

5.  INJUNCTION,  Fine  Imposed  for  Violation  of,  to  Whom  Pro- 
ceeds of  Belong. — If  a  contempt  of  court  is  committed  by  the  vio- 
lation of  an  injunction,  and  a  fine  is  imposed  as  a  punishment,  the 
amount  of  such  fine  cannot  be  made  payable  by  the  court  to  the 
person  injured.  Therefore,  the  execution  cannot  issue  for  his  use. 
(111.)     Barnes  v.  Chicago  Typo.  Union,  129. 

6.  CONSTITUTIONAL  LAW— Jury  Trial  In  Contempt  Proceed- 
ings.— There  is  no  constitutional  right  to  a  trial  by  jury  in  contempt 
proceedings,  for  no  such  right  existed  at  the  common  law,  and  the 
constitution  merely  protects  the  right  to  a  jury  trial  as  it  existed 
"When  the  constitution  went  into  effect.  (Tex.)  Ex  parte  Allison, 
653. 

CONTINUANCE. 

1.  CBIMINAL  LAW — Continuance  of  Cause — Absence  of  Default 
of  Witness. — The  state  is  not  required,  because  of  the  absence  or  de- 
fault of  an  eye-witness,  to  continue  a  criminal  case,  when  it  can  be 
made  out  by  circumstantial  evidence.     (Tex.  Cr.)     Scott  v.  State,  717. 

2.  CBIMINAL  LAW — Continuance — ^Absence  of  Witnesses. — In  a 
prosecution  for  an  assault  to  commit  murder,  the  first  application  for 
a  continuance  of  the  case  on  the  ground  of  the  absence  of  disinter- 
ested witnesses  whose  testimony  is  material  and  would  corroborate 
that  of  the  accused  and  contradict  that  of  the  state,  should  be  granted, 
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-when  due  diligence  is  shown  in  attempting  to  procure  the  attendance 
of  such  witnesses.     (Tex.  Cr.)     Blackburn  v.  State,  743. 

3.  CEIMINAIi  IiAW — Continuance — Want  of  Diligence. — ^If  an 
application  made  for  the  continuance  of  a  criminal  case,  because  of 
the  absence  of  a  witness,  shows  no  diligence  in  attempting  to  procure 
his  attendance,  and  merely  states  conclusions  and  not  facts,  while  the 
record  shows  that  the  testimony  sought  from  such  witness  is  probably 
not  true,  the  application  for  the  continuance  is  properly  refused. 
(Tex.  Cr.)     Scott  v.  State,  717. 

4.  CEIMINAIi  LAW — Continuance — Absence  of  Witnesses, — An 
application  for  the  continuance  of  a  murder  case  on  the  ground  of  the 
absence  of  witnesses  which  fails  to  state  that  there  is  any  controversy 
about  the  facts  to  which  such  witnesses  would  testify  if  present,  or 
that  such  facts  are  material,  while  a  part  of  such  facts  are  conceded 
by  the  state,  is  properly  denied.     (Tex.  Cr.)     Jenkins  v.  State,  812. 

5.  CRIMINAL  LAW — Continuance — ^Alibi. — An  application  for  a 
continuance  of  a  burglary  case  to  show  an  alibi  by  an  absent  witness, 
not  directly  stating  that  such  witness  was  in  view  of  the  accused  all 
the  time  during  which  the  alleged  burglary  was  committed,  is  prop- 
erly denied,  especially  when  the  testimony  of  such  absent  witness 
would  probably  not  have  been  regarded  as  true,  or,  if  given,  would 
not  have  changed  the  result  of  the  case.  (Tex.  Cr.)  Hofiey  v.  State, 
810. 

6.  CRIMINAL  LAW — Continuance  of  Case — Absence  of  Witness. 
An  application  for  a  continuance  of  a  trial  for  a  crime  alleging  that 
the  accused  had  placed  a  subpoena  in  the  hands  of  the  sheriflE  a  day 
or  two  after  the  indictment  was  found,  which  was  returned  unserved, 
that  the  witness  resided  in  the  county,  but  was  temporarily  absent  and 
his  whereabouts  unknown  after  diligent  inquiry,  shows  sufficient  dili- 
gence and  the  continuance  should  be  granted,  when  the  testimony  of 
such  absent  witness  is  clearly  material,  though  partly  cumulative,  and 
the  application  for  such  continuance  is  the  first  one  made  in  the  case. 
(Tex.  Cr.)     Bobbins  v.  State,  694. 

Note. 

Continuance.    See  Trials. 


CONTRACTS. 
Fiiblus  Contracts. 

1.  PUBLIC  CONTRACTS— Validity— Duration— Public  Policy.— If 
a  board  of  county  commissioners  has  express  power  to  make  a  public 
printing  contract  at  any  time  during  its  term  of  office  for  a  term 
not  exceeding  the  limit  fixed  by  statute,  a  contract  of  that  character 
made  by  such  board  a  few  weeks  before  the  expiration  of  its  term  of 
office  and  upon  the  expiration  of  a  prior  contract  is  not  contrary  to 
public  policy,  and,  in  the  absence  of  fraud,  is  valid  and  binding  upon 
an  incoming  board  of  county  commissioners,  although  it  extends  far 
into  their  term  of  office.  (Mont.)  Picket  Pub.  Co.  v.  Board  of  County 
Commrs.,  352. 

2.  PUBLIC  CONTRACTS— rPower  of  Boards — Abuse  of. — Although 
the  power  conferred  by  statute  upon  a  board  of  county  commissioners 
to  let  contracts  for  public  printing  for  a  certain  term  may  be  abused 
in  a  given  instance,  that  of  itself  is  not  a  sufficient  reason  for  holding 
that  such  power  does  not  exist,  or  ought  not  to  be  exercised.  (Mont.) 
Picket  Pub.  Co.  t.  Board  of  County  Commrs.,  352. 
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Contract  to  Cliill  Bidding. 

3.  JUDICIAL  SALES— Contract  to  Prevent  Competition. — An 
agreement  by  a  prospective  purchaser  of  property  at  a  foreclosure 
Bale  to  sell  the  property  to  a  third  person,  in  the  event  that  the  pros- 
pective purchaser  becomes  an  actual  purchaser,  is  not  illegal,  unless 
intended  to  prevent  competition  and  effect  a  sacrifice  of  the  property 
to  be  sold.     (Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

4.  JUDICIAL  SALES  —  Contract  to  Stifle  Competition. — Any 
agreement  or  combination,  the  object  of  which  is  to  chill  a  judicial 
sale  and  stifle  competition,  is  illegal.  (Colo.)  Venner  v.  Denver 
Union  Water  Co.,  1036. 

5.  JUDICIAL  SALES — ^Agreement  to  Make  Purchase.— The  fact 
that  an  agreement  to  make  a  joint  purchase  at  a  forclosure'sale  may 
indirectly  operate  to  prevent  the  parties  thereto  from  bidding,  is  not 
enough  to  render  the  transaction  unlawful,  but,  to  have  that  effect,  it 
must  appear  that  the  object  of  the  agreement  was  to  avoid  competi- 
tion.    (Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

Inducing  Party  to  Violate  Contract. 

6.  CONTRACTS,  Kight  to  Induce  Party  to  Violate  cannot  be 
Justified  on  the  Ground  of  His  Desire  to  Compete. — If  a  corporation 
contracts  with  a  private  person  that  the  latter  act  as  exclusive  agent 
of  the  former  in  a  designated  territory,  a  third  person  is  not  justified 
in  inducing  the  corporation  to  break  its  contract  on  the  ground  that 
such  tliird  person  wishes,  and  has  a  right,  to  compete  in  the  original 
business.     (Mass.)     Beekman  v.  Marsters,  232. 

7.  CONTRACT  RIGHT,  Interference  with  Because  of  Self-in- 
terest and  not  from  a  Desire  to  Injure. — One  who  is  guilty  of  induc- 
ing a  party  to  a  contract  to  break  it  is  liable  to  be  enjoined  from 
further  proceeding  to  impair  the  benefit  of  such  contract,  though 
his  act  was  not  done  through  spite  or  a  desire  to  injure,  but  only  to 
advance  his  self-interest.     (Mass.)     Beekman  v.  Marsters,  232. 

See  Husband  and  Wife;  Injunction,  8. 
Note. 

Contracts,  "about,"  "more  or  less,"  and  words  of  similar  import, 
construing  and  applying,  555,  556. 

ambiguity  in,  parol  evidence  to  remove,  564. 

custom  or  usage,  evidence  of  to  affect  the  meaning  of  theatrical 
contracts,  549,  550. 

custom  or  usage,  evidence  of  to  affect  the  meaning  of  unambig- 
uous words,  552,  553. 

custom  or  usage,  evidence  of  to  aid  in  the  construction  of  con- 
tracts, 552. 

custom  or  usage,  evidence  of  to   affect   the  meaning  of  words, 
549. 

custom  or  usage,  evidence  of  to  contradict  the  terms  of  a  con- 
tract, 551. 

custom  or  usage,  evidence   of  to  put  new  terms  in  a  contract, 
552. 

custom  or  usage,  evidence    of,  when  inadmissible,  550-554. 

evidence,  parol,  miscellaneous  cases  applying  rules  respecting,  557- 
559. 

evidence,  parol,  of  the  meaning  of  the  words  "gross  ton,"  548. 

evidence,  parol,  of  usage  to  affect  the  meaning  of,  547. 

evidence,  parol,  to  vary  or  control,  general  rule  respecting,  546. 

evidence,  parol,  when  the  meaning  of  the  words  used  is  not  un- 
certain, 546,  547. 
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Contracts,  usage  is  impliedly  made  a  part  of,  547. 

usage  must  be  actually  or  prospectively  known  to  the  contracting 
parties,  547. 

CONVEYANCES. 

See  Deeds;  Vendor  and  Vendee. 

CORPORATIONS. 
In  General. 

1.  CORPORATIONS — Meetings — Quorum. — If  the  board  of  direc- 
tors of  a  corporation  consists  of  five  members,  and,  under  the  by-laws, 
four  constitute  a  quorum,  a  majority  of  the  quorum,  being  a  majority 
of  the  board,  can  legally  do  any  act  which  the  entire  board  would 
be  authorized  to  do.     (Colo.)     Gumaer  v.  Cripple  Creek  etc.  Co.,  1024. 

2.  CORPORATIONS  —  Meetings — Notice  to  Directors. — Directors 
of  a  corporation  are  bound  to  take  notice  of  its  regular  meetings. 
(Colo.)     Gumaer  v.  Cripple  Creek  etc.  Co.,  1024. 

3.  CORPORATIONS  —  Officers — Compensation  for  Outside  Ser- 
vices.— For  services  performed  by  a  president  of  a  corporation  clearly 
outside  of  his  duties  as  president  or  director,  and  in  the  nature  of  the 
duties  of  a  general  manager  or  superintendent,  a  recovery  may  be 
had  either  under  an  express  or  implied  contract.  (Colo.)  Gumaer  v. 
Cripple  Creek  etc.  Co.,  1024. 

4.  CORPORATIONS — Money  Advanced  by  President  for  Use  of 
Ratification. — If  money  is  advanced  by  the  president  of  a  corpora- 
tion for  its  use  and  benefit  and  with  notice  to  its  members,  and  a 
note  is  executed  by  such  president  and  the  secretary  of  the  corpora- 
tion to  the  president  evidencing  such  indebtedness,  the  board  of 
directors  of  the  corporation  has  power  to  ratify  the  execution  of  such 
note.     (Colo.)     Gumaer  v.  Cripple  Creek  etc.  Co.,  1024. 

5.  CORPORATIONS — Stockholders — Estoppel — A  holder  of  stock 
originally  issued  to  the  president  of  a  corporation  cannot  object  to 
the  action  of  the  corporation  in  reducing  the  price  to  be  paid  therefor. 
(Colo.)     Gumaer  v.  Cripple  Creek  etc.  Co.,  1024. 

6.  CORPORATIONS — Tort  of  Superintendent — Punitive  Damages. 
A  corporation  is  liable  in  punitive  damages  to  a  person  going  on  its 
property  to  entice  away  its  employes,  if  its  superintendent,  intrusted 
with  the  control  of  its  policy  and  methods  to  be  employed  to  prevent 
interference  with  its  employes,  participates  in  having  such  person 
thrown  into  a  reservoir  of  water.  (S.  C.)  Fields  v.  Lancaster  Cotton 
Mills,  593. 

Powers  of  Corporation. 

7.  CORPORATIONS. — The  General  Rule  in  Regard  to  the  Power 
of  corporations  is  that  they  may  exercise  those  powers  expressly  given 
and  such  others  as  are  necessary  to  carry  the  express  powers  into 
effect.     (111.)     People  v.  Illinois  Cent.  R.  R.  Co.,  181. 

8.  CORPORATIONS — Implied  Powers. — A  power  of  a  corporation 
which  the  law  will  regard  as  existing  by  implication  must  be  one  in 
a  sense  necessary — that  is,  needful,  suitable  and  proper  to  accomplish 
the  object  of  the  grant;  one  that  is  directly  and  immediately  appro- 
priate to  the  execution  of  the  specific  powers,  and  not  one  that  has 
but  a  slight,  indirect  or  remote  relation  to  the  specific  purposes  of 
the  corporation.     (111.)     People  v.  Illinois  Cent.  E.  E.  Co.,  181. 

9.  CORPORATIONS. — The  Implied  Powers  of  a  Corporation  axa 
Never  Allowed  to  Enlarge   Express   Powers,   so   as   to   warrant   the 
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corporation  in  devoting  its  capital  to  purposes  not  expressly  author- 
ized, or  to  engage  in  enterprises  not  directly,  but  only  remotely,  con- 
nected with  its  specific  corporate  purposes.  (111.)  People  v.  Illinois 
Cent,  E.  E.  Co.,  181. 

Liability  of  Directors  for  Debts. 

10.  CORPORATIONS — Directors,  Liability  of  for  Debts  does  not 
Extend  to  Torts. — A  statute  making  the  directors  of  a  corporation 
liable  in  specified  circumstances  for  "all  debts  and  contracts  made 
by  the  company"  does  not  extend  to  torts  committed  by  it.  Hence, 
they  are  not  liable  under  a  judgment  against  a  street  railway  for 
injuries  received  by  a  stranger  through  the  negligence  of  the  cor- 
poration or  its  employes.     (Mass.)     Savage  v.  Shaw,  272. 

11.  A  JUDGMENT  is  not  a  Debt  vrithin  the  meaning  of  a  statute 
making  directors  of  a  corporation  liable  for  "debts  and  contracts 
made  by  the  company,"  if  the  judgment  was  recovered  for  personal 
injuries  due  to  the  negligence  of  the  corporation  or  its  employes. 
(Mass.)     Savage  v.  Shaw,'  272. 

Stoclcholder's  Eight  to  Appeal. 

12.  CORPORATION— Stockholder,  Right  of  to  Sue  Out  Writ  of 
Error. — Stockholders  who  are  not  parties  to  a  suit  against  a  corpora- 
tion have  no  right  to  sue  out  a  writ  of  error  in  their  own  name,  nor 
have  they  the  right  to  sue  out  such  writ  in  the  name  of  the  cor- 
poration without  its  authority.  (111.)  White  Brass  Castings  Co.  v. 
Union  Metal  Mfg.  Co.,  63. 

13.  APPEAL  AND  ERROR — Dismissal  of  Appeal  Taken  in  the 
Name  of  a  Corporation  Without  Its  Authority. — If  stockholders  in  a 
corporation  prosecute  a  writ  of  error  from  a  judgment  against  it  with- 
out its  authority,  such  writ  will  be  dismissed  on  motion  of  the  cor- 
poration. (111.)  White  Brass  Castings  Co.  v.  Union  Metal  Mfg. 
Co.,  63. 

Foreign  Corporations — Actions. 

14.  CORPORATIONS,  FOREIGN — Appointment  of  Receiver  in  An- 
other State — Effect  on  Action. — If  an  action  has  been  brought  in  one 
state  against  a  foreign  corporation  doing  business  therein,  the  ap- 
pointment of  a  receiver  in  another  state  does  not  abate  such  action, 
nor  affect  it  in  any  manner.  (Colo.)  Venner  v.  Denver  Union  Water 
Co.,  1036. 

15.  CORPORATIONS,  FOREIGN— Actions  Against  Failure  to 
Make  Receiver  Party. — Although  a  receiver  for  a  foreign  corpora- 
tion appointed  in  one  state  is  not  made  a  party  to  an  action  brought 
against  the  corporation  in  another  state,  this  does  not  make  the  judg- 
ment rendered  against  the  corporation  in  the  latter  state  a  nullity. 
(Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

Foreign  Corporations — Service  of  Process. 

16.  CORPORATIONS,  FOREIGN— Service  of— Process  upon  Agent 
of. — A  constitutional  and  statutory  provision  requiting  foreign  cor- 
porations desiring  to  engage  in  business  within  the  state  to  appoint 
an  agent  therein  upon  whom  process  may  be  served  does  not  limit  the 
service  of  process  upon  such  designated  agent,  but  it  may  be  served 
upon  any  other  agent  contemplated  by  a  statute  providing  that  in  an 
action  against  a  foreign  corporation  "doing  business  within  the  state, 
the  summons  shall  be  served  by  delivering  a  copy  to  any  agent  of 
such  corporation  ....  found  in  the  county  in  which  such  action  is 
brought.     (Colo.)     Venner  v.  Denver  Union  Water  Co.,   1036. 
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17.  COEPOEATIONS,  FOREIGN — Service  of  Process  upon  Agent 
of. — Under  a  statute  providing  that  service  of  process  can  be  made 
upon  any  agent  of  a  foreign  corporation,  such  service  made  upon  the 
president  or  vice-president,  the  return  so  stating,  is  sufficient,  al- 
though it  does  not  state  that  service  was  made  upon  either  in  the 
capacity  of  agent.     (Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

18.  CORPORATIONS — Resignation  of  Officer— Service  of  Pro- 
cess.— If  an  officer  of  a  corporation  tenders  his  resignation,  but  it  is 
never  acted  upon,  and  he  continues  in  the  control  of  the  affairs  of  the 
corporation,  to  act  as  a  director,  to  be  recognized  as  such,  and  attends 
meetings  of  the  board  of  directors,  and  a  person  brings  an  action 
against  the  corporation,  serving  process  upon  such  officer  without 
notice  or  knowledge  of  his  resignation,  the  corporation  ii  estopped' 
to  claim  that  he  resigned  prior  to  the  service  of  process  upon  him, 
by  merely  tendering  his  resignation.  (Colo.)  Venner  v.  Denver 
Union  Water  Co.,  1036. 

19.  CORPORATIONS — Resignation  of  Officer — Service  of  Process. 
If  an  officer  of  a  corporation  tenders  his  resignation,  which  is  not 
acted  upon,  and  it  has  power  to  terminate  his  relations  with  it  as  an 
official  at  any  time  by  electing  his  successor,  he  must  be  treated  in 
actions  against  the  corporation,  in  bo  far  as  the  service  of  process  is 
concerned,  as  its  duly  constituted  agent.  (Colo.)  Venner  v.  Denver 
Union  Water  Co.,  1036. 

20.  CORPORATIONS — Officer  Appointed  Receiver — Service  of 
Process. — Although  an  officer  of  a  corporation  is  appointed  its  re- 
ceiver, this  does  not  oust  him  as  such  officer,  and  in  an  action  against 
the  corporation  service  of  process  can  be  had  upon  him  subsequently 
to  such  appointment.  (Colo.)  Venner  v.  Denver  Union  Water  Co., 
1036. 

21.  CORPORATIONS — Service  of  Process— Officer  Temporarily  in 
State. — In  an  action  against  a  foreign  corporation  doing  business  within 
the  state  while  in  the  hands  of  a  receiver,  service  of  process  is  sufficient, 
when  made  upon  an  officer  of  the  corporation,  residing  in  another  state, 
but  temporarily  within  the  state  at  the  time  of  service,  on  business  not 
connected  with  the  corporation,  (Colo.)  Venner  v.  Denver  Union 
Water  Co.,  1036. 

See  Bills  and  Notes. 

Note, 

Corporations,  scire  facias  to  dissolve,  or  to  forfeit  the  charters  of,  78.^ 

COURTS. 

Jurisdiction. 

1.  COURTS — Jttrlsdiction  as  Determined  by  Amount  In  Contro- 
versy.— Although  the  amount  claimed  in  a  petition  may  be  sufficient 
to  give  the  court  jurisdiction,  yet  if  the  facts  alleged  are  such  as  to 
show  no  cause  of  action  as  to  such  part  of  the  sum  sued  for  as  to  reduce 
it  below  the  amount  for  which  the  court  has  jurisdiction,  the  suit 
should  be  dismissed.     (Tex.)     Carswell  v.  Habberzettle,  597. 

Amendment    of   Becords. 

2.  COURTS — Amendment  of  Record  After  Term. — The  fact  that 
a  particular  order  has  been  made  by  the  court  at  a  previous  term, 
if  it  is  not  of  record,  can  be  shown  only  by  the  production  of  some 
note  or  memorandum  from  the  records  or  quasi  records  of  the  court, 
or  by  the  judge's  minutes,  or  some  entry  in  some  book  required  to 
b«  kept  by  law,  or  in  the  papers  on  file  in  the  cause.    It  cannot  be 
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determined  from  the  memory  of  witnesses  or  by  the  recollection  of 
the  judge  himself.     (111.)     Wesley  Hospital  v.  Strong,  163. 

3.  COURTS — Amendment  of  Record  After  Term. — A  note  or  mem- 
orandum which  will  authorize  the  amendment  of  the  record  made  at 
a  previous  term  must  be  a  note  or  memorandum  made  during  that 
term;  it  cannot  consist  of  recitals  in  an  appeal  bond  and  bill  of  ex- 
ceptions filed  at  a  subsequent  term.  (111.)  Wesley  Hospital  v. 
Strong,  163. 

4.  COURTS — Amendment  of  Record  After  Term. — A  note  or  mem- 
orandum which  will  authorize  the  amendment  of  a  record  after  the 
term  must  be  one  made  by  the  judge  or  pursuant  to  a  requirement 
of  his  or  of  the  law.  A  private  memorandum  made  by  one  of  the 
attorneys,  for  his  personal  use,  does  not  satisfy  the  requirements  of 
the  law  in  this  respect.     (111.)     Wesley  Hospital  v.  Strong,  163. 

5.  COURTS — Amendment  of  Record  Accomplished  Indirectly. — 
When  a  court  of  equity  denies  the  specific  prayer  of  a  bill  to  have 
the  record  of  an  action  at  law  amended  to  show  the  entry  of  orders 
for  an  appeal,  it  has  no  authority  to  perpetually  enjoin  the  proceed- 
ings in  the  former  action  unless  the  successful  party  therein  stipu- 
lates for  a  vacation  of  the  judgment  and  for  the  entry  of  another 
for  a  like  amount,  with  proper  orders  for  an  appeal,  for  this  would 
be  accomplishing  indirectly  what  could  not  be  done  directly.  (111.) 
Wesley  Hospital  v.  Strong,  163. 

See  Constitutional  Law,  12-20. 

COVENANTS, 

1.  COVENANTS — Penalty  for  Nonpayment  of  Taxes. — The  pen- 
alties and  costs  which  accrue  upon  the  failure  of  a  grantor  to  pay 
taxes  are  within  his  covenant  against  encumbrances.  (Tex.)  Cars- 
well  v.  Habberzettle,  597. 

2.  BREACH  OF  COVENANT — Necessity  of  Eviction. — To  main- 
tain an  action  for  breach  of  a  covenant  of  warrant,  an  eviction  is 
always  necessary.  Generally  the  eviction  must  be  actual,  but  a  con- 
structive one  is  sometimes  sufficient.     (Va.)     Morgan  v.  Haley,  846. 

3.  BREACH  OF  COVENANT — Constructive  Evlctiom. — A  cov- 
enantee may  maintain  an  action  for  breach  of  covenant  of  warranty 
where  he  has  been  compelled  to  purchase  the  paramount  title  as 
established  by  a  decree  of  court  and  ordered  sold  at  public  auction. 
(Va.)     Morgan  v.  Haley,  846, 

4.  BREACH  OF  COVENANT— Notice  to  Covenantor  of  Suit 
Against  Covenantee, — In  order  that  a  suit  against  a  covenantee  to 
recover  the  land  by  paramount  title  shall  be  conclusive  against  the 
covenantor,  when  sued  upon  his  warranty,  there  must  not  only  be  a 
distinct  and  unequivocal  notice  of  the  suit  given  to  the  covenantor, 
but  he  must  also  be  requested  to  appear  and  defend  it.  (Va.)  Mor- 
gan v.  Haley,  846. 

5.  BREACH  OF  COVENANT,— Counsel  Fees  cannot  be  Recov- 
ered as  part  of  the  damages  for  breach  of  a  covenant  of  warranty, 
(Va.)     Morgan  v.  Haley,  846. 

Note, 

Covenants.    See  Warranty  of  Titles 
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CEI]y[INAL   LAW. 

Jurisdiction — Government  Beservations. 

1.  CRIMINAL  LAW — Jurisdiction — Government  Reservations. — 
The  United  States  has  sovereign  authority  over  land  purchased  by  it 
from  the  state,  to  the  extent  that  all  offenses  committed  within  the 
boundaries  of  the  land  conveyed  must  be  tried  in  the  national  and  not 
in  the  state  courts,  and  it  makes  no  difference  that  the  exact 
boundaries  of  such  land  are  not  inclosed.  (Tex.  Cr.)  Baker  v. 
State,  703. 

2.  CRIMINAL  LAW — Jurisdiction — Government  Reservations — 
Streets. — If  the  United  States,  after  purchasing  land  from  the  state 
and  putting  it  to  government  purposes,  has  opened  streets  acros^s  such 
land  for  its  own  use,  and  has  even  permitted  the  public  to  travel  such 
streets,  the  authority  of  the  United  States  is  not  thereby  relinquished, 
nor  the  exclusive  jurisdiction  of  the  national  courts  affected,  as  to 
right  to  try  for  crimes  committed  within  the  boundaries  of  such  lands 
including  such  streets.     (Tex.  Cr.)     Baker  v.  State,  703. 

3.  CRIMINAL  LAW  —  Conflict  of  Jurisdiction  —  Government 
Reservations. — On  a  trial  in  a  state  court  the  defense  is  entitled  to 
show,  by  actual  metes  and  bounds,  that  the  alleged  crime  was  com- 
mitted within  the  boundaries  of  land  conveyed  by  the  state  to  the 
United  States  and  used  by  the  latter  for  government  purposes,  for  the 
purpose  of  showing  that  the  national  courts  have  exclusive  jurisdiction 
to  try  for  such  alleged  offense.     (Tex.  Cr.)     Baker  v.  State,  703. 

Degree  of  Crime. 

4.  CRIMINAL  LAW — ^Degree  of  Crime — Determination  by  Court. 
-A  provision  of  a  statute  that  upon  a  plea  of  guilty  of  a  crime  dis- 
tinguished into  degrees,  the  court  must,  before  passing  sentence,  de- 
termine the  degree,  relates  only  to  cases  where  a  plea  of  guilty  is  en- 
tered.    (Mont.)     State  v.  Mish,  343. 

5.  CRIMINAL  LAW — Degrees  of  Crime. — Neither  court  nor  jury 
can  fix  any  degree  of  a  crime  which  has  not  been  distinguished  into 
degrees.     (Mont.)     State  v.  Mish,  343. 

Proof  of  Veruue. 

6.  CRIMINAL  LAW — Proof  of  Venue. — The  venue  in  a  criminal 

case  need  not  be  proved  in  express  terms  when  it  clearly  appears 
from  all  the  evidence  that  the  criminal  transaction  ocourred  in  the 
state  and  county  as  alleged  in  the  indictment.  (Ohio)  State  v, 
Dickerson,  479. 

Constitutionai  Questions. 

7.  CRIMINAL  LAW — Cruel  Punishment — Bread  and  Water  Diet. 
A  statute  providing  that,  upon  conviction  for  abandoning  his  wife, 
a  man  shall  be  punished  by  not  exceeding  one  year's  imprisonment 
in  the  state  prison,  or  in  the  county  jail  not  more  than  six  months 
nor  less  than  fifteen  days,  ten  days  of  which  imprisonment  in  the 
county  jail  may,  in  the  discretion  of  the  court,  be  upon  a  diet  of 
bread  and  water  only,  is  not  unconstitutional  as  inflicting  cruel  and 
unusual  punishment.     (Wis.)     Spencer  v.  State,  989. 

8.  CONSTITUTIONAL  LAW— Twice  In  Jeopardy.— A  Statute 
Authorizing  an  Injunction  against  the  use  of  premises  for  gaming  is 
not  unconstitutional  in  that  one  who  violates  the  injunction  may  bo 
punished  for  contempt  and  also  prosecuted  for  a  violation  of  the  crim- 
inal laws,  for  the  offense  is  not  the  same  in  both  cases.     In  the  first 
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case,  he  is  punished  for  a  violation  of  the  court's  order;  in  the 
second,  for  an  offense  "against  the  peace  and  dignity  of  the  state." 
(Tex.)     Ex  parte  Allison,  653. 

Accomplices. 

9.  CRIMINAL  LAW — ^Accomplices. — ^Mere  concealment  of  a  crime 
does  not  make  one  an  accomplice.  (Tex.  Cr.)  Jenkins  v.  State, 
812. 

10.  CRIMINAL  LAW — Accomplice — Consent  to  Crime. — If  the 
prosecuting  witness  in  the  trial  of  theft  of  cattle  had  the  consent  of 
the  owner  thereof  to  join  in  the  theft,  this  constituted  him  merely 
a  detective,  and  not  an  accomplice.  (Tex.  Cr.)  Sanchez  v.  State, 
772. 

Bemoval  of  Fences. 

11.  CRIMINAL  LAW— Unlawful  Removal  of  Fence— Notice.— In  a 
prosecution  for  unlawfully  removing  a  dividing  fence  without  the 
required  six  months'  previous  notice,  the  state  must  prove  that  such 
notice  was  not  given  by  the  accused  before  the  fence  was  removed. 
(Tex.  Cr.)     Bailey  v.  State,  740. 

12.  CRIMINAL  LAW — ^Unlawful  Removal  of  Fence — Cotenancy. — 
If,  in  a  prosecution  for  unlawfully  removing  a  dividing  fence,  the 
evidence  shows  that  the  accused  had  the  consent  of  a  cotenant  of  the 
prosecutor  to  remove  such  fence,  or  believed  that  he  had,  he  is  not 
guilty.     (Tex.  Cr.)     Bailey  v.  State,  740. 

13.  CRIMINAL  LAW — ^Unlawful  Removal  of  Fence — Cotenancy. — 
If,  in  a  prosecution  for  unlawfully  removing  a  dividing  fence,  the 
evidence  shows  that  the  son  of  the  prosecutor  represented  himself  to 
be  authorized  to  act  for  him  and  to  be  his  cotenant,  and  authorized 
the  accused  to  remove  such  fence,  and  that  the  latter  believed  in  and 
acted  upon  such  representation  and  authorization,  he  is  not  guilty. 
(Tex.  Cr.)     Bailey  v.  State,  740. 

14.  CRIMINAL  LAW — Unlawful  Removal  of  Fence — Cotenancy. — 
If  one  obtains  the  consent  of  any  of  the  cotenants  or  joint  owners  of 
land  to  remove  a  dividing  fence  therefrom,  he  is  not  guilty  of  unlaw- 
fully removing  it.     (Tex,  Cr.)     Bailey  v.  State,  740. 

Nonsupport  of  Wife. 

15.  CRIMINAL  LAW— Nonsupport  of  Wife.— If  a  husband  knows 

that  his  wife 's  funds  are  entirely  inadequate  to  provide  for  her 
wants,  and  that  she  has  applied  for  aid  to  the  town  as  a  pauper,  and 
if  he  has  refused  to  provide  for  her  when  requested,  it  is  proper  to 
refuse  an  instruction  that  if  he  has  never  been  informed  that  her 
means  were  exhausted,  his  refusal  to  render  her  support  was  not 
unreasonable,  and  that  he  should  be  found  not  guilty  of  abandoning 
and  neglecting  to  support  her.     (Wis.)     Spencer  v.  State,  989. 

16.  CRIMINAL  LAW— Nonsupport  of  Wife.— If  husband  and  wife 
live  separately  by  consent,  and  she  becomes  destitute  to  his  knowl- 
edge, and  thereafter  he,  though  of  sufficient  ability,  refuses  to,  pro- 
vide for  her  or  go  near  her,  or  make  any  arrangements  for  her  sup- 
port in  any  way,  he  has  just  as  effectively  abandoned  her  as  though 
he  had  departed  from  the  state  leaving  her  destitute.  (Wis.) 
Spencer  v.  State,  989. 

Evidence. 

17.  CRIMINAL  LAW — Confession  as  Evidence. — A  warning  to  an 
accused  under  arrest,  that  any  statement  he  made  might  be  used  in 
evidence  either  for  or  against  him  is  not  a  sufficient  predicate  to  ad- 


Index.  1123 

mit  his  written  confession  in  evidence.     (Tex.  Cr.)     Adams  v.  State, 
733. 

18.  CRIMINAL  TBIALS — Evidence — Family  Bi"ble. — If,  on  a  trial 
for  rape,  there  is  no  issue  as  to  the  age  of  the  prosecutrix  and  it  is 
shown  that  she  was  under  the  age  of  consent,  the  action  of  the  court 
in  admitting  in- evidence  the  record  in  an  unidentified  family  Bible  to 
show  the  age  of  the  prosecutrix,  is  not  reversible  error  provided  the 
jury  is  instructed  to  disregard  such  record  as  evidence.  (Tex.  Cr.) 
Eobbins  v.  State,  694. 

19.  CBIMINAL  LAW — Evidence. — The  state  cannot  give  evidence 
in  chief  to  prove  other  crimes  committed  by  the  accused  in  support 
of  the  charge  in  the  indictment,  nor  as  reflecting  on  the  character 
of  the  accused.     (Ohio)     State  v.  Dickerson,  479. 

20.  CEIMINAL  LAW— Evidence — Trailing  of  Bloodhounds. — To 
render  competent  evidence  of  the  acts  and  conduct  of  a  bloodhound 
in  following  the  tracks  of  one  accused  of  crime,  a  proper  preliminary 
foundation  must  be  laid.  To  establish  such  foundation  it  must  be 
shown  that  the  particular  dog  used  was  trained  and  tested  in  track- 
ing human  beings,  and  by  experience  had  been  found  reliable  in  such 
cases,  and  that  such  dog,  so  trained,  was  laid  on  the  trail  of  accused, 
whether  it  was  visible  or  invisible,  at  a  point  where  the  circumstances 
tended  clearly  to  show  that  the  guilty  party  had  been  or  upon  a 
track  which  the  circumstances  indicated  to  have  been  made  by  him. 
This  foundation  may  be  strengthened  by  proof  of  pedigree,  purity  of 
blood,  or  the  exalted  standing  of  the  dog  in  the  performance  of  such 
peculiar  work.     (Ohio)     State  v.  Dickerson,  479. 

Testimony  Given  at  Preliminary  Examination, 

21.  CRIMINAL  LAW — ^Admission  of  Testimony  Given  at  Prelim- 
inary Examination. — Where  a  witness  who  testified  at  the  prelim- 
inary examination  of  a  person  accused  of  crime  thereafter  becomes 
permanently  incapacitated,  mentally  or  physically,  his  testimony  given 
at  the  examination  is  admissible  against  the  accused  on  the  trial. 
(Wis.)     Spencer  v.  State,  989. 

22.  CRIMINAL  LAW — Admission  of  Testimony  Given  at  Prelim- 
inary Examination. — The  examining  magistrate,  who  testifies  that  he 
took  down  and  incorporated  in  his  return  the  testimony  of  a  wit- 
ness who  has  since  become  permanently  incapacitated  mentally  or 
physically,  may  state  at  the  trial  of  the  accused  what  the  testimony 
was,  using  the  return  to  refresh  his  memory.  (Wis.)  Spencer  v. 
State,  989. 

Accused  as  Witness — Failure  to  Testify. 

23.  CRIMINAL  TRIAL — Instruction  Concerning  the  Effect  of  the 
Testimony  of  the  Accused. — It  is  not  proper,  on  the  trial  of  a  crim- 
inal prosecution  in  which  the  defendant  has  testified  as  a  witness 
in  his  own  behalf,  to  instruct  the  jury  to  take  into  consideration 
the  interest  of  any  witness  in  the  result  of  the  trial,  if  he  is  the 
only  witness  to  whose  testimony  such  instruction  can  be  applicable. 
(Miss.)     Smith  v.  State,  313. 

24.  CRIMINAL  TRIAL — Questioning  the  Accused  as  to  Whether 
He  had  Testified  at  the  Prior  Trial. — It  is  error  to  permit  the  de- 
fendant to  be  questioned,  on  his  cross-examination  as  a  witness,  as  to 
whether  he  had  testified  at  his  former  trial,  because  it  is  equivalent 
to  a  comment  on  his  failure  to  appear  as  a  witness  at  such  former 
trial.     (Miss.)     Smith  v.  State,  813. 
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25.  CBIMINAIi  LAW — Conunent  on  Failure  of  Accosed  to  Testify. 

If,  in  a  prosecution  for  seduction,  the  prosecuting  attorney  in  his 
argument  makes  the  statement  that  "when  the  baby  was  only  three 
days  old,  defendant  goes  to  the  house  where  prosecutrix  was  in  bed, 
he  saw  the  baby,  and  said  to  Mrs.  Keese,  it  was  his  baby  and  he 
wanted  it;  and  now  gentlemen  who  has  denied  itt"  such  statement  is 
an  allusion  to  the  failure  of  the  defendant  to  testify,  and  constitutes 
reversible  error.     (Tex.  Cr.)     Barnard  v.  State,  736. 

Trial  in  General. 

26.  EVIDENCE  to  Impair  the  Effect  of  the  Reception  In  Evidence 
of  an  Aflldavit  Made  to  Procure  the  Continuance  of  a  Criminal  Trial. — 
If,  to  Prevent  the  Continuance  of  a  Criminal  Trial,  the  prosecution 
agrees  that  the  affidavit  presented  for  such  continuance  may  be  read 
as  evidence  of  what  would  be  sworn  to  by  the  absent  witness,  to 
have  the  same  effect  as  if  he  were  present  testifying  at  the  trial, 
it  is  error  to  permit  the  prosecution  to  prove  in  rebuttal  that  on 
the  previous  trial  such  witness  had  not  been  introduced  by  the 
defendant.     (Miss.)     Smith  v.  State,  313. 

27.  CBIMINAIi  LAW — Trial — Instructions. — An  instruction  which 
resolves  the  presumption  of  innocence  and  reasonable  doubt  of  guilt 
against  the  accused,  and  requires  of  him  to  prove,  not  only  his  in- 
nocence, but  overcome  all  reasonable  doubt  thereof,  is  erroneous,  and 
cause  of  reversal.     (Tex.  Cr.)     Bird  v.  State,  803. 

28.  CRIMINAL  TRIALS — Instructions — Extraneous  Crimes. — If, 
on  the  trial  of  an  accused  for  rape  the  evidence  shows  that  he  had 
previously  been  charged  with  theft,  but  that  such  charge  had  been 
dismissed,  a  charge  of  the  court  to  the  jury  that  "certain  testimony 
has  been  admitted  before  you  tending  to  show  that  defendant  has  been 
charged  with  and  convicted  of  other  crimes  than  the  one  for  which 
he  is  on  trial.  You  may  consider  this  testimony  on  the  issue  of  the 
credibility  of  the  defendant  as  a  witness,  and  for  no  other  purpose," 
is  erroneous  in  not  limiting  the  effect  of  the  evidence  concerning  such 
charge  of  theft.     (Tex.  Cr.)     Bobbins  v.  State,  694. 

Misconduct  of  Jury. 

29.  CRIMINAL  TRIALS  —Misconduct  of  Jury.— If  the  jury,  after 
retirement  to  consider  their  verdict  on  a  trial  for  rape  listen  to  the 
statement  of  one  of  the  jurymen,  relating  to  a  charge  against  the  ac- 
cused of  a  previous  theft,  in  addition  to  and  outside  the  evidence  that 
such  charge  had  been  preferred  and  then  dismissed,  this  is  such  mis- 
conduct on  the  part  of  the  jury  as  to  require  the  granting  of  a  new 
trial  if  the  defendant  is  found  guilty.  (Tex.  Cr.)  Bobbins  v.  State, 
694. 

30.  CRIMINAL  LAW— Misconduct  of  Jury. — The  mere  mention 
by  a  juryman  in  the  jury-room  of  the  defendant's  failure  to  testify, 
when  this  was  immediately  rebuked  by  another  juryman  with  the 
statement  that  such  matter  was  not  to  be  considered,  does  not 
afford  cause  for  reversal.     (Tex.  Cr.)     Jenkins  v.  State,  812. 

Miscondiici  of  Counsel. 

31.  CRIMINAL  TRIALS — Misconduct  of  Counsel  in  Argument. — 
On  a  trial  of  a  criminal  case  it  is  not  competent  nor  permissible  for 
the  prosecuting  attorney  to  attempt  to  evade  the  law  by  getting  before 
the  jury  in  the  course  of  his  argument  other  and.  distinct  transactions 
or  crimes  committed  by  the  accused,  nor  can  such  counsel  be  permitted 
to  go  outside  the  record  and  bring  in  matters  not  in  evidence  before 
the  jury.     Such  conduct  is  prejudicial  and  injurious  to  the  accused, 
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although   the   court   instructs    the   jury   to   disregard    such   argument. 
(Tex.  Cr.)     Eobbins  v.  State,  694. 

32.  CEIMINAIi  LAW — Misconduct  of  Counsel  In  Argument. — If, 
from  the  nature  of  the  case,  the  argument  used,  whether  it  be  a  fact 
stated  pertaining  to  the  case  itself,  or  the  injection  of  some  illustration 
or  inflammatory  statement,  obviously  calculated  to  prove  hurtful  in 
the  case  to  the  accused,  the  appellate  court  will  reverse  a  judgment 
of  conviction,  although  no  written  charge  was  asked  on  the  subject, 
and  no  exception  taken  to  the  refusal  of  the  court  to  give  it.  (Tex. 
Cr.)     Jenkins  v.  State,  812. 

33.  CEIMINAIi  LAW — Misconduct  of  Counsel  In  Argument.— If, 
on  a  murder  trial,  a  witness  for  the  state  testifies  that  he  recognized  the 
accused  as  the  one  who  fired  the  shot,  by  the  flash  of  his  gun,  the  evi- 
dence, aside  from  this,  being  purely  circumstantial,  a  statement  by 
a  prosecuting  attorney  in  his  argument  to  the  jury,  telling  of  a 
similar  case  happening  in  the  locality,  and  giving  the  details  thereof, 
in  which  a  person  accused  of  murder  was  identified  in  the  same  way, 
was  convicted,  and  afterward  confessed  the  crime,  is  prejudicial  to  the 
accused,  and  ground  for  reversal.     (Tex.  Cr.)     Jenkins    v.  State,  812. 

Absence  of  Jiidge. 

34.  CRIMINAL  LAW — ^Absence  of  Judge  at  Trial. — If  the  judge  is 
absent  from  the  courtroom  and  out  of  sight  and  hearing  of  the  jury 
during  an  important  part  of  the  trial  of  a  criminal  case,  this  is  a 
ground  for  setting  aside  a  verdict  of  conviction.  (Tex.  Cr.)  Carney 
y.  State,  715. 

35.  CRIMINAL  LAW — ^Absence  of  Judge  at  Trial. — ^The  mere 
momentary  absence  of  the  judge  from  tlie  courtroom  during  a  trial  for 
a  crime  without  proof  that  he  lost  control  of  the  proceedings,  or  that 
anything  occurred  during  his  absence  which  could  militate  against  the 
rights  of  the  accused,  is  not  ground  for  setting  aside  a  verdict  of  con- 
viction.    (Tex.  Cr.)     Scott  v.  State,  717. 

See  Continuance;  Pardon. 

CRUEL  PUNISHMENT. 

See  Criminal  Law,  7. 
Note. 
Custom  or  Usage,  evidence  of  to  affect  the  meaning  of  words  in  a 


contract,  549. 


DAMAGES. 


1.  DAMAGES,  Action  for,  When  Sustainable. — ^To  create  a  lia- 
bility in  damages  against  the  defendant,  there  must  not  only  be  a 
wrong  inflicted  by  him,  but  damage  to  the  plaintiff  directly  result- 
ing therefrom.     (Mass.)     Lewis  v.  Corbin,  261. 

2.  DAMAGES  for  the  Destruction  of  Property  Having  No  Market 
Value. — If  one  is  liable  for  the  loss  or  destruction  of  personal  prop- 
erty which  has  no  market  value,  his  liability  is  not  restricted  to 
nominal  damages.  In  such  case  the  rule  of  damages  seems  to  be  its 
full  value  to  the  owner,  and  in  ascertaining  such  value  inquiry 
may  be  made  into  the  constituent  elements  of  the  cost  to  him  in 
producing  it.      (Miss.)     Austin  v.  Millspaugh,   315. 

3.  DAMAGES. — Punitive  damages  may  be  awarded  in  an  action 
of  tort,  although  no  actual  damages  are  shown.  (S.  C.)  Fields  T. 
Lancaster  Cotton  Mills,  593. 
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DEEDS. 

1.  DEEDS — Grantor  not  Named  in  Body  of  Instrument. — The  sign- 
ing of  a  deed  by  one  who  is  not  mentioned  nor  described  in  the  body 
of  the  instrument  as  a  grantor  is  of  no  effect  at  law  to  convey  his  es- 
tate in  the  land  described  therein.  (N,  J.  L.)  Jason  v.  Johnson, 
402. 

2.  DEEDS — Conveyance  of  After-acquired  Title. — A  grant  deed 
of  part  of  a  lode  mining  claim  conveys  an  after-acquired  title  of  the 
grantor  to  such  portion  of  a  placer  claim  as  is  within  the  exterior 
boundary  of  such  lode  claim  as  conveyed.  (Mont.)  Collins  v.  Mc- 
Kay, 334. 

3.  DEEDS — Description, — If  land  intended  to  be  conveyed  by  a 
grant  deed  to  a  portion  of  a  mining  claim  can  be  identified,  it  is  im- 
material by  what  name  the  grantor  describes  the  property  in  the 
deed.     (Mont.)     Collins  v.  McKay,  334. 

4.  DEEDS — ^Description. — As  between  the  parties  to  a  grant  deed 
of  a  portion  of  a  lode  mining  claim  described  in  the  deed  by  name, 
it  Is  immaterial  whether  the  lode  location  was  valid  as  against  others 
or  not.     (Mont.)     Collins  v.  McKay,  334. 

5.  DEEDS — Monuments,  Parol  Evidence  to  Show. — ^If  monuments 
or  marks  called  for  in  a  deed  or  grant  are  lost  or  otherwise  uncertain, 
their  location  may  be  proved  by  parol  evidence.  (Mont.)  Collins 
v.  McKay,  334. 

6.  CONVEYANCE,  Manual  Delivery  of.  When  Unnecessary. — 
The  manual  delivery  of  a  conveyance  is  not  required  to  work  a  trans- 
fer thereby  when  the  acts  of  the  grantee  show  an  acceptance,  and 
the  purpose  of  the  grantor  was  to  treat  the  instrument  as  delivered. 
(Mass.)     Atkins  v.  Atkins,  221. 

7.  DEED — PresTimption  of  Delivery  to  Infant. — ^In  deeds  for  the 
benefit  of  infants  the  presumption  is  in  favor  of  their  delivery.  The 
delivery  may  be  shown  by  facts  and  circumstances  indicating  an 
intention  on  the  part  of  the  grantor  to  part  with  his  title  and  vest 
it  in  the  grantee;  and  the  act  of  recording  alone  is  prima  facie  evi- 
dence  of   delivery.     (111.)     Blankenship   v.   Hall,   149. 

See  Aliens;    Husband  and  Wife,  7;    Principal  and  Agent,  8. 

Note. 

Definition  of  scire  facias,  70,  71. 

DEPOTS. 

See  Carriers,  20,  21;    Eailroads,  14-19. 

DESCENT  AND  DISTRIBUTION. 

DESCENT  AND  DISTRIBUTION  of  Property  of  Person  Ex- 
ecuted for  Crime. — The  property  of  one  who  has  been  executed  for 
crime  is  subject  to  the  same  law  of  descent  and  devise  as  property 
generally.     (HI.)     Collins  v.  Metropolitan  Life  Ins.  Co.,  54. 
See  Aliens,  6. 

DEVISES. 
See  WillBi 
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DISOEDEELY  HOUSE. 

1.  DISORDERLY  HOUSE.— Private  Clubs  to  which  members  only 
are  admitted  cannot  be  said  to  be  disorderly  houses,  although  liquors 
are  sold  there  in  violation  of  a  municipal  ordinance.  (Colo.)  Moss- 
man  V.  City  of  Fort   Collins,   1060. 

2.  DISORDERLY  HOUSE— Definition. — To  constitute  a  disorderly 
house  it  must  be  a  place  of  public  resort,  or  a  place  frequented  by  the 
public,  kept  or  maintained  so  as  to  disturb  or  annoy  the  public,  the 
neighborhood,  or  passers-by;  or  a  place  where  illegal  or  immoral  prac- 
tices are  habitually  carried  on,  to  the  corruption  of  the  public  health, 
morals  or  safety;  or  a  place  resorted  to  by  idle,  dissolute,  vicious  or 
disorderly  persons  for  the  purpose  of  concocting  depredations  on  bo- 
xjiet^^    (Colo.)     Mossman  v.   City  of  Fort  Collins,  1060. 

DOCEED-TAILED  HORSES. 

See  Commerce. 

DOGS. 

See  Criminal  Law,  20. 

DOWER. 
See  Husband  and  Wife,  5-7;  Vendor  and  Vendee,. 3. 

DRUMMERS. 
See  Carriers,  2. 

DYING    DECLARATIONS. 

See   Homicide,    11,    12. 

EASEMENTS. 

1.  IMPLIED  EASEMENT — Seyerance  of  Premises.— Where  the 
owner  of  two  heritages,  or  of  one  heritage  consisting  of  several  parts, 
has  arranged  and  adopted  these  so  that  one  derives  a  benefit  or  advan- 
tage from  the  other  of  a  continuous  and  obvious  character,  and  he 
sells  one  of  them  without  making  mention  of  those  incidental  advan- 
tages or  burdens  of  one  in  respect  to  the  other,  there  is,  in  the  silence 
of  the  parties,  an  implied  understanding  and  agreement  that  these 
advantages  and  burdens,  respectively,  shall  continue  as  before  the 
separation  of  the  title.     (111.)     Powers  v.  Heffernan,  199. 

2.  IMPLIED  EASEMENT — Severance  of  Premises— Rule  of  Ne- 
cessity.— Where  the  owner  of  property  has  arranged  the  premises 
so  that  a  part  thereof  is  burdened  with  a  use  in  favor  of  the  other 
part,  and  then  conveyed  the  servient  part,  there  is  an  implied  reserva- 
tion of  the  easement  in  favor  of  the  dominant  part;  and  it  is  not 
essential  thereto  that  the  use  be  an  absolute  physical  necessity;  but 
reasonable  necessity,  as  distinguished  from  mere  convenience,  la 
enough.     (111.)     Powers  v.   Heffernan,   199. 

3.  IMPLIED  EASEMENT— Stairway  and  Hall.— Where  the  owner 
of  a  building  erects  a  new  building  on  an  adjoining  lot,  and  then 
for  many  years  uses  the  stairway  and  hall  of  the  old  building  as 
.the  only  means  of  access  to  the  second  fioor  of  the  now  one,  this  use 
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becomes  an  easement  bj  implication  upon  his  sale  of  the  old  buildings 
(111.)     Powers  V.   Heflfernan,   199. 

Note. 

Easements  by  Implication,  against  purchasers  of  servient  estates,  212. 
arising  from  conveyances  by  municipal  corporations,  218. 
arising  from   conveyances   of  property  bounded   by  a   street    or 

other  highway,  216. 
arising  from  conveyances  of  property  bounded  by  an  unopened 

street,  218. 
arising  from  conveyances  referring  to  a  plat  or  map,  217. 
arising  from  the  grant  of  the  right  to  take  stone  from  a  tract,, 

209,  210. 
arising  from  the  grant  of  standing  timber,  209. 
arising  on  the  partition  of  real  property,  216. 
arising  on  the  severance  of  real  property,  213. 
creating  a  necessity  for  by  subsequent  conveyances,  212. 
for  light  and  air  across  private  premises,  219. 
in  favor  of  grantees,  209. 
in  favor  of  grantors,  210. 
in  public  streets,  220. 

involved  in  the  conveyance  of  real  property,  210. 
mere  convenience  does  not  sustain  a  claim  to,  211. 
necessity  which  will  support  the  claim  of,  207,  208,  211. 
notice  to  purchaser  of  existence  of,  212,  213. 
of  light  and  air,  implied  grants  of,  219. 
on  what  principle  based,  207,  210. 
over  the  lands  of  a  stranger,  210. 
selection  and  designation  of,  212. 
tendency  of  the  courts  to  discourage,  207. 
to  what  character  of  easements  rule  of  extends,  208. 
transfer  and  termination  of,  212. 
use  of  stairways,  doors,  etc.,  210. 
ways  of  necessity,  implied  grants  of,  216,  217. 
ways  of  necessity,  when  exist,  208. 

when  premises  are  conveyed  to  several  purchasers,  214,  215. 
when  the   dominant   heritage  is   conveyed,  214. 
when  the  servient  heritage  is  conveyed,  214. 
where  the  land  borders  on  the  sea,  211. 

EJECTMENT. 

1.  EJECTMENT. — An  Equitable  Title  may  Present  a  Good  De- 
fense to  an  action  of  ejectment.     (Ark.)     Gates  v.  Gray,  19. 

2.  EJECTMENT — Proof  of  Title. — The  Burden  is  on  the  plain- 
tiff in  ejectment  to  trace  his  title  to  the  commonwealth,  or  in  some 
other  manner  show  that  he  is  entitled  to  the  possession  of  the  land 
as  against  the  defendant.     (Va.)     Bugg  v.  Seay,  877. 

3.  EJECTMENT — Payment  of  Purchase  Money. — Where  a  ven- 
dor's lien  is  foreclosed,  and  subsequently  the  assignee  of  the  vendor 
under  an  assignment  for  creditors  conveys  the  land,  one  who  claims 
under  the  purchaser  at  the  foreclosure  sale  may  recover  the  land 
in  trespass  to  try  title  without  paying  the  purchase  price.  (Tex.)- 
Club  Land  and  Cattle  Co.  v.  Wall,  666. 

ELECTIONS. 

See   Intoxicating   Liquors,   13,   14. 
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EMINENT  DOMAIN. 

EMINENT  DOMAIN — Damages,  Elements  of,  What  not  Proper. 
That  employes  will  stop  to  look  at  passing  trains,  that  mules  will 
run  away,  that  livestock  will  be  killed  on  the  track,  and  that 
deleterious  grasses  will  be  scattered  over  the  farm  are  not  proper 
to  be  considered  as  elements  of  damages  in  proceedings  by  a  railway 
corporation  to  acquire  lands  to  be  used  as  a  right  of  way.  (Miss.) 
Yazoo  etc.  B.  R.  Co.  v.  Jennings,  312. 

Note. 

Employer  and  Employe,  time  of  payment  of  wages,  power  of  the  leg- 
islature to  control,  908-914. 

See  Constitutional  Law. 

EMPLOYEE'S   LIABILITT. 

See   Master   and   Servant. 

EQUITY. 
Jfiriscliction. 

1.  CHANCERY  Courts  Have  No  Jurisdiction  Where  No  Property 
Bights  are  Involved.     (Miss.)     Pleasants  v.  Smith,  317. 

Cross-bills. 

2.  ACTIONS  IN  EQUITY— Cross-bills.— If  a  defendant  in  a  suit 
in  chancery  has  equities  arising  out  of  the  subject  matter  of  litiga- 
tion, which  entitle  him  to  affirmative  relief  against  other  parties^ 
thereto  he  may,  as  matter  of  right,  present  such  equities  by  way  of 
cross-bills.     (Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

8.  ACTIONS  IN  EQUITY— Time  for  Filing  Cross-bUl.— The  time 
within  which  a  cross-bill  may  be  filed  is  within  the  sound  discretion 
of  the  court,  and  unless  it  appears  affirmatively  that  he  against  whom 
the  cross-bill  wa«  filed  was  prejudiced  by  reason  of  its  being  filed  at 
the  time  it  was,  the  discretion  of  the  court  will  not  be  disturbed  on. 
appeal.     (Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

Coming  with  Clean  Hands. 

4.  COMING  INTO  EQUITY  WITH  CLEAN  HANDS,  Maxim, 
When  not  Applicable. — It  is  only  with  regard  to  plaintiff's  rights 
against  defendant  that  complainant  must  come  into  equity  with  clean 
hands.     (Mass.)       Beekman  v.  Marsters,  232. 

5.  EQUITY — ^Defense  that  Plaintiff  does  not  Come  into  Court 
with  Clean  Hands,  When  not  Maintainable. — One  suing  a  stranger 
to  a  contract  to  prevent  his  acts  done  in  violation  of  complainant's 
rights  thereunder  is  not  to  be  denied  relief  on  the  ground  of  his 
fraud  or  misrepresentations  in  procuring  the  contract,  when  the  other 
party  thereto  has  never  complained  of  such  fraud  or  misrepresenta- 
tions, nor  canceled,  nor  sought  to  cancel,  the  contract.  (Mass.)^ 
Beekman  v.  Marsters,  232. 

ESCHEAT. 

See  Aliens. 

ESTATES   OP  DECEDENTS. 

See  Executors  and  Administrators;  Willlk 
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ESTOPPEL. 

ESTOPPEL — ^Pleading. — An  estoppel,  to  be  available  as  a  de- 
fense, must  be  pleaded  when  ample  opportunity  to  plead  it  is  given. 
(Mont.)     Eisenhauer  v.  Quinn,  370. 

EVIDENCE. 

In  General. 

1.  EVIDENCE — Declarations  of  Deceased  Persons — Quieting  Title. 

If  plaintiff,  as  administrator,  brings  suit  to  quiet  title  to  a  portion  of 
a  mining  claim  on  the  ground  that  a  deed  made  by  his  intestate  and 
under  which  defendant  claims  is  so  indefinite  as  to  be  inoperative, 
declarations  of  defendant's  grantor  relative  to  the  title  conveyed, 
and  the  location  of  the  portion  granted,  are  admissible  in  evidence 
against  such   administrator.     (Mont.)     Collins  v.  McKay,  334. 

2.  CONTRACTS — Parol  Evidence  to  Explain. — Parol  evidence  is 
not  admissible  to  explain  that  the  term  "fully  insured,"  as  used  in 
a  written  contract,  means  that  the  property  shall  be  kept  insured  to 
three-fourths  of  its  value,  thus  contradicting  the  words  of  the  con- 
tract. (S.  C.)  Kentucky  "Wagon  Mfg.  Co.  v.  People's  Supply  Co., 
540. 

3.  EVIDENCE,  SECONDARY.— It  is  not  Prejudicial  Error  to  sus- 
tain an  objection  to  testimony  as  to  differences  between  the  specifica- 
tions of  two  organs  because  the  specifications  themselves  are  the  best 
evidence,  when  the  witness  has  already  testified  that  there  was  no  dif- 
ference.    (Wis.)     Estey   Organ   Co.   v.  Jjehman,   951. 

4.  EVIDENCE — Harmless  Error. — It  is  unnecessary  for  the  su- 
preme court  to  decide  whether  the  rejection  of  certain  evidence 
was  error,  when  the  verdict  could  not  have  been  different  if  such 
evidence  had  been  admitted.     (Va.)     Bugg  v.  Seay,  877. 

Judicial  Notice. 

5.  EVIDENCE — Judicial  Notice. — Courts  will  take  judicial  notice 
of  the  cession  by  a  state  to  the  United  States  of  land  conveyed  to  the 
latter  upon  which  is  situated  a  military  fort,  but  they  do  not  take 
judicial  notice  of  the  precise  metes  and  bounds  of  such  land  by  its 
field-notes  as  run  out  upon  the  ground.  (Tex.  Cr.)  Baker  v.  State, 
703. 

6.  JUDICIAL  NOTICE— Navigability  of  Stream.— Where  a  com- 
plaint alleging  the  navigability  of  a  stream  for  some  purposes  is 
demurred  to,  the  court  will  not  take  judicial  notice  that  it  is  not 
so  navigable  and  preclude  the  introduction  of  evidence  on  that  ques- 
tion.    (Wis.)     State  v.  Norcross,  998. 

7.  JUDICIAL  NOTICE.— The  Court  Takes  Judicial  Notice  of  Its 
Own  Records,  and  may  hence  overrule  objections  to  such  record  made 
on  the  ground  that  there  is  no  proof  that  it  is  a  record  of  the  court. 
(111.)     Bank  of  Eau  Claire  v.  Eeed,  66. 

Expert  and  Opinion  Evidence. 

8.  EVIDENCE. — In  an  Action  for  the  Purchase  Price  of  an  or- 
gan, it  is  not  error  to  permit  an  expert  to  testify  that  the  manage- 
ment of  the  organ  had  been  improper.  (Wis.)  Estey  Organ  Co.  v. 
Lehman,  951. 

9.  WITNESSES — Opinion  Evidence. — A  witness,  not  a  physician 
nor  an  expert,  is  not  competent  to  give  an  opinion  as  to  a  person's 
physical  conditions.     (S.  C.)     Kirby  v.  Western  Union  Tel.  Co.,  580. 


/' 
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10.  EVIDENCE,  EXPEET,  When  Properly  Excluded. — Aa  the  use 
of  a  hammer  and  hatchet  in  taking  oflf  a  box  cover  can  be  compre- 
hended by  persons  of  average  intelligence,  evidence  of  an  expert  as 
to  whether  they  were  proper  tools  to  be  used  is  properly  excluded. 
(Mass.)     Whalen  v.   Eosnosky,  271. 

See  Criminal  Law,  17-28;  Homicide,  9-13;  Witnesses. 

EXECUTIONS. 

1.  EXECUTION  SALES — ^Action  to  Enjoin — Sufficiency  of  Com- 
plaint.— A  complaint  in  an  action  to  enjoin  the  levying  of  an  execu- 
tion issued  on  a  deficiency  judgment,  alleging  that  an  execution  has 
been  issued  in  a  case  wherein  a  certain  party  was  defendant,  that 
the  sheriff  has  levied  upon  and  sold  the  property  in  dispute  as  the 
property  of  such  party,  who  thereafter,  for  value  conveyed  the  prop- 
erty by  good  and  sufficient  deed  to  plaintiff,  sufficiently  alleges  the 
ownership  of  such  party  in  the  absence  of  demurrer  or  other  direct 
attack  in  the  trial  court.     (Mont.)     McQueeney  v,  Toomey,  358. 

2.  EXECUTION  SALES — Effect  of  Redemption. — Under  the  Mon- 
tana statute,  if  real  estate  is  sold  under  execution  and  bid  in  by  the 
judgment  creditor  for  less  than  the  amount  of  his  judgment,  the  judg- 
ment debtor  may  transfer  the  interest  remaining  in  him  during 
the  period  allowed  by  law  for  redemption,  to  a  third  person,  who  by 
redeeming  from  the  execution  sale  gets  a  legal  title,  free  from  the 
lien  of  a  deficiency  judgment  theretofore  entered.  (Mont.)  Mc- 
Queeney v.  Toomey,  358. 

3.  EXECUTION  SALE — ^Legal  Title,  When  Passes  by. — Under  the 
codes  of  civil  procedure  of  California  and  Montana,  an  execution  sale 
immediately  transfers  the  legal  title  to  the  purchaser,  leaving  in  the 
judgment  debtor  simply  the  right  to  redeem,  (Mont.)  McQueeney 
V.  Toomey,  358. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  ESTATES  OF  DECEDENTS — Amendment  of  Claims. — On  an 
appeal  from  the  disallowance  in  the  county  court  of  a  claim  against 
the  estate  of  a  decedent,  the  circuit  court  may  allow  amendments 
within  the  scope  of  the  claim,  but  not  an  amendment  presenting  an 
entirely  new  item  or  claim.     (Wis.)     Taylor  v.  Thieman,  943. 

2.  ESTATES  OF  DECEDENTS — Claim  for  Services  of  Foster 
Child. — One  who  presents  a  claim  against  an  estate  for  services  ren- 
dered the  decedent  must  show  an  express  contract  for  compensa- 
tion, if  the  deceased  always  regarded  and  treated  him  as  a  son  dur- 
ing his  childhood  and  adult  years,  and  he  responded  by  treating  the 
deceased  as  a  father.     (Wis.)     Taylor  v.  Thieman,  943. 

3.  ESTATES  OF  DECEDENTS — Claim  for  Services  of  Foster 
Child. — .\n  express  verbal  promise  to  devise  land  in  consideration  of 
services  rendered  by  a  foster  child,  though  itself  unenforceable  un- 
der the  statute  of  frauds,  removes  the  presumption  that  the  services 
were  rendered  gratuitously,  and  clears  the  ground  for  a  recovery 
of  their  reasonable  value  against  the  estate  of  the  deceased  promisor. 
(Wis.)     Taylor  v.  Thieman,  943. 

4.  ESTATES  OF  DECEDENTS— Claim  for  Services  of  Foster 
Child. — No  contract  can  be  implied  for  compensation  from  the  rendi- 
tion of  services  by  a  foster  child  to  the  person  whom  he  regards  as 
his  father;  but  where  they  are  rendered  under  an  express  promise 
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to  devise  land  in  return,  a  contract  to  pay  the  reasonable  value  may- 
be implied  and  recovered  upon,  provided  such  express  contract  i» 
satisfactorily  proved.     (Wis.)     Taylor  v.  Thieman,  943. 

5.  ESTATES  OF  DECEDENTS — Claim  for  Services— Limitations. 
A  cause  of  action  upon  an  implied  promise  to  pay  for  services,  aris- 
ing because  of  the  invalidity  of  an  express  promise  to  will  real  es- 
tate, accrues  when  the  services  are  rendered,  so  that  if  they  are 
rendered  more  than  six  years  before  the  death  of  the  promisor,  a  re- 
covery therefor  is  barred  by  limitation.  (Wis.)  Taylor  v.  Thieman^ 
943. 

EXEMPTIONS. 

1.  EXEMPTIONS— Residence. — If  a  citizen  ceases  to  be  a  resi- 
dent of  the  state  before  property  belonging  to  him  becomes  applicable 
to  a  creditor's  claim,  the  general  exemption  laws  of  the  state  do  not 
operate  in  his  favor.     (N.   C.)     Wierse  v.   Thomas,  446. 

2.  EXEMPTIONS— Wrongful  Levy  Against— Liability  for.— Un- 
der a  statute  providing  that  "if  any  officer  or  other  person,  by  virtue- 
of  any  execution  or  other  process,"  shall  take  or  seize  exempt  prop- 
erty, he  shall  be  liable  to  the  party  injured  for  three  times  the  value 
of  the  property  so  taken,  a  judgment  creditor,  who  authorizes,  or 
knowingly  ratifies,  the  act  of  an  officer  who  wrongfully  seizes  under 
execution  and  sells  the  exempt  property  of  the  judgment  creditor,  is 
liable  for  the  penalty  imposed  by  such  statute.  (Colo.)  Seerie  v. 
Brewer,  1065. 

See  Injunctions,  5-7. 

Note. 

Exemptions,  debtor  and  creditor  being  domiciled  in  different  places,. 
454. 
enjoining  resort  to  courts  of  other  states  to  avoid,  451-454. 
property  taken  into  another  state,  whether  may  be  protected  by^ 
454. 

EXPERT  TESTIMONY. 
See  Evidence,  8-10. 

FALSE    PRETENSES. 

1.  OBTAINING    MONEY    UNDER    FALSE     PRETENSES.— One 

who  makes  out  and  files  a  claim  against  a  county  for  services  for 
which  he  has  already  been  paid  thereby,  receives  a  supervisor's  check 
therefor,  and  procures  its  payment  to  him  by  the  county  treasurer, 
is  guilty  of  obtaining  money  under  false  pretenses  whether  the  stiper- 
visors  knew  of  or  participated  in  the  fraud  or  not.  (S.  C.)  State 
V.  Talley,  559. 

2.  OBTAINING  MONEY  UNDER  FALSE  PRETENSES— Imper- 
fect Form  of  Claim. — On  the  issue  whether  the  accused  has  obtained 
money  on  a  false  representation  or  pretense,  it  is  immaterial  that  the 
alleged  false  claim,  on  which  the  money  was  received,  was  not  perfect 
or  legal  in  form.     (S.  C.)     State  v.   Talley,  559. 

FELLOW-SERVANTS. 

See  Master  and  Servant,  5. 

FENCES. 

See  Criminal  Law,  11-14.    . 
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FISH. 

See  Indians. 

FIXTTTRES. 

1.  FIXTURES — Wrongful  Attachment  to  Real  Property — ^Effect 
of. — If  one  wrongfully  attaches  to  his  land  the  house  of  another,  then 
a  chattel,  by  placing  it  upon  a  stone  foundation,  such  house  does  not 
become  the  property  of  the  wrongdoer  so  as  to  enable  him  to  pass 
title  to  it,  as  against  the  original  owner,  by  a  deed  of  the  land  with 
its  appurtenances  and  improvements.  (Mont.)  Eisenhauer  v.  Quinn, 
370. 

2.  FIXTURES — How  Created. — A  chattel,  to  become  an  irremov- 
able fixture,  must  have  been  annexed  to  the  realty  by  the  owner  of 
the  fixture,  or  with  his  consent.     (Mont.)     Eisenhauer  v.  Quinn,  370. 

3.  FIXTURES — ^Wrongful  Attachment  to  Realty — Claim  and  De- 
livery.— ^If  one  wrongfully  attaches  to  his  real  estate  the  chattels  of 
another  without  his  knowledge  or  consent,  he  may  maintain  replevin 
or  claim  and  delivery  to  recover  them,  if  they  can  be  identified. 
(Mont.)     Eisenhauer   v.   Quinn,   370. 

4.  FIXTURES — ^Wrongful  Attachment  to  Realty — Purchaser  for 
Value. — The  defense  of  purchase  for  value  and  without  notice  is  not 
available  against  the  holder  of  the  legal  title.  Therefore,  the  pur- 
chaser of  land  to  which  a  house  has  been  wrongfully  attached  cannot 
set  up  such  defense  as  against  the  rightful  owner  of  the  house. 
(Mont.)     Eisenhauer  v.  Quinn,  370. 

FOREIGN  CORPORATIONS. 

See  Corporations,  14-21.  ^ 

FORFEITURE    OF    PROPERTY. 

See  Constitutional  Law,  18,  19. 

FORGERY. 

1.  FORGERY — ^Printed  Signature. — Under  a  statute  providing 
that  to  constitute  forgery,  the  signature  when  made  otherwise  than 
by  writing  must  be  made  to  resemble  manuscript,  a  signature  printed 
in  bold  type  does  not  constitute  forgery.  (Tex.  Cr.)  Heath  v.  State, 
783. 

2.  FORGERY — ^Indictment,  Intent,  Whether  must  Appear  by. — It 
is  not  necessary  to  show  on  the  face  of  an  indictment  any  apparent 
connection  between  the  transaction  and  the  party  defrauded,  although 
the  forged  instrument  relates  to  real  property.  (Ark.)  Snow  v. 
State,  23. 

3.  FORGERY — Evidence  to  Show  the  Effect  of  the  Instrument. — 
Under  an  indictment  for  forging  an  instrument  purporting  to  be  a 
conveyance,  evidence  is  admissible  for  the  purpose  of  showing  that 
such  instrument  was  a  link  in  a  chain,  which,  if  genuine,  would  have 
made  out  a  paper  title  to  real  property.     (Ark.)     Snow  v.  State,  23. 

4.  FORGERY  OF  DEED — Evidence  of  Title  to  the  Land.— It  is 
not  necessary,  under  an  indictment  for  forging  a  conveyance  of  real 
property,  to  prove  that  the  instrument  would,  if  genuine,  have  trans- 
ferred the  title  to  the  land  described.  The  title  to  the  land  will  not 
be  tried  under   the   indictment.     (Ark.)     Snow   v.   State,   23. 
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PORMEE  JEOPAEDY. 
Bee  Criminal  Law,  8;   Habeas  Corpus,  2. 

FEANCHISES. 
See  Taxation. 

FEAUD. 

FEAUD — Evidence. — On   the   issue   of   fraudulent   intent   it  is 
competent  to  prove  similar  offenses.     (S.  C.)     State  v.  Talley,  559. 

FEAXJDS,    STATUTE   OF, 

See  Partnership;  Sales,  3. 

FEAUDULENT  CONVEYANCES. 

See    Husband    and    Wife,    5-7. 

GAME  LAWS. 

1.  GAME  LAWS — Constitutionality. — A  statute  providing  that 
every  person,  firm  or  corporation  desiring  to  engage  in  fishing  for 
profit  with  nets  in  the  waters  of  Lake  Erie  and  the  estuaries  and 
bays  thereof  within  the  state,  shall  make  application  to  the  commis- 
sioners of  fish  and  game  and  obtain  a  license,  paying  therefor  the  fee 
specified  in  the  statute,  is  a  valid  enactment,  and  not  unconstitutional 
as  denying  to  any  person  the  equal  protection  of  the  laws,  nor  as 
unjustly  and  unlawfully  discriminating  between  persons  engaged  in 
the  same  occupation,  and  tending  to  create  a  monopoly.  (Ohio) 
State  v.  Hanlon,  472.* 

2.  GAME  LAWS — Police  Eegiilations — Legislative  Discretion. — 
In  the  enactment  of  police  regulations  for  the  protection  and  preser- 
vation of  fish  and  game,  there  is  reposed  in  the  legislature  a  very 
large  discretion,  and  courts  will  not  assume  to  interfere  with  the 
exercise  of  such  discretion  unless,  in  the  particular  case,  it  is  made 
to  clearly  appear  that  the  act  assailed  does  not  reasonably  tend  to 
accomplish  the  object  for  which  it  was  passed.  (Ohio)  State  v. 
Hanlon,  472. 

GAMING. 

1.  STATUTES — Title  of  Act  Against  Gambling. — The  statute  of 
Texas  authorizing  an  injunction  against  the  use  of  premises  for 
gaming,  clearly  and  fully  expresses  the  one  subject  of  the  act  as  re- 
quired by  the  constitution.     (Tex.)     Ex  parte  Allison,   653. 

2.  CONSTITUTIONAL  LAW — Injunction  Against  Gaming. — A 
statute  authorizing  an  injunction  against  the  use  of  premises  for 
gaming  is  not  unconstitutional  as  a  violation  of  the  right  to  jury 
trial,  if  it  provides,  before  the  injunction  is  made  perpetual,  that  the 
defendant  may  have  a  jury  pass  upon  the  facts.  (Tex.)  Ex  parte 
Allison,  653. 

3.  CONSTITUTIONAL  LAW. — A  Statute  Authorizing  an  Injunc- 
tion Against  Gaming  is  not  unconstitutional  in  giving  the  right  to 
maintain  the  action  to  any  citizen  of  the  state.  (Tex.)  Ex  parte 
Allison,  653. 
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4.  INJUNCTION — Criminal  Act — Gaming. — There  is  no  peculiar- 
ity about  the  writ  of  injunction,  nor  any  peculiar  sanctity  about 
criminal  or  quasi-criminal  acts,  which  debars  the  legislature  from  pro- 
viding that  one  may  be  enjoined  from  establishing  a  public  nuisance, 
such   as   a   gaming   house.     (Tex.)     Ex   parte   Allison,   653. 

OAENISHMENT. 

1.  GARNISHMENT — Property  Subject  to. — If  a  foreign  trans- 
portation company,  being  a  judgment  debtor,  to  evade  the  jurisdic- 
tion of  the  courts  of  a  state,  requires  its  broker  therein  to  make  a 
cash  deposit  to  pay  in  advance  for  transportation  thereafter  to  be 
furnished  on  sales  made  by  him,  and  his  checks  for  a  large  amount 
are  given  and  accepted  as  cash  in  payment  for  such  transportation, 
his  liability  to  the  transportation  company  is  thereby  extinguished 
BO  as  to  exempt  him  from  garnishment  for  its  debt,  although  the 
broker  is  charged  with  sales  as  reported  and  the  checks  are  pre- 
sented from  time  to  time  as  reports  of  sales  come  in.  In  such  case 
the  garnishee  need  not  stop  the  payment  of  the  checks  after  service 
of  the  writ  of  garnishment.  (Wash.)  Larsen  v.  Allan  Line  S.  S.  Co., 
920. 

2.  OAENISHMENT — Payment  by  Check. — One  is  not  liable  to 
garnishment  when  he  has  paid  his  debt  by  check  and  it  has  been  ac- 
cepted as  cash.     (Wash.)     Larsen  v.  Allan  Line  S.  S.  Co.,  926. 

GAS    AND    OIL. 

See  Mines  and  Minerals. 

GUAEDIAN   AND   WAED. 

1.  PARENT  AND  CHILD — Adoption — Guardianship.— Under  a 
statute  providing  that  by  an  order  for  the  adoption  of  a  child, 
its  natural  parents  shall  be  devested  of  all  legal  rights  and  obliga- 
tions in  respect  to  such  child,  a  decree  of  adoption  voluntarily  con- 
sented to  by  the  natural  mother  of  a  child  deprives  her  and  her 
mother  of  any  right  to  appointment  as  the  guardian  of  such  child 
given  by  a  statute  providing  that  the  mother  of  a  minor  is  entitled 
to  its  guardianship,  in  case  of  the  decease  of  its  father.  (Wash.) 
In  re  Masterson's  Estate,  886. 

2.  GUAEDIAN  AND  WAED— Interest  of  Guardian.— On  an  ap- 
plication for  the  appointment  of  a  guardian  for  an  adopted  child, 
the  facts  that  the  guardian  would  inherit  from  such  child  in  case 
of  her  death  without  issue,  and  that  it  would  be  to  the  interest  of 
the  guardian  to  prevent  the  marriage  of  the  ward,  present  no  ground 
for  denying  the  application,  especially  when  the  court  finds  that  the 
applicant  is  a  suitable  and  proper  person  for  the  guardianship. 
(Wash.)     In  re  Masterson's  Estate,  886. 

HABEAS  COEPUS. 

1.  HABEAS  COEPUS— Former  Acquittal— Violation  of  Constitu- 
tion.— Habeas  corpus  will  lie  to  prevent  the  violation  of  a  constitu- 
tional provision  that  no  person  shall  be  again  put  upon  trial  for  the 
same  offense  after  a  verdict  of  not  guilty  in  a  court  of  competent 
jurisdiction.     (Tex.  Cr.)     Ex  parte  Davis,  775. 

2.  HABEAS  COEPUS  —  Former  Acquittal— Jurisdiction.— If  a 
murder  is  committed  near  a  county  line,  a  person  who  has  been  ac- 
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quitted  thereof  in  one  county  by  a  court  of  competent  jurisdiction 
cannot  be  again  tried  for  the  same  offense  in  an  adjoining  county, 
although  such  crime  was  committed  in  the  last-named  county,  and  in 
such  case  accused  is  entitled  to  be  discharged  under  a  writ  of  habea* 
corpus.     (Tex.  Cr.)     Ex  parte  Davis,  775. 

See  Adoption. 

HAWKEES  AND  PEDDLERS. 

See  License  to  Sell  or  Peddle  Goods. 

HIGHWAYS. 

See  Municipal  Corporations,   8-10. 

HOMESTEADS. 

HOMESTEAD. — ^A  Wife,  by  Living  Apart  from  Her  Husband, 
when  compelled  by  him  to  do  so,  does  not  thereby  lose  her  home- 
stead rights  in  his  property.     (HI.)     Blankenship  v.  Hall,  149. 

HOMICIDE. 
In  General. 

1.  HOMICIDE — Defense — Negligent  Killing. — ^If  a  person  accused 
of  homicide  sets  up  the  defense  that  his  weapon  was  accidentally  dis- 
charged while  he  was  scuffling  with  a  third  person,  and  that  he  did  not 
know  that  he  had  killed  the  deceased  until  some  time  afterward,  and 
the  evidence  supports  such  defense,  it  does  not  suggest  the  issue  of 
negligent  homicide,  and  the  court  need  not  charge  the  jury  as  to  the 
law  relating  thereto.     (Tex.  Cr.)     Scott  v.  State,  717. 

2.  HOMICIDE  —  Second  Degree  Murder — Killing  of  Escaping 
Vagrant. — If  a  person  accused  of  vagrancy,  while  fleeing  to  escape 
arrest,  is  shot  and  killed  by  the  arresting  officer,  the  killing  constitutes 
murder  in  the  second  degree.     (Tex.  Cr.)     Scott  v.  State,   717. 

3.  HOMICIDE — Assassination — ^Instructions. — ^In  a  case  of  murder 
by  assassination  there  is  no  error  in  not  submitting  instructions  as  to 
the  crime  of  murder  in  the  second  degree.  (Tex.  Cr.)  Jenkins  v. 
State,  812. 

Self-defense. 

4.  CRIMINAL  LAW— Assault  to  Murder— Self-defense.— If  a 
person  accused  of  an  assault  with  intent  to  murder  believed  at  the 
time  of  the  assault  that  the  persons  assaulted,  singly,  or  acting  to- 
gether, were  about  to  take  his  life,  or  do  him  serious  bodily  harm,  he 
had  the  right  to  shoot  in  self-defense,  whether  the  jury  believes  that 
such  parties  were  so  doing  or  not.     (Tex.  Cr.)     Beard  v.  State,  672. 

5.  CRIMINAL  LAW — Accusation  of  Crime — Self-defense. — If  one 
is  accused  of  crime,  he  has  a  right  to  seek  and  interview  his  ac- 
cuser in  a  peaceable  manner  with  a  view  of  securing  a  retraction, 
and  he  has  the  further  right  to  arm  himself  to  protect  his  person  from 
attack  by  his  accuser,  and  if  the  latter  produced  the  occasion,  or  put 
the  accused  in  the  attitude  of  defending  his  life  or  his  person  against 
his  attack  under  such  circumstances,  his  perfect  right  of  self-defense 
is  in  nowise   compromitted.     (Tex.   Cr.)     Beard  v.   State,   672. 

6.  CRIMINAL  LAW — Accusation  of  Crime — Self-defense. — If  one 
accused  of  crime  seeks  his  accuser  with  reference  to  such  accusation, 
and  with  a  view  of  securing  a  retraction,  and  on  meeting  him  the  ac- 
cused provoked  the  difficulty,  but  not  for  the  purpose  of  killing  or 
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inflicting  serious  bodily  harm,  and  then  acting  under  real  or  apparent 
danger  of  his  life,  inflicts  injury  not  resulting  in  death,  the  offense 
can  be  no  greater  than  aggravated  assault  and  battery.  (Tex.  Cr.) 
Beard  v.  State,  672. 

Insanity  or  Intoxication  as  Defense. 

7.  HOMKHDE— Insanity  Produced  by  Drinks  and  Narcotics  as 
Defense. — If  the  evidence  tends  to  show  that  the  defendant  was  labor- 
ing under  delirium  tremens  at  the  time  he  committed  the  homicide, 
superinduced  by  long  continued  dissipation,  and  that  he  was  the 
user  of  narcotics  which  medical  experts  testified  did  produce  delirium 
tremens,  and  that  at  the  time  of  the  homicide  he  was  laboring  under 
such  malady  to  such  an  extent  that  he  did  not  know  the  nature  and 
quality  of  the  act,  nor  the  difference  between  right  and  wrong,  the 
court  should  charge  the  jury  on  the  phase  of  the  case  as  caused  by 
the  use  of  narcotics,  and  a  charge  on  the  effect  of  intoxication  pro- 
duced by  the  recent  use-  of  intoxicating  liquors  alone  is  insufficient 
and  erroneous.     (Tex.  Cr.)     Otto  v.  State,  682, 

8.  HOMICIDE — Insanity  Produced  by  Narcotics  as  Defense. — ^If  a 
person  accused  of  homicide  was  insane  at  the  time  of  committing  the 
act,  and  such  insanity  was  superinduced  by  the  use  of  narcotics  or 
other  agencies  besides  intoxication,  this  is  a  distinct  defense,  and  the 
court  must  charge  the  jury  on  such  issue  when  it  is  raised  by  the  evi- 
dence.    (Tex.  Cr.)     Otto  v.  State,  682. 

Evidence. 

9.  HOMICIDE — Defense — Evidence  of  Character. — The  accused, 
nnder  a  charge  of  homicide,  is  entitled  to  introduce  evidence  of  his 
character  for  peace  and  quietness  and  is  not  limited  to  proving  what 
people  may  have  said  of  him,  as  to  his  being  or  not  being  a  quiet 
and  peaceable  man,  but  is  entitled  to  inquire  as  to  his  character  from 
those  acquainted  with  him,  and  they  are  authorized  to  speak  from 
his  general  peaceable  and  quiet  conduct,  and  from  not  having  known 
or  heard  anything  to  the  contrary.     (Ohio)     State  v.  Dickerson,  479. 

10.  HOMICIDE — ^Instructlojis  on  Circumstantial  Evidence. — In  a 
murder  case,  it  is  not  error  to  refuse  to  instruct  the  jury  as  to  the 
law  of  circumstantial  evidence,  when  there  is  positive  evidence  iden- 
tifying the  accused  as  the  slayer  of  the  deceased.  (Tex.  Cr.)  Jen- 
kins V.  State,  812. 

Dying  Declarations. 

11.  EVIDENCE — Djring  Declarations. — To  authorize  the  introduc- 
tion in  evidence  of  a  dying  declaration,  it  is  incumbent  on  the  state 
to  prove  that  the  deceased,  when  he  made  it,  was  conscious  of  ap- 
proaching death  and  believed  that  there  was  no  hope  of  his  recovery; 
that  the  declaration  was  voluntarily  made,  and  not  through  the 
persuasion  of  any  person;  that  it  was  not  made  in  answer  to  inter- 
rogatories calculated  to  lead  the  deceased  to  make  any  particular 
statement;  and  that  the  deceased  was  of  sane  mind  at  the  time  of 
making  the  declaration.     (Tex.  Cr.)     Craven  v.  State,  799. 

12.  EVIDENCE. — HyLag  Declarations  can  be  admissible  in  evi- 
dence only  when  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  are  the  subject  of  the 
dying  declarations.,  (Tex.  Cr.)     Craven  v.  State,  799. 

Ses  Gestae. 

13.  HOMICIDE — Evidence — Res  Gestae. — On  a  trial  for  murder  a 
statement    made   by   the   accused   to    his  father  within   four   or   six 

Am.  St.  Rep.,  VoL  122—72 
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minutes  after  the  killing,  detailing  the  circumstanceB  of  the  difficulty^ 
is  admissible  in  evidence  as  part  of  the  res  gestae.  (Tex.  Cr.)  Craven 
V.  State,  799. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— Sale  on  Credit  of  Wife.— If  goods 
are  sold  to  be  used,  and  are  used  in  a  community  business  of  hus- 
band and  wife,  the  wife's  separate  estate,  as  well  as  the  community 
property,  is  liable  for  the  price  of  the  goods,  when  they  were  sold 
to  and  upon  the  credit  of  each  and  both  of  the  spouses,  and,  at  th& 
request  of  the  husband,  were  shipped  and  bills  rendered  therefor 
in  the  wife 's  name  without  objection  from  her,  and  the  sale  was 
made  in  part,  at  least,  upon  her  credit  alone.  (Wash.)  Conrad  v. 
Mertz,  889. 

2.  HUSBAND  AND  WIFE,  Contracts  Between.— Notwithstanding 
the  married  women's  statutes  of  Massachusetts,  contracts  between  a 
husband  and  wife  are  void  in  that  state  and  unenforceable  between 
the  spouses  or  by  strangers  into  whose  hands  the  contracts  may  come 
by  transfer.     (Mass.)     Atkins  v.  Atkins,  221. 

3.  HUSBAND  AND  WIFE,  Contracts  Between  When  One  of 
Them  Acts  in  a  Representative  Capacity. — The  fact  that  a  husband 
in  making  a  contract  with  his  wife  is  acting  in  a  representative 
capacity,  to  wit,  as  a  trustee  enforcing  a  mortgage,  creates  no  ex- 
ception to  the  rule  that  contracts  between  husband  and  wife  are 
void,  and  he  hence  cannot  maintain  a  suit  in  equity  to  enforce  such 
a  contract,  though  it  is  one  for  the  purchase  of  real  property  and  a 
conveyance  has  been  made  to  an  intermediary,  who  has  transferred 
to  the  wife.     (Mass.)     Atkins  v.  Atkins,  221. 

4.  HUSBAND  AND  WIFE— Marital  Relations,  Where  do  not 
Prevent  the  Maintenance  by  Him  of  a  Bill  Against  His  Wife. — If 
a  husband,  acting  as  trustee  under  a  mortgage,  sells  the  mortgaged 
property  to  an  intermediary  for  the  benefit  of  the  former's  wife,  to 
whom  such  intermediary  conveys  the  property,  though  the  husband 
cannot  maintain  a  suit  against  her  for  specific  performance  of  the 
contract  and  the  payment  of  the  purchase  price,  he  may,  on  her 
pleading  her  disability,  maintain  the  bill  as  one  to  compel  from  her 
a  reconveyance  of  such  property.     (Mass.)     Atkins  v.  Atkins,  221. 

5.  HUSBAND  AND  WIFE— Transfer  In  Fraud  of  Wife.— Under 
a  statutory  provision  that  "every  gift,  grant,  conveyance,  .... 
made  with  the  intent  to  disturb,  delay,  hinder  or  defraud  creditors  or 
other  persons,  ....  shall  be  void  as  against  such  creditors,  purchas- 

.  ers  and  other  persons,"  the  words  "creditors  and  other  persons" 
do  not  include  the  wife  of  the  grantor,  with  reference  to  her  right 
to  take  a  one-half  interest  in  real  estate  in  lieu  of  dower.  (111.) 
Blankenship  v.  Hall,  149. 

6.  HUSBAND  AND  WIFE— Transfer  to  Defraud  Wife— Widow's 
Award. — A  man  cannot,  by  disposing  of  his  land  by  a  deed  in  which 
his  wife  does  not  join,  and  which  is  intended  to  prevent  her  from 
receiving  her  just  share  of  his  estate,  deprive  her  of  her  widow's 
award.     (111.)     Blankenship  v.  Hall,  149. 

7.  HUSBAND  AND  WIFE— Deed  not  Joined  in  by  Wife— Dower. 
Under  the  statutes  of  Illinois,  a  husband's  conveyance  of  land  by  a 
deed  in  which  his  wife  does  not  join  does  not  deprive  her  of  dower 
rights  therein,  but  does  defeat  her  right  to  take  one-half  of  such  real 
estate  in  lieu  of  dower,  as  provided  in  certain  cases  in  section  12  of 
th«  dower  act.     (111.)     Blankenship  v.  Hall,   149. 

See  Marriage  Settlements;  Witnesses,  1, 
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IMPUTED  NEGLIGENCE. 
See  Negligence,   1,  2. 

INDIANS. 

CONSTITUTIONAL  LAW— Class  Legislation-  Special  Priv- 
ileges to  Indians. — A  statute  making  a  closed  season  for  the  fishing 
for  salmon,  but  providing  that  any  Indian  residing  in  the  state  may 
take  salmon  or  other  fish,  by  any  means  at  any  time  far  the  use, 
of  himself  and  family,  must  be  construed  to  be  intended  to  include 
only  such  Indians  as  have  not  assumed  the  duties  and  obligations  of 
citizenship,  and  therefore  it  is  not  unconstitutional  as  granting  special 
privileges  to  any.  citizen  or  class  of  citizens.  (Wash.)  State  v. 
Lewis,  934. 

INDICTMENT. 

1.  CBIMINAL  LAW — Indictment — Variance  as  to  Name. — ^If  an 
indictment  alleges  that  the  name  of  the  deceased,  a  female  chUd,  is 
to  the  grand  jurors  unknown,  while  the  evidence  shows  the  name  of 
the  mother  to  be  as  alleged  in  the  indictment,  and  the  name  of  the 
child  to  be  "Priscilla,"  which  fact  could  have  been  easily  ascertained 
by  the  grand  jury,  the  variance  is  fatal.  (Tex.  Cr.)  McCloy  v. 
State,  678. 

2.  CBIMINAL  LAW — Indictment. — Motion  to  Quash  an  indict- 
ment in  a  proper  case  may  be  made  for  matter  dehors  the  record,  and 
such  matter  may  be  averred  by  plea  and  then  proved.  (N.  C.)  State 
V.  Bowman,  464. 

See  Burglary,  11-17. 

INFANTS. 

See  Railroads,  1. 

INJUNCTION. 

1.  INJUNCTION — Complaint  for,  Sufttciency. — A  complaint,  to  be 
suf&cient  to  constitute  a  cause  of  action  for  an  injunction,  must  state 
facts  from  which  the  conclusion  can  be  drawn  that  the  plaintiff  has 
no  plain,  speedy  or  adequate  remedy  at  law.  (Mont.)  Eisenhauer 
V.  Quinn,  370. 

2.  INJUNCTION,  Denial  or  Dismissal  of,  When  not  Justified  by 
Its  Subserving  the  Interests  of  Other  Citizens. — If  the  citizens  of  a 
municipality  are  entitled  to  have  a  railroad  constructed  and 
operated  over  a  pre-existing  route,  an  injunction  to  prevent  its  con- 
struction or  operation  elsewhere  should  not  be  denied,  or  if  issued 
should  not  be  dissolved,  on  the  ground  that  the  convenience  of  citi- 
zens outside  of  the  municipality  will  be  abridged  or  curtailed  and 
their  enjoyment  of  railroad  facilities  postponed  by  such  injunction. 
A  wrong  will  not  be  permitted  to  be  inflicted  on  one  class  of  citi- 
zens though  its  continuance  may  result  in  the  benefit  to  others. 
(Miss.)     State  v.  Mobile  etc.  By.  Co.,  277. 

3.  AN  INJUNCTION  will  not  Issue  to  Prevent  the  Making  of 
Affidavits  Against  and  the  Arresting  and  Fining  of  a  Merchant  for 
disturbing  the  peace  in  using  a  megaphone  in  calling  attention  to  his 
clearance  sale  in  alleged  violation  of  a  municipal  ordinance,  he  haying 
been  thrice  arrested  and  convicted  for  the  same  offense.  (Miss.) 
Pleasants  v.  Smith,  317. 
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4.  INJUNCTION.  —  The  Remedy  Against  PuWIc  Nuisances  by 
injunction  is  of  ancient  origin  and  constitutes  ' '  due  course  of  the  law 
of  the  land."     (Tex.)     Ex  parte  Allison,  653, 

5.  INJUNCTIONS — Exceptions. — A  resident  creditor  may  be  en- 
joined from  instituting  or  prosecuting  an  action  or  proceeding  in 
another  state  for  the  purpose  of  evading  the  exemption  laws  of  his 
state  and  of  collecting  his  cla^m  by  subjecting  to  its  satisfaction 
property  or  credits  which  the  debtor  could  claim  as  exempt  if  the 
action  or  proceeding  were  brought  within  the  state.  (N.  C.)  Wierse 
V.  Thomas,  446. 

6.  CONSTITUTIONAL  LAW— Injunctions — Exemptions.— A  resi- 
dent creditor  of  one  state  may  be  enjoined  from  prosecuting  an  ac- 
tion in  another  state  for  the  purpose  of  evading  the  exemption  laws 
of  his  state  and  of  collecting  his  claim  by  subjecting  to  its  satisfac- 
tion property  or  credits  which  the  debtor  could  claim  as  exempt  if 
the  action  were  brought  within  the  state.  An  injunction  so  issued 
does  not  violate  a  constitutional  provision  requiring  that  full  faith 
and  credit  be  given  in  each  state  to  the  judicial  proceedings  of  every 
other  state,  and  that  the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several  states. 
(N.  C.)     Wierse  v.  Thomas,  446. 

7.  INJUNCTIONS  —  Exemptions. — A  resident  creditor  of  one 
state  may  be  enjoined  from  prosecuting  an  action  in  another  for  the 
purpose  of  evading  the  exemption  laws  of  his  state,  and  in  restrain- 
ing the  proceeding  the  court  acts,  not  upon  the  court  of  foreign 
jurisdiction,  but  upon  the  person  of  the  creditor,  who,  if  he  pro- 
ceeds contrary  to  the  restraining  order,  may  be  compelled  to  restore 
the  amount  wrongfully  collected.     (N.  C.)     Wierse  t.  Thomas,  446. 

8.  INJUNCTION  Against  Interference  with  a  Contract. — If  the 
plaintiff  proves  that  the  defendant  unlawfully  interfered  or  threatens 
to  interfere,  with  his  business  or  rights  in  a  contract,  and  further 
proves  that  damages  will  not  afford  an  adequate  remedy,  equity  will 
issue  an  injunction.     (Mass.)     Beekman  v.  Marsters,  232. 

See  Contempt;  Gaming j  Trades  Unions. 

Note. 

Injunction  against  resort  to  another  state  to  avoid  the  exemption  laws, 
451-454. 

INSANITY. 

See  Homicide,  7,  8. 

INSTRUCTIONS. 
See  Trial,  5-12. 

INSURANCE. 

Life  Inswance. 

1.  LIFE  INSURANCE— Warranty  as  to  Obscure  Disease.— A  state- 
ment by  an  applicant  for  life  insurance  that  he  has  never  had  a  cer- 
tain ailment  which  is  an  obscure  disease,  concerning  which  the  in- 
surer should  know  that  the  applicant  could  not  have  certain  knowl- 
edge, saving  as  he  might  be  told  by  a  physician  or  other  expert,  is 
properly  construed  as  a  warranty  only  of  the  bona  fide  belief  and 
opinion  of  the  applicant.  (N.  J.  L.)  Owen  v.  Metropolitan  Life  Ins. 
Co.,  413. 
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2.  T.TPT!  INSURANCE. — Representations  "by  an  Applicant  for  life 
hiBnrance  concerning  matters  of  fact  presumably  within  Ms  knowl- 
edge, such  as  his  treatment  by  a  physician  or  his  confinement  in  a 
hospital,  are  treated  as  warranties,  a  breach  of  which  will  render 
the  policy  void.     (N,  J.  L.)     Owen  v.  Metropolitan  Life  Ins.  Co.,  413. 

3.  LIFE  INSURANCE. — Warranties  Made  by  an  Applicant  for 
life  insurance  are  construed  strictly  in  order  to  prevent  a  forfeiture. 
(N.  J.  L.)     Owen  v.  Metropolitan  Life  Ins.  Co.,  413. 

4.  LIFE  INSURANCE — Representation  as  to  Treatment  for  Dis- 
ease.— Where  an  applicant  for  life  insurance  states  that  he  has  not 
been  under  the  treatment  of  a  physician  for  two  years,  the  expres- 
sion "two  years"  is  understood  as  an  approximate  statement.  (N. 
J.  L.)     Owen  r.  Metropolitan  Life  Ins.  Co.,  413.  , 

5.  INSURANCE,  LIFE — Execution  of  the  Insured  on  His  Con- 
viction for  Murder. — The  legal  execution  of  a  person  for  a  crime  com- 
mitted by  him  does  not  constitute  any  defense  to  an  action  by  his 
legal  representative  on  an  insurance  policy  upon  the  life  of  the  de- 
ceased, in  a  state  whose  constitution  declares  that  no  conviction  shall 
work  a  corruption  of  blood  or  forfeiture  of  estate.  (HI.)  Collins 
v.  Metropolitan  Life  Ins.  Co.,  54. 

Fire  Insurance. 

6.  INSURANCE — Delivery  of  Policy  by  Mail. — The  deposit  of  an 
insurance  policy  insuring  property  against  loss  by  fire  in  the  mail 
addressed  to  the  insurer  amounts  to  a  delivery  thereof  entitling  him 
to  recover  for  a  loss  thereunder,  though  occurring  before  the  actual 
receipt  of  the  policy  by  him.  (Ark.)  Travelers'  Fire  Ins.  Co.  v. 
Globe  Soap  Co.,  22. 

7.  FIRE  INSURANCE — Condition  Against  Encumbrances. — A  fire 
insurance  company,  by  issuing  a  policy  without  inquiry,  does  not 
waive  a  condition  against  encumbrances  unless  it  or  its  agent  has 
notice  of  their  existence.  (Va.)  Virginia  Fire  and  Marine  Ins.  Co. 
v.  J.  I.  Case  Threshing  Machine  Co.,  875. 

8.  INSURANCE,  Subrogation  of  Insurer,  Right  to.  When  not  Af- 
fected by  an  Unlawful  Combination. — The  right  of  an  insurer  to  be 
subrogated  to  a  cause  of  action  which  the  assured  has  against  a 
wrongdoer  through  whose  tort  the  loss  insured  against  was  brought 
about  is  not  impaired  by  the  fact  that  the  insurer  was  a  party  to  an 
unlawful  combination  to  fix  rates  of  insurance,  though  there  is  a 
statute  avoiding  all  contracts  made  by  members  of  such  a  combination 
for  any  purpose  relating  to  the  business  thereof.  Such  subrogation 
is  not  for  any  purpose  relative  to  the  business  of  the  unlawful  trust. 
(Miss.)     Freed  v.  American  Fire  Ins.  Co.,  307. 

INTERSTATE   COMMERCE. 
See  Commerce. 

INTOXICATING  LIQUORS 

Local  Option — Interstate  Commerce — Illegal  Sales. 

1.  INTOXICATING  LIQUORS — Sale  as  Medicine— Local  Option. — 
The  sale  of  a  mixture  of  horse  radish  and  alcohol  to  be  used  as  a 
medicine,  and  incapable  of  being  practically  used  as  a  beverage, 
though  if  drank  in  sufficient  quantity  would  produce  intoxication,  is 
not  a  sale  of  intoxicating  liquor  in  violation  of  a  local  option  law. 
(Tex.  Cr.)     Kincaid  v.  State,  809. 
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2.  CONSTITUTIONAL  LAW — Intoxicating  Liquors— Local  Op- 
tion— Soliciting  Orders. — A  statute  making  it  a  crime  to  solicit  or 
take  an  order  in  a  district  where  local  option  is  in  force  for  tlie  sale 
of  intoxicating  liquor  therein  is  void  under  a  constitutional  provision 
which  only  authorizes  the  legislature  to  prohibit  the  sale  of  such 
liquor  within  such  district.     (Tex.  Cr.)     Ex  parte  Massey,  784. 

3.  CONSTITUTIONAL  LAW — Intoxicating  Liquor — Local  Op- 
tion— Interstate  Commerce. — A  statute  making  it  a  crime  to  solicit 
or  take  an  order  in  a  district  where  a  local  option  law  is  in  force, 
for  the  sale  of  intoxicating  liquor  therein,  is  void  as  being  in  viola- 
tion of  the  interstate  commerce  .clause  of  the  constitution  of  the 
United  States.     (Tex.  Cr.)     Ex  parte  Massey,  784. 

^.  CONSTITUTIONAL  LAW — Intoxicating  Liquors — Local  Op- 
tion— Interstate  Commerce. — A  statute  making  it  a  crime  to  solicit  or 
take  an  order  in  a  district  where  local  option  law  is  in  force,  for  the 
sale  of  intoxicating  liquor  therein,  is  void  as  being  in  violation  of 
the  act  of  Congress  regulating  interstate  commerce.  (Tex.  Cr.)  Ex 
parte  Massey,  784. 

5.  CONSTITUTIONAL  LAW— Intoxicating  Liquors— Local  Op- 
tion— Soliciting  Orders. — A  statute  prohibiting  the  solicitation  of 
orders  for  the  sale  of  intoxicating  liquors  in  any  district  where  local 
option  is  in  force,  for  the  sale  or  delivery  of  such  liquor  in  such  dis- 
trict, without  regard  to  any  sale  in  the  district,  whether  for  sac- 
ramental, medicinal,  or  other  lawful  purpose,  is  void,  under  a  constitu- 
tional provision  authorizing  the  prohibition  of  sales  only  in  a  local 
option  territory,  and  thus  excluding  any  other  authority  on  the  part 
of  the  legislature  to  make  other  police  regulations.  (Tex.  Cr.)  Ex 
parte  Massey,  784. 

6.  INTOXICATING  LIQUORS — Local  Option. — In  a  prosecution 
for  a  violation  of  a  local  option  liquor  law,  wliere  the  evidence  shows 
that  a  purchaser  asked  the  accused  for  an  order  blank  for  whisky, 
and  had  him  fill  it  out,  but  it  is  not  clearly  shown  that  the  accused 
was  the  agent  for  a  liquor  house,  he  is  entitled  to  an  instruction  that 
if  he  was  representing  the  purchaser  in  making  the  order,  and  not 
acting  as  agent  for  the  liquor  house,  he  was  not  guilty.  (Tex.  Cr.) 
Golightly  v.  State,  779. 

Unlawful  Sales. 

7.  INTOXICATING  LIQUOR— Sale  of.— If  whisky  is  sent  by  ex- 
press from  one  state  to  another  to  a  person  who  knows  nothing  of  it 
until  it  arrives  at  its  destination,  when  others  desiring  such  liquor 
give  him  the  money  to  pay  the  express  charges,  and  he  so  uses  the 
money  and  turns  the  whisky  over  to  them,  he  is  guilty  of  making  a 
sale  of  intoxicating  liquor  in  violation  of  a  local  option  law.  (Tex. 
Cr.)     Dunn  v.  State,  734. 

8.  INTOXICATING  LIQUORS— Giving  to  Minor.— If  the  accused 
offers  a  bottle  of  whisky  to  another,  inviting  him  to  take  a  drink,  and 
the  latter,  before  taking  the  bottle,  invites  a  third  person,  a  minor, 
to  drink  therefrom,  whereupon  the  latter  permissively  takes  the  bottle 
from  the  accused  and  takes  a  drink,  the  latter  is  guilty  of  the  crime  of 
giving,  or  causing  to  be  given,  intoxicating  liquor  to  a  minor.  (Tex. 
Cr.)     Parker  v.  State,  710. 

9.  CONSTITUTIONAL  LAW— Intoxica.ting  Liquor— Place  of  Sale. 
A  statute  making  the  sale  of  intoxicating  liquors  unlawful  within  a 
certain  county  and  declaring  that  the  place  of  the  delivery  of  the 
liquors  within  such  county  shall  be  the  place  of  sale  is  constitutional 
and  valid  as  a  police  regulation.     (N.  C.)     State  v.  Herring,  461. 
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10.  CONSTITUTIONAL  LAW — Intoxicating  Liquors — Place  of 
Sale. — If  a  statute  makes  it  unlawful  to  sell  intoxfeating  liquor  with- 
in a  certain  county,  the  legislature  has  constitutional  power  to  make 
the  place  of  delivery  within  such  county  the  place  of  sale,  as  to  all 
contracts  entered  into  after  the  enactment  of  such  a  law.  (N.  C.) 
State  V.  Herring,  461. 

Place  of  Sales. 

11.  INTOXICATING  LIQUORS— Place  of  Sale.— If  an  agent  for 
a  liquor  house  takes  a  written  C.  O.  D.  order  for  liquor,  the  sale  is 
consummated  at  the  place  of  shipment,  and  not  at  the  place  of  des- 
tination, although  there  is  an  oral  agreement  that  the  purchaser  need 
not  accept  the  liquor,  and  that  the  title  shall  remain  in  the  seller 
until  the  liquor  is  paid  for.     (Tex.  Cr.)     Golightly  v.  State,  779. 

12.  INTOXICATING  LIQUORS— Place  of  Sale— Local  Option.— It 
is  necessary  to  have  a  sale  of  intoxicating  liquor  in  prohibited  ter- 
ritory to  constitute  a  violation  of  the  local  option  law.  (Tex.  Cr.) 
Ex  parte  Massey,  784. 

Open  Saloon  on  Election  Day. 

13.  CRIMINAL  LAW — Keeping  Saloon  Open  on  Election  Day. — 

Failure  to  give  notice  of  an  election  as  required  by  law,  when  the 
election  is  held  under  the  forms  of  law,  is  no  defense  to  the  crime  of 
keeping  open  a  saloon  on  election  day.  (Tex.  Cr.)  Sadler  v.  State, 
770. 

14.  CRIMINAL  LAW — Keeping  Saloon  Open  on  Election  Day. — 
The  fact  that  an  election  is  voidable  because  of  irregularities  therein 
is  no  defense  to  the  crime  of  keeping  open  a  saloon  on  election  day. 
(Tex.  Cr.)     Sadler  v.  State,  770, 

INTOXICATION. 

See  Homicide,  7,  8. 

IRRIGATION  DITCHES. 

See  Waters  and  Watercourses,  3-7. 
Note, 
Judges,  Absence  of  at  Trial.     See  Trials. 

JUDGMENTS. 

Amendment  and  Vacation. 

1,  JUDGMENTS— When  Void— Vacating.— If  the  defendant  is 
ejected  from  land  by  virtue  of  final  process  issued  on  a  judgment  by 
default,  the  original  process  having  been  served  on  a  different  man 
of  the  same  name,  while  the  real  defendant  never  entered  an  appear- 
ance, and  had  no  knowledge  of  the  pending  action  until  the  service 
of  the  writ  of  possession  upon  him,  such  judgment  is  absolutely  void, 
and  may  be  set  aside  on  motion  of  the  defendant,  or  treated  as  a 
nullity,  whenever  the  entire  lack  of  jurisdiction  is  made  to  appear, 
(N.  C.)     Flowers  v.  King,  444. 

2,  JUDGMENTS— When  Void— Vacating.— If  a  judgment  is  void 
by  reason  of  an  entire  lack  of  jurisdiction  of  the  party,  it  is  a 
nullity,  and  the  party  affected  is  entitled  to  have  it  set  aside  when- 
ever such  fact  is  made  to  appear,  and  without  proof  or  suggestion 
of  merits.     (N.  C.)     Flowers  v.  King,  444. 

3,  JUDGMENTS— Error  in  Exercise  of  Jurisdiction— Remedy,— 
Error  in  the  exercise  of  jurisdiction,  but  not  in  excess  of,  nor  outside 
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of  it,  cannot  be  corrected  by  a  suit  to  annul  the  decree  on  the  ground 
of  lack  of  jurisdiction,  and  can  be  reviewed  on  appeal  only.  (Colo.) 
Venner  v.  Denver  Union  Water  Co.,  1036. 

4.  JUDGMENTS — Amendment  of. — A  judgment,  not  final  in  its 
effect,  may  be  amended  after  the  expiration  of  the  term  at  which 
it  was  rendered.     (Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

5.  JUDGMENTS — Setting  Aside. — If  suits  against  a  corporation 
are  no  defense  to  foreclosure  proceedings  against  it,  they  cannot  be 
made  the  basis  of  a  proceeding  to  set  aside  the  decree  in  foreclosure. 
(Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

6.  JUDGMENTS — Setting  Aside  for  Fraud.— To  entitle  a  person 
to  relief  against  a  decree  on  the  ground  of  fraud,  it  must  appear  that 
he  had  a  defense  on  the  merits  of  the  case  in  which  the  decree 
was  rendered,  and  that  he  was  prevented  from  interposing  such  de- 
fense by  the  fraud  of  the  prevailing  party,  without  fault  on  his 
part.     (Colo.)     Venner  v.  Denver  Union  Water  Co.,  1036. 

7.  JUDGMENTS — Setting  Aside  for  Fraud, — A  decree  will  not  be 
set  aside  for  fraud  unless  it  appears  that  the  prevailing  party  in  the 
suit  in  which  the  decree  was  rendered  contrived  by  fraud  to  keep  tlie 
complainant  and  the  court  in  ignorance  of  the  real  facts,  whereby 
a  wrong  conclusion  was  reached,  and  positive  injury  done  to  the  party 
complaining,  without  neglect  or  inattention  on  his  part.  (Colo.) 
Venner  v.  Denver  Union  Water  Co.,  1036. 

Estoppel  and  Bes  Judicata. 

8.  JUDGMENTS — Estoppel. — A  judgment  by  a  justice  of  the  peace 
dismissing  an  action  for  want  of  jurisdiction  does  not  estop  the 
plaintiff  therein  from  bringing  another  action  in  the  superior  court 
against  the  same  defendant  upon  the  same  cause  of  action.  (N.  C.) 
Brick  V.  Atlantic  Coast  Line  E.  B.,  440. 

9.  EES  JUDICATA — Final  Judgment,  Necessity  for. — The  plea  of 
res  judicata  must  show  a  final  judgment  entered  by  a  court  of  com- 
petent jurisdiction.     (111.)     Collins  v.  Metropolitan  Life  Ins.  Co.,  54. 

10.  BES  JUDICATA — Judgment,  When  not  Final  so  as  to  Support 
Plea  of. — If,  in  an  action  upon  a  policy  of  life  insurance,  the  defend- 
ant pleads  that  the  insured  was  legally  executed  as  a  punishment  for 
crime,  and  the  courts  of  the  state  adjudge  this  plea  sufficient,  but  the 
plaintiff  is  afterward  permitted  to  dismiss  the  action  without  any 
final  judgment  therein,  such  judgment  of  dismissal  and  the  other 
proceedings  do  not  make  res  judicata  the  right  to  recover  on  the  pol- 
icy.    (111.)     Collins  V.  Metropolitan  Life  Ins.  Co.,  54. 

See  Corporations,  11;  Courts,  2-5. 

JUDICIAL  LEGISLATION. 

See  Constitutional  Law,  16. 

JUDICIAL  NOTICE. 
See  Evidence,  5-7. 

JUDICIAL  SALES. 

See  Contracts,  3-5. 

JUEISDICTION. 

8ee  Courts,  1;   Criminal  Law,  1-3. 
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JURY  TRIAL, 

See  Contempt,  6;  Criminal  Law,  29,  30. 

LABOR  UNIONS. 

See  Trades  Unions. 

LANDLORD   AND    TENANT. 

1.  LANDLORD'S  TITLE — Estoppel  to  Deny. — A  contract  of  leas- 
ing or  renting  is  not  essential  to  the  holding  of  possession  by  one 
for  another;  if  a  tenant  enters  under  another's  title  and  holds  by 
permission  or  at  sufferance,  he  is  estopped  to  deny  such  title,  and 
the  possession  is  in  law  that  of  the  owner.  (Tex.)  Cobb  v.  Kobert- 
Bon,  609. 

2.  LANDLORD'S  TITLE — Estoppel  to  Deny. — A  tenant,  and 
those  who  enter  under  him,  are  estopped  to  deny  the  landlord's  title. 
(Tex.)     Cobb  v.  Robertson,  609. 

LAPSED  LEGACY. 

See  Wills,  9. 

LARCENY. 

1.  CRIMINAL  LAW — Consent  to  Crime  as  Defense. — On  a  trial 
for  cattle  theft,  the  facts  that  the  prosecuting  witness,  with  the 
knowledge  and  consent  of  peace  officers  and  to  detect  the  accused  in 
the  theft,  joined  him,  at  his  request,  and  with  the  consent  of  the 
owner  of  the  cattle,  in  their  theft,  in  so  far  as  the  prosecuting  wit- 
ness was  concerned,  constitute  no  defense.  (Tex.  Cr.)  Sanchez  v. 
State,  772. 

2.  CRIMINAL  LAW — Theft  from  Person— Circumstantial  Evi- 
dence.— If,  on  the  trial  of  a  charge  of  theft  from  the  person,  a  witness 
testifies  that  he  saw  the  accused  take  a  watch  out  of  the  pocket  of 
the  prosecuting  witness,  the  issue  of  circumstantial  evidence  is  not  in 
the  case.     (Tex.  Cr.)     Aladin  v.  State,  730. 

LEGACIES. 

See  Wills. 

LEGISLATIVE  BODY. 

See  Parliamentary  Law. 

LEGISLATURE. 
See  Statutes. 

LICENSE  TO  SELL  OR  PEDDLE  GOODS. 

L  SALE,  Exposure  of  Property  for,  What  Amounts  to. — Though 
goods  which  one  carries  for  sale  are  not  exposed  to  or  seen  by  the 
per&on  to  whom  the  sale  is  desired  to  be  made,  the  party  having  such 
goods  in  his  possession  is  guilty  of  having  them  for  sale  if  he  calls 
at  a  house,  presents  his  card  to  a  lady,  and  it  describes  him  as  an 
importer  and  dealer,  and  he  states  to  her  that  he  has  some  very 
Qice  laces  which  he  would  like  to  show  her  and  would  be  glad  to  have 
her  look  at,  but  she  refuses  to  look  at,  and  does  not  see,  them,  they 
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being  in  a  suit  ease  which  he  carries  in  his  hands  and  does  not 
■open.     (Mass.)     Commonwealth  v.  Hana,  251. 

2.  POLICE  POWEB — Excluding  Aliens  from  the  Right  to  Peddle. 
A  state  may,  if  it  deems  it  necessary  for  the  protection  of  its  in- 
habitants in  the  exercise  of  its  police  power,  restrict  the  right  to 
carry  on  the  business  of  peddlers  or  hawkers  to  persons  who  are, 
or  who  have  declared  their  intention  of  becoming,  citizens  of  the 
United   States.     (Mass.)     Commonwealth   v.    Hana,   251. 

3.  CONSTITUTIONAL  LAW — License  Taxes,  Discrimination  Be- 
tween Eesidents  and  Nonresidents. — A  statute  imposing  a  license  on 
a  business,  but  exempting  therefrom  citizens  of  the  town  or  persons 
residing  or  paying  taxes  therein,  or  who  are  more  than  seventy  years 
of  age,  makes  a  discrimination  not  permissible  under  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.  (Mass.)  Com- 
monwealth V.  Hana,  251. 

4.  CONSTITUTIONAL  LAW— Statute  Which  is  Unconstitutional 
in  Part.  When  must  be  Declared  Wholly  Void. — If  a  statute  impos- 
ing a  license  on  peddlers  is  unconstitutional  because  it  makes  a  dis- 
crimination between  agricultural  products  of  the  United  States  and 
those  of  other  countries,  such  statute  must  be  held  wholly  void,  be- 
cause it  is  not  possible  for  the  courts  to  know  what  the  legislature 
would  have  done  in  regard  to  the  other  provisions  if  they  had  known 
that  the  discrimination  so  attempted  to  be  made  wag  unconstitutional. 
(Mass.)     Commonwealth  v.  Hana,  251. 

LIMITATION  OF  ACTIONS. 

LIMITATION  OF  ACTIONS. — To  Sustain  a  Demurrer  on  the 

ground  that  the  cause  of  action  stated  in  the  complaint  is  barred  by 
the  statute  of  limitations,  the  whole  right  of  action  must  appear 
barred.     (Wis.)     State  v.  Norcross,  998. 

See  Adverse  Possession;  Quieting  Title. 
Note. 
Limitations  to  proceedings  by  scire  facias,  107,  lOS. 

LIS  PENDENS. 

1.  LIS  PENDENS. — Persons  Who  Purchase  Standing  Timber  from 
the  patentee  of  land,  after  notice  of  lis  pendens  in  an  action  against 
him  to  establish  title,  are  bound  by  the  judgment  therein  as  effectu- 
ally as  if  made  parties.     (Wis.)     McCord  v.  Akeley,  956. 

2.  LIS  PENDENS — Effect  of  Dissolution  of  Injunction. — Pending 
an  action  to  recover  land,  the  dissolution  of  a  temporary  injunction 
restraining  the  defendant  from  cutting  timber  does  not  withdraw  the 
timber  from  the  operation  of  the  judgment  finally  recovered,  but 
merely  leaves  him  to  cut  at  his  peril.  (Wis.)  McCord  v.  Akeley, 
956. 

3.  LIS  PENDENS — Timber  Cut  Pendente  Lite. — A  final  judgment 
for  the  plaintiff  in  an  action  to  recover  land  binds  the  defendants  and 
those  in  privity,  and  fixes  their  liability  for  timber  removed  pending 
the  action.     (Wis.)     McCord  v.  Akeley,  956. 

LOCAL  OPTION. 

See  Intoxicating  Liquors. 
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maritime  law. 

See   Collisions. 

MARRIAGE  SETTLEMENT. 

MARRIAGE  SETTLEMENT.— When  an  Infant  Feme,  upon 
the  eve  of  her  marriage,  unites  with  her  husband  in  settling  her  real 
estate  upon  herself  and  the  contemplated  issue  of  the  marriage,  the 
act  is  voidable  and  can  be  disaffirmed  by  her,  when  the  disabilities 
of  infancy  and  coverture  have  been  removed,  if  in  the  meantime 
she  has  done  no  act  to  ratify  or  affirm  the  settlement.  (Va.)  Smith 
T.  Smith.  831. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT,  Relation  of.  When  Exists. — If  a 
coal  company  hires  a  team  to  put  coal  on  the  property  of  a  cus- 
tomer, and  a  teamster  in  the  employ  of  the  owner  of  the  team  and 
an  employ^  of  the  coal  company  are  engaged  in  unloading  coal  on 
the  premises  of  the  purchaser,  both  men  must  be  regarded  as  servants 
of  the  coal  company.     (Mass.)     French  v.  Boston  Coal  Co.,  257. 

2.  MASTER  AND  SERVANT — Damages  for  Wrongful  Discharge 
— Successive  Actions. — If  lervant  employed  for  a  stated  term  is  wrong- 
fully discharged  before  the  expiration  of  such  term,  he  cannot  there- 
after maintain  successive  actions  to  recover  subsequently  accruing 
wages,  and  he  has  but  a  single  right  of  action  for  damages  for 
breach  of  his  contract  of  employment,  and  a  recovery  in  such  action 
is  a  bar  to  any  further  recovery  for  a  breach  of  the  same  contract. 
(Wash.)     Carmean  v.  North  American  etc.  Co.,  930. 

3.  EMPLOYER'S  LIABILITY  for  Assault  by  Employ^  In  Erec- 
tion of  Trolley  Pole. — If  the  employes  of  a  construction  company  at- 
tempt illegally  to  erect  a  trolley  pole  for  a  street  railway,  and  a 
woman,  the  owner  of  the  premises,  resists  the  trespass,  but  the  men, 
under  the  direction  of  the  company's  engineer,  form  a  circle  about 
the  spot  and  keep  her  back,  striking,  jostling  and  pushing  her  so  as 
to  hurt  and  bruise  her  person,  the  company  is  liable  for  the  acts  of 
its  employes  as  being  within  the  scope  of  their  employment,  and 
it  is  no  defense  that  one  employe  acted  with  humane  purposes  only, 
to  keep  her  from  being  hurt.  (N.  J.  L.)  Moore  v.  Camden  etc.  Ey. 
Co.,  399. 

4.  MASTER  AND  SERVANT — Duty  to  Warn  Minor  Employe, 
When  does  not  Exist. — If  a  minor  employ^  is  set  to  perform  a  duty 
which  is  one  of  the  common  operations  of  everyday  life,  free  from 
complexity  or  complications,  and  which  universal  experience  has 
stamped  as  an  ordinary  and  harmless  act,  as,  for  instance,  using  a 
hatchet  as  a  wedge  in  opening  a  box  and  striking  the  hatchet  with  a 
hammer,  there  is  no  duty  resting  on  the  employer  to  warn  such  em- 
ploye.    (Mass.)     Whalen  v.  Eosnosky,  271. 

5.  NEGLIGENCE — Fellow-servant  Rule,  When  Inapplicable. — The 
doctrine  of  contributory  negligence  on  the  part  of  a  fellow-servant 
cannot  be  invoked  by  a  stranger  against  an  injured  party.  (111.) 
Nonn  V.  Chicago  City  Ey.  Co.,  114. 

See  Constitutional  Law,  13,  17;  Railroads,  1. 
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MAXIMS. 

1.  MAXIMS  —  Applicability. — The  maxim  "Sic  utere  txio  ut 
alienum  non  laedas, ' '  applies  to  actions  of  trespass,  trespass  on  the 
case,  and  other  actions  involving  negligence.  (Mont.)  Fleming  v. 
Lockwood,  375. 

2.  MAXIMS — Applicability. — The  doctrine  of  the  maxim,  "Sie 
utere  tuo  ut  alienum  non  laedas,"  is  not  inconsistent  with  the  rule  of 
law  that  a  man  may  use  his  own  property  as  he  pleases,  for  all  purposes 
for  which  it  is  adaptable,  without  being  answerable  for  the  con- 
sequences, if  he  is  not  an  active  agent  in  designedly  causing  injury, 
if  he  does  not  create  a  nuisance,  or  if  he  exercises  due  care  and  cau- 
tion to  prevent  such  injury.     (Mont.)     Fleming  v.  Lockwood,  375. 

See  Equity,  4,  5. 

MINES  AND  MINERALS. 

1.  OIL  AND  GAS — Right  of  Lessee  to  Partition. — The  lessee  un- 
der an  oil  and  gas  lease  has  no  right  to  compulsory  partition  of  the 
oil  and  gas  in  place,  considered  separately  from  the  land,  or  of  the 
land  itself.     (111.)     Watford  Oil  and  Gas  Co.  v.  Shipman,  144. 

2.  OIL  AND  GAS. — A  Lease  of  Land  to  Enter  and  Prospect 
for  oU  or  gas  is  a  grant  of  a  privilege  to  enter  and  prospect,  but 
does  not  give  the  title  to  the  oil  or  gas  until  such  products  are  found. 
(111.)     Watford  Oil  &  Gas  Co.  v.  Shipman,  144. 

3.  OIL  AND  GAS — Nature  or  Property  in. — Oil  and  gas  while  in 
the  earth,  unlike  solid  minerals,  cannot  be  the  subject  of  owner- 
ship distinct  from  the  soil.  (HI.)  Watford  OU  &  Gas  Co.  v.  Ship- 
man,  144. 

4.  OIL  AND  GAS. — The  Right  to  Go  upon  the  Land  and  Occupy 
It  for  the  purpose  of  prospecting,  if  of  unlimited  duration,  is  a 
freehold  interest,  but  being  vested  for  a  specific  purpose,  it  becomes 
extinct  when  the  purpose  is  accomplished  or  the  work  abandoned. 
(lU.)     Watford  Oil  &  Gas  Co.  v.  Shipman,  144. 

MISCONDUOT   OF   COUNSEL. 

See  Criminal  Law,  31-33;  Trial,  2. 

MORTGAGES. 

1.  MORTGAGE,  Foreclosure  of.  When  not  Set  Aside  by  a  Decree 
Requiring  the  Purchaser  to  Reconvey  to  the  Trustee  Making  the  Sale. 
If  a  sale  is  made  by  a  trustee  acting  under  a  power  in  a  mort- 
gage, and  the  purchaser  is  the  trustee's  wife,  to  whom  a  conveyance 
is  subsequently  made,  and  she,  pleading  her  disability,  cannot  be 
compelled  to  pay  the  purchase  price  and  a  decree  is  therefore  en- 
tered against  her  directing  her  to  reconvey  to  such  trustee,  this  does ' 
not  set  aside  the  foreclosure  proceedings  and  sale  if  the  time  for 
redemption  has  expired,  nor  revest  any  title  in  the  original  mortgagor, 
but  the  trustee  will  hold  the  land  as  part  of  the  trust  estate.  (Mass.) 
Atkins  V.  Atkins,  2S1. 

2.  ESTOPPEL  to  Dispute  Statements  of  an  Affidavit  of  Sale. — 
One  who  forecloses  a  mortgage  under  a  power  of  sale,  and  makes  and 
records  an  affidavit  stating  his  acts,  as  provided  by  statute,  is  not 
estopped  by  the  statements  of  the  affidavit  from  proving  the  true 
condition  of  the  title  of  the  realty  sold.  (Mass.)  Atkins  y.  Atkins, 
22L 
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3.  MORTGAGE — Foreclosure  of  Under  a  Power,  Whose  Title 
Passes  by. — If  a  trustee  under  a  mortgage,  who  is  thereby  veste<l 
with  a  power  of  sale,  sells  the  property  in  execution  of  the  power, 
the  purchaser's  title  is  derived  from  the  mortgagor  rather  than 
from  the  trustee,  and  this  remains  true  though  the  property  is  first 
bid  in  in  the  name  of  an  intermediary  who  then  conveys  to  the  real 
purchaser.     (Mass.)     Atkins  v.  Atkins,  221. 

4.  FOKECLOSURE  SALES — Error  in  Appointing  Commissioner  to 
Sell — Effect  of. — A  deed  by  a  commissioner  erroneously  appointed  by 
the  court  in  a  foreclosure  proceeding  to  make  sale  of  the  property,  no 
•teps  having  been  taken  to  secure  a  reversal  of  the  decree,  conveys 
the  title  of  the  party  against  whom  the  decree  was  rendered,  and  that 
title  is  unaffected  by  the  error  in  the  decree.  (Colo.)  Venner  v. 
Denver  Union  Water  Co.,  1036. 

See  Chattel   Mortgages 
Note, 
Mortgages,  scire  facias  upon,  77,  78, 

MUNICIPAL  CORPORATIONS. 
In  General. 

1.  MUNICIPAL  CORPORATION— Failure  to  Perform  Public 
Duty. — The  exemption  of  a  municipal  corporation  from  actions  by  in- 
dividuals suffering  special  damages  from  its  neglect  to  perform  or  its 
negligence  in  performing  public  duties,  whereby  a  public  wrong  is 
done  for  which  an  indictment  will  lie,  does  not  extend  to  actions 
where  the  injury  is  the  result  of  active  wrongdoing  chargeable  to  the 
eorporation.     (N,  J.  L.)     Kehoe  v.  Rutherford,  411. 

2.  MUNICIPAL  CORPORATION— Diversion  of  Surface  Water.— 
A  municipality  haa  no  right,  by  artificial  drains,  to  divert  surface 
water  from  the  course  it  would  otherwise  take  and  cast  it  in  a  body 
large  enough  to  do  substantial  injury  on  land  where,  but  for  such 
drains,  it  would  not  go,     (N.  J.  L.)     Kehoe  v,  Rutherford,  411. 

3.  MUNICIPAL  CORPORATION— Grant  of  Easement  for  Street. 
A  city  has  power  to  accept  a  voluntary  grant  of  an  easement  for 
a  public  street,  if  it  has  authority  to  maintain  streets,  and  there  is 
no  charter  provisions  prohibiting  the  acceptance,  (Wis.)  Hathaway 
T.  Milwaukee,  975, 

Liability  for  Coal-holes  in  Sidewalk. 

4.  PUBLIC  STREETS — Coal-hole,  Duty  of  Guarding. — It  is  the 
duty  of  the  owner  of  premises  to  see  that  a  coal-hole  in  the  side- 
walk is  properly  guarded  and  protected,  so  that  persons  passing 
along,  and  in  the  exercise  of  due  care,  will  not  fall  into  it,  and 
he  is  not  relieved  of  this  duty  by  the  fact  that  a  coal  company 
is  using  the  hole  for  the  purpose  of  putting  in  coal  which  is  ordered 
of  it,  and  the  company  owes  a  like  duty  to  persons  passing  along 
the  street  of  which  it  is  not  relieved  by  the  duty  resting  on  the  owner 
of  the  property  and  his  servants  and  agents,  (Mass.)  French  v. 
Boston  Coal  Co.,  257, 

5.  NEGLIGENCE,  Contributory,  Whether  Imputable  to  Person 
Injured  by  Falling  into  a  Coal-hole  in  the  Sidewalk. — It  cannot  be 
ruled,  as  a  matter  of  law,  that  a  person  who  falls  into  a  coal-hole 
when  passing  along  a  sidewalk  is  not  in  the  exercise  of  due  care, 
although  the  presence  of  men  and  a  team  should  have  put  him  on  his 
guard.  It  is  for  the  jury  to  say  how  far  he  could  properly  rely 
upon  the  fact  that  the  coal-hole  was  not  ordinarily  left  open  in  tho 
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sidewalk  without  some  notice  or  railing  to  warn  and  protect  travel- 
ers.    (Mass.)     French  v.  Boston  Coal  Co.,  257. 

6.  SIDEWALKS,  Coal-hole  in — Question  of  Nuisance,  When  not 
Material. — In  an  action  against  an  owner  of  property  and  a  coal 
company  for  injuries  received  by  the  plaintiff  in  falling  through 
a  coal-hole  in  the  sidewalk,  the  liability  of  the  defendants  is  not 
dependent  upon  whether  the  coal-hole  is  a  nuisance,  but  may  be 
afdrmed  as  against  the  owner  on  the  ground  that  he  carelessly  per- 
mitted the  hole  to  remain  open  and  neglected  to  properly  guard  it, 
and  against  the  coal  company  on  the  ground  that  it  did  not  prop- 
erly  guard  the  hole  when  using  it  for  the  purpose  of  putting  coal  on 
the  premises.     (Mass.)     French  v.  Boston  Coal  Co.,  257. 

7.  NEGLIGENCE,  Effect  of  Judgments  Against  Two  Persons  Fol- 
lowed by  One  Satisfaction. — If  judgments  are  recovered  in  separate 
actions  against  the  owner  of  premises  and  also  against  a  coal  com- 
pany on  the  ground  that  each  was  negligent  in  the  maintenance  and 
use  of  a  coal-hole,  whereby  a  person  passing  along  the  sidewalk  was 
injured,  there  can  be  but  one  satisfaction,  (Mass.)  French  v.  Bos- 
ton Coal  Co.,  257. 

Liability  for  Country  Beads. 

8.  MUNICIPAL  CORPORATIONS— Liability  for  Country  Roads.J 
A  town  need  not  keep  all  parts  of  a  country  highway  leading  out  of 
the  village,  though  within  its  limits,  in  a  safe  condition  for  public 
travel,  and  if  a  portion  of  the  width  of  the  road  is  kept  in  smooth.! 
condition   and   safe   and   convenient   for   travel,   the   city   dischargeaj 
its  duty.     (Wash.)     Nelson  v.  City  of  Spokane,  882. 

9.  MUNICIPAL  CORPORATIONS — Country  Roads — Negligent 
of  Traveler. — If  a  traveler,  without  necessity  or  for  his  own  pleasure 
or  convenience,  deviates  from  the  smooth  traveled  track  of  a  country 
road  within  city  limits,  and  in  so  doing  meets  with  an  accident 
for  some  cause  outside  of  such  track,  the  city  is  not  liable  for  the 
resulting  damages.     (Wash.)     Nelson  v.  City  of  Spokane,  882. 

10.  MUNICIPAL  CORPORATIONS— Country  Roads— Negligence 
of  Traveler. — If  a  traveler  on  a  country  road  within  city  limits, 
without  necessity,  attempts  to  drive  from  one  smooth  and  safe 
traveled  track  into  another  across  the  road  with  rough  ground 
intervening,  and  thereby  injures  his  wife,  he  is  guilty  of  con- 
tributory negligence  and  there  can  be  no  recovery  against  the  city. 
(Wash.)     Nelson  v.  City  of  Spokane,  882. 

See  Adverse  Possession,   11;   Nuisance. 

NEGLIGENCE. 

Imputed  Negligence. 

1.  NEGLIGENCE  of  One  Employ^,  When  not  Imputable  to  An- 
other.— If  two  employes  are  engaged,  with  the  aid  of  a  team  and  de- 
livery wagon,  in  delivering  the  goods  of  their  employer,  and  the  one 
driving  the  team  has  as  complete  charge  thereof  as  if  he  were  the 
owner  in  his  own  business,  his  negligence,  on  account  of  which  the 
wagon  was  struck  by  a  street-car  and  the  other  employe  injured,  can- 
not be  imputed  to  the  latter,  nor  relieve  the  railway  company  from 
liability  for  its  negligence  on  the  ground  that  the  driver's  negligence 
contributed  to  the  injury.  (111.)  Nonn  v.  Chicago  City  Railwav 
Co.,  114. 

2.  NEGLIGENCE,  Imputable,  When  cannot  Exist. — There  can  be 
no  imputable  negligence  except  in  those  cases  where  such  a  relation 
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exists,  as  that  of  master  and  servant,  or  principal  and  agent.     (111.) 
Nonn  V.  Chicago  City  Ry.  Co.,  114. 

Proximate  Cause. 

3.  NEGLIGENCE — Proximate  Cause. — ^If  an  injury  is  the  result 
of  a  sequence  of  negligent  acts,  and  the  original  wrong  only  becomes 
injurious  in  consequence  of  the  intervention  of  some  distinct  wrongful 
act,  the  injury  is  imputed  to  the  last  wrong  as  the  proximate  cause.^ 
(N.  C.)     Smith  v.  Norfolk  etc.  R.  R.  Co.,  423, 

4.  NEGLIGENCE — Proximate  Cause. — Before  a  recovery  can  be 
had  for  negligence,  it  must  be  shown  that  the  injury  was  the  prox- 
imate result  of  that  negligence.  (S.  C.)  Martin  v.  Southern  Ry.,. 
574. 

5.  NEGLIGENCE — Intervening  and  Prior  Cause. — If  there  is  an 
intervening  cause  and  the  prior  cause  does  nothing  more  than  to  give 
rise  to  the  circumstances  under  which  the  injury  occurs,  then  the  prior 
cause  cannot  be  said  to  be  the  proximate  cause.  There  may,  how- 
ever, be  a  succession  of  causes  and  the  first  be  the  proximate  cause. 
(S.  C.)     Martin  v.  Southern  Ry.,  574. 

Duty  to  Trespassers — Turntables. 

6.  NEGLIGENCE — Duty  of  Trespassers. — A  land  owner  or  occupier 
of  land  is  under  no  obligation  to  use  care  to  protect  a  trespasser  while 
on  the  premises,  and  is  liable  to  him  only  for  injury  intentionally  or 
wantonly  inflicted.  (Ohio)  Wheeling  etc.  R.  R.  Co.  v.  Harvey, 
503. 

7.  NEGLIGENCE — Duty  to  Infant  Trespasser. — An  owner  or  oc- 
cupier of  land  is  under  no  obligation  to  exercise  care  to  make  his 
premises  safe  for,  or  warn  of  danger,  children  who  come  upon  them. 
without  license  or  invitation.  (Ohio)  Wheeling  etc.  R.  R.  Co.  v. 
Harvey,  503. 

8.  NEGLIGENCE — Infant  Trespassers — Turntables. — A  railroad 
company  is  under  no  liability  to  an  infant  who  comes  upon  its  prem- 
ises without  license  or  invitation,  and  is  there  injured  while  playing 
with  its  unlocked  turntable  without  its  knowledge  or  consent. 
(Ohio)     Wheeling  etc.  R.  R.  Co.  v,  Harvey,  503. 

9.  NEGLIGENCE — Infant  Trespassers— Death  by  Drowning. — A 
water  company  is  not  liable  for  the  death  of  an  infant  who  comes 
upon  its  premises  without  license  or  invitation,  and  without  the 
knowledge  of  the  company,  falls  into  its  reservoir  and  is  drowned. 
(Ohio)     Wheeling  etc.  R.  R.  Co.  v.  HarVey,  503. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NONSUPPORT  OF  FAMILY. 
See  Criminal  Law,  15,  16. 

NUISANCE. 

1.  NUISANCE— Obstruction  of  Street. — Obstructing  a  public 
street  by  building  a  fence  across  it  is  an  indictable  nuisance.  (N. 
C.)     State  v.  Godwin,  467. 

2.  NUISANCE — Obstruction  of  Street — Right  to  Remove. — Ob- 
structing a  public  street  by  building  a  fence  across  it  is  an  indictable 
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nuisance,  abatable  both  by  the  proper  town  authoritiea  and  by  any 
person  who  is  annoyed  or  injured  by  it,  especially  when  the  latter  is 
empowered  to  remove  it  by  the  proper  authorities.  (N.  C.)  State 
V.  Godwin,  467. 

See  Injunction;   Railroads,  2-10. 

OFFIOEES. 

T)e  Facto  Oificer. 

1.  OFFICER  DE  FACTO— Unconstitutional  Statute. — ^An  Officer 
Appointed  under  authority  of  a  statute  to  fill  an  office  created  thereby 
is  at  least  a  de  facto  officer,  whose  acts,  performed  antecedent  to  a 
judicial  declaration  that  the  statute  is  unconstitutional,  are  valid  so 
far  as  they  involve  the  interests  of  the  public  and  of  third  persons. 
(N.  J.  L.)     Lang  v.  Bayonne,  391. 

Jiemovdl  of  Officer. 

2.  PUBLIC   OFFICE,   Power   of   a   Board   to   Elect   One   of   Its 

Members  to. — The  board  of  public  health  cannot  elect  one  of  its  mem- 
bers to  the  office  of  quarantine  physician  when  his  duties  require 
him  to  make  reports  and  recommendations  to  such  board,  and  the 
charges  which  he  makes  for  his  services  are  subject  to  its  approval. 
Under  these  circumstances  his  personal  interests  are  inconsistent  with 
the  discharge  of  his  duties  as  a  member  of  the  board.  (Mass.)  Gaw 
V.  Ashley,  229. 

3.  PUBLIC  OFFICERS,  Removal  of,  When  cannot  be  Set  Aside 
on  Mandamus.— If  the  mayor  of  a  city  removes  the  members  of  a  board 
of  health  because  they  elected  one  of  their  number  to  the  office  of 
quarantine  physician,  the  mayor's  action  cannot  be  set  aside  by  the 
court  on  mandamus  to  compel  the  restoration  of  such  members  to 
office,  if  it  cannot  be  said  his  action  was  without  sufficient  cause. 
(Mass.)     Gaw  v.  Ashley,  229. 

4.  THE  REMOVAL  of  a  Public  Officer  will  not  be  set  Aside  by 
the  Courts,  though  it  can  be  made  for  a  cause  only,  unless  the  re- 
moval was  an  arbitrary  exercise  of  the  power  and  the  cause  alleged  it 
frivolous,  unreasonable  and  in  law  insufficient.  (Mass.)  Gaw  v. 
Ashley,  229. 

OIL  AND  GAS. 

See  Mines  and  Minerals. 

PARDON. 

1.  CONSTITUTIONAL    LAW — Pardon    by    Statute — ^Lynching. — 

A  statute  providing  that  a  person  examined  as  a  witness  for  the 
state  in  a  proceeding  for  an  alleged  lynching  under  investigation  by 
the  court  shall  be  altogether  pardoned  of  any  and  all  participation 
therein,  whether  the  evidence  given  by  him  tends  to  incriminate  him 
or  not,  is  constitutional  and  valid.     (N.  C.)     State  v.  Bowman,  464. 

2.  CONSTITUTIONAL  LAW— Pardon  by  Statute.— Although  a 
constitutional  provision  confers  on  the  governor  power  to  grant  a 
reprieve,  commutation  and  pardon  after  conviction  in  favor  of  an  in- 
dividual in  a  particular  case,  the  exercise  of  such  power  is  an  ex- 
ecutive act  of  a  quasi-judicial  kind,  and  does  not  exclude  the  power 
of  the  general  assembly  to  pass  an  act  in  abolition  or  oblivion  of  such 
offense.     (N.  C.)     State  v.  Bowman,  464. 

3.  CRIMINAL  LAW— Pardon  by  Statute.— Under  a  statute  pro- 
viding that  a  person  examined  as  a  witness  for  the  state  in  a  pro- 


Index.  1153 

«eeding  for  an  alleged  lynching  under  investigation  by  tlie  court 
shall  be  altogether  pardoned  of  any  and  all  participation  therein, 
such  person  so  examined  is  entitled  to  his  pardon,  although  the  evi- 
dence given  by  him  does  not  in  any  way  tend  to  incriminate  him. 
(N.  C.)     State  v.  Bowman,  464. 

PAELIAMENTARY  LAW. 

1.  DELIBERATIVE  BODY — ^Reconsideration  of  Actions. — The 
right  of  a  deliberative  body  to  reconsider  its  action  in  a  matter  of  a 
judicial,  or  quasi-judicial,  character  ceases  when  a  final  determination 
has  been  reached,  and  the  determination  reached  is  final  as  soon  at 
least  as  the  existence  of  the  body  ends.  (N.  J.  L.)  Gulnac  v.  Board 
of  Freeholders,  405. 

2.  DELIBERATIVE  BODY— Judicial  or  Legislative  Acts. — The 
official  action  of  a  legal  body  which  is  the  result  of  judgment  and  dis- 
cretion is  a  judicial  rather  than  a  legislative  act,  and  so  is  an  act 
which  determines  the  rights  and  duties  of  parties  under  existing  law 
with  relation  to  existing  facts.  (N.  J.  L.)  Gulnac  v.  Board  of  Free- 
holders. 405. 

PARTIES. 

See  State. 

PARTITION. 

1.  PARTITION — Defendant  Claiming  Entire  Tract. — While  a  suit 
In  partition  cannot  be  made  a  substitute  for  an  action  of  ejectment, 
still  a  court  of  equity  has  jurisdiction  to  partition  land  under  some 
circumstances,  although  the  defendant  claims  title  to  the  whole 
tract,  where  he,  or  the  person  under  whom  he  claims  title,  was  a 
joint  owner  with  the  complainant  or  those  under  whom  he  claims. 
(Va.)     Morgan  v.  Haley,   846. 

2.  PARTITION — ^Jiirisdiction — Collateral  Attack. — Where  a  court 
of  equity  assumes  jurisdiction  to  partition  land  when  the  defendant 
claims  title  to  the  entire  tract,  its  decree,  though  erroneous,  is  not 
void  nor  open  to  collateral  attack.     (Va.)     Morgan  v.  Haley,  846. 

See  Mines  and  Minerals,  1. 

PARTNERSHIP. 

1.  PARTNERSHIP  IN  LAND — Statute  of  Frauds. — A  partner- 
ship for  the  purchase  and  sale  of  land  for  speculation,  the  profits  to 
be  divided  among  the  partners,  is  valid  though  verbally  made,  and 
the  existence  thereof  and  the  interest  of  the  members  may  be  shown 
by  parol.     (Va.)     Miller  v.  Ferguson,  840, 

2.  PARTNERSHIP  LAND  as  Personal  Property.— Real  estate  pur- 
chased for  partnership  purposes,  with  partnership  funds,  and  used 
as  part  of  the  stock  in  trade,  is  regarded  as  personal  property.  (Va.) 
Miller  v.  Ferguson,  840. 

8.  PARTNERSHIP  IN  LAND— Statute  of  Frauds.— When  the 
members  of  an  oral  partnership  to  speculate  in  land  attempt  to  ex- 
clude one  of  their  number  from  the  profits  of  the  venture,  he  may 
maintain  a  suit  to  establish  the  partnership  agreement  and  enforce 
its  provisions.  (Va.)  Miller  v.  Ferguson,  840. 
Am.  St.  Ecp.,  Vol.  122—73 
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passengebs. 

See  Carriers. 

PEDDLEBS. 

See  License  to  Sell  or  Peddle  Goods. 

PERJURY. 

1.  PERJURY — Willfully  False  Statement. — The  court  having  juris- 
diction to  make  the  inquiry,  in  general  terms,  any  deliberate  and  will- 
ful false  statement  of  a  witness  in  answer  to  questions  concerning  such 
inquiry  constitutes  a  good  assignment  for  perjury;  and  this  although 
the  question  might  be  too  general  to  form  the  basis  for  the  impeach- 
ment of  the  witness.     (Tex.  Cr.)     McDonough  v.  State,  684. 

2.  PERJURY — Willfully  False  Statement — Generality  of  Question. 
A  witness  having  boldly  answered  a  question  falsely,  deliberately  and 
willfully,  cannot  afterward  avail  himself  of  the  generality  of  the 
question  to  defeat  a  prosecution  for  perjury,  and  it  is  not  necessary 
before  perjury  can  be  assigned  on  the  false  statement,  that  the 
question  must  be  so  definite  as  to  time,  place  and  persons  involved  as 
to  afford  the  basis  for  the  impeachment  of  the  witness,  in  case  he 
makes  a  denial.     (Tex.  Cr.)     McDonough  v.  State,  684. 

3.  PERJURY — Willfully  False  Statement. — If  the  court  has  juris- 
diction to  make  the  inquiry,  and  questions  are  asked  of  a  general 
character,  upon  material  issues,  either  involved  in  the  case  itself,  or 
to  discredit  the  witness,  and  he  answers  falsely,  and  it  is  shown  that 
this  is  deliberate  and  willful,  his  answer  will  afford  the  basis  for  a 
prosecution  for  perjury.     (Tex.  Cr.)     McDonough  v.  State,  684, 

4.  PERJURY — ^Deliberate  False  Statement. — In  a  prosecution  of 
an  accused  for  perjury  for  having  falsely  testified  in  a  civil  case,  that 
he  had  not  been  injured  by  any  railroad  previously,  and  had  made  no 
claim  for  such  injury,  the  state  may  show  that  he  had  stated  to  a  wit- 
ness before  instituting  his  suit  for  personal  injury  that  he  had  not 
been  injured  by  any  other  railroad,  as  this  tends  to  show  the  state- 
ment upon  which  the  perjury  was  assigned,  and  that  if  was  deliberately 
made,     (Tex.  Cr.)     McDonough  v.  State,  684. 

5.  PERJURY — False  Testimony — Evidence, — On  the  trial  of  an 
accused  for  perjury  in  having  falsely  testified  in  a  civil  suit  for  per- 
sonal injury,  that  he  had  not  previously  been  injured  by  any  railroad, 
it  is  competent  for  the  state  to  show  that  the  accused  had  testified  to 
such  former  injury  in  such  civil  suit  on  cross-examination.  (Tex. 
Cr.)     McDonough  v.  State,  684. 

PLEADING. 

1.  PLEADING. — ^A  Complaint  that  States  a  Good  Cause  of  Action 
for  some  relief,  though  less  than  demanded,  is  gbod  on  demurrer. 
(Wis.)     State  v,  Norcross,  998.    ' 

2.  PLEADINGS — Waiver  of  Objection  to. — By  proceeding  as 
though  the  allegations  of  a  complaint  are  put  in  issue,  by  introducing 
evidence  to  prove  them,  the  objection  that  the  answer  is  not  suffi- 
cient to  raise  an  issue  is  waived.  (Colo.)  Venner  v.  Denver  Union 
Water  Co,,  1036. 

S.  PLEADING. — The  Allowance  of  an  Amendment  to  a  complaint 
after  trial  is  not  error,  if  the  original  complaint  was  suflicient  and 
the  amendment  simply  made  it  more  specific  in  conformity  with  the 
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proof  withont  changing  the  cause  of  action.     (Wis.)     Estej   Organ 
Co.  T.  Lehman,  951. 

See  Actions;   Estoppel. 

POLICE   POWEE. 

See  Constitutional  Law. 

PRINCIPAL  AND  AGENT. 

Authority  of  Agent. 

1.  PRINCIPAL  AND  AGENT. — Persons  dealing  with  an  agent 
having  limited  powers  must  generally  inquire  as  to  the  extent  of  his 
authority.     (N.  C.)     Swindell  v.  Latham,  430. 

2.  PRINCIPAL  AND  AGENT— Purchase  by  Agent  on  Credit.— 
If  a  principal  authorizes  his  agent  to  buy  goods  only  for  cash,  and 
furnishes  the  money  therefor,  he  is  not  liable  for  the  value  of  goods 
purchased  by  the  agent  on  his  credit.  (N.  C.)  Swindell  v.  Latham, 
430. 

3.  PRINCIPAL  AND  AGENT— Authority  of  Agent— Unauthorized 
Acts — Ratification. — If  a  principal  authorizes  his  agent  to  purchase 
goods  only  for  cash  and  furnishes  the  money  therefor,  and  the  agent, 
violating  his  instructions,  borrows  money  in  the  name  of  his  principal 
and  purchases  goods  therewith,  which  are  received  and  used  by  the 
principal,  the  latter  is  not  liable  for  the  borrowed  money,  unless 
it  is  shown  that  he  had  knowledge  that  his  agent  had  violated  his  in- 
structions.    (N.  C.)     Swindell  v.  Latham,  430. 

4.  PRINCIPAL  AND  AGENT — Authority  of  Agent. — An  agent 
cannot,  without  the  knowledge  of  his  principal,  use  the  credit  of  the 
latter  in  buying  goods  on  their  .ioint  account  for  the  purpose  of 
speculation.     (N.  C.)     Swindell  v.  Latham,  430. 

5.  PRINCIPAL  AND  AGENT — Unauthorized  Act  of  Agent — Evi- 
dence.— If  a  principal  authorizes  his  agent  to  buy  goods  only  for 
cash,  and  furnishes  the  money  therefor,  and  the  agent,  in  violation 
of  his  instructions,  borrows  money  in  the  name  of  his  principal  at 
a  usurious  rate  of  interest,  with  which  to  purchase  goods,  this  fact 
may  be  considered  by  the  jury  upon  the  question  of  knowledge  on  the 
part  of  the  one  lending  the  money  that  the  agent  was  exceeding  his 
authority,  and  acting  contrary  to  his  principal's  instructions.  (N. 
C.)     Swindell  v,  Latham,  430. 

Batification  of  Agent's  Acts. 

6.  AGENCY — ^ActB  Which  may  be  Ratified. — Where  a  stranger 
holds  himself  out  as  the  agent  of  another,  and  makes  a  contract 
or  does  an  act  for  that  other's  use  or  benefit,  the  latter  may  ratify; 
but  where  the  contract  or  act  is  not  in  that  other's  name,  uor 
intended  for  bis  use  or  benefit,  there  can  be  no  ratification.  (Va.) 
Virginia  Pocahontas  Coal  Co.  v.  Lambert,  860. 

7.  AGENCY — Ratification  of  Purchase. — Where  a  stranger,  falsely 
representing  himself  to  be  the  agent  of  another,  makes  a  purchase 
in  his  own  name,  with  his  own  money,  and  for  his  own  benefit, 
the  supposed  principal  cannot  claim  the  benefit  of  the  transaction 
bv  ratification.  (Va.)  Virginia  •  Pocahontas  Coal  Co.  v.  Lambert, 
860. 

Deed  Prorured  hy  Pretended  Agent. 

8.  AGENCY — Deed  Procured  by  Pretended  Agent — Trustee  Ex 
Maleflcio. — Where    one    falsely    represents   himself    to    be   an    agent, 
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and  procures  a  conveyance  in  his  own  name  by  causing  his  vendors 
to  believe  that  it  is  made  to  cure  defects  in  their  former  conveyances 
to  the  supposed  principal,  the  supposed  agent  is  a  mere  trustee  for 
the  person  really  intended  to  be  benefited  by  the  grantors.  (Va.) 
Virginia  Pocahontas  Coal  Co.  v.  Lambert,  860. 

See  Brokers. 


PRINCIPAL  AND  SUEETY. 

1.  SURETYSHIP. — An  Alteration  of  a  Contract  Made  and  Con- 
sented to  by  the  Surety  before  he  executed  it  cannot  discbarge  him 
from  liability.     (Ark.)     Powell  v.  Fowler,  41. 

2.  SURETYSHIP. — A  Surety  is  not  Discharged  by  an  Immaterial 
Change  in  the  terms  of  a  contract  if  the  bond  or  agreement  of  surety- 
ship specially  consents  to  any  change  not  materially  affecting  the 
agreement.  Hence  such  surety  ia  not  released  by  an  agreement  be- 
tween an  employer  and  his  agent  whereby  the  date  when  an  advance 
was  to  be  made  the  latter  was  postponed.  (Ark.)  Powell  v.  Fowler, 
41. 

3.  SURETYSHIP. — The  Imposition  of  Additional  Duties  on  an 
Agent  without  altering  the  original  contract  nor  interfering  with  its 
performance  does  not  release  the  surety.  (Ark.)  Powell  v.  Fowler, 
41. 

4.  SURETYSHIP. — ^Negligence  or  Misconduct  of  a  Party  to  a  Con- 
tract, When  does  not  Release  a  Surety  of  the  Other  Party. — Although 
in  an  action  by  a  principal  against  the  surety  of  an  agent  it  ap- 
pears that  the  principal  by  his  negligence,  laches,  or  nonperformance 
of  his  work,  or  interference  with  the  work  of  the  agent,  contributed 
to  prevent  him  from  carrying  out  his  part  of  the  contract,  the  surety 
is  nevertheless  not  discharged  from  liability  unless  the  conduct  of  the 
principal  caused  the  agent  to  fail  to  carrv  out  his  contract.  (Ark.) 
Powell  Y.  Fowler,  41. 

PROBATE  LAW. 
See  Executors  and  Administrators;  Wills. 

PROCESS. 

See  Corporations,  16-21, 

PROXIMATE   CAUSE. 

See  Negligence,  3-5. 

PUBLIC   CONTRACTS. 

See  Contracts,  1,  2. 

PUBLIC    OFFICERS. 

See  Officers. 

PUBLIC    POLICY. 
See  Constitutional  Law,  9-11. 
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QUIETING   TITLE. 

LIMITATION  OF  ACTIONS— Quieting  Title  Against  Lien  of 
City  Assessment. — If  city  street  assessment  liens  have  been  adjudged 
barred  by  limitation,  the  owners  of  property  formerly  covered  by 
such  liens  are  entitled  to  have  their  title  quieted  by  a  decree  re- 
quiring the  proper  authorities  to  enter  cancellation  of  the  liens  on 
the  proper  record,  and  the  record  of  cancellation  need  not  state 
that  such  liens  have  been  paid,  but  it  should  state  that  it  is  made 
by  order  of  court  as  set  forth  in  the  decree.  (Wash.)  Gushing  v. 
City  of  Spokane,  890. 

QUO  WARRANTO. 

1.  QUO  WARRANTO — Abuses  of  Franchises  to  Maintain  Dam. — 

A  complaint  in  quo  warranto  alleging  that  the  successor  of  the  gran- 
tees authorized  by  legislative  act  to  maintain  a  dam  in  a  river  to 
generate  power  is  maintaining  the  dam  in  violation  of  the  conditions 
and  limitations  prescribed  in  the  grant,  and  asserts  his  right  to  do 
so,  and  praying  that  the  whole  franchise  be  forfeited  because  he  has 
no  right  to  exercise,  states  a  cause  of  action,  at  least  for  the  pur- 
pose of  ousting  him  from  the  exercise  of  such  liberty  or  franchise  so 
wrongfully  claimed.     (Wis.)     State  v.  Norcross,  998. 

2.  QUO  WARRANTO — Nature  of  Proceeding. — Quo  warranto  is 
a  civil  action  to  redress  a  public  wrong  and  enforce  a  public  right. 
(Wis.)     State  t.  Norcross,  998. 

S.  QUO  WARRANTO — What  is  a  Franchise. — Authority  granted 
by  the  legislature  to  build  a  dam  across  a  river  upon  land  owned  by 
the  grantees,  and  to  use,  or  sell  the  right  to  use,  the  water  of  the 
stream  for  power,  is  a  franchise  within  the  law  of  quo  warranto. 
(Wis.)     State  v.  Norcross,  998. 

RAILROADS. 

lAahility  to  Minor  Who  Conceals  His  Age. 

1.  RAILROADS — Liability  to  Minor  Who  Conceals  His  Age. — 

If  a  minor  obtains  service  on  the  trains  of  a  railway  company  in 
order  to  learn  the  duties  of  a  fireman,  falsely  representing  himself 
to  be  of  age  when  he  has  knowledge  of  a  rule  of  the  company  for- 
bidding the  employment  of  minors,  he  is  a  trespasser  or  licensee  to 
whom  the  company  owes  no  other  duty  than  not  to  injure  him 
recklessly,  wantonly  or  willfully.  (Va.)  Norfolk  etc.  Ey.  Co.  v. 
Bondurant,  867. 

Injury  to  Adjacent   Owners   from   Operation  of  Bailways  and  Their 
Shops — Nvisance. 

2.  RAILWAYS— Discomfort  to  Adjoining  Proprletoni.— The  per- 
sonal discomfort  to  adjoining  proprietors  occasioned  by  the  operation 
of  cars  on  switch  tracks  and  in  the  station  yards  cannot  be  made  the 
basis  of  a  cause  of  action  against  the  railroad  company,  when  there 
is  nothing  improper  in  its  selection  of  the  particular  locality  for  its 
tracks  or  in  the  operation  of  its  cars  thereon.  (Tex.)  St.  Louis  etc. 
Ey.  Co.  v.  Shaw,  663. 

3.  RAILROADS — Right  to  Select  Location  for  Shops. — While  a 
railway  company  has  a  right  to  select  the  most  advantageous  loca- 
tion for  its  road,  roundhouse  and  repair  shops,  it  cannot  make  the 
■election  arbitrarily,  without  regard  to  th^  rights  of  persons  owning 

Eropcrty  close   to   the  location.     (Tex.)     Eainev  t.   Red  Elver  etc. 
y.  Co.,  622. 
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4.  RAILEOADS — Shops  and  Yards  as  Nuisance. — While  railway- 
shops  and  roundhouses,  when  arbitrarily  located,  may  constitute  a 
private  nuisance  which  will  be  enjoined  at  the  suit  of  one  whose 
property  is  injured,  still  when  the  railway  company  can  show  a  reason- 
able necessity  for  the  particular  location,  or  that  no  other  suitable 
place  can  be  found  where  similar  injury  will  not  result  to  another 
person,  an  injunction  should  be  denied  and  the  party  remitted  to  his 
action  for  damages.     (Tex.)     Eainey  v.   Eed  Eiver  Ry.   Co.,  622. 

5.  BAIIiBOADS — Injury  to  Church — Nuisance. — The  trustees  of 
a  church  cannot  recover  damages  against  a  railroad  company  for  injury 
caused  by  the  propinquity  of  its  terminal  and  depot  to  the  church, 
and  the  manner  of  its  use,  unless  such  use  constitutes  an  actionable 
nuisance.     (N.  C.)     Taylor  v.  Seaboard  Air  Line  Ey.,  455, 

6.  RAILBOADS  —  Operation  of  —  Nuisance. — Personal  interests 
and  comfort  must  yield  to  public  necessity  and  convenience,  and  the 
lawful  operation  of  a  railroad  with  reasonable  care  is  not  an  ac- 
tionable nuisance.     (N.  C.)     Taylor  v.  Seaboard  Air  Line  Ey.,  455. 

7.  BAILBOADS — Operation  of — Nuisance. — The  mere  establish- 
ment and  proper  use  of  a  freight  and  passenger  railroad  station  across 
the  street  from  a  church  does  not  constitute  an  actionable  nuisance, 
and  all  damage  that  flows  from  such  reasonable  and  proper  use  is 
damnum  absque  injuria.  (N.  C.)  Taylor  v.  Seaboard  Air  Line  Ey., 
455. 

8.  RAILBOADS — Operation  of — Nusiance. — Injuries  and  incon- 
veniences to  those  who  reside  near  a  railroad  terminal  from  noises 
of  locomotives,  shifting  of  cars,  loading  and  unloading  freight,  smoke, 
and  the  like,  which  result  from  the  necessary  and  proper  use  and 
conduct  of  the  terminal,  are  not  actionable  nuisances.  (N.  C.)  Tay- 
lor v.  Seaboard  Air  Line  Ey.,  455. 

9.  RAILBOADS —  Nuisance  —  Pleading. —  A  complaint  which 
charges  in  a  general  way  as  a  nuisance  the  running  of  trains  and 
shifting  cars  on  Sunday  at  the  time  of  regular  church  services,  with- 
out setting  forth  with  some  reasonable  degree  of  particularity  the 
things  done  or  omitted  to  be  done  wherein  the  railroad  company  has 
exceeded  its  legal  authority,  is  defective  and  open  to  demurrer.  (N. 
C.)     Taylor  v.  Seaboard  Air  Line  Ey.,  455. 

10.  BAILBOADS — Nuisance — ^Damages. — In  an  action  by  church 
trustees  against  a  railroad  company  to  recover  for  the  improper  use  of 
its  depot  near  the  church,  no  recovery  can  be  had  for  any  physical 
suffering  upon  the  part  of  their  pastor,  his  family,  or  the  individuals 
composing  the  congregation.  (N.  C.)  Taylor  v.  Seaboard  Air  Line 
Ey.,  455. 

Location,  Relocation  and  Extension  of  Boad  and  Depots. 

11.  RAILWAYS,  Duty  of  to  Construct  Through  County  Seats — 
Changes  in  Boundary  Line. — A  provision  in  a  constitution  declaring 
that  no  railroad  thereafter  constructed  shall  pass  within  three  miles 
of  a  county  seat  without  passing  through  the  same,  and  establishing 
and  maintaining  a  depot  therein,  unless  prevented  by  natural  ob- 
stacles, providing  the  town  or  its  citizens  shall  grant  a  right  of  way, 
does  not  relate  solely  to  the  corporate  limits  of  the  county  seat  as 
originally  established,  but  if  such  limits  are  subsequently  changed, 
it  ii  sufficient  that  the  railroad  pass  through,  and  maintain  its  depot 
within,  the  limits  as  thus  enlarged.  (Miss.)  State  v.  Mobile  etc. 
By.  Co.,  277. 

12.  RAILWAYS,  Duty  of  to  Seek  the  Grant  of  a  Right  of  Way 
Before  Refusing  to  Pass  Through  a  County  Seat. — Under  a  constitu- 


Index.  1159 

tional  provision  requiring  every  railroad  passing  within  three  miles 
of  a  county  seat  to  pass  through  it  and  maintain  a  depot  therein, 
provided  the  town  or  its  citizens  shall  grant  a  right  of  way,  it  is 
the  duty  of  a  railway  corporation  to  first  seek  such  grant  before 
constructing  its  road  outside  of  the  corporate  limits,  and  it  is  not 
a  sufficient  excuse  for  so  constructing  it  that  neither  the  town  nor  its 
citizens  tendered  such  grant  in  the  absence  of  being  asked  to  do  so. 
(Miss.)     State  v.  Mobile  etc.  Ey.  Co.,  277. 

13.  EAILWAYS,  Power  of  to  Abandon  Their  Lines  in  the  Guise 
of  Relocation. — A  railway  corporation  which  has  constructed  and 
placed  its  line  in  operation  cannot  abandon  or  relocate  any  part 
thereof  except  upon  the  score  of  imperious  necessity.  (Miss.)  State 
V.  Mobile  etc.  Ry.  Co.,  277. 

14.  RAILWAYS,  Power  of  to  Relocate  Depots. — If  a  railway  un- 
der the  duty  of  constructing  its  line  and  maintaining  a  depot  within 
a  town  does  construct  and  operate  its  line  and  locate  and  maintain 
its  depot,  it  cannot  abolish  or  disuse  the  depot  so  established,  or  fail 
to  keep  it  up  and  regularly  stop  trains  thereat,  without  the  con- 
sent of  the  railway  commission,  unless,  perhaps,  when  the  change  is 
imperatively  demanded  by  business  necessity  or  public  convenience, 
and  even  then  it  is  the  duty  of  the  railway  to  locate  the  new  depot 
on  the  line  of  its  established  route  within  the  limits  of  the  town 
at  a  site  designated  by  the  commission,  unless  the  site  selected  by 
the  railway  itself  should  be  both  convenient  and  accessible,  due  re- 
gard being  had  to  the  interests  of  the  road  and  to  public  convenience. 
(Miss.)    fltate  v.  Mobile  etc.  Ry.  Co.,  277. 

15.  RAILROADS. — Lessee  Corporations  have  No  Right  to  abandon 
their  routes  or  depots  which  the  original  or  lessor  corporation  did  not 
have.     (Miss.)     State  v.  Mobile  etc.  Ry.  Co.,  277. 

16.  RAILROADS — Statute  Giving  Power  to  Make  Changes  or 
Deviations,  When  does  not  Apply  to  Pre-existing  Lines. — A  statute 
granting  the  right,  after  beginning  the  construction  of  a  railroad, 
to  make  all  necessary  and  proper  changes  in  its  course  and  direction 
from  that  specified  in  the  application  for  its  incorporation,  does  not, 
after  the  construction  and  operation  of  a  narrow-gauge  railway 
and  the  consolidation  of  the  corporation  constructing  it  with  another 
corporation,  authorize  the  new  corporation  in  changing  the  old  road 
to  a  broad  gauge  to  ignore  and  disregard  the  rights  of  the  public 
growing  out  of  the  location  and  establishment  of  the  narrow  gauge 
by  changing  the  location  of  its  road  and  depot.  (Miss.)  State  v. 
Mobile  etc.  Ry.  Co.,  277. 

17.  RAILROADS,  Effect  of  Location  on. — Once  located  a  railroad 
is  permanently  located  for  the  whole  term  of  its  existence,  subject 
only  to  the  exception  of  a  specifically  granted  express  legislative  enact- 
ment authorizing  a  change  of  relocation.  (Miss.)  State  v.  Mobile 
etc.  Ry.  Co.,  277. 

18.  RAILWAYS — Extension  of  Pre-existing  Line,  Where  must  Be- 
gin, and  Depot,  Where  must  be  Located. — If  a  new  or  consolidated 
railway  corporation  has  authority  to  extend  the  line  of  one  of  the 
old  corporations,  it  must  begin  at  the  terminus  of  the  old  line,  and 
may  extend  its  line  from  such  terminus  over  whatever  may  be  the 
most  feasible,  convenient,  and  desirable  route  without  reference 
to  the  limits  of  the  municipality  in  which  such  terminus  was  situated, 
and  the  depot  must  be  established  either  at  its  old  site  or  at  some 
convenient  and  accessible  point,  with  due  regard  to  the  interests 
of  the  railroad  and  the  public  convenience.  (Miss.)  State  v.  Mo- 
bile etc.  By.  Co.,  277. 
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19.  EAILWAYS  In  County  Seats — Extension  of,  Duty  of  the  Town 
or  Citizens  to  Grant  Rights  of  Way. — If  a  state  constitution  provides 
that  a  railway  passing  within  three  miles  of  a  county  seat  must  be 
constructed  through  it,  provided  the  town  or  its  citizens  shall  grant 
a  right  of  way  for  the  line  and  depot,  and  the  railway  is  constructed 
and  maintained  through  the  municipality  constituting  such  county 
seat,  and  its  line  is  subsequently  authorized  to  be  extended,  no  duty 
rests  on  a  town  or  its  citizens  to  grant  any  right  of  way  for  the 
extended  line  nor  for  any  depot  made  necessary  thereby.  (Miss.) 
State  V.  Mobile  etc.  Ey.  Co.,  277. 

Consolidation  of  Corporations. 

20.  COEPORATIONS,  Consolidation  of,  Necessity  of  Complying 
with  the  Statements  of  the  Petition  for. — Statements  in  a  petition 
for  the  consolidation  of  railway  corporations  as  to  broadening  and 
standardizing  the  narrow-gauge  railroad  of  one  of  them  and  making 
it  a  part  of  the  main  line  are  conditions  upon  the  compliance  with 
which  alone  the  consolidation  is  consented  to,  and  in  the  absence  of 
such  compliance,  the  consolidation  is  of  no  effect.  (Miss.)  Mobile 
etc.  Ey.  Co.  v.  State,  295. 

21.  CORPOEATIONS — Railways,  Consolidation  of  Parallel  and 
Competing  Lines  of. — The  express  grant  by  the  legislature  of  power 
for  two  competing  and  parallel  lines  of  railway  to  consolidate  is 
void,  because  it  controverts  the  general  statutory  prohibition  against 
the  consolidation  or  purchase  of  competing  lines  of  railroad,  where 
there  is  a  provision  in  the  constitution  of  the  state  prohibiting 
the  laspension  of  any  law  for  the  benefit  of  any  individual,  cor- 
poration or  association.  (Miss.)  Mobile  etc.  Ey.  Co.  v.  State, 
295. 

22.  CORPOEATIONS — Consolidated,  must  Comply  with  the  Terms 
on  Which  Consolidation  was  Sought  and  Procured. — If  the  consent 
of  the  railway  commission  is  necessary  to  the  consolidation  of  cor- 
porations, and  for  the  purpose  of  obtaining  such  consent,  they  pledge 
themselves  to  broaden  and  standardize  the  narrow-gauge  railroad 
operated  by  one  of  them,  it  is  inequitable  for  them  to  violate  this 
condition,  and  they  may  be  enjoined  from  doing  so.  (Miss.)  Mobile 
etc.  Ey.  Co.  v.  State,  295. 

23.  CONSTITUTIONAL  LAW. — A  special  statute  purporting  to 
ratify,  confirm  and  make  lawful  the  abandonment  by  a  consolidated 
railway  corporation  of  its  old  line  and  depot  site  and  the  relocation 
of  its  line  and  depot,  is  unconstitutional,  where  the  constitution 
of  the  state  provides  that  there  shall  be  no  suspension  of  any  law 
for  the  benefit  of  any  individual,  association  or  corporation.  (Miss.) 
Mobile  etc.  Ey.  Co.  v.  State,  295. 

24.  RAILWAYS,  Consolidation  of,  Effect  upon  the  Location  of  the 
Road  and  the  Establishment  and  Maintenance  of  Depots. — If  an  ex- 
isting railway  corporation  which  is  subject  to  the  duty  of  maintain- 
ing its  pre-existing  road  and  depot  within  a  municipality  consolidates 
with  another  corporation,  such  consolidation  neither  decreases  the 
duties  of  the  corporation  nor  impairs  the  rights  of  the  public.  There- 
fore, the  consolidated  corporation  has  no  right  to  abandon  or  relocate 
its  road  or  depot  which  the  original  corporation  did  not  have.  (Miss.) 
State  V.  Mobile  etc.  Ry.  Co.,  277. 

25.  CORPORATIONS — Consolidated  Railroads — Duties  of  to  Con- 
form to  the  Statements  and  Promises  of  the  Petition  for  Consolida- 
tion.— ^If  a  petition  for  the  consolidation  of  railway  corporations^ 
one  of  which  has  constructed  and  maintained  a  narrow-gauge  rail- 
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way,  states  that  it  is  the  purpose  of  the  consolidated  corporation 
to  maintain,  us.e,  broaden,  and  standardize  such  narrow-gauge  road^ 
so  that  it  shall  become  a  part  of  the  line  of  the  railroad  operated 
by  the  consolidated  corporation,  it  becomes  the  duty  of  the  new  or 
consolidated  corporation  to  comply  with  the  statements  thus  made, 
including  the  duty  of  maintaining  such  narrow-gauge  line  without, 
in  the  process  of  reconstructing  it  to  a  broad  gauge,  making  any 
abandonment  of  the  previous  line.  (Miss.)  State  v.  Mobile  etc.  Ey. 
Co.,  277. 

26.  RAHiEOADS,  Consolidation  of  not  Allowable  Where  They  are 
Competing. — Under  the  laws  of  Mississippi  railroads  are  not  per- 
mitted to  consolidate  if  they  are  parallel  or  competing  lines,  and  a 
statement  in  a  petition  for  consolidation  that  the  roads  are  not  com- 
peting or  parallel  lines  is  a  statement  of  jurisdictional  facts  upon 
the  existence  of  which  the  power  of  the  corporations  to  consolidate 
depends.     (Miss.)     State  v.  Mobile  etc.  Ey.  Co.,  277. 

See  Carriers;  Waters  and  Watercourses. 
Note. 

Bailway  Corporations,  agent,  right  of  intending  passengers  to  rely  on 
the  statements  of,  638. 

agents  of,  mistake  of  one  in  giving  information  may  be  corrected 
by  the  giving  of  correct  information  by  another,  641. 

conductors,  duty  of  to  listen  to  explanation  of  mistakes  in  tickets, 
639. 

passengers,  ejectment,  right  of  to  resist,  639. 

passengers,  expulsion  of  from  trains  caused  by  mistake  of  ticket 
agents,  action  for  is  in  contract,  639. 

ticket  agents  and  their  duty  to  furnish  information,  638,  639. 

ticket  agents,  canceled  tickets,  sales  of  by,  645. 

ticket  agents,  damages  recoverable  by  passengers  ejected  because 
of  mistakes  of,  640,  641. 

ticket  agents,  destination  of  passengers,  false  information  given 
by  as  to  the  stopping  of  trains  at,  643. 

ticket  agents  giving  false  information  as  to  the  condition  of  the 
road  or  the  time  of  the  leaving  of  trains,  643. 

ticket  agents,  liability  of  railroads  to  passengers  ejected  because 
of  mistakes  of,  639,  640. 

ticket  agents,  mistakes  of  in  describing  passengers,  644. 

ticket  agents,  mistakes  of  in  respect  to  signing  or  stamping  tick- 
ets, 645. 

ticket  agents,  negligence  of  in  giving  information,  639. 

ticket  agents,  quarantine,  false  information  given  by  as  to  the 
existence  of,  643. 

ticket  agents,  refusal  to  validate  tickets,  645. 

ticket  agents,  selling  tickets  the  time  limit  of  which  has  ex- 
pired or  will  expire  before  the  journey  can  be  completed, 
644, 

ticket  agents,  stop-over  privileges,  false  information  given  by 
respecting,  643. 

tickets,  charging  a  higher  rate  for,  because  paid  for  on  the 
train,  642. 

tickets,  failure  to  obtain  because  office  was  closed,  641,  642. 

tickets,  lost,  cannot  entitle  passenger  to  remain  on  the  train,  642, 
643. 

tickets  of,  whether  conclusive  evidence  of  the  terms  of  the  con- 
tract, 639. 
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BAFE. 

1.  RAPE — Hu8l)aad  and  Wife. — A  man  cannot  commit  rape  nor 
assault  to  commit  rape  upon  his  wife.  (Tex.  Cr.)  Frazier  v.  State, 
738. 

2.  RAPE — Wife  as  Witness  Against  Husband. — A  wife  who 
charges  her  hu&bancl  with  an  assault  to  commit  rape  upon  her  is  not 
competent  as  a  witness  against  him.  (Tex.  Cr.)  Frazier  v.  State, 
738. 

3.  RAPE — Evidence — Res  Gestae. — A  spontaneous  statement  by  a 
girl,  six  years  old,  to  her  mother,  in  response  to  questions,  as  to  the 
facts  in  the  case,  made  twenty  minutes  after  a  criminal  assault  had 
been  made  upon  her,  and  while  she  was  still  very  much  excited,  is  ad- 
missible in  evidence  as  part  of  the  res  gestae,  upon  a  trial  for  the 
rape  upon  her.     (Tex.  Cr.)     Thomas  v.  State,  712. 

4.  RAPE — Evidence — Res  Gestae — Age  of  Witness. — A  statement 
of  a  girl,  six  years  old,  of  the  facta  surrounding  a  criminal  assault 
made  upon  her,  and  admissible  in  evidence  as  part  of  the  res  gestae, 
cannot,  on  a  trial  for  the  assault,  be  excluded  on  the  ground  that  the 
child  was  incompetent  to  testify.     (Tex.  Cr.)     Thomas  v.  State,  712. 

5.  RAPE — Separate  Acts  of  Intercourse — Duty  of  State  to  Elect. — 
If,  upon  a  trial  for  rape,  several  acts  of  intercourse  are  shown  with 
the  same  prosecutrix,  each  constitutes  a  separate  and  substantive 
offense,  and  the  state  is  required  to  elect  upon  which  act  of  inter- 
course it  will  rely  for  conviction.     (Tex,  Cr.)     Powell  v.  State,  683. 

RECEIVERS. 

ACTIONS — Receiver  as  Party. — If  a  receiver  is  made  a  de- 
fendant in  an  action  by  leave  of  court,  he  is  in  the  same  position  as 
any  other  litigant,  and  the  parties  to  the  action  interested  in  the 
subject  matter  of  the  controversy  have  the  same  right  to  defend 
against  his  claim,  and  by  appropriate  pleading  seek  relief  against  it, 
as  against  any  other  litigant.  (Colo.)  Venner  v.  Denver  Union 
Water  Co.,  1036. 

See    Corporations,   20. 

RECONSIDERATION  OF  QUESTION. 

See  Parliamentary  Law. 

RECORDS. 
See  Deeds,  7-9. 

REFORMATION  OF  INSTRUMENTS. 

JUDICIAL  SALE — Reformation  of  Deed. — If  a  commissioner's 
deed  executed  in  pursuance  of  a  sale  in  foreclosure  is  defective  in 
stating  the  parties  whose  title  is  conveyed  thereby,  the  grantee  is 
entitled  to  have  it  corrected  by  a  court  of  chancery.  (Ark.)  Gates 
V.  Gray,  19. 

RES    GESTAE. 

See  Assault,  3;  Homicide,  13;  Rape,  3,  4. 

RES   JUDICATA. 

See  Judgments,  8-10. 
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BOBBERY. 


1.  BOBBEBT — Consent  to. — If  a  person  anticipating  that  he  maj 
be  robbed,  and  without  making  any  agreement  with  the  robber  in  that 
regard,  carries  marked  money  to  detect  the  robber,  thii  is  not  such 
a  consent  to  the  robbery  as  absolves  the  robber  from  criminality. 
(Tex.  Cr.)     Tones  v.  State,  759. 

2.  ROBBEEY — Elements  of  Offense — Proof. — If  an  indictment  al- 
leges that  defendant  committed  robbery  by  an  assault  and  by  violence, 
and  by  putting  the  prosecutor  in  fear  of  life  and  bodily  injury,  proof 
of  either  of  such  allegations  establishes  a  complete  offense.  (Tex. 
Cr.)     Tones  v.  State,  759. 

3.  BOBBEBT — Proof  of  Actual  Fear. — In  a  prosecution  for  rob- 
bery it  is  not  necessary  that  actual  fear  of  life  and  bodily  injury  on 
the  prosecutor's  part  should  be  strictly  and  precisely  proved,  as  the 
law  presumes  fear  when  there  appears  to  be  just  ground  for  it. 
(Tex.  Cr.)     Tones  v.  State,  759. 

4.  BOBBEBY  After  Arrest. — Officers  who  make  a  rightful  arrest 
and  subsequently  use  violence  and  commit  a  robbery  upon  the  person 
arrested  will  not  be  exonerated  on  account  of  the  legality  of  the 
alleged  arrest.     (Tex.  Cr.)     Tones  v.  State,  759. 

5.  BOBBEBY  After  Arrest — Bight  of  Search  as  a  Defense. — Al- 
though officers  making  an  arrest  may  search  the  prisoner  and  take 
valuables  from  him  for  the  purpose  of  keeping  them  in  safe  custody 
until  he  is  enlarged,  yet  if  they  had  the  intent  at  the  time  they  found 
the  valuables  on  him  to  take  them  for  their  own  use  and  they  used 
force  to  make  the  search,  they  cannot  avail  themselves  of  the  right 
of  search  to  defeat  a  prosecution  for  robbery.  (Tex.  Cr.)  Tones  v. 
State,  759.    . 

6.  BOBBEBY  After  Arrest — Degree  of  Force. — If,  after  making  an 
arrest  and  taking  a  prisoner  to  jail,  the  arresting  officer,  without  ask- 
ing the  consent  of  the  prisoner  to  be  searched,  rudely  backed  him 
against  the  wall  and  held  his  hands  up  while  he  thrust  his  hands  into 

^his  pocket  and  extracted  his  money  therefrom  with  a  present  intent 
to  appropriate  it  to  his  own  use  there  was  sufficient  force  used  to  con- 
stitute robbery.     (Tex.  Cr.)     Tones  v.  State,  759. 

7.  BOBBEBY — Evidence. — If,  in  anticipation  of  being  robbed,  and 
to  detect  the  robber,  the  prosecutor  carried  marked  currency,  a  written 
memorandum  preserved  by  a  witness  at  the  time  he  gave  the  prosecutor 
such  currency  of  the  numbers  and  denominations  of  the  bills  constitut- 
ing the  currency  and  used  by  the  witness,  who  stated  that  it  was 
correct  and  made  at  the  time,  is  admissible  in  evidence,  especially 
when,  by  other  evidence,  such  bills  are  abundantly  identified  as  thos« 
taken  from  the  prosecutor.     (Tex.  Cr.)     Tones  v.  State,  759. 

SALES. 
1%  General. 

1.  CONFLICT  OF  LAW. — A  Sale  of  Tangible  Personal  Property, 
stored  in  New  Jersey,  by  an  insolvent  Iowa  corporation  to  four  cred- 
itors, one  of  whom  is  a  director,  in  satisfaction  of  a  prior  debt,  is 
ineffectual  as  against  attaching  creditors  who  do  not  reside  in  Iowa, 
when  the  vendees  all  have  knowledge  of  the  facts.  (N.  J.  L.) 
Schmidt  v.  Perkins,  417. 

2.  SALE  OF  PBOPEBTY  to  be  Used  In  Connection  with  an  Un- 
lawful Business. — The  mere  fact  that  the  seller  of  a  piano  knew  that 
it  was  to  be  used  in  connection  with  the  unlawful  keeping  of  a  bawdy- 
house   does  not   avoid   the   contract   of   sale,    nor   prevent   the   seller 
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from  recovering  the  property  on  the  failure  of  the  purchaser  to  com- 
ply with  the  terms  of  the  sale,  where  it  was  not  inseparable  from 
the  business,  and  the  seller  was  not  to  derive  some  benefit  from  the 
use  of  the  piano  in  such  house.  (Ark.)  Hollenberg  Music  Co.  v. 
Berry,  17. 

Change  of  Possession — Statute  of  Frauds. 

3.  SALES — Change  of  Possession. — In  Case  of  a  Verbal  Sale  of 
personal  property,  mere  words  inter  partes  will  not,  under  the  statute 
of  frauds,  effect  a  change  of  possession  of  the  goods  from  the  seller 
to  the  buyer;  some  affirmative  act  is  necessary  at  least  reasonably 
indicating  a  taking  of  the  property  and  an  acceptance  thereof,  un- 
der the  contract.  (Wis.)  J.  H.  Silkman  Lumber  Co.  v.  Hunholz, 
1008. 

4.  SALES — Change  of  Possession — Statute  of  Frauds. — The  mere 
fact  that  when  a  verbal  contract  of  sale  is  made  the  goods  are  in 
the  possession  of  the  contemplated  vendee  does  not  satisfy  the  stat- 
ute of  frauds;  there  must  be  some  affirmative  act  on  his  part  mani- 
festing an  intention  to  accept  the  goods  in  pursuance  of  the  agree- 
ment.    (Wis.)     J.  H.  Silkman  Lumber  Co.   v.  Hunholz,  1008. 

Misunderstanding  as  to  Price. 

5.  SALES — Misunderstanding  as  to  Price. — When  there  is  a  mis- 
understanding between  the  buyer  and  seller  of  an  article  as  to  its 
price,  the  contract  of  sale  is  not  complete,  and  the  law  implies  no 
agreement  to  pay  a  reasonable  price.  (Wis.)  Estey  Organ  Co.  v. 
Lehman,  951. 

6.  SALES — ^Misunderstanding  as  to  Price. — ^When,  through  a  mis- 
understanding, the  minds  of  the  parties  to  a  sale  do  not  meet  as  to 
the  price,  but  the  buyer  receives  the  article  and  converts  it  to  his 
use  with  knowledge  of  the  invoice  price  fixed  by  the  sellers,  he 
becomes  bound  to  pay  the  price  stated  in  the  invoice.  (Wis.)  Estey 
Organ  Co.  v.  Lehman,  951. 

SALOONS. 

See  Intoxicating  Liquors. 

SCI6.E   FACIAS. 

1.  SCIRE  FACIAS — ^Want  of  Service  of  Process. — ^Tn  scire  facias 
on  a  judgment,  th^  defendant  cannot  attack  the  judgment  for  the 
purpose  of  showing  that  it  is  void  for  want  of  jurisdiction,  unless 
the  fact  that  it  is  so  void  appears  on  the  face  of  the  record.  (111.) 
Bank  of  Eau  Claire  v.  Reed,  66. 

2.  SCIRE  FACIAS — Jury  Trial. — The  defendant  in  scire  facias  is 
not  entitled  to  a  jury  trial  on  the  issue  of  nul  tiel  record.  Such  issue 
is  triable  by  the  court  and  must  be  determined  by  it  from  an  inspec- 
tion of  the  record  itself.     (111.)     Bank  of  Eau  Claire  v.  Reed,  66. 

3.  SCIRE  FACIAS. — The  Proper  Judgment  In  Scire  Facias  is  that 
the  plaintiff  have  execution  of  the  judgment  described  in  the  writ,  but 
»  judgment  that  the  original  judgment  be  revived  and  stand  in  full 
force  and  effect  as  of  the  date  of  the  rendition  thereof,  and  that  the 
plaintiff  have  execution  against  the  defendant  for  such  judgment,  to- 
gether with  the  costs  of  the  original  action  and  this  action,  is  not 
improper  in  form.     (Bl.)     Bank  of  Eau  Claire  v.  Beed,  66. 
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Note. 

Scire  Facias,  abolition  of,  73. 

accord  and  satisfaction  as  defense  to,  105. 

actions,  for  what  purposes  may  be   deemed  to  be,  72, 

administrator  de  bonis  non,  when  a  proper  party  to  prosecute,  84. 

against  a  defendant  civilly  dead,  88. 

against   defaulting   witnesses,   75. 

against  persons  of  unsound  mind,  80. 

against  sureties  on  injunction  bonds,  75. 

against  whom  may  be  prosecuted,  85. 

alimony,  judgments  for,  when  enforceable  by,  76. 

amendment,  failure  to  make,  97. 

amendment   of  writs  of,  9G. 

amendment,  right  of,  at  what  times  may  be  allowed,  98. 

amendment,  right  of,  to  what  extends,  87,  98. 

answer,  what  questions  must  be  presented  by,  103. 

assignees,  right  of  to  prosecute,  83. 

averments,  what  necessary,  93-96. 

bankruptcy,  change  of  parties  plaintiff  by,  84. 

because  of  a  change  in  the  parties  otherwise  than  by  death,  79,  80. 

because  of  the  failure  to  issue  execution  within  a  year  and  a  day, 
79. 

because  of  the  marriage  of  a  woman,  79,  80. 

because  of  the  happening  of  some  fact  after  the  entry  of  judg- 
ment, 81,  82. 

chancery  and  other  decrees,  whether  enforceable  by,  76. 

classification  of  cases  wherein  necessary,  79. 

classification    of   nature   and   objects   of,   70-72. 

collateral  attack  upon  judgments  and  proceedings  by,  106. 

consequences   of  not   prosecuting,  82. 

constructive  service  of,  99. 

counterclaims,    whether    available    as    defenses    to,    105. 

court  which  may  issue,  91. 

creation  of  remedy  by,  71. 

death  of  a  codefendant  makes  necessary,  81. 

death  of  a  coplaintiff,  when  not  a  cause  for,  81. 

death  of  party  when  makes  necessary,  80,  81. 

death  of  sole  plaintiff,  who  may  prosecute  after,  84. 

death  of  some  only  of  the  plaintiffs,  85. 

death  of  the  defendant  as  a  cause  for,  80. 

defenses  to  and  their  presentation,  103-107. 

definitions  of,  70,  71. 

demurrer  by  plaintiff  to  the  defendant's  plea,  107. 

ejectment,  persons  entering  after  judgment  in,  whether  necessary 
parties,  87. 

execution,  issue  of  without  prosecuting,  83. 

execution  upon,  form  of,  113. 

executors  and  administrators,  averments  of  the  writ  with  respect 
to,  94,  95. 

executors  and  administrators,  when  must  be  made  parties  to,  81, 
88. 

failure  to  demur  to  or  to  move  to  quash,  92. 

form  and  contents  of,  92. 

functions   of  writs   of,   97. 

garnishment,  new  parties,  when  may  be  proceeded  against  by,  89. 

heirs  and  terre  tenants,  when  must  be  named  in,  92. 

heirs,  when  must  be  made  parties  to,  81. 

heirs,  when  may  prosecute,  85. 
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Scire  Facias,  in  cases  of  bankruptcy,  80. 
in  real  actions,  75. 

in  whose  name  must  be  prosecuted,  83. 
irregularities,  how  must  be  taken  advantage  of,  103. 
irregularities   in  and  their  effect,   100. 
is  not  an  original,  but  a  judicial,  writ,  71. 
issuing  of,  whether  must  be   authorized  by  the  court,  90. 
joinder  in  of  strangers  to  the  original  judgment,  86. 
joinder  of  defendants  in,  85-89. 
joinder  of  heirs  and  personal  representatives  in  proceedings  for, 

81,   82. 
judgment,  description  of  in,  93. 
judgment   in,   effect   of,    110-113. 
judgment  in,  irregularities  do  not  make  void,  113. 
judgment  in,  nonresidents,  when  affected  by,  111,  112. 
judgment  in,  third  persons,  when  affected  by.  111. 
judgment     in,   whether    prolongs   the   life   of   the   original   judg* 

ment,   111. 
judi^ment  upon  by  default,  102,  103. 
judgment  upon  is  not  a  new  judgment,  110. 
judgment  upon,  what   destroys,   72. 
judgments  in  and  their  form  and  substance,  109. 
judgments  in,  when  may  be  several,   109. 
judgments   which   will    not    support,    76. 
liens,  destruction  of  by  failure  to   prosecute,  83. 
limitations   applicable  to  suits  or  proceedings  by,  107,  108. 
may  be  sued  out  before  a  year  and  a  day,  94. 
necessity  for,  79. 

on  judgments  apparently  satisfied,  77. 
on  judgments  at  law,  75. 

on  judgments  based  on  warrants  of  attorney,  76. 
on  judgments  for  alimony,  76. 
on  judgments  in  ejectment,  87. 
on  judgments  payable  in  installments,  76. 
on  judgments  where  the  amount  due  is  uncertain,  76. 
on  mechanics'  liens,  78. 
on  mortgages,  77,  78. 

on  recognizances  in  criminal  cases,  74,  75. 
on  the  death  of  one  of  several  judgment  creditors,  80. 
parties  who  must  be  proceeded  against  by,  81. 
payment  and  release  as  defenses  to,  105. 
pleadings,  complaint  or  declaration  not  necessary,  90,  92. 
pleadings  for,  90,  91,  103,  107. 
pleadings  on  behalf  of  the  defendant,  91,  103. 
proceedings  necessary  to  obtain,  89,  90. 
real  property,  actions  concerning,  death  of  a  party,  when  makes 

necessary  in,  81,  88. 
recitals  of,  92. 

release  of  by  release  of  all  actions,  70. 
remedy  by,  when  cumulative,  75. 
remedy  by,  when  exclusive,  74,  75. 
replication  to  the  defendant's  plea,  107. 
res  judicata,  application  of  principles  of  in  proceedings  by,  105, 

106. 
res  judicata,  effect  of  judgment  upon  as,  110,  111. 
return  of,  amendments   of,   102. 
return  of,  at  what  time  must  be  made,  101. 
return  of,  to   what   court   must   be   made,    101. 
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Scire  Facias,  return  of,  what  must  show,  102. 
second  on  the  same  judgment,   113. 
service  of,   actual,   when   necessary,   98. 

strangers  to  the  original  judgment,  whether  must  be  parties  to,  86. 
terre  tenants,  who  must  be  proceeded  against  as,  88,  89. 
time  within  which  the  writ  must  be  sued  out,  107. 
to  annul  letters  patent,  79, 
to  dissolve  corporations,  78. 

to  enforce   obligations   taken   in   judicial   proceedings,   75. 
to  enforce   the   forfeiture   of   charters   of   corporations,  78. 
to  enforce  the  obligation  of  bail  in  civil  cases,  73,  74. 
to  enforce  the  obligations  of  sureties  in  criminal  proceedings,  73, 

74. 
to  set  aside  mistaken  entries  of  satisfaction,  77. 
to  terminate  pre-existing  rights  and  interests,  78. 
to  whom  should  be  directed,  92. 
trial  by  jury,  right  to  in  proceedings  by,  108, 
variance   between   and   the  judgment,   93. 
waiver  of  by  the  defendant  or  judgment  debtor,  83. 
when  a  new  action,  71. 

where  the  proceeding  is  essentially  a  new  action,  82. 
whether  lies  on  all  debts  of  record,  73. 
who  are  affected  by  the  revivor  of  a  judgment  by,  88. 
who  may  prosecute,  83. 

SELF-DEFENSE. 

See  Homicide,  4-6;  Trespass,  5. 
Note, 
Bherifl's  Deed,  reformation  of  in  equity,  21. 

SHIPPING. 

See    Collisions. 

SODOMY. 

1.  SODOMY  may  be  Committed  Upon  Either  Man  or  Woman, 

and  an  indictment  alleging  a  name  which  may  be  applicable  to  either 
sex  as  the  person  upon  whom  the  crime  was  committed  is  sufficient 
in  that  respect.     (Tex,  Cr.)     Adams  v.  State,  733, 

2,  SODOMY. — Carnal  Connection  with  a  female  against  the  order 
of  nature  is  sodomy.     (Tex.  Cr.)     Adams  v.  State,  733. 

SPECIFIC  PEEFORMANCE. 

1.  SPECIFIC  PERFORMANCE— Eight  of  Revocation  Bars.— A 
Provision  in  a  Lease  authorizing  the  lessee  to  determine  his  liabil- 
ity thereunder  at  any  time  upon  the  payment  of  one  dollar,  while 
it  does  not  render  the  lease  invalid  for  want  of  mutuality,  deprives 
the  lessee  of  relief  in  equity  in  the  nature  of  specific  performance. 
(111.)     Watford  Oil  &  Gas  Co.  v.  Shipman,  144. 

2.  EQUITY — The  Duty  to  Do  In  Equity  as  a  Condition  of  Relief. 
Where  a  wife  pleads  her  disability  in  defense  of  a  suit  to  compel 
her  specific  performance  of  a  contract  to  purchase  real  property 
which  has  been  conveyed  to  her  pursuant  to  such  purchase,  she  may 
be  compelled  to  reconvey  the  property,  but,  as  a  condition  to  relief, 
she   will   be   allowed  for   taxes   paid   by    her   and  for  moneys   paid 
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in   part   performance   of   the   contract.     (Mass.)     Atkina   v.   Atkins, 
221. 

SPENDTHRIFT   TRUST. 
See   Trusts,   2-5. 

STATE. 

STATE,  When  Proper  Party  to  a  Suit. — The  state  is  always 
a  proper  party  to  a  proceeding  instituted  to  protect  the  rights  of 
the  public,  and  to  finally  terminate  the  willful  ignoring  of  its 
duties  under  the  statutes  of  the  state  and  a  violation  of  its  charter 
by  a  corporation  of  a  quasi-public  nature.  The  state  is  therefore 
a  proper  party  to  a  suit  to  enjoin  a  railway  corporation  from  con- 
structing and  operating  its  line  without  passing  through  a  county 
seat  and  to  prevent  it  from  abandoning  a  portion  of  its  road  formerly 
operated  by  it  or  its  predecessor  in  interest.  (Miss.)  State  v. 
Mobile   etc.  Ey.  Co.,  277. 

STATUTE   OF  FRAUOa 
See  Frauds,  Statute  of. 

STATUTES. 
Title  of  Act. 

1.  CONSTITUTIONAL  LAW— Title  of  Statute.— The  title  of  an 
act  entitled  "An  act  to  provide  for  the  payment  of  wages  of  labor 
in  lawful  money  of  the  United  States  and  to  punish  violations  of  the 
same"  is  broad  enough  to  include  a  clause  prescribing  the  time  when 
such  wages  become  due  and  payable.  (Wash.)  Shortall  v.  Puget 
Sound  Bridge  etc.  Co.,  899. 

2.  CONSTITUTIONAL  LAW— Title  of  Statute.— The  title  of  an 
act,  to  make  it  valid,  need  not  be  an  index  thereof,  and  it  is  suffi- 
cient if  it  so  indicates  its  subject  and  scope  as  to  put  a  person  of 
ordinary  intelligence  upon  notice  and  inquiry  as  to  its  provision. 
(Wash.)     Shortall  v.  Puget  Sound  Bridge  etc.  Co.,  899. 

Enactment  and  Evidence  Thereof. 

3.  STATUTES — Evidence  of  Presentation  of  Bill  of  Governor. — 
An  entry  in  a  record  kept  in  the  governor's  office  pursuant  to  a  re- 
quirement of  law,  of  the  presentation  to  him  of  a  bill  which  has 
passed  both  houses  of  the  legislature,  the  entry  being  made  by  a 
subordinate  of  the  governor  in  the  discharge  of  duties  to  which  he 
had  been  duly  appointed,  is  competent  and  sufficient  to  show  such 
presentation.     (Ohio)     Wrede  v.  Eichardson,  598. 

4.  STATUTES — Enactment — Parol  Evidence  to  Impeacli. — The 
regular  enactment  of  officially  published  statutes  can  be  impeached 
only  by  the  records  of  their  enactment  and  not  by  parol  evidence. 
(Ohio)     Wrede  v.   Eichardson,  598. 

6.  STATUTES — Enactment — Evidence  of  Disability  of  (Jovemor. 
If  the  governor,  though  ill,  has  not  voluntarily  surrendered  the  func- 
tions of  his  office  and  no  provision  has  been  made  for  determining 
when  a  disability  from  such  cause  intervenes,  and  when  it  ends,  the 
valid  presentation  of  a  bill  to  the  governor  and  its  regular  enactment 
cannot  be  impeached  by  showing  that  upon  the  day  of  such  alleged 
presentation,  and  for  ten  days  thereafter,  the  governor  was,  by  reason 
of  his  extreme  illness,  unable  to  receive  or  consider  the  bill  as  r** 
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quired  by  the  constitution,  and  that,  by  reason  of  his  disability,  the 
duties  of  his  office  devolved  upon  the  lieutenant-governor.  (Ohio) 
Wrede  v.  Eichardson,  598. 

Construction. 

6.  STATUTES,  Construction  of  Revised. — ^Where  the  language  of 
the  revised  law  is  substantially  the  same  as  that  of  the  original 
statute,  verbal  changes  made  in  the  original  act  do  not  affect  the 
construction  of  the   statute.     (Mass.)     Savage   v.   Shaw,   272. 

Note. 

Streets,  conveyance  of  property  as  bounded  by,  218. 

dedication  of,  failure  of  municipality  to  accept,  when  does  not 
affect  the  right  of  a  person  to  receive  a  conveyance  of  prop- 
erty purporting  to  be  bounded  by,  218. 

STEEET    EAILWAYS. 

See    Carriers,   30-32. 
Note. 
Street  Railways,  transfers,  duty  of  passenger  to  scrutinize,  646. 

transfers,  mistakes  in,  liability  to  passenger  expelled  becaus» 
of,  645. 

SUBEOQATION. 

See  Banks   and  Banking. 

SUCCESSION. 

See   Descent. 

SUMMONS. 
Bee    Corporations,    16-21. 

SUEETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

1.  TAXATION — Franchise,  Where  Assessable. — A  corporate  fran- 
chise is  not  subject  to  taxation  in  a  state  other  than  that  in  which 
it  was  granted.  Hence,  the  fact  that  a  corporation  has  property  in 
another  state  does  not  entitle  it  to  any  deduction  from  the  assess- 
ment of  its  franchise  in  the  state  granting  it.  (Mass.)  American 
Glua  Co.  V.  Commonwealth,  268. 

2.  TAXATION. — The  Real  Estate,  Machinery  and  Merchandise 
which  is  to  be  considered  in  computing  the  amount  to  be  levied  as  a 
franchise  tax  includes  the  real  estate,  machinery,  and  merchandise 
without  as  well  as  that  within  the  state.  (Mass.)  American  Glue 
Co.  V.   Commonwealth,  268. 

See  Covenants. 

TELEGEAPH   COMPANIES. 

1.    TELEGRAPH  COMPANIES— Delay  in  Delivery— Damages.— A 
telegram  reading,  "Your  mother  is  dead.     Come  to-night,"  has  noth- 
ing on  its  face  to  put  the  telegraph  company  on  notice  that  if  it  was 
Am.  St.  Rep.,  Vol.  122—74 
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not  delivered  j)romptly  the  addressee  would  be  deprived  of  the  con- 
venience of  a  comfortable  conveyance  to  her  destination.  There- 
fore the  telegraph  company  is  not  liable  for  causing  such  deprivation. 
(S.  C.)     Kirby  v.  Western  Union  Tel.  Co.,  580. 

2.  TELEGRAPH  COMPANIES — Failure  to  Deliver  Telegram- 
Damages. — The  fact  that  the  addressee  of  a  telegram,  on  account  of 
the  failure  to  deliver  it,  is  compelled  to  stay  in  a  cold  waiting-room 
at  night,  with  no  money  to  pay  a  hotel  bill,  calls  for  special  damages, 
which  cannot  be  recovered  unless  the  telegraph  company  had  notice. 
(S.   C.)     Kirby  v.   Western   Union   Tel.   Co.,   580. 

3.  TELEGEAPH  COMPANIES.— "  Delivery "  of  a  telegram  in- 
cludes both  transmission  and  delivery.  (S,  C.)  Kirby  v.  Western 
Union   Tel.   Co.,   580. 

4.  TELEGRAPH  COMPANIES— Evidence — Opinions.— The  ad- 
mission of  the  testimony  of  a  telegraph  messenger  as  to  what  would 
be  a  reasonably  quick  delivery  of  a  telegram  in  a  particular  case  is 
largely  in  the  discretion  of  the  trial  court  and  is  not  ground  for  re- 
versal except  where  it  is  harmful.  (S.  C.)  Kirby  v.  Western 
Union  Tel.  Co.,  580. 

5.  TELEGRAPH  COMPANIES — Delay  in  Delivery  of  Teleniram- 
Presumption  of  Negligence. — Long,  unexplained  delay  in  the  delivery 
of  a  telegram  gives  rise  to  a  presumption  of  negligence  on  the  part  of 
the  telegraph  company,  and,  together  with  a  showing  of  damage  suf- 
fered by  reason  of  such  negligence,  makes  out  a  case  for  the  plaintiff. 
(S.  C.)     Kirby  v.  Western   Union  Tel.   Co.,  580. 

TICKETS. 

See  Carriers,  22-28, 

TIMBER. 

See  Lis  Pendens. 

TITLE  or  STATUTE. 
See  Statutes,  1,  2. 

TRADEMARKS. 

See  Constitutional  Law,  14, 

TRADES    UNIONS. 

1.  LABOR  UNIONS,  Right  of  to  Organize. — ^The  right  of  laboring 
people  to  organize  for  the  purpose  of  promoting  their  common  wel- 
fare is  fully  recognized.  They  may  refuse  to  work  for  any  particu- 
lar employer  and  may  obtain  employment  for  their  members  by  solici- 
tation and  promises  of  support  in  trade  or  otherwise,  but  in  the  ac- 
complishment of.  this  purpose  they  may  proceed  only  by  lawful  and 
peaceable  means,  and  they  have  no  right  to  make  war  on  other  per- 
sons.    (111.)     Wilson  V.  Hey,  119. 

2.  LABOR  UNIONS,  Coercive  Acts  of  Which  are  Unlawful.— It 
is  not  wrong  for  members  of  a  union  to  cease  patronizing  anyone 
when  they  regard  it  for  their  interest  to  do  so,  but  they  have  no 
right  to  compel  others  to  break  off  business  relations  with  one  from 
whom  they  have  withdrawn  their  patronage,  and  to  do  this  by  unlaw- 
ful means,  with  the  intent  of  injuring  such  person.  Such  means,  as 
giving  notices  which  excite  fear  or  reasonable  apprehension  to  other 
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persons  that  their  business  will  be  injured  unless  they  brealc  off  busi- 
ness relations  or  cease  to  patronize  another,  are  wrong  and  unlaw- 
ful.    (III.)     Wilson   V.   Hey,    119. 

3.  LABOB  UNIONS,  Force,  When  not  Necessary  to  Unlawful 
Coercion. — If  notices  are  given  or  things  done  having  the  natural 
effect  of  exciting  fear  and  apprehension  and  accomplishing  the  re- 
sult intended,  it  is  immaterial  that  they  are  not  accompanied  by  direct 
force.     (111.)     Wilson  v.  Hey,  119. 

4.  LABOR  UNIONS,  Unlawful  Boycotting  by,  What  Amounts  to. — 
Putting  a  business  firm  on  the  "unfair  list,"  publishing  that  fact 
and  giving  notice  thereof  to  other  persons  in  business,  when  it  is 
understood  by  the  persons  receiving  the  notices  that  continuing  to 
trade  with  the  persons  against  whom  the  notices  are  directed  will 
create  hostility  on  the  part  of  the  unions  and  cause  business  to  suf- 
fer, amount  fo  boycotting  such  firm,  the  object  being  to  coerce  the 
firms  by  injuring  their  business  with  the  public  at  large,  and  estab- 
lish an  unlawful  boycott,  against  the  continuance  of  which  an  injunc- 
tion  may   issue.     (111.)     Wilson   v.  Hey,   119. 

5.  LABOR  UNION,  Injunction  Against,  When  not  too  Broad. — 
An  injunction  against  placing  complainants  on  the  "unfair  list"  is 
not  too  broad,  where  the  object  of  so  placing  them  is  not  merely  to 
give  notice  of  that  fact  to  members  of  the  labor  union,  but,  further, 
to    establish    a   boycott.     (HI.)     Wilson   v.    Hey,    119. 

6.  EQUITY  PRACTICE — Time  and  Place  for  Urging  that  De- 
fendant is  not  a  Natural  nor  an  Artificial  Person  Subject  to  Suit. — 
If  a  suit  is  brought  against  a  labor  union  to  obtain  an  injunction, 
the  time  and  place  to  urge  that  it  is  not  a  natural  nor  an  artificial 
person  subject  to  suit  is  the  original  suit.  This  objection  cannot  ba 
made  in  a  procee<ling  to  punish  a  contempt  alleged  to  have  been 
committed  in  violation  of  an  injunction.  (HI.)  Barnes  v.  Chicago 
Typo.  Union,  129. 

TRAILING    BY    BLOODHOUNDS. 

See  Criminal  Law,  20. 

TRESPASS. 

1.  TRESPASS — Good  Intention. — That  which  is  essentially  a  tres- 
pass  cannot  become  lawful  from  having  been  done  with  good  inten- 
tion.    (N.  J.  L.)     Moore  v.  Camden  etc.  Ey.  Co.,  399. 

2.  TRESPASS,  Transfer  of  Action  for  to  the  Chancery  Court. — 
If  it  appears  by  the  complaint  that  after  the  plaintiff  purchased  real 
property  of  the  defendant,  but  before  the  conveyance  was  made,  the 
latter  committed  waste  by  cutting  and  removing  timber,  the  complaint 
should  not  be  dismissed,  but  the  cause  should  be  transferred  to  the 
chancery   court.     (Ark.)     Newman   v.   Mountain   Park  Land   Co.,   27. 

3.  TRESPASS — Necessity  for  Legal  Title  or  Possession. — To  sus- 
tain an  action  of  trespass  on  real  property,  plaintiff  must  have  the 
legal  title  or  be  in  actual  possession.  (Ark.)  Newman  v.  Mountain 
Park  Land  Co.,  27. 

4.  A  PURCHASER  OF  REAL  PROPERTY  Who  has  not  Fully 
Paid  Therefor,  nor  received  a  conveyance,  and  is  not  in  possession, 
cannot  maintain  an  action  at  law  for  a  trespass  thereon  and  the  cut- 
ting and  removal  of  timber  therefrom.  (Ark.)  Newman  v.  Moun- 
tain Park  Land  Co.,  27. 
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5.  TRESPASS — Right  to  Defend  Against. — Tf  tlie  land  in  question 
is  the  property  of  the  prosecutrix  in  a  charge  of  an  assault,  she  has  a 
right  to  use  whatever  force  is  necessary  to  protect  her  property, 
whether  fenced  or  not,  from  the  intrusion  or  trespass  thereon  by  any- 
one.    (Tex.  Cr.)     Taylor  v.  State,  675. 

6.  TBESPASS — Trespass  on  Case — Distinction. — An  action  of  tres- 
pass presumed  an  active  agency  on  the  part  of  the  wrongdoer  in  caus- 
ing the  injury,  and  the  doing  of  an  act  wantonly  or  in  total  disregard 
of  the  other's  right,  while  an  action  of  trespass  on  the  case  assumes 
that  the  injury  is  consequential,  or  that  the  direct  injury  is  the  result 
of  negligence  or  nonfeasance.     (Mont.)     Fleming  v,  Lockwood,  375. 

TEESPASSEES. 

See    Negligence,   6-9. 

TEESPASS  TO  TEY  TITLE. 

TEESPASS  TO  TRY  TITLE — Impleading  Warrantor, — Defend- 
ants in  trespass  to  try  title  should  not  be  denied  their  statutory  right 
to  implead  their  warrantor,  by  granting  a  severance  aa  to  him. 
(Tex.)     Cobb  v.  Robertson,  609. 

TEIAIi. 

Withdrawal  of  Evidence. 

1.  PEACTICE — Admission  of  Evidence — Withdrawal  from  Jury. — 
Error  in  the  admission  of  evidence  is  cured  by  afterward  withdraw- 
ing and  excluding  it  from  consideration  by  the  jury.  (Tex.  Cr.) 
Sanchez  v.  State,  772. 

Misconduct  of  Counsel. 

2.  TEIAL — Improper  Argument. — In  an  action  against  a  telegraph 
company  to  recover  for  failure  to  deliver  a  telegram,  a  statement  by 
plaintiff's  counsel  to  the  jury  that  if  the  telegram  had  been  sent  to 
any  prominent  man  "the  company  would  fall  over  itself  to  deliver 
It,"  is  highly  prejudicial  and  ground  for  reversal.  (S.  C.)  Kirby 
V.  Western  Union  Tel.   Co.,  580. 

BemarJcs  hy  Court. 

3.  TEIAL. — Ail  Error  of  the  Court  In  Making  a  Eemark  in  the 
presence  of  the  jury  concerning  a  witness  is  waived  if  not  season- 
ably excepted  to.  (Wis.)  Pelton  v.  Spider  Lake  Sawmill  etc.  Co., 
963. 

4.  EEMAEKS  OF  COUET — Error  Invited  hy  Appellant. — Error 
cannot  be  assigned  on  remarks  from  the  bench  in  the  presence  of  the 
jury  which  remarks  were  invited  by  the  appellant.  (Va.)  Bugg  ▼. 
Seay,  877. 

Instrttctions. 

5.  JUEY  TEIAL — Instruction,  Failure  to  Give,  When  Harmless. — 
The  failure  of  the  court  to  give  an  instruction  concerning  the  law 
applicable  to  a  state  of  facts  is  harmless  if  the  jury  by  its  verdict 
must  have  found  that  such  state  never  existed.  (Ark.)  Powell  v. 
Fowler,  41. 

6.  JURY  TEIAL. — Failure  to  Give  a  Eequested  Instruction  is 
Cured  if  its  substance  is  fully  given  in  another  request  for  instruc- 
tion given  at  the  instance  of  the  same  party.  (Ark.)  Powell  v. 
Fowler,  41. 
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7.  TRIAL — ^Instructions. — Peremptory  Charge  by  the  court  to  the 
jury  to  find  the  defendant  guilty  without  any  direction  that  the  jury 
should  pass  upon  any  of  the  evidence  or  even  the  credibility  of  the 
witnesses,  is  erroneous,  and  calls  for  a  reversal.  (N.  C.)  State  v. 
Godwin,  467. 

8.  INSTEUCTIONS. — The  Refusal  to  Give  an  Instruction  is  not 
error  if  the  principle  therein  contained  is  covered  by  another  instruc- 
tion which  is  given.     (Wis.)     Spencer  v.  State,  989. 

9.  INSTRUCTIONS. — ^It  is  Error  to  Give  Instructions  not  Ap- 
plicable to  the  case,  but  the  error  is  harmful  only  when  the  adverse 
party  may  probably  have  been  prejudiced  thereby.  (Wis.)  Pelton 
V.   Spider  Lake  Sawmill   etc.   Co.,  963. 

10.  INSTRUCTIONS. — ^Mere  Want  of  Precision  in  an  instruction 
is  not  harmful  error,  except  in  connection  with  the  refusal  of  a  re- 
quested more  definite  instruction.  (Wis.)  Pelton  v.  Spider  Lake 
Sawmill  etc.  Co.,  963. 

11.  INSTRUCTIONS. — ^It  is  Improper  to  Separate  a  Sentence  in 
a  charge  from  its  connection  and  except  thereto,  when  the  sentence 
standing  alone  conveys  a  very  different  meaning  from  that  indicated 
by  the  instruction  as  a  whole.  (Wis.)  Pelton  v.  Spider  Lake  Saw- 
mill etc.  Co.,  963. 

12.  INSTRUCTIONS — Harmless  Error. — The  question  whether  the 
giving  of  a  certain  instruction  was  error  need  not  be  considered 
on  appeal  when  in  no  view  of  the  case  could  the  plaintiff  have 
recovered.     (Va.)     Bugg  v.    Seay,   877. 

Verdict. 

13.  VERDICT — ^Form  of. — A  verdict  alluding  to  the  number  and 
style  of  the  case,  and  finding  the  accused  guilty,  but  not  adding  as 
chiarged  in  the  indictment,  is  sufficient,  when  the  charge  of  the  court 
presented  the  offenses  as  charged  in  the  indictment.  (Tex.  Cr.) 
Aladin  v.  State,  730. 

See  Continuance;  Criminal  Law,  26-28. 

Note. 

Trials,  absence  of  juclge  at,  what  amounts  to,  722. 

argument,  absence  of  judge  during,  723,  724, 

continuance  of  because  of  the  absence  of  a  witness,  admissions 
as  to  good  character  made  to  prevent,  758. 

continuance  of  because  of  the  absence  of  a  witness,  admissions 
to  prevent,  757. 

continuance  of  because  of  the  absence  of  a  witness,  admissions 
to  prevent  where  there  is  an  improbability  of  securing  the 
attendance  of  witnesses,  759. 

continuance  of  because  of  the  attendance  of  a  witness,  applica- 
tion for,  what  must  show,  746. 

continuance  of  because  of  the  attendance  of  a  witness,  compe- 
tency and  materiality  of  evidence  expected  from,  747,  748. 

continuance  of  because  of  the  absence  of  a  witness,  diligence 
on  the  part  of  the  moving  party,  what  sufficient  and  what 
insufficient,  754-757. 

continuance  of  because  of  the  absence  of  a  witness,  diligence  re- 
quired of  the  moving  party,  754. 

continuance  of  because  of  the  absence  of  a  witness,  diligence, 
want  of,  when  excused,  756. 

continuance  of  because  of  the  absence  of  a  witness,  discretion  of 
the  court  with  respect  to  granting,  746. 
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Trials,  continuance  of  because  of  the  absence  of  a  witness,  illustra- 
tions of  want  of  diligence  on  the  part  of  the  moving  party, 
754-756. 

continuance  of  because  of  the  absence  of  a  witness,  refusal  of 
on  the  ground  of  incredibility  of  the  supposed  testimony,  751. 

continuance  of  because  of  the  absence  of  a  witness,  refusal  of, 
when  not  improper,  747. 

continuance  of  because  of  the  absence  of  a  witness,  second,  when 
will   be   granted,    757. 

continuance  of  because  of  the  absence  of  a  witness,  to  testify  to 
defendant's  good  character,  748. 

continuance  of  because  of  the  absence  of  a  witness,  where  there 
is  no  probability  that  his  attendance  can  be  secured  at  a 
subsequent  date,  752. 

continuance  of  because  of  the  absence  of  a  witness  who  is  be- 
yond the  jurisdiction,  admissions  to  prevent,  757. 

continuance  of  because  of  the  absence  of  a  witness  who  is  be- 
yond  the  jurisdiction  of  the   court,  752,   753. 

continuance  of  because  of  the  absence  of  a  witness  who  will  cor- 
roborate the  defendant,  750,  751. 

continuance  of  because  of  the  absence  of  a  witness  whose  testi- 
mony  is  cumulative   only,   749,   750. 

continuance  of  because  of  the  absence  of  a  witness  whose  testi- 
mony is  hearsay  only,  747. 

continuance  of  because  of  the  absence  of  a  witness  whose  testi- 
mony  is   impeaching   only,   751. 

criminal,    absence   of   judge    at,    what    amounts   to,    722,    723. 

criminal  must  take  place  in  open  court  in  the  presence  of  the 
judge,  721,  722. 

judge,  absence  of  at  during  the  taking  of  testimony,   726. 

judge,  absence  of  at,  leaving  some  one  to  act  for  or  call  for 
him,   727,   728. 

judge,  absence  of  at,  what  does  not  amount  to,  724,  725. 

judge,  absence  of  at,  when  does  not  entitle  the  party  to  a  new 
trial,   725. 

judge,  absence   of   at,   when   evidence   is   being   taken,   727. 

judge,  absence  of  at,  when  the  verdict  is  returned,  726,  727. 

judge,  absence  of  one  of  several  at,  721. 

judge,  consent  of  the   parties   to   absence   during,   724. 

judge,  efifect  of  absence  at,  721. 

judge,  temporary  absence  of  at  a  criminal,  721. 

verdict  of  the  jury  must  be  received  in  the  presencie  of  the  judge, 
720. 

TRUSTEE   EX  MALEFICIO. 
Bee  Principal  and  Agent,  8;  Trusts,  1. 

TEUSTS. 

Constructive  Trast. 

1.  CONSTRUCTIVE  TRUST— Fraud  in  Preventing  Devise.— Tf  an 
heir  has  induced  his  testator  not  to  make  an  intended  devise  by  rep- 
resentations that  the  same  result  can  be  effected  in  another  way,  and 
by  assurances  that  his  wishes  will  be  carried  out,  the  estate  de- 
scends to  the  heir  impressed  with  a  trust  in  favor  of  the  intended 
beneficiary.  Such  a  trust  has  its  origin  in  fraud,  and  exists  only 
when  the  ancestor  has  relied  upon  the  promise  of  the  heir.  (Wis.) 
Tyler  v.  Stitt,  1012. 
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Spendthrift    Trust. 

2.  SPENDTHRIFT  TRUSTS,  When  Created  ty  a  WiU  — If  a  will 
creates  a  trust  in  favor  of  testator's  children,  and  provides  that 
until  the  termination  of  the  trust  the  shares  of  such  children  shall 
be  free  from  the  interference  of  creditors,  the  testamentary  intent 
80  expressed  will  be  given  effect  by  the  courts,  and  such  shares  are 
not  subject  to  mortgage  or  assignment  made  by  the  beneficiaries  for 
the  purpose  of  securing  their  creditors.  (Mass,)  Huntress  v.  Allen, 
243. 

S.  SPENDTHRIFT  TRUSTS — ^Deatb  of  Beneficiary  Before  Ter- 
mination of  the  Trust,  but  Leaving  Issue  Entitled  to  Take  His  Share. 
Under  a  will  creating  a  trust  in  favor  of  a  child  of  the  testator,  and 
providing  that  the  share  of  the  child  shall  not  be  liable  for  his  debts 
or  subject  to  trustee  process,  and  that  if  the  child  should  die  be- 
fore reaching  twenty-five  years  of  age  and  prior  to  the  termination 
of  the  trust,  leaving  issue,  then  the  trustees  should  pay  over  to  suck 
issue  the  amount  to  which  such  child  was  entitled,  and  so  terminate 
the  interest  of  such  issue,  and  that  on  the  death  of  the  child  with- 
out issue,  his  share  should  lapse  into  the  body  of  the  trust,  if  such 
child  executes  a  mortgage  and  dies  and  the  trustees  thereafter  file 
a  bill  declaring  their  readiness  to  terminate  the  trust  as  to  each  of 
such  children  and  pray  for  instructions,  the  issue  are  entitled  to  re- 
ceive the  property  regardless  of  such  mortgage.  (Mass.)  Huntress 
T.  Allen,  243. 

4.  SPENDTHRIFT  TRUST,  When  does  not  Relieve  the  Interest 
of  a  Beneficiary  from  the  Claims  of  His  Creditors  Though  it  is  Sub- 
ject to  a  Contingency. — Under  a  will  creating  a  trust  in  favor  of  tes- 
tator's children,  and  declaring  it  to  be  the  will  of  the  testator  that 
the  share  of  one  of  them  shall  not  be  liable  for  his  debts,  and  that 
if  any  child  shall  die  before  the  termination  of  the  trust,  his  share 
shall  be  paid  to  his  issue,  but  providing  that  the  trustee  was  au- 
thorized to  make  advancements  out  of  the  income  of  the  body  of  the 
fund  for  the  benefit  of  the  several  beneficiaries,  and  might  accumulate 
the  income,  if  one  of  the  beneficiaries  makes  an  assignment  of  his 
share  to  secure  his  creditors  and  the  trustees  are  proceeding  to  ter- 
minate the  trust,  they  may  be  directed  by  the  court,  on  a  bill  for 
Instructions,  to  set  aside  from  the  share  of  such  beneficiary  a  sum 
sufficiently  large  to  discharge  such  indebtedness.  ,  (Mass.)  Huntress 
v.  Allen,  243. 

TURNTABLES. 
See  Negligence,  8. 

UNRECORDED  DEEDS. 

See  Deeds,  7-9. 

USURY. 

1.  USURY — Interest  for  Fraction  of  Year. — The  taking  of  interest 
for  a  portion  of  a  year,  computed  on  the  principle  that  a  year  con- 
sists of  three  hundred  and  sixty  days,  or  twelve  months  of  thirty 
days,  is  not  usurious,  provided  this  principle  is  resorted  to  in  good 
faith  as  furnishing  an  easy  and  practical  mode  of  computation,  and 
not  as  a  cover  for  usury.  (8.  C.)  Merchants'  etc.  Bank  v.  Sarratt, 
562. 

2.  USURY — ^Discount  Before  Maturity. — If  a  note  provides  for 
the  highest  legal  rate  of  interest  only  after  maturity,  it  is  usury  to 
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discount  it  at  that  rate  before  maturity  unless  there  is  an  agreiment 
to  that  effect  in  some  •writing.  (S.  C.)  Merchants'  etc.  Bank  v. 
Sarratt,  562. 

3.  USURY — Discount  of  Note — Payment  by  Check. — Payment  of 
a  discount  on  a  note  at  the  highest  legal  rate  of  interest  by  check  ia 
such  an  agreement  in  writing  to  pay  interest  at  that  rate  as  takes  the 
case  out  of  the  statute  against  usury.  (S.  C.)  Merchants'  etc.  Bank 
V.  Sarratt,  562. 

4.  USURY — Renewal  of  Note. — ^If  a  usurious  note  has  been  paid 
by  another  note,  usury  cannot  be  charged  against  the  last  note  as 
having  been  collected  on  the  note  thus  paid.  (S.  C.)  Merchants' 
etc.  Bank  v.  Sarratt,  562. 

VENDOR   AND   VENDEE. 
In  General. 

1.  VENDOR  AND  VENDEE— Lien  for  Purchase  Money— Limita- 
tions.— Where  a  vendee  in  possession  under  an  unrecorded  deed  which 
reserves  a  lien  for  the  purchase  money  sells  the  premises,  and  his 
grantees  enter  and  hold  in  ignorance  of  the  lien,  their  possession  and 
assumption  of  ownership  are  not  a  repudiation  of  the  title  of  the 
original  vendor,  and  they  cannot  plead  the  statute  of  limitations 
against  his  action  to  foreclose  the  lien.  (Tex.)  Gilbough  v.  Kunge, 
659. 

2.  VENDOR  AND  PUHCHASER — Presumption  of  Purchaser's 
Knowledge. — A  vendor,  entitled  to  a  lien  as  such,  has  the  right  to 
presume  that  purchasers  from  his  vendee  informed  themselves  of  all 
things  necessary  to  be  known  respecting  the  title  acquired  by  them, 
including  the  fact  that  the  conveyance  to  their  immediate  grantor 
reserved  a  vendor's  lien.     (Tex.)     Gilbough  v.  Eunge,  659. 

3.  VENDOR  AND  PURCHASEEr— Damages  for  Wife's  Refusal 
to  Join  in  a  Conveyance. — If  one  bargains  and  sella  real  property, 
and  is  unable  to  secure  his  wife  '■  relinquishment  of  dower,  he  faiJa 
to  make  a  marketable  title,  and  is  liable  for  damages  in  an  action  by 
the  other  party  to  the  contract.  (Ark.)  Vaughan  v.  Butterfield, 
31. 

4.  PURCHASER  OF  REAL  PROPERTY,  Eights  of  in  Equity.— 
One  who  has  purchased  real  property  and  given  his  notes  for  the  pur- 
chase price,  although  he  has  received  no  conveyance,  is  deemed  in 
equity  the  owner  thereof,  and  the  vendor  merely  as  a  mortgagee  or 
trustee  for  the  purchaser,  who  must  take  care  of  the  property  and 
not  commit  any  waste  thereon.  (Ark.)  Newman  v.  Mountain  Park 
Land  Co.,  27. 

5.  VENDOR  AND  PURCHASER,  Right  of  the  Latter  to  Damages 
for  Waste. — By  the  taking  of  a  conveyance  from  the  vendor,  the 
vendee  does  not  waive  his  right  to  recover  for  waste  committed  by 
the  vendor  after  the  execution  of  the  contract  of  sale  and  before  the 
making  of  such  conveyance.  (Ark.)  Newman  v.  Mountain  Park 
Land  Co.,  27. 

6.  POSSESSION  OF  LAND. — Possession  Follows  the  Legal  Title 
in  the  absence  of  any  possession  adverse  to  it.  (Ark.)  Newman  v. 
Mountain  Park  Land  Co.,  27. 

Unrecorded  Deed. 

7.  VENDOR  AND  VENDEE — ^Unrecorded  Deed. — ^Purchasers  from 
a  vendee  in  possession  under  an  unrecorded  deed  are  bound  to  take 
notice  of  a  reservation  in  the  deed,  although  they  actually  know 
nothing  of  it,  of  a  lien  for  the  purchase  money.  (Tex.)  Gilbough 
V.  Eunge,  659. 
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8.  VENDOR  AND  VENDEE — ^Unrecorded  Deed — Evidence  of 
Bona  Fides. — Ejectment  can  be  maintained  by  the  purchaser  of  land 
against  a  prior  grantee  under  an  unrecorded  deed  only  by  showing 
that  he  received  his  conveyance  and  actually  paid  the  purchase 
money  before  having  notice  of  the  unrecorded  deed;  and  such 
payment  cannot  be  proved  by  recitals  in  the  deed.  (Va.)  Bugg  v. 
Seay,  877, 

9.  VENDOR  AND  VENDEE — ^Evidence  of  Payment. — The  Re- 
citals in  a  deed,  while  evidence  as  against  the  grantor  of  the  pay- 
ment of  the  purchase  money,  are  mere  hearsay  as  against  grantees 
under  a  prior  unrecorded  deed.     (Va.)     Bugg  v.  Seay,  877. 

See  Deeds. 

VENUE. 
Bee  Criminal  Law,  6. 

VERDICT. 
See  Trial,  13. 

VESSELS. 
See  Collisions. 

WAGES. 

See  Constitutional  Law,  17* 

WAREHOUSES. 
See  Carriers,  7-9, 

WARRANTY. 

See  Covenants. 
Note. 
Warranty  of  Title,  covenant  for,  adverse  possession  at  the  time  the 

conveyance  was  made,  888,  889. 
covenant    for,    diflference    between    and    covenants    of    seisin    or 

against  encumbrances,  853. 
covenant  for,  dormant  title  does  not  amount  to  a  breach  of,  856. 
covenant  for,  dower,  assignment  of,  whether  amounts  to  a  breach 

of,  860. 
eovenant  for,  easement,  existence  of,  whether  constitutes  a  breach 

of,  860. 
eovenant  for,  eviction,  actual,  when  unnecessary  to  a  breach  of, 

854. 
covenant  for,  eviction,  collusive  will  not  support  claim  of  breach 

of,  855. 
eovenant  for,  eviction,  constructive,  what  amounts   to,   854. 
eovenant  for,  eviction,  judgment,  recovery  of,  when  amounts  to, 

857. 
eovenant  for,  eviction  of  the  grantee  constitutes  a  breach  of,  853. 
eovenant  for,  eviction,  partial  which  will  support  the  claim  of 

a  breach  of,  855. 
eovenant  for,  eviction,  under  legal  process  is  not  essential  to  sap* 

port    the  claim  of  a  breach   of,  855,  856. 
covenant  for,  eviction,  voluntary  gorrender  of  poesession,  when 

equivalent  to,  855,  856. 
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Warranty  of  Title,  covenant  for,  eviction,  which  will  support  the 
claim  of  a  breach  of,  853,  854. 

covenant  for  is  prospective,  853. 

covenant  for,  liens  on  the  property  do  not  amount  to  a  breach 
of,  859. 

covenant  for,  tax  title  when  amounts  to  an  eviction,  860. 

covenant  for,  outstanding  tax  title,  whether  amounts  to  an  evic- 
tion, 860. 

covenant  for,  outstanding  title  is  not  equivalent  to  an  eviction, 
when,  856. 

covenant  for,  outstanding  title,  purchase  of  by  the  grantee,  858. 

covenant  for,  when  broken,  853. 

covenant  for,  where  the  title  is  outstanding  in  the  government, 
857. 

WASTE. 
See  Vendor  and  Vendee,  5. 

WATERS  AND  WATERCOURSES. 
Change  and  Obstniction  of  Watercourse. 

1.  WATERS — Right  to  Change  Course. — A  proprietor  may  change 
the  whole  course  of  a  stream  within  the  limits  of  his  own  land,  pro- 
vidod  lie  restores  the  water  undiminished  to  the  original  channel 
before  leaving  his  premises,  and  other  persons  are  not  injured  by 
the  diversion;  and  the  right  to  change  the  course  of  superabundant 
water  produced  by  freshets  is  not  less  clear  than  the  right  to  change 
the  course  of  the  ordinary  stream.  (Va.)  Cook  v.  Seaboard  Air 
Line  Ry.,  825. 

2.  WATERS — Obstruction  by  Railway. — If  a  Proprietor  Has 
Changed  the  Course  of  a  stream  through  his  own  land,  but  restored 
the  waters  to  the  original  channel  before  they  leave  his  premises, 
and  also  has  constructed  a  wasteway  to  carry  off  the  excess  water  in 
times  of  freshets,  both  of  which  are  apparently  permanent,  a  railway 
company  thereafter  constructing  its  road  across  these  waterways  must 
make  culverts  for  the  passage  of  the  water.  (Va.)  Cook  v.  Sea- 
board Air  Line  Ey.,  825. 

Irrigation  Ditches. 

3.  WATERS — ^Irrigation — ^Ditches — Negligence — ^Burden   of   Proof. 

If  a  plaintiff  contends  that  seepage  from  an  irrigation  ditch,  to  his 
damage,  occurred  as  the  result  of  negligence  on  the  part  of  defendant, 
either  in  constructing  or  operating  the  ditch,  the  burden  of  proof  is 
upon  the  plaintiff,  in  the  first  instance,  to  show  such  negligence. 
(Mont.)     Fleming  v.  Lockwood,  375. 

4.  WATERS. — Owners  of  Irrigation  Ditches  are  not  Insurers 
against  damages  which  may  result  from  their  operation.  (Mont.) 
Fleming  v.  Lockwood,  375. 

5.  WATERS — Irrigation  Ditches — Care  Required  of  Owner. — The 
measure  of  care  which  a  ditch  owner  is  bound  to  use  is  that  which 
ordinarily  prudent  men  exercise  under  like  circumstances  when  the 
risk  is  their  own,  and  if  he  fails  to  exercise  this  degree  of  care,  he 
is  liable  for  injuries  which  the  water  causes  to  the  adjoining  property 
in  consequence  of  his  negligence.  (Mont.)  Fleming  v.  Lockwood, 
375. 

6.  WATERS — Irrigation  Ditches — Care  Required  of  Owner — Injury 
from  Seepage. — An  irrigation  ditch  owner  is  bound  to  exercise  only  or- 
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dinary  care  in  the  construction  and  maintenance  of  his  ditch,  and  if 
he  does  so,  he  is  not  liable  to  an  adjoining  owner  for  injury  done 
him  by  seepage  water  from  such  ditch.  (Mont.)  Fleming  v.  Lock- 
wood,  375. 

7.  WATERS — Irrigation  Ditches — Negligence — ^Degree  of  Proof — 
Harmless  Error. — If,  in  an  action  to  recover  damages  alleged  to  have 
been  caused  by  seepage  from  an  irrigation  ditch,  the  jury  is  instructed 
that  "before  you  can  find  for  the  plaintiff,  the  fact  must  be  estab- 
lished by  clear  preponderance  of  the  evidence  that  the  ditch  in  ques- 
tion was  defectively  constructed  or  negligently  maintained,"  thus 
causing  the  injury  complained  of,  such  instruction  is  erroneous  in  using 
the  word  "clear"  before  the  word  "preponderance,"  thus  imposing 
a  greater  burden  of  proof  upon  plaintiff  than  the  law  requires,  but 
such  error  is  not  prejudicial  when  plaintiff  offered  no  evidence  of 
negligence,  did  not  rely  upon  negligence,  and  took  the  erroneous  posi- 
tion that  the  defendant  was  an  insurer  of  his  ditch.  (Mont.)  Flem- 
ing V,  Lockwood,  375. 

Accretions  and  Tlteir  Apportionment. 

8.  ACCRETIONS. — An  Easement  Granted  to  a  City  over  land 
abutting  on  a  navigable  lake  for  a  public  street  which  terminates 
on  the  lake  attaches  to  accretions  apportioned  to  the  land.  (Wis.) 
Hathaway  v.  Milwaukee,  975. 

9.  ACCRETIONS. — An  Apportionment  of  an  Accretion  on  the 
shore  of  Lake  Michigan  which  gives  to  each  abutting  proprietor  such 
proportion  of  the  new  shore  line  as  his  ownership  of  the  original 
shore  line  bore  to  the  whole  line  on  which  the  accretion  abuts,  and 
which  divides  the  area  to  be  apportioned  by  connecting  the  points 
where  division  lines  of  coterminous  owners  intersect  the  original 
shore  line  and  the  corresponding  points  on  the  new  shore  line  by 
straight  lines,  is  proper  unless  it  results  in  such  inequalities  as  to 
make  it  inequitable.     (Wis.)     Hathaway  v.  Milwaukee,  975. 

10.  ACCRETIONS. — In  Apportioning  Accretions  on  the  shore  of 
a  navigable  lake,  the  claims  of  the  respective  proprietors  to  the  new 
shore  line  should  not  be  subordinated  to  those  to  the  area  to  be 
divided,  for  the  ownership  of  the  new  waterfront  is  an  important 
right  in  view  of  navigation  and  future  accretions.  (Wis.)  Hatha- 
way v.  Milwaukee,  975. 

11.  ACCRETIONS. — In  Apportioning  Accretions  on  the  shore  of  a 
navigable  lake,  the  court  may  properly  disregard  the  dividing  line* 
between  government  divisions  of  the  shore  line  and  treat  the  ac- 
cretion as  a  whole,  to  be  divided  proportionately  among  all  the  abut- 
ting owners.     (Wis.)     Hathaway  v.  Milwaukee,  975. 

12.  ACCRETIONS. — In  Apportioning  Accretions  on  the  shore  of  a 
navigable  lake,  the  distance  along  the  line  of  an  intake  tunnel  main- 
tained by  a  city  as  a  part  of  its  water  system  may  properly  be  in- 
cluded as  part  of  the  new  shore  line.  (Wis.)  Hathaway  v.  Mil- 
waukee, 975, 

WILLS. 

Constrxiction. 

1.  WILLS,  Construction  of,  What  may  be  Considered. — In  seek- 
ing the  intention  of  the  testator  as  to  the  construction  to  be  placed 
on  ambiguous  terms  or  clauses  in  his  will,  the  relation  of  the  par- 
ties, the  nature  and  situation  of  the  subject  matter,  the  purposes  of 
the  instrument,  and  the  motives  which  can  reasonably  be  supposed  to 
have  influenced  him  to  any  disposition  of  the  property  may  be  con- 
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sidered.  (HI.)  "Wardner  v.  Seventh  Day  Baptist  Memorial  Board, 
138. 

2.  WILLS,  Methods  to  be  Applied  in  Construing. — In  discovering 
the  intention  of  the  testator  by  judicial  construction,  the  courts  should 
apply  natural  methods  of  finding  and  weighing  evidence.  (111.) 
Wardner  v.  Seventh  Day  Baptist  Memorial  Board,  138. 

3.  WILLS,  Interpretation  of — Arrangement  of  the  Paragraphs^ 
When  may  be  Considered. — ^If  a  will  bears  evidence  of  having  been 
carefully  drafted,  weight  may  be  given  to  the  arrangement  of  the 
paragraphs  ih  construing  it,  though  the  rule  must  be  different  when 
the  instrument  is  unskillfuUy  drawn.  (Mass.)  Huntress  v.  Allen, 
243. 

Codicils — Construction  and  Bevocation, 

4.  WILLS — Construction  of  Codicil. — ^In  construing  a  will  and 
codicil,  a  disposition  made  by  the  will  should  not  be  disturbed  fur- 
ther than  absolutely  necessary  to  give  effect  to  the  codicil.  (HI.) 
Wardner  v.  Seventh  Day  Baptist  Memorial  Board,  138. 

6.  WILLS. — A  codicil  revokes  so  much  only  of  a  will  as  is  in- 
consistent with  it.  (111.)  Wardner  v.  Seventh  Day  Baptist  Memorial 
Board,  138. 

6.  WILLS — One  Codicil,  When  not  Revoked  by  Another. — ^If  a 
codicil  gives  testator's  son  a  legacy  and  in  addition  thereto  a  life 
•state  in  the  income  of  specified  real  property,  such  codicil  is  not 
revoked  by  a  second  codicil  giving  the  testator's  widow  all  that  re- 
mains of  his  property  after  paying  the  legacies  specified  in  the  will, 
where  the  last  codicil  also  provides  that  any  children  born  of  the 
testator's  second  marriage  shall  have  the  same  amount  as  has  been 
bequeathed  to  his  son  as  estimated  by  three  competent,  disinterested 
jurors,  for  if  the  son  were  not  to  have  anything  but  his  legacy,  no 
further  estimate  would  be  necessary.  (HI.)  Wardner  v.  Seventh 
Day  Baptist  Memorial  Board,  138. 

Power  of  Sale. 

7.  WILLS,  Tenant  for  Life,  What  Disposing  Power  is  Given  to  by. 

Where,  by  the  terms  of  a  will,  there  has  been  an  express  limitation 
of  the  estate  to  the  first  taker  for  life  and  a  limitation  over,  with 
general  expressions  apparently  giving  the  tenant  for  life  an  unlim- 
ited power  over  the  estate,  but  which  do  not  in  express  terms  do  so, 
the  power  of  disposal  is  only  coextensive  with  the  estate  which  the 
devisees  take  under  the  will,  and  means  such  a  disposal  as  a  tenant 
for  life  could  make,  unless  there  are  words  showing  that  a  larger  power 
is  intended.  (HI.)  Wardner  v.  Seventh  Day  Baptist  Memorial  Board, 
138. 

8.  WILLS — Power  of  Sale,  When  not  Given  by  Codicil  Authoriz- 
ing the  Wife  to  Use,  Control  and  Dispose  of  Property.— If  a  testator 
by  his  original  will  made  provision  for  the  support  of  his  wife, 
child  and  grandchildren,  and  gave  the  residue  in  trust  for  specified 
religious  societies,  and  on  his  wife's  dying  and  his  contracting  a 
second  marriage,  he  added  a  codicil  withdrawing  all  reference  to  his 
first  wife  and  providing  that  the  second  should  have  all  that  re- 
mained of  the  property  to  use,  control  and  dispose  of  according  to  her 
own  judgment  during  her  natural  life,  and  at  her  death  all  that  re- 
mains, after  paying  legacies  to  a  child  and  grandchildren,  should  be 
divided  among  the  three  societies  as  provided  in  the  will,  the  sec- 
ond wife  is  not  thereby  given  the  power  to  dispose  of  the  fee  of 
the  property.  Her  power  of  disposal  is  restricted  to  her  life  estate, 
and  she  is  not  entitled  to  have  the  court  direct  that  the  property  or 
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any  part  be   sold  and   the   principal   applied   for  her  support.     (111.) 
Wardner  v.  Seventh  Day  Baptist  Memorial  Board,  138. 

Lapsed  Legacy, 

9.  WILI«S,  Devises  and  Legacies  to  Persons  Who  are  Dead  at  the 
Making  of  the  Will. — A  statute  declaring  that  when  a  devise  or 
legacy  is  made  to  a  person  or  other  relation  of  the  testator  who  dies 
before  the  testator  leaving  issue  surviving  him,  such  issue  shall  take 
the  gift  unless  the  will  requires  a  different  disposition  of  it,  applies 
to  a  devise  or  legacy  given  to  a  relative  who  is  already  dead  when 
the  will  was  executed.     (Mass.)     Lewis  v.  Corbin,  261. 

Fraud  in  Drawing  Will — Bemedy  of  Heir. 

10.  WILLS — Remedy  of  a  Person  Deprived  of  a  Legacy  Intended 
for  Him  Through  the  Fraud  of  the  Person  Drafting  the  Will. — If  a 
testator  intends  to  bequeath  a  legacy  to  one  of  his  relatives  and  is 
through  the  fraud  of  another  person  caused  to  so  execute  his  will 
that  it  will  be  invalid  for  such  purpose,  the  intended  legatee  or  any 
other  person  who  would  have  received  its  benefit  had  the  will  been 
properly  executed  may  sustain  an  action  for  the  injury  suffered. 
(Mass.)     Lewis  v.  Corbin,  261. 

11.  THE  PLEADINGS  in  an  Action  Against  a  Person  for  Fraud- 
ulently Caxising  a  Will  to  be  so  Executed  as  to  be  inoperative  to 
give  the  person  the  legacy  bequeathed  to  him  therein  must  show 
that  the  testator  did  not  change  his  purpose  prior  to  his  death,  and 
must  exclude  the  possibility  that  through  such  a  change  the  plain- 
tiff might  have  been  deprived  of  the  benefit  of  the  legacy  had  the 
will  been  properly  executed.     (Mass.)     Lewis  v.  Corbin,  261. 

Probate  and  Contest  of  Will. 

12.  CONTEST  OF  WILLS.— The  Jurisdiction  of  Courts  of  Equity 
to  entertain  bills  to  contest  wills  is  exclusively  derived  from  statute, 
and  can  be  exercised  only  in  the  mode  and  within  the  limits  pre- 
scribed by  statute.     (111.)     Kemmerer  v.  Kemmerer,   169. 

13.  PROBATE  OF  WILLS.— The  Judgments  of  the  County  Court 
admitting  a  will  to  probate,  where  it  has  jurisdiction  of  the  subject 
matter,  are  conclusive  until  set  aside  on  appeal  or  by  bill  in  chan- 
cery.    (111.)     Kemmerer  v.  Kemmerer,  169. 

14.  PROBATE  OF  WILL— Collateral  Attack.— A  Cross-bill  in  a 
Proceeding  in  Equity  to  Construe  a  Will,  so  far  as  it  impeaches  the 
judgment  of  the  county  court  admitting  the  will  to  probate,  is  a 
collateral  attack  on  such  judgment  and  not  germane  to  the  original 
bill,  and  the  court  does  not  err  in  holding  the  will  duly  established. 
(111.)     Kemmerer  v.  Kemmerer,  169. 

WITNESSES. 

In  General. 

1.  HUSBAND  AND  WIFE— Wife  as  Witness  Against  Husband.— 
If  a  husband  is  charged  with  making  serious  threats  to  take  the  life 
of  his  wife,  she  is  a  competent  witness  against  him.  (Tex.  Cr.) 
Murray  v.  State,  737. 

2.  WITNESSES — Transaction  \dth  Deceased  Person. — If  plaintiff 
as  administrator,  brings  a  suit  to  quiet  title  to  a  portion  of  a  min- 
ing claim  on  the  ground  that  a  deed  made  by  his  intestate  and  un- 
der which  defendant  claims  was  so  indefinite  as  to  be  inoperative,  the 
claim  of  the  latter  under  his  deed  is  a  claim  against  the  demand  of 
the  plaintiff  alone,  and  is  not  a  claim  or  demand  against  an  intestate '» 
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estate,  so  as  to  make  him  incompetent  to  testify  as  to  matters  occur- 
ring prior  to  the  death  ©f  his  grantor.  (Mont.)  Collins  v.  McKay, 
334. 

3.  WITNESS — Testimony  to  Support  Character. — When  a  wit- 
ness is  called  to  support  the  reputation  of  auother  witness,  it  is  not 
necessary  that  he  should  have  heard  that  reputation  in  the  commu- 
nity discussed.     (Wis.)     Spencer  v.  State,  989. 

Direct  Examination. 

4.  TRIAIj — Evidence. — A  party  may  ask  his  own  witness  a  ques- 
tion which,  if  answered  favorably,  would  tend  to  contradict  his  other 
witnesses.     (Colo.)     Seerie  v.  Brewer,  1065. 

5.  TEIAL — Evidence — Improper  Questions. — If  a  party  suffers  an 
improper  question  to  be  asked  a  witness  without  objecting  thereto,  he 
caunot  thereafter  complain  .>f  an  unfavorably  responsive  answer. 
(Colo.)     Seerie  v.  Brewer,  1065. 

Cross-examination. 

6.  WITNESS. — The  Cross-examination  of  a  Witness  by  the  de- 
fendant as  to  certain  occurrences  is  properly  disallowed  when  the 
direct  testimony  of  the  witness  concerning  such  occurrences  has 
been  stricken  out  on  motion  of  the  defendant.  (Wis.)  Spencer 
V.  State,  989. 

7.  CRIMINAL  LAW — Cross-examination  of  Character  Witnesses. 
In  cross-examination  of  witnesses  as  to  the  good  character  of  the  ac- 
cused, it  is  not  permissible  to  prove  that  prior  to  the  commission  of 
the  alleged  crime,  such  witnesses  had  heard  rumors  in  the  community 
of  his  residence  that  he  had  committed  certain  other  crimes.  (Ohio) 
State  V.  Dickerson,  479. 

8.  CRIMINAL  TRIALS — Improper  Cross-examination. — It  is  not 
proper,  on  a  criminal  trial,  to  show  on  the  cross-examination  of  a  wit- 
ness for  the  defense  that  he  claims  a  reward  for  arresting  the 
accused.     (Miss.)     Smith  v.   State,  313. 

WORDS  AND  PHRASES. 

WORDS  AND  PHRASES.— The  Expression  "Two  Years,"  as 
colloquially  used,  is  understood  as  an  approximate  statement.  (N. 
J.  L.)     Owen  v.  Metropolitan  Life  Ins.  Co.,  413. 
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